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SURPUKNISSA BEGUM [1880] &c. 


I. L. R. e Cal. 18S 


purchaser at an exeoution’Saie in a suit against the mortgagor. The mort¬ 
gage-deed was in the English form, with a power of sale. Inasmuch as it 
[182] wjis sought to be enforced in the mofussil, the procedure prescribed by 
the EegUlation has been applied to it as if it were a mere bye-hil-ivafa, or deed 
of conditional sale. The suit is the ordinary suit, which, in such cases, the 
mortgagee, who has foreclosed, is obliged to bring in order to recover possession 
of the mortgaged premises, with this difference only, viz., that it is brought 
against the purchaser under the execution-sale as well as against the mortgagor, 
and that the former is the substantial defendant. 

In such a suit the plaintiff has to make out his title to dispossess the other 
party, and any objection which can be taken either to the original mortgage 
title, or to the proceedings m foreclosure, may be taken. 

The resiKmdent was one of a firm of builders who, in December 1872, 
sued one Surfunnigsa Begum, as the daughter of Munshi Bazlur Rahim, and the 
representative of his estate by virtue of a certificate under Act XXVII 
of 1860, for the amount claimed as due to them, for work done partly in 
the lifetime of Bazlur Rahim and partly after liis death. On the 10th of 
December 1872 they applied for and obtained, under ss. 84 and 85 of the Civil 
Procedure Code, an attachment before judgment, in order to secure the property. 
Mr. Doyne took objection to the regularity of the issue of that attachment, 
complaining that there was no proof of the proceedings wliich are enjoined by 
■s.'Sl and the subseiiuent sections having been adopted. But in their Lordships’ 
opinion, it must be taken that, as between Surfunnissa Begum and the plaintiffs 
in this former suit., there was a valid and subsisting attachment at the date of 
the execution of the mortgage, and that this is virtually admitted by the consent 
order of the 23rd January 1872, which was made when part of the property 
which had been attached was released from the attachment on the payment of 
part of the plaintiffs’ demand, and it was arranged that the attachment should 
continue as to the particular property, which is the subject of this litigation. 

In these circumstances Surfunnissa Begum, on the 20th of May 1873, executed 
the mortgage under which the plaintiff claims; and the principal question raised 
by this appeal [133] whether that alienation of the property was not, by reason of 
the attachment, null and void as against the attaching creditors and those 
deriving title under them. The decree in that suit was made on the 13th of 
September 1873, and the proceedings in execution began on the 18th of the same 
month; and it has been suggested on the part of the appellant that,inasmuch as one 
of these proceedings consisted in an attachment after judgment, it must be presum¬ 
ed that the actual sale in execution proceeded under this subsequent attachment, 
and that the respondent cannot claim the benefit of the former attachment. 
Upon this point, the learned Judges of the High Court say:—“ The attachment 
never was removed, and the property remained unaffected by this mortgage (so 
far as the person at whose suit the attachment issued) at the time it was 
attached and sold in execution of the decree.” Their Lordships must, therefore, 
assume that, although, where property has been attached before judgment, it is 
usual to reattach it after judgment, that proceeding implies no abandonment 
of the first attachment, which gives the priority of liea. There is no trace 
here of any express abandonment. If this be so, and theiv was, as their 
Lordships think there was, a valid and subsisting attachment at the date of 
the mortgage, that alienation, unless it can be shown not to fall wfthin the 
provisions of the 240th section, was null and void as against the attaching 
creditor and those who claim under him. Hence, the determination of this 
appeal depends very much upon the point which has been ingeniously raised 
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and argued by the learned counsel for the appellant, and particularly by Mr, 
Cowell. It is said that s. 240 does not govern the case, for the following 
reasons :—That section runs thus : “ After any attachment shall have been 
made by actual seizure or by written order as aforesaid, and in the case of an 
attachment by written order, after it shall have been duly intimated and made 
known in manner aforesaid, any private alienation of the property attached, 
■whether by sale, gift, or otlierwise,” and so on, “ shall be null and void.” 
It is contended that the words " after it shall have been duly intimated and 
made known in manner aforesaid ” incorporate into the 240th, the provisions 
of the 239th section, which says, “ in the case of [18i] lands, houses, or 
other immoveable property, the written order shall be read aloud at some 
place on or adjacent to such lands, houses, or other property, and shall be 
fixed up in some conspicuous part of the Court-house; and when the 
property is land or any interest in land, the written order shall also be fixed up 
in the offices of the Collector of the ZiUa m which the land may be situated.” 
Their Lordships entertain some doubt whether, under the circumstances of this 
case, it was not rather for the plaintiff, who was seeking to oust the defendant 
from possession, to prove the non-observance of the formalities in question, 
rather than tor the defendant, who was in possession, to prove affirmatively that 
they had been observed. However that may be, they are clearly of opinion that 
the point raised is one which cannot be taken here upon appeal for the first time. 
It is one which ought to have been taken in the Court below and their Lordships 
can find no trace of its having been so taken. No such trace is to be found in 
the judgments, or in the evidence, or in the reasons which are stated 
in the petition presented to the High Court for leave to appeal to Her Majesty 
in Council. On the contrary, the first of those reasons seems rather to 
assume the regularity of the attachment, and to suggest that it had ceased to 
be a valid and subsisting attachment at the time the mortgage was made. It 
is in these words : “ That their Lordships ought to have held that, even if 

the said property was legally attached before judgment, such attachment had 
ceased to be a valid and subsisting attachment under s. 85 of the Act.” In 
the case which has been cited— Tndrochunder Baboo v. Dunlop (10 W. E., 265 ; 
S.O., 1 B. L. E., S N., 20).—It is clear from the judgment of Mr. Justice 
Maoi'HKRSON, who is one of the Judges who decided the present case, that there 
it had been positively proved that those proceedings which were enjoined by 
the Act had not taken place- Their Lordships tliink this is clearly an objec¬ 
tion which ought to liave been taken in the Court below, and not raised for 
the first time here, because it involves a question of fact, and if it had 
been taken before the High Court and argued, the Judges of that Court might 
have directed a further innuiry into the matter under the piowers which its 
[135] procedine gives them. Upon this i*ecord they think the judgment of the 
High Court waa right, anti will, therefore, humbly advise Her Majesty to 
affirm that judgment and to dismiss this appeal. The cost of this appeal will 
follow this result. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. Barrgw and Rogers. 

Solicitors for the Eespondent; Messrs. Wrmtmore and Swinhoe. 
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APPELLATE CIVIL. 

The 21st July 1880. 

Pbbsent: 

Mb. Justice Pontifex and Mb. Justice McDonell. 

Laljee Sahoy.Plaintiff 

versus 

Fakeer Chand and others.Defendants."' 

Iltndu Law — Mttakshara — Lialnhti/ of non to pay father's debts. 

Under Mitakshara law, according to the rulings of the Judicial Coinniittce, the paytticiil, 
oven 111 the father’s lifetime, of an antecedent debt due by him is a pious duty on the part of 
the son, and its discharge is, therefore, such a necessary purpose as to give validity to a s,iJe 
or mortgage by the fvther as against his minor sons. Such antecedent debt means a debt 
antecedent to the transaction, — vis. , the sale or mortgage purporting to deal with the property 

In a suit upon a mortgage by the f.ithor alone, where the sons are made parties, the 
decree would be good as against the sons, even though thev may have been adult when the 
debt (assuming it was not for immoral purposes) was incurred, and the whole property w’ould 
tic bound, notwithstanding verse 29^ Chap. T, sec. i, and verso 10, Chap. I, sec vi of the 
Mitakshara. 

In respect of ancestral property the son is oqualh liable fur his fathoi's debts, if not 
incurred for immoral purposes, as for his own debts The interest of an adult son, however, 
could not, ordinarily, be affected b\ a decree against the father atone. 

Where, however, an adult son, although neither an executant of the bond on which the 
suit was brought, nor a party to such suit, yet was shewn to be {136} himself liable for a 
large proportion of the antecedent debt due on the bond and by his conduct had made it 
apparent that he approved of and fully acquiesced in the sale of the whole ancestral projxirty, 
and moreover that he allowed the mortgagee to take and remain m possession (or upwards 
of eleven years and to go to the expense in paying off encumbrances on the estate,—it was^iii a 
suit by the son to recover his share of such ancestral pioporty, Held, that he was not entitled 
to succeed. Under the circumstances the son riught to have been made a party to the suit 
brought by the mortgagee. * 

The principles laid down by the Privy Council, and in the Pull Bench case of Luchniun 
Doss V. Gindhur Chowdhry (I. L. R., 5 Cal., 855), by the High Court discussed. 

This was a suit for restoration to possession of a specified share of certain 
ancestral property claimed by the plaintiff in virtue of his right as son and 
concurrent heir under Mitakshara law. 

The plaint, inter alia, stated, that one Lala Hurmundul Singh the grand¬ 
father of the plaintiff, and father of the second defendant, died, leaving four sons; 
that the second defendant, as one of such sons, succeeded to u four-anna share 
of the ancestral property; and that the plaintiff, as the son of tlie second 
defendant, became, on his birth,'entitled to a two-anna share of his father’s 
property under Mitakshara law , that, on the 4th July lo66, the first defendant 
obtained a decree on a mortgage-bond , dated the 2nd January of the same 
year, against the second defendant directing a sale of his share of* Mouza 
kumeryawan ; that the first defendant, at such sale, held on the 22nd Decem- 

* Appeal from Original Decree, No. 179 of 1879, against the decree of Moulvie Mahomed 
Byed Nurul Hossain, Khan Bahadoor, Subordinate Judge of Shahabad, dated the 31st 
March 1879. 
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ber 1866, himself purchased, and took possession of the whole four-anna share 
of the said mouza. In the present suit (the plaint being filed on 16th Novem¬ 
ber 1875), the plaintiff sought to regain possession of a two-anna share of the 
said mouza. 

In his written statement the first defendant asserted, that the mortgage- 
bond, mentioned in the plaint, had been given by the second defendant as a 
security for the payment of antecedent debts ; that a portion of this considera¬ 
tion was in respect of moneys due on previous decrees obtained in suits in 
which the plaintiff, as well as his father, the second defendant, had been made 
parties , that a further portion of the money so secured was borrowed by tho 
second defendant to defray the expenses attendant upon the performance of the 
shrad ceremony of the plaintiff’s [i37] grandfather; and that no part of tho 
debt incurred undei- the bond had been so incurred for an immoral purpose. 
The first defendant also contended that, under the Mitakshara law, the debt not 
being contracted for an immoral purpose, the whole of the share of the 
ancestral property which descended to tlio second defendant and the plaintiff 
was liable for the debt of the father, and further, tliat the plaintiff, by his 
conduct at the time when the bond was executed and the decree of the 4tli 
of July 1866 was obtained, must be taken to have acquiesced in the sale of 
the whole four-anna share of the Mouza Kuineryawan, which followed upon 
the decree. 

The Court ol first instance found on the facts that the debt due on the 
mortgage-bond, dated the 2nd January 1866, was incurred to pay valid and 
legal debts due to the first defendant by the second defendant, and, to some 
extent, by the plaintiff himself, that there was notlimg m the bond whicli 
exempted the share of the plaintiff from sale under the decree , and that the 
plaintiff was aware of and acquiesced m tho sale of the whole of the four-anna 
share of Mouza Kuineryawan. For these reasons the Court dismissed tho 
plaintiff ’s suit. 

The plaintiff, thereupon, appealed to the High Court. 

Baboo Ham ChumJer Bancrjee and Baboo Dtoya PcrHicul for tho 
Apiiellant. 

Bnboo Moliash CliiiTtdui Chowdhrij, Baboo Chiuulm Mculhub Ghoic, and 
Baboo Ahmnsh Chuv<!>'r Baverjae for the Respondents. 

The Judgment of tlio Court (Pontifex and McDonell, JJ.) was 
delivered bv 

Pontifex, J. —Tins appears to us to be one of those fraudulent cases on tho 
part of a Mi .ik«hara father and son, which have led to the late fluctuating 
developments (u Mitakshai'a law 'Fhe case stood over in consequence of a 
similar point, al tlic time it came on, being before a Full Bench,— Lttchmtm 
Dass V. Gtndhur ^Jhov'dhry (I. L. R , 5 Cal 855), and the argument was 
delayed till the decision of the Full Bench bad been given. Now, I was a 
member of the Full Bencli on that occasion, and as 1 understand it, the 
[13*1 decision given bv the Full Bench in thj^t case does not interfere with 
the opinions expressedjn the judgment of myself and Mr. Justice McDONELL 
in the case of P^rsid Naiain Singh v. Honooman Snhay (1. L. R., 5 Cal., 845) 
(which was one of the cases mentioned in the Reference to the Full Bench), 
except that would seem, in consequence of the rulings of the Privy Council, we 
are bound to hold that the payment, even in the father’s lifetime, of an antece¬ 
dent debt due by him is a pious duty on the part ot the son ; and its discharge 
is, therefore, such a necessary purpose as to give validity to a* sale or mortgage 
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by the father as against his minor sons (but not against his adult sons), whetlmr 
such antecedent debt does or does not come within the words—‘ If a calamity 
affecting the whole family requires it, or the support of the family renders it 
necessary, or indispensable duties, such as the obsequies of a father or the like 
make it unavoidablealways provided that the antecedent debt is not incurred 
for immoral purposes. It was however, the opinion of the Full Bench, that the 
antecedent debt spoken of by the Privy Council means a debt antecedent to 
the transaction, viz., the sale or mortgage purporting to deal with the property. 

But if the property is dealt with by a decree in a suit upon a mortgage by 
the father alone, to which suit the father and sons are parties, it follows, 
from the Privy Council decisions, that, as against the sons, oven though they 
may have been adult when the debt (assuming it was not for immoral puriioses) 
was incurred, and notwithstanding verse 29, Ciiap 1, sec. i, and verse 10, Chap 
1, sec, vi, of the Mitakshara, the property would be bound , not indeed by virtue 
of the mortgage, 6ut by virtue of the fathei’s debt antecedent to the suit being 
enforceable against the joint ancestral estate, and therefore against the mort¬ 
gaged property as part of it. Strictly speaking, perhaps the suit should be in 
the form of a suit upon the mortgage as against the father, and upon the 
debt as an antecedent debt as against the interests of tlie sons in the joint 
ancestral estate But this would be merely matter of form , and the neglect 
to frame the suit accurately would, probably, not prevent the Court making 
a decree which would give the sons an opportunity of [139] redemption. 
The result in fact seems to be, that qiut ancestral property, the son is as equally 
liable for tbe father’s debts, if not incurred for immoral purposes, as for his 
own debts But if the interests of an adult son weie affected by a decree against 
the father alone, whicli, in our opinion, is not tlie law, the unreasonable 
consequence might be, that the son’s interest would be more liable for the 
payment of the father’s debt than for the debt, and perhaps the prior 
debts, of the son, foi no creditors of the son could touch his interest 
without suing him. 

No doubt, previously to tlie Privy Council judgment, it was considered 
that the pious duty of paying the father’s debts did not arise until after his 
decease. This resulted from what appears to have been considered by the 
Privy Council a too literal interpretation of tlie texts which applied to the 
subject, and which, for convenience’ sake, may be referred to as to a great extent 
collected in Chap. V, sec. iv, of the Mayukha. But by the decisions of the Privy 
Council it has now been established, that it is a pious duty of the son to pay 
his father’s debts out of the ancestral estate even in the father’s lifetime. 

Now, in the pi-esent case, a Mitakshara father mortgaged certain ancestral* 
mohals for the purpose of securing the sum of Bs. 9,000. That sum of 
Rs. 9,000 was made up of three sums due to the mortgagee on antecedent 
decrees,--vii., a sum of Bs. 2,598-3-8, due on a decree of 19th December 1864 , 
a sum of Rs. 822-6-6, due on another decree of the same date; and the sum of 
Es.5,183-9-4, due on a decree of 29th November 1864. These three decrees made 
up the sum of Bs. 8,604-3-6. The mortgagee agreed to give up Bs. 204-3-6, 
but at the same time advanced an additional sum of Rs. 600, thereby making 
up the whole sum of Rs. 9,000. Now, the first two antecedent decrees which I 
have mentioned were against the father alone, but they were Secrees which have 
not been impeached, and which show that there were antecedent debts due 
from the father at the time of the execution of the mortgage bond. The 3rd 
decree, of the 29th November 1864, was a decree on a bqnd given by the father 
and his son, the present plaintiff, which decree had been obtained against the 
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father and the present plaintiff. It is not* attempted in this case to show 
[140] that that decree was a fraudulent or improper decree , no steps were 
even taken to set it aside , and we must assume, therefore, that the debt was a 
valid debt against the father and the son ; and that being the case, the whole 
sum of Rs. 9,000, alleged to be secured to the defendant by the father’s bond, 
was at the date of such bond, an antecedent debt due by the father, with the 
exception of Rs. 600 advanced at the time. Now, that is so insignificant a 
proportion to the whole sum that, probably, it might be left out of account 
altogether. But as a matter of fact there is a recital in the bond that it was taken 
for the karuj ceremony of the grandfather of the present plaintiff , and we find 
by a statement in the plaint that the grandfather died ]ust one month before the 
execution of the bond in cpiestion. We think, therefore, that we may safely 
assume that the Rs. 600 was advanced to the father for a purpose which •w'ould be 
binding on the ancestral estate. Now, upon this mortgage bond the defendant, 
mortgagee, sued the father alone. He olitained a decree, the property was put up 
for sale, and the mortgagee purchased it. It is true that the decree was in the form 
in which decrees were then drawn, declaring tiiat the right, title, and interest 
of the defendant should be sold. But tliore can be no doubt whatever upon 
the evidence in this case, that it was tiie belief of the mortgagee, at the time 
when he executed the decree, that he was selling and purchasing the whole 16 
annas of the projierty hyiiotheoated. Still, if there were no other circumstances 
in the case, we should have been bound, on the principles to which I have 
referred at the commencement of this judgment to hold, that the son’s interest 
would not be affected by that decree, he not having been a party to the suit. 
But in reality we find that m this ease there are very special circumstances. 
Not only was the bond given, as to < he larger proportion of the amount secured, 
for a debt actually due by the son, but we find, upon the evidence, that the 
son was present at the time of the execution of the bond ; and that he was a 
consenting party to his father mortgaging this mehal. We also find, 
upon the evidence that after the suit had been commenced by the 
mortgagee, and a decree obtained, the son went to the mortgagee and asked 
him to postpone the execution of the decree. [141] Moreover we find, that 
the son allowed the mortgagee to xiurchase, and to enter into possession, and to 
hold possession of the 16 annas for nearly twelve years, because the purchase 
was made in Decembe;- 1866, and this suit was not commenced until November 
1878: and it is a noticeable circumstance that the plaintiff has carefully 
abstained from presenting himself as a witness. 

But the case does not rest there alone, for there is evidence to show, and 
wo have been assured, that, after his iiurchase, the mortgagee paid off money- 
* incumbrances I’lion this estate. In consequence of the son standing by and 
allowing the raor^;^u.ge to be made, allowing the mortgagee to believe that the 
mortgage would affect that whole 16 annas of the property, and afterwards 
allowing him to take possession under his purchase, to continue such posses¬ 
sion for a period of eleven years and upwards, and to discharge incumbrances 
on the estate, we think it would be manifestly unfair and improper, under the 
circumstances, to allow the son in this suit ^to treat the purchase by the 
mortgagee under his decree as if it did not affect the son’s interest at all 
If these circumstances* did not exist, we should have said, as we have 
stated before, tliat the son being adult, and being no party to the 
mortgage or to the suit iqion it, would not be bound by the decree, and even 
under existing circumstances, we think that, properly, he ought to have been 
made a party to the suit. But the question now is, ought he to succeed in 
this suit ? He has allowed nearly twelve years to expire before bringing the 
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present suit ; and when he brings the suit, he makes no offer whatever to pay 
off the sum that was secured by the mortgage-bond, or the sums paid by the 
defendant in discharge of incumbrances on tlie estate. Now, we have shown 
that the son is liable, at all events, so far as ancestral estate goes, which would 
include this mortgaged property, to pay the antecedent debt of the father ; and 
the mortgagee would be entitled to enforce, in execution against this property, 
any decree he might get against the son for that antecedent debt. Wo think it 
would be wholly unfair in this suit to give the plaintiff a decree when he has not 
offered in any way to pay off that debt, and inasmuch as he stood by when tlie 
mortgage, [142] purporting to affect the whole 16 anna-s, was made, and allowed 
the defendant to take and bold unquestioned possession of the estate for more 
than eleven years, to deal as owner with the other incumbrances on this property 
by paying them oft, and to be put to a very considerable expense in that way, 
we think that he ought not now to tiava even an opportunity of redeeming the 
property. What we shall do, therefore, will be to affirm the decree of the 
Court below and dismiss the plaintiff’s suit. Tlie appeal must, therefore, be 
dismissed with costs. 

Appeal (Usrmssed. 


[6 Cal. 142] 

The Kith June, 1880. 

Present: 

Mr. Justice Morris and Mr. Justice Prinsep, 


Kristodass Kundoo and another.Defendants 

versus 

Ramkant Roy Chowdhry.Plaintiff.' 


Ptacttce — Jovnderoj Causes of Action—Cnnt Ptocedtne Vode(Act VIII of 1859), s, 7\ htmiiaitmi 
Act {IX of 1871), sched. ti, ait. 15t—Mortgage Decree—Sale for An eats of Revenue — Surplus- 

sale-proceeds—Mat shaUtng. 

A mortgagee brought a suit against the mortgagor to have a declaration of his hen over 
the mortgaged properties, and obtained a decree. He afterward', brought another suit against 
certain attaching creditors of his mortgagor, to have a declaration of his lien over certain 

* Appeal from Original Decree, No. 145 gf 1878, against thedecree of F J. 0. Campbell, 
Esq., Ofliciating Additional Judge of Chittagong, dated the 20th Pebruarv 1878. 

l[Sec. 7 —Ever> suit shall include the whole of the claim arising out of the cause of 

action, but a plaintiff may relinquish any portion of his claim 
Suit to include the in order to bring the suit within the jurisdiction of any Court, 
whole claim. Relinquish- If a plaintiff relinquish or omit to sue for any portion of his 
ment of part of claim. glaim, a suit for the portion so rehnquished or omitted, shall 

not afterwards be entertained.] 

J [Art. 16 


Description of suit. 

i 

• 

Period of limitation. 

Time when period begins 
• to run. 

To alter or set aside a deci¬ 
sion or order of a Civil Court in 
any proceeding other than a 
suit. 

One year 

w 

The date of the,final deci¬ 
sion or order in the case by a 
Court competent to determine 
it finally.] 
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V. 


..tplu. m the h»«d» of the OoUoctor, «ho, peeJtoo. to the 

had sold oortam of the mort«oged properties ftoo of all mcumb^.oca, or ar 

moni revenue. HfeM, that the second suit Weis not barred under Ar-t Vm ot laoj, ■ • • 

rre/ci also, that the itioi tgage decree declaring the lion over all tl c mortgaged properties 
covered the surplus sale-proceeds then in the hands of the Collector, boeause these moneys 
must, as between the mortgagee and attaching creditors of the mortgagor, be taken to 
represent the mortgaged pioportios 

Ilcera Lnl Chowdhiy v. Jmwkeenath Mmkerjee (10 W E., 2*22) followed. 

The doctrine of marshalling docs not apply as between a mortgagee and attachm'g 
creditors of the mortgagor who hold mere money-dec roes. 


The peiiod of limitation prescribed by art. 15, schod. ii, Act IX of 1871, for a suit to 
set aside an order of a Civil Court, does not .apply wheie the order simply amounts to a 
declaration that the Court considers it has no jurisdiction to act in the proceeding before it. 


[143] The facts of this case wore as follows’ On November 3r<3, 1875, Earn 
Sunder Sen and Ram CImnder Sen mortgaged certain properties to Gonesh 
Misser on a bond containing a condition for payment of principal and interest 
within one year. The bond also contained the following stipulations:— 


“ We sliall pay the (iovernment revenue.—If we do not pay the Govern- 
“ ment revenue, and if, in consequence, all or any of the niehals be sold by 
“ auction for realization of the Government revenue, then you shall he 
“ competent to take the principal and interest that sliall have been due to you 
“ from the Gollectorate from and out of the surplus sale-proceeds on the 
" strength of this deed of conditional sale. Neither wre, nor our heirs, shall be 
“ competent to take any objection to it, and no objection, if taken, shall be 
“ legally valid. In case the proceeds of the sale of the mehals in mortgage do 
“ not cover the amount that shall have been duo to you on account of principal 
“ and interest, you shall be competent to realise the principal and interest by 
“ sale of our other properties, whether moveable or irameovable.” 


Shortly afterwards the mortgagors neglected to pav the Government 
revenue on nine of the inoi’tgaged pioperties wliich w^ere accordingly sold under 
.\ct XI of 1859, free from all incumhi ances. 


fl’he defendants m the present suit, who held money-decrees against the 
mortgagors, obtained orders from the Civil Court attaching the surplus sale-pro¬ 
ceeds which remained as a deposit in the Collector’s office to the credit of the 
mortgagors, their debtors. 

On Mav 13th, 1876, the mortgagee applied to the Judge for an order releas¬ 
ing the surplus sale-pi ocecds from tlies^ attachments, on the ground that they 
' were liable lo * .itisfy his mortgage, and he asked to liave evidence taken of his 
claim. The Judge held, on the authority of the case of Brojonath MtUer (13 
W. R., 301;, that ho had no jurisdiction to determine the priority of claims to 
money in deposit in the Collector’s Court, and he declined to take any proceed¬ 
ings on that jietition The mortgagee then applied to the Collector for payment 
of this money, [144] but this application was also rejected, and an order was 
passed on the 16tb May 1876, that the money could ** not be paid to any 
person other than the mahk,” probably meaning the mortgagors. 

On January ^9tb, 1^77, Gonesh Misser sued the mortgagors on his mort¬ 
gage bond to recover the money due thereon, "by declaration of a lien ” on 
the mortgaged propcirtios, or, it that were not sufticient, from the other proper¬ 
ties of the mortgagors, and a decree was passed on 5th February following, 
which declared that the mortgaged properties stand subject to lien until the 
reali^iiatioQ ot the money ” 
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Application for execution of this decree was made on 6th April 1877, by 
sale of the mortgaged properties, the nine properties which had been sold for 
arrears of revenue as already stated being excluded from this application, 
though they, with the other properties, were entered in the schedule attached 
to the decree. 

Gonesh Misser, the original mortgagee, sold this debt, on 21st May 1877, 
to Eamkant Roy. He, as transferee judgment-creditor, attempted to attach 
the surplus sale-proceeds of these nine properties. Thereupon opposition was 
made by the present defendants, who had already obtained orders of attachment, 
and the Judge, on 11th August 1877, declined to take any action for the reasons 
recorded by his predecessor on 13th May 1876, which have been already stated. 
Eamkant Eoy, on 29th August 1877, brought the present suit to set aside this 
order of the 11th of August, and to declare that the surplus sale-proceeds were 
subject to his mortgage lien. 

Against the decree given to the plaintiff by the Additional Judge of Chit¬ 
tagong, two of the decree-holders, defendants, appealed. 

Mr. Bell (with him Baboo Chwider Madhiih Ghose) for the appellants — 
The limitation applicable to this case is Act IX of 1871, sched. ii, art. 15. The 
suit is, under that article, barred by limitation. It is also barred under s. 7 of 
Act VIII of 1859 : Moonshee Buzloor Boheem v. Shumsoonissa Begum (ll Moore’s 
I. A., 551) and Bam-ZH^’\hurry Mondul v. Mothoormohun Moudul (20 W. 
E., 450). Even if the suit does lie, the Court will compel the mortgagee to go- 
against the other mortgaged estates and leave the surplus proceeds to the 
general creditors. 

Mr. P. O'Kinealy (with him Baboo Akhil Chunder Sen) for the respon¬ 
dent.—Act IX of 1871, sched. ii, art. 15, does not apply here, because the Court 
refused to pass any order in the case, and because this is not a suit to set aside 
an order of the Civil Court; Kaylash Chunder Paul Chotodhry v. Preonath Boy 
Ohowdhry (I. L, R., 4 Cal., 610). Nor is the suit barred under Act VIII of 
1859, s. 7, because the subject-matter and the parties in both suits are different. 
The decree against the mortgaged properties covers the surplus proceeds in the 
hands of the Collector, which must be taken to represent the properties them¬ 
selves for all the purposes of the mortgage ; Heera Lull Choivdhry v. Janhkee- 
nath Mookerjee (16 W. E,, 222); Maepherson on Mortgages, pp. 113, 234. 
The appellants are mere general creditors, and therefore the doctrine of 
marshalling does not apply. 

The Judgment of the Court (Mdsms and Pkinsep, J J.) was delivered by 

Prinsep, J. (who, after stating the facts as above, continued).—The first 
objection is, that the suit is barred by limitation under art. 15 or art. 16, sch. ii. 
Act IX of 1871, because it has not been instituted within one year from the 
order of the Judge, dated 13th May 1876, or that of the Collector, dated 16th 
idem, rejecting the morjigagee’s applications. We have, however, no doubt 
that these articles do not apply, inasmuch as in neither case was there any 
order passed adverse to the mortgagee’s right after any adjudication thereof. 
The orders passed simply amounted to a declaration, that neither the Judge, 
nor the Collector, considered that he had jurisdiction^o act as desired. The 
general law of limitation for suits to establish a right would, therefore, apply 
to the present suit, and under that law the suit is not barred. 

[14S] The main objection pressed on us by Mr. H. Bell, wlio appears as 
counsel for the appellants, is, that this suit is barred by s. 7, Act VIII of 1859, 
because in his suit against the mortgagors, the mortgagee, knowing that these 
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nine properties had been sold for aireai s of revenue, did not apply to have the 
surplus sale-i)roceed8 declared subject to his mortgage lien, but merely asked 
for and obtained a decree against the mortgaged properties. Mr.//cZf contends 
that, as the mortgagee did not ask for all the relief to which he was entitled, 
he cannot now sue for the balance of his claim ; that the surplus sale-proceeds 
are distinct fiom the mortgaged properties, which by the decree have been 
charged with the debt, and that, if ho could not bring a second suit against the 
mortgagoi’b, he ctnnot bring one against the present defendants, the creditors 
of the mortgagors who have obtained orders of attachment in execution of 
decrees held by them He relies principally on the case of Moomhee Bmloor 
Jiofuum v. Shuvisoonissu Begmn (11 Moore’s I. A., 551, see 603 and 605), and 
on Bmnhim'u Mondnl v. Mothimnohun Mondul (20 W. R., 450), but the 
fallacy of his aigumont appears to us to lie in the fact that the judgment- 
debtors, mortgagors, have not made, and indeed could not make, any opposition 
to the execution of the mortgage decree on the surplus sale-proceeds. The 
cause of action in the present suit is certainly distinct from that m the first 
suit. In that suit tlic mortgagee sought to establish his mortgage-debt and 
his ben on the mortgaged properties, and to obtain an order of the Court 
enforcing it, and the cause of action was the default of the nioitgagors to make 
payment within tlie stipulated time. The cause of action in the present suit is 
the opposition ol certain creditors to the satisfaction of the mortgage-decree 
out of money which represents tlie balance due to the mortgagors after pay¬ 
ment of Government revenue on nine of the mortgaged properties sold under 
Act Xl of 1859, in consequence ef their default. If the mortgagee had, m the 
suit to enforce the terms of the mortgage bond, attempted to obtain a 
lien on this money, it would have been necessary eitlier to make the 
present defendants jiarties to that suit, or to bring the present suit, before lie 
[147] could obtain a deciee binding on the present defendants. But in such 
a case the present dolendauts might reasonably complain that they woie not 
concerned in the cause of action, the default of the mortgagors , that the claim 
to the inone> was one dependent entireU on the manner in which execution ol 
the mortgage-decree was taken out, that, when this matter arose, they would 
be projiarod to defend tlioir rights, and that, therefore, they sliould be dismissed 
from the suit. Such an objection would, m our opinion, be irresistible. To 
use ffhe words of tlieir Lordships of the Privy ♦Council in the case already 
quoted." The corioct tost is, whether the claim in the new suit is in fact 
founded on a cause of action distinct from that whicli was the foundation of 
the formei suit ” (11 Moore’s 1. A., at p 605). Applying this test we have no 
doubt that the cause of action m the two cases are distinct. 

, But Ih'-id'S these grounds we are of opinion that the objection must fail 
for another reason In the case oi Heera hall GJwwdhiy v. Janokcoiath 
Mookeriee (16 W. R , 222), the High Court (Nokman, Offg. C.J., and L. S 
Jacksom, J.), declared, that “ it has been long settled by decisions from the time 
of the late Suddor Court, in consonance with reason and justice, that when mort¬ 
gaged lands are sold lor arrears of Government revenue, not accrued through 
default of the moi tgagoo. any proceeds which may arise from the sale in excess 
of the arrears belong to the mortgagee, and he has a right of action for their 
recovery. It is clear m Jact that the money, the proceeds of sale, which had 
been substituted f^jr the land mortgaged, became subject to the lien to which the 
land which it represented was subject.” 

The (5ourt, in that case acting on this principle, required a creditor, who 
liad, in execution ol a money-decree against the mortgagor, attached such surplus 
sale-proceeds, to refund that money to the mortgagee. The cases decided in 
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the Sudder Court, to which reference has been made in this Judgment, are 
Quoted in Macpherson on Mortgages, 6th edition, p 234. 

Taking the surplus sale-proceeds as representing fclie nine mortgaged estates 
which had been sold for arrears of revenue, the decree obtained by the mort¬ 
gagee declaring his lien on them [148] and other estates would be the same as 
declaring a lien on that money ; and as I have before pointed out, a declaration 
of a lien on that money expressly would not be binding against the present 
defendants, who would be entitled to show, if they could do so, that that money 
was not subject to any such lien, but had been rightly attached in satisfaction 
of their decrees. This, under the rule laid down m liroioimth Mitter’a case (13 
W. R., 301), could not be determined except in a separate suit such as has now 
been brought. 

Mr. H. Bell next contends that, as a Court of Equity, we sliould comiiel 
the mortgagee to Qxecute the decree first on the other mortgaged projierties, but 
we can find no authority for such a course. The defendants are holders of 
ordinary money-decrees, and have no special claim on our consideration, such as 
to lequire us to interfere with and limit the undoubted rights of the mortgagee. 
He has an easy way of realizing the money due to him, and he is entitled to 
take advantage of it. The defendants can proceed to execute their decrees 
against other properties. Tt is thrown out by Mr Bell, that these properties 
may be subject to other incumbrances. If that be so, there is still more reason 
•-for our refusing to require the mortgagee, plaintiff, to proceed against these 
properties, for the defendants, creditors on no security, cannot ask to liayo the 
advantage of the prior mortgage held by the plaintiff', so as to enable them to 
obtain their money to tlie detriment of these incumbrancers, and more 
particularly without giving them an opportunity of resisting such an order. 

The appeal is, therefore, dismissed with coats. 

Appedl dismissed. 

ROTES. 

Cl. LIEN OR SECURITY IS NOT DESTROYED BY THE CONVERSION OF LAND 
INTO HONEY— 

“ There can be no question that, when the land was converted into money, the Ijen or 
secarity was not destroyed by the tr.insmutatioii, in support of tliis view, it is sufficient to 
refer to the principle embodied in section 7‘3 of the Transfer of Pi opertv Act (1882) and 
deducible from the decisions in (1851) 5 M. i A. 271; (1880) 0 Cal 142 , (1892) 20 Cal. 241, 
(189.3) 20 Cal. 538 ; (1905) .33 Cal 92 (111) Indeed, the principle that the rights of a mort¬ 
gagee are not destroyed by the mere trfinsmu((atioii of the subject-matter of the security into a 
different form without his consent, is too firml> established to be soriouslv challenged, and 
it has been expressly hold applicable to cases of compulsory acquisition under the Iiand 
Acquisition Act— (1890) 13 Mad. 321; (1909) 0 C Ij .1 745 , see also Ranken v. Kast and 
West India Docks (I8i9) 1‘2 Bmw 298, Sherwood V Ijttk'oneHe (1888) 58 Am Rep. '414, Pei' 
MOOKEIWI, J., in (1909) 10 C. Tj J 150 (177,178). See Dr Rash Bohary Ghose on Mortgage, 
Vol. I (1911), p 273 As to the right of the mortgagee to follow the money in the hands of the 
unsecured creditor, see also (1898) 21 All. 137. 

II. MARSHALLING IN FAVOUR* OF UNSECURED CREDITOR— 

See Dr. Rash Bohary Ghose on Mortgage, Vol. I (1911), at .4fe9, .360. 

III. ORDERS WITHOUT JURISDICTION—LIMITATION— * 

Need not be set aside . 3 All. 40 ; 1 All. 3.33, 8 Mad. 82 ; 11 Bom leO.J * 
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[149] The SUd July, 1880. 

Present: 

Mb. Justice Morris ani> Mr. Justice Pbinsep. 


Kasheekishore Boy Chowdhry.Plaintiff 

versiM 

Alip Mundul and another.Defendants." 


Co-ahaieis — Enhancement—Notice of enhancement. 

Held, in a suit for enhancement by one co-sharer, to which the other oo-sharer was made 
a party, that one oo-.sharer is not competent to issue a proper notice of enhancement without 
the consent of the other co-sharors previously obtained, though the rent has been paid toeacli 
co-sharer separately. Under the ruling of the Pull Bench, in the case of Qnni Mahomed v. 
Moran (I. L. R., 4 Cal.. 96), he must first establish his right to a separate contract to recover 
his rent separately on his individual share. 

This was a suit for arrears of rent at an enhanced rate, instituted on 
the 10th of July 1875. The plaint stated that tlie plaintiff and the second 
defendant, Bisseswari Chowdhranee, were the owners of a zamindary, in 
which the first defendant held a jote, the rent of which he paid to each 
co-sharer separately. Previously to 1280 (1873), the plaintiff had granted 
his share to his wife, Hurrosoondari Debi, “ under a talnkdari settlement, 
to hold and enjov the same during her lifetime.” She died in the 
month of Pous 1281 (December 1874), but in the year 1280, she bad directed 
a notice of enhancement to be served on the first defendant, and it was upon 
this notice that the present suit was brought. The Court of first instance 
held, that the notice was invalid, and that one co-sharer could not sue alone 
for enhancement of rent. On appeal this ]udgmont was reversed, and the 
cause remanded for trial on the merits. The lower Court, on retrial, gave the 
plaintiff a decree. The defendant appealed, and on appeal the judgment of the 
lower Court was reversed, and the suit dismissed with costs on the authority 
of Gum Mahomed V. Moran (I. L. R., 4 Cal., 96). 

The plaintiff then appealed to the High Court. 

. [ISO] Mr. d M. Bose, Baboo Mohiny Mohnn Boy, Baboo Rnshhehnry 
Ghosv, and Baboo Gri.sh Chunder Chowdhry for the Appellant. 

Baboo Grija S a nicer Mozoomdar for tlie Respondents. 

The following Judgments were deliveied ;— 

Prinsep, J. (after shortly noticing other objections not material to this 
report, continued);— * 

Mr. Bose lias endeavoured to show that this suit does not fall within the 
terms of the case leferred to the Pull Bench ; and he argues, that an expression 
of opinion which goes beyond that case'^is an obiter dtcitmi, and is not binding 
on this Division Bench. 

It appears to me, however, that the judgment of the Pull Bench is directly 
in point, and wo are bound to apply it to the present case. The case referred 
to the Full Bench was thus stated • “ Whether the ijaradar of a co-sharer of 

an entire estate, who has for some time realized his rent separately in respect 
of his share, caft sue to enhance the rent of that share separately without 
joining tihe other co-sbarers of the tenure ? ” The judgment of the Full Bench 

• Appeal from Appellate Decree, No 21.5 of 1879, against the decree of H. Beveridge, 
Esq., Officiating Judge of Rungimre, dated the 28th October 1878, reversing the decree of 
Baboo Auhmash Ghunder Mittcr, First Munsif of Bogoorah, dated the 29th May 1877, 
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declared, “ that that question sliould be answered in the negative." It also 
declared, that “ the Bent Law docs not contemplate the enhancement of a 
part of the entire rent, and the enhancement of the rent of a separate share is 
inconsistent with the continuance of the lease of the entire tenure.” 

The grounds upon which the judgment of the Full Bench proceeded are 
thus stated:— 

“ The entire tenure was originally held by the tenant under all the 
cosharers at an entire rent; but by some arrangement amongst themselves, 
consented to by the co-sharers on the one hand and by the tenant on the other, 
the latter had been in the habit of paying a portion of the rent to each 
cosharer in respect of his separate share ; such anangements are by no means 
unusual, and they may be evidenced either by direct proof or by usage from 
which their existence may be presumed. But in either ease they are perfectly 
consistent with the continu-[18l3ance of the original lease of the entire 
tenure; and the same consent of all the parties, by which the arrangement 
was originally created, may at any time put an end to it.” Although in 
accordance with the practice of this Court I have always followed this rule, 

I have done so, with an expression of my own opinion in dissent from it, 
because it seems to me that the separate payment of rent to each of several 
co-sharers constitutes a separate tenancy, so far as regards each of the 
landlords, which would entitle each, if not otherwise debarred, to claim 
~an enhancement of the rent payable to him separately. 

Mr. Bose has referred to two cases,—one Troylochotaran Ghowdhry v, 
Mtilhoora Mohun Dey [W. E. (1864), Act X Eul., 41] decided by Morgan and 
Shumbhoo Nath Pundit, JJ., and the other decided by Peacock, C J., and 
Jackson, J. [W. E., (1864), Act X Eul., 4l note] which were not quoted in the 
argument before the Full Bench, and are in conflict with its judgment. And I 
have already on a previous occasion referred to these cases. 

A point, however, arises in the case now before us, which apparently 
was not considered by the Judges who formed the Full Bench, and that is 
under what authority the notice of enhancement required by s. 14 of the 
Eent Law should be issued, where one of several co-sharors alone desires to 
enhance the rent of a tenant. Previous service of a notice of enhancement 
alone confers the right to sue for rent at an enhanced rate, and therefore, 
unless a proper notice has been served, no suit of the nature contemplated by 
the Full Bench could properly be brought. The enhancement must extend to 
the entire holding of the tenant, or this can be effected only in the presence of 
all the co-sharers. One sharer woulS not be competent to issue a notice of 
enhancement of the rent of the entire tenure, nor could he, under the terms of * 
the judgment of the Full Bench, issue notice of enhancement of the rent due 
on his own particular share except with the consent of his co-sharers previously 
obtained. 

If that consent be withheld, he cannot, as held by the Full Bench, put an 
end to the original contract or modify the terms C1S2] of the arrangement 
under which separate payments of particular shares of rent were made. 

Mr. Bose could not contend that, in the present %uit, in which plaintifl' 
demands an enhanced rate on the particular share of rent dujf to him alone, the 
other co-sharer, who is joined as a defendant, would be entitled alsq to claim 
the same rate on her share, for the notice of enhancement served by the plain¬ 
tiff on the defendant-tenant claims only the rate due on his own share,calculated 
on what would be due on the entire tenure. Plaintiff, as the proprietor of only 
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a share, could alone not demand more. If lie could not do that, he could not 
bring tlie present suit on the ground assigned by the Full Bench to substitute a 
separate contract for rent at an enhanced rate on his share of the property, foi 
the original contract still subsisting, under which rent was paid in one lump 
sum on the entire tenure. He must first establish his right to a separate contract 
to recover rent separately on his individual share, he will then be in a position 
to serve a notice of enhancement of that rent, and after that to sue to enforce 
bis rights at the rates claimed. Until this is done, so long as any of his co- 
sharei's refuse to join with him, the plaintiff cannot assert his rights separately. 

Morris, J. —T too am of opinion that, on tho authority of the decision of 
the Full Bench in the case referred to, this appeal must be dismissed. Their 
Lordsliips, as 1 understand their judgment, considered that, without the rescis¬ 
sion of the original contract in respect to the entire rent, for which purpose 
all the parties to it must be before tlie Court, a single sharer in a joint 
undivided tenure cannot sue to raise the vent of his share, oven though 
hitherto, by an arrangement which has been concurred in by all the contract¬ 
ing parties, he has been jiaid sejiavately his quota of the stipulated rent. 

Hero the judgraeni, as s,n expression of opinion of the Full Bench on the 
point refeiTed to it, nuM' he said to end. But it by no means follows, as has 
been argued by Mr. Bose, that wdien, in a suit of this kind, a sharer has made 
his co-sharer a party, and so brought all the parties to the original contract 
before the Court, a fresli apportionment of the rent can at once be [163] made, 
and a new contract entered into in the terms desired by the sharer-plaintiff. As 
justly observed by their Lordships “if the original lease of the entire tenure is 
cancelled, or put an end to by the consent of all the parties, the co-sharei’s and 
the tenant are at lihorty to enter into any fresh contracts which tlie law 
allows ” Here, under the Tlent law in force, one of the parties to the original 
contract,—namely, the tenant,—can hardly he said to be a consenting party to 
its rescission. Enhancement of rent is a condition incidental to his tenure of 
the land, hut he can faiily claim a strict fulfilment of all the roquiiements of 
the law before any enhancement of rent can be imposed upon him. The law, 
s 14, Beng. Act VIII of 1869, directs that no undei’-tenant shall be liable to 
paji anv higher rent for tho laud held by him unless a written notice shall be 
served on him at a time and in a manner specified by order of the Collector on 
the application of the person to whom the rent is jiayable. It seems to me, 
therefore, to follow as a necessary corollary of the judgment of the Full Bench, 
that the person to whom the rent is payable is not the single sharer, the plain¬ 
tiff in the suit, but all the sharers in the tenure. If the original contract 
as to tho entire rent cannot be broken and a nevr contract entered into with¬ 
out the pi'ooi’n.^e of the co-sharers, this is so because the tenure continues 
one and tho same as a joint jiroperty, the only difference between the new 
contract and the old being a modificaiion in the amount of rent to be paid by 
the tenant If, therefore, the rent of one sharer can only be raised by a 
re-adjustment of the entire rent of the tenure, then clearly the notice of enhance¬ 
ment prescribed by the Act is defective, if it be not served on tho application of 
all the co-sharers in the tenure It is quite cowseivable that a sharer in a joint 
undivided tenure may.he unwilling to raise the share of the rent which has 
hitherto been paid to him separately, and yet not object to his co-sharer, in a 
suit brought for the purpose, raising his quota of rent in a certain proportion 
on his share. 

But inasmuch as the re-adjustment of the rant to which he agrees disturbs 
the terms on wiucli the tenant holds the tenure equally from him and his 
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co-8harer, it is necessary, before [154] any such re-adjustment of rent 
can be made, that he, as well as his co-sharer, sliould sign the notice 
and apply to Jiave it served upon tlie tenant. So again, in any fresh 
adjustment of the rent by which he desires to raise his (juota of rent 
to the level of that of his co-sharors, such co-sharer must, I conceive, 
join with him m the notice to be served on the tenant. No doubt, 
a new and separate tenancy is created by the new contract of lease, but from 
the very nature of the case the contracting parties continue the same, and tlio 
tenure remains as before, a joint undivided projierty. In tliis view the suit of 
the plaintiff must fail, because the notice of enhancement required by law has 
not been served on the tenant on the application of all the persons to whom 
the rent is payable. The ajipeal is dismissed with costs 


[But see 7 Gal. 638=9 0. 1 j. R. 
11 Cal. 615 , 11 Cal, 614.] 


Appeal {ii.smitined. 

NOTES. 

87, 10 C.il. 86=18 c. h. li. m, y Cal. H04 . 


[6 Cai. 159] 

APPELLATE CRIMINAL. 


'The Hist July, 1880. 

Present. 

Mk. Justice White and Mr. Justice Eield. 


Samshere Khan and otliers 
versus 

The Empress.' 


Itwt—Unlawful Assembly—Culpable Homuiuie —Fufht between two coiUendituj factions, coc/t 
armed with deadly weapons—Penal Code (Ad A'ZT’ of 1860), s. .HOO, excep. 6 

Where death results in a hght between two bodies of nicii deliberately fighting together, a 
gieator proportion of the men composing both sides being armed with deadly weapons, and it 
being further apparent from the cvideueo that the man slam was an adult, and that no unfair 
advantage was taken by the one side or the other during the fight, the olTcnec committed is 
culpable homicide, but docs not amount to niurdci. 

The facts of this case sufficiently ajipear from the Judgments. 

Mr. Wood and Mr. Bonnerjee (with them Baboo Nulit Chundcr Sem, Baboo 
Juyesh Ohunder Boy, and Munshee Sirajul Islam) for tho Appellants. 

Baboo Doorga Mohun Das for the Crown. 

[155] Tho following Judgments were delivered :—* 

White, J. —This is an appeal against the conviction of the’five appellants, 
named Samshere Khan, alias Sirdar, Abdul Rohoman Moonsheo, Sahob* Khan, 

* Crimmal Appeal, No. 408 of 1880, against the order of T. M.Kirkwood, Esy., Sessions 
Judge of Mymcnsing, dated the illst April 1880. 
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Uasimuddi Meah, and FakirooUah Khan, for murder commitfced in the course 
of a riot, for which offence they Iiave been severally transported for life. 

The evidence extends to a very great, and in my opinion a very unnecessary, 
length. It is full of repetitions, and yet tlie inquiry in some important 
respects has not been as searching as it might have been. It is clear, however, 
that a very serious riot took place in a village called Latshailla on the morning 
of the 17th January of this year, which resulted in the wounding of one man 
and the death of another. Two of the shareholders of a portion of a share in 
the village, named Kurreem Sirdar and Dost Mahomed, having quarrelled about 
their share, sold each of them a fraction of his shai'e to two rival zamindai's, 
Khan Saheb and Dwarkanath Roy, with the obieot of enlisting two powerful 
neighbours in the dispute. The purchase by Khan Saheb was taken in the 
name of his son Hafiz. It would appear that Kurreem Sirdar, when he sold, 
was not in possession of his share, and that Khan Saheb, shortly before the 
riot took place, had been taking steps to get posoossion of the fractional 
part which he had bought, and for that purpose had erected a cutoherry 
on the land of the pnsonei Fakiroollah, who is described as a small talukdar 
in the village, and who had become a partisan of Khan Saheb. This step 
was followed very soon afterwards bv the introduction of some lathials 
into Fakiroollah’s bari. On the morning of the 17th of January, Dost 
Mahomed also collected a number of persons in the homestead. As to 
the origin of the riot, wliich took place on that morning between the two 
partisans, we think that the most reliable evidence is that of Nobi Bux, the 
constable, who had, some days previously, been deputed by the authorities to 
keep peace in the village, and who was on the spot whilst the riot was going 
on. From his evidence it appears, that Dost Mahomed and some of his party 
came down that morning to Fakiroollah’s bari; that the constable, then seeing 
preparations being made on both sides, which led him to believe that a broach 
of the peace was imminent, [136] had a report drawn up, which he 
forwarded to the thannah, with a request that the Inspector of Police would 
attend, but before the Inspector could arrive, the two factions, with armed men 
on both sides, met in conflict in a field of Dhanoo Sircar, just outside the 
borders of Fakiroollah’s ban. After a short fight, Ganboolla, who was one of 
Dost Mahomed’s party, was wounded in the stomach with a spear. Upon 
this Dost Mahomed’s party fled eastward to a jack tree, about fifty yards off, 
pursued by Khan Saneb’s party , that tliore Dost Mahomed’s party were 
reinforced by some more partisans armed with spear and latties, when Khan 
Saheb’s party, in their turn, took to flight, but having fled about eighty yards, 
were rallied near some mangoe trees. The fight then recommenced, and very 
soon afterwa*'ds a man named Khoaz, who also belonged to Dost Mahomed’s 
party, was killeu. V great deal of argument has been addressed to us to show 
that Khan Saheb’s party was a lawful assembly collected together for the defence 
of the cutcherry, whicli had been erected on Fakiroollah’s land. It may be 
that there was a motive of defence in collecting the party in the first instance, 
but judging them from their acts and conduct, and from what subsequently took 
place we think there can be no reasonable doubt that they were originally assembled 
for purposes of offence as well as defence; thal the purpose was, by means of 
criminal force, to enable Khan Saheb to assort his right, or supposed right, of 
collecting the rents of the share which he had bought; and that when, on the 
morning»of the 17th, knowing that Dost Mahomed had collected a band of men 
to oppose thorn, and that he and some of his partisans had come down to 
Fakiroollah’s bavi with hostile intentions against them, they issued armed 
from Fakiroollah’s bari, they so issued with a common object of fight 
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ing Dost Mahomed’s partj. The evidence, no doubt, shows that Dost 
Mahomed’s party were in a manner the aggressors on that morning, 
and had done acts for tlie express purpose of provoking Khan Saheb’s 
party to come forth from Fakiroollah’s bari, or wiiich at least were calculated to 
provoke the latter , but, on the other hand, it is clear that Khan Saheb’s party 
were quite willing to accept any challenge from Dost Mahomed oi’ his 
narty. The members of the twm assemi)hes, or a large portion on each side 
[187] were armed with deadly weapons, such as latties and spears, and on the 
side of Khan Saheb’s party, at least there was a large number of professional 
fighting men. We look upon what took place, from the tune that Khan Saheb’s 
party issued from the bari until the death of Khoa/,, as one continued light, 
althougli it consisted of more than one stage, anil we think that it was m the 
prosecution of the common object of fighting that Gariboollah was wounded 
and Khoau killed 

We have not'now before us the persons who actually inflicted the grievous 
hurt on the one and the death-wound on the other, but before considering the 
extent to which the five prisoners are resjionsihle for what occuired, wo will 
state the view that we take of the crimes committed by the wounding and 
killing. 

As regards the wounding of the man Gariboollah, we consider that that 
has been proved most satisfactorily to be grievous hurt. The wound was a 
spear-wound, which penetrated the skin of the abdomen. It was a severe wound, 
and resulted in the man being, as the doctor jiroves, more than twenty days in 
liospital. But for the interposition of Providence, the man might have lost his 
life, for, if the spear had entered the abdomen, it probably would have ended 
in death. 

With regard to the man who was killed, we are of opinion that tlie oilonce 
committed by killing him is culjiable homicide, but does not amount to murder, 
masmuchas Klioaji was an adult, and his death occurred in the course of a 
fight between two bodies of men who were deliberately fighting together, both 
sides being armed, or a greater part of the men on both sides being armed, with 
latties, or spears, which arc deadp weapons, and no unfair advantage appearing 
upon the evidence to have been taken by the one side over the other iif the 
course of the fight. 

On this point, I vs ould refer to the case of Tke Queen v Kaktet Mather 
(IJnreported), decided on the 13tli Nos^onibei 1877 by a Bench, of which 1 sv'as 
a member. In that case I considered at some length what was the character 
of the offence where death was caused under circumstances similar to 
the present. 1 then held that the offence did not amount to murder, because it 
[168] came within the 5th exception to s 300 of tlie Indian Penal Code After 
alluding to the difference between the Euglisli and Indian law on the subject 
as regards voluntary culpable homicide by consent, 1 said . —“ A man who, by 
concert with his adversary, goes out armed with a deadly weapon to figiit that 
adversary who is also armed with a deadly wmpon, must be aware that he 
runs tlie risk of losing his life, and as he voluntarily puts himself in that 
position, he must be taken to^ consent to incur the risk. If this reasoning is 
correct as regards a pair of combatants, fighting by prfimeditation, it equallj 
applies to the members of two riots or assemblies who agree lo fight together, 
and of whom some on each side are, to the knowledge of all the members, 
armed with deadly weapons.” 

Some of the Judges of this Court entertain a different view from mine 
(see Empress v. JRohitmiddtn, I. L. K., 5 Cal., 31) as to the applicability of 


3 CAL.—16 


118 



I. L. B. 6 Cal. 189 


SAMSHEB^ ICHAN &c. v. 


the 5th exception to a case of a premeditated fight for two reasons, - -.first, 
because the party who is killed does not intend to get himself killed if he can 
help it. But the language of the exception is not confined to the case where a 
man consents to suffer death, but extends to the case where be consents to 
take the risk of death. Although it was Khoaz’s intention to escape death 
if be could, yet he not the less lan the risk of death when an armed man he 
joined in encountering armed men, and he did this voluntarily, and therefore 
with his own consent. 

The second reason is, because sudden light forms the subject of an express 
excejition, namely tlie 4th exception. Hence it is argued that the Legislature 
could not liavo intended that premeditated fight was one of the cases prescribed 
for by the 5th exception. This argument does not appear to me to be based 
upon a sound construction of the 5tb exception. Consent voluntarily given by 
an adult, implies m every case premeditation In suttee, which, according to 
the universal opinion, falls within the 5th exception, the widow deliberately 
intends to die by burning, and the relative who fires the funeral pyre, on which 
the widow mounts, deliberately and wdth the utmost premeditation, does an act 
with the intention that the widow shall be burned to death. There is nothing, 
therefore, m the [139] fact that the figlit is premeditated, which ought to exclude 
it from the operation of the 5tli exception. If, as I think, according to the 
common and natural meaning of the words, an armed man, who deliberately 
fights with another man whom he knows also to be armed, consents thereby to 
take the risk of death, why is the adversary who kills him to be excluded from 
the benefit of the 5th exception, because by another exception the case of a man 
who kills '’his adversary in the course of sudden fight is specially provided for. 
The circumstances under which a man slays his opponent in sudden fight are 
different from those where he slays him in premeditated fight, and if the 
Tjegislature intended that the offence of both should be only culpable 
homicide, the intention would naturally be shown by the enactment of two 
distinct excejitions. Again, sudden fight is a distinction recognised by the 
English law of homicide, and the frames of the Code may easily be supposed 
to have, for that occasion alone, made sudden fight the subject of a distinct 
exception, without imputing to them the intention thereby implied, by 
excliffling from the 5th exception a case of premeditated fight, if it 
actually falls within the meaning of the exception. The sound construc¬ 
tion to my mind is tiiat the 5tli exception extends to all eases of death 
occasioned by oi resulting from, premeditated acts, where the party killed takes 
the risk of the death with his own consent , and that the 4th exception is an 
independent exception, applying to all cases of death occurring in the course of 
* sudden and upiiTemeditated fight and does not in any way hind the natural 
operation of the oi b exception. 

(The learned Judge then went into the evidence as to the share each of 
the prisoners had taken m the not, and varied the order of the Sessions Judge). 

The convictions and sentences passed by the Sessions Judge will therefore 
be set aside, and the convictions and sentences wluch I have meutioned above 
will take their place. , 

Field, 3.—1 conehr in tlie Judgment which has just been delivered. 
I think that it is ^ery clear that, on the morning of the 17th, a considerable 
number of armed lathials were collected in [160] the village on the part of 
Khan Saheb, and a considerable number on the part of Dost Mahomed. 

What actually occurred was this ;—The constable having paW a visit to 
Dost Mahomed's ban, and having had reason to believe that a number of men 
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were collected there, went over to Fakiroollah’s bari, and there found the same 
state of things. It appears that a number of Dost Mahomed’s people followed 
the constable, and took up a position on certain land belonging to one Dhun- 
noo Sircar, south of, and immediately adjoining, the homestead land of 
Fakivoollah When the constable, having had a report written, and having 
sent it to the thannah by Bhugwan Chowkidar, came out of the cutcherry 
recently erected on Fakiroollah’s land, south of liis bari or homestead. Dost 
Mahomed represented to him that a number of armed men were collected 
within the homestead of Fakiroollah. and urged him (the constable) 
to arrest them. When the constable hesitated to do so. Dost Maho¬ 
med called his own men to assist him in carrying out his expressed 
intention of doing so himself. It would appear either that a consi¬ 
derable number of Dost Mahomed’s men liad remained behind at Dost 
Mahomed’s bari, or that Dost Mahomed had miscalculated the strength of 
Fakiroollah’s party. Be this as it may, Fakiroollah’s people did not wait for 
Dost Mahomed’s men to come on Fakiroollah’s land, but they took the initia¬ 
tive, and crossed the boundary line into tlie land of Dhunnoo Sii’car, and there 
the riot commenced, and first took place. 

Under these circumstances I think it is impossible to say that Khan 
Saheb’s party were acting on the defensive mereh, or, in other words, we^e 
acting in the exercise of the right of private defence of person or property. It is 
•<]uite clear that both parties were armed, and both parties were prepared to- 
fight, and that a very trivial incident was snrticient to bring them into conflict. 

I think it is reasonable to say that, in entering upon that conflict, each party 
had for its object to fight for victory, and in doing so, knowingly and deliber¬ 
ately took upon itself the risks of the encounter , to this state of facts I agree 
that the 5th exception to s. 300 of the Penal Code is applicable, and I do not think 
it very material which party were, in the first instance, the actual aggressors, 
though this sliould be consi-ClOlldered m awarding the punishment. When a 
man, being one of an armed band, and being himself armed with a deadly weapon, 
as there is evidence to show that Khoaz, who Avas on this occasion killed, was 
armed, takes part in a fight, and uses that deadly weapon against his opponents, 1 
think it is reasonable to say that he was, within the 4th clause of s. • 300, 
committing an act which he knew to be so imminently dangerous, that it must, 
in all probability, cause death or such bodily injury as is likely to cause death ; 
and 1 think further that he committed such act without any excuse for incur¬ 
ring the risk of causing death or such injury as has just been mentioned. When 
he and his party are opposed by a number of persons similarly armed, and 
using their arms in a similar way, I think it is reasonable to say that such , 
jierson, within the meaning of exception 5, takes the risk of death with his 
own consent. 

Order as to conviction and sentences varied. 

NOTES. 

[1'he majority of the Court dissented from this ruling in (1891) 18 Cal. 484 F. B, as 
regards the inforonce of consent to take the risk of death. 

See, however, the comments of Mr. Hayne in his GFimmal»Law (1904), at pp G67-()70.3 
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APPELLATE CIVIL. 

The aSth August, 1880. 

Pre.sent : 

Mr Ji'STic'E White and Mr. Justice Field 
In tlie Matter of the Petition of Shrisli Cliunder Mookhopadhya and another 


OtUn of Ciril Comt mithonsmo lease of Mmoi's propeitii—Act Xh of 

IN'■>8, s 18. 

(>n an application uiidor s 18i of Art XL of 1858 fot leave to deal with the property of 
an infant, the Civil Court is bound to determine the question, whether the proposed mode of 
dealing with it would if s.inctioncd, be for the benclit of aurh infant and the petition 
should contain all the nidten.ils ro.isonablv required to enable the Couit to deride th.it 
question 

The decision of O.AKTH. C J in S.lhei CJnntU w Dulpuftti Sinqh (T. L. R., 5 C.iJ , 
3(iB) followed 

This was an application b> Nitunihini Uebi, the mother and guardian of 
her two minor sons, foi- leave, iindei s 18' of Act XL of 1858, to lease out 
certain lands, the properf\ of the infants Tlie Civd Court, on such application, 
made the folk wing C182] order —“ I decline to sanction the proposed lease, the 
guardian must act on her own rospoiif-ibilit> ” The applicant, thereupon, 
appealed to the High Comt 

Baboo//cm Chundet Jiaiieijee, Baboo Auhiiufsh Chundei Bnvetlee (ind 
Baboo ChnakaLy Mookener for tlie Appellant 

The Judgment of the Court (White and Field, JJ ) was delivered by 

White, J.-Thi s is an appeal again.st the ordei' of the Judge of the 
24-Pargannas, declining to sanction a lease, winch sanction was apjilied foi b\ 
Nitumbini Debt, as guardian of her two infant sons, under s 18 of Act XL of 
1858.. 

The case was opened to us as one in which the Court liad lefuscd to go 
into the question of whct.herthe puqiosed lease was for the advantage of the 
infants or not . but the older, when road, show's that the Judge niereh declined 
to sanction the lease, and having regard to the materials that were put before 
him in the petition, we cannot say that lia W’as w’rong 

• In applications under s 18 the Court is bound to go into the question, 
whether or not the pioposed sale is one which it is for the benefit of tlie infant 
that the guardian siiould he empow'ered to execute. On this ]ioint we may 
adopt the language used the present Chief Justice in Sikher Chtind. 
Dulimttij Singh (I L li., 5 Cal, 863, at p. 381) where he says —“The 
CimI Court has now not niiK the pow'er, but it is bound, as 1 consider, 

*App«dl from Orik*! No f.1 1880, .ig.iiii'.i tbo ocdci of J F IJrownc, Esq . Offici.itirig 
Judge of the ./l-P.irgaiinu.-, ihiled rhe ‘iTth Apiil 1880 * 

f (.Sec V8.--E\ei\ person to whom .i cerlificAte shall have been granted under the 
* proM.sion of this Act nmj exeroise the same powers in the 

Powers of persons ',o m.m.vgement of the estate as might have been exercised by the 
whom ccrtiffcatc* has been proprietor if not ii minoi, and ma^ collect and iiay all just 
granted in the management el.imis, debts and liabilities due to or by the estate of the 
of a minor s esi.ite minoi Hut no such person shall have power to sell or mortgage 

any uiunoie.iblc property or to grant a lease thereof for any 
. period exceeding five ^oars, without an order of the Civil Court previously obtained.] 
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under that section to enquire* into the circumstances of each case and to 
determine whether, as a matter of law and precedence, it is right that any 
proposed sale or mortgage of the minor’s property should take place.” 

The petition m the present case contains a statement of the proposed 
lease on belialf of the in fanes, and that its execution is necessary in order to 
avert the disposal of the property by the creditors of the infants’ father , but it 
is defective in not stating the amount of premium that is to be taken from 
the intended le.ssee, the amount of rent tliat is reserved by the patni lease, 
and the annual rent of profits which are at present derived from the pioperty 
proposed to be leased. 

[163] The petitioner, theieforo, did not furnish the District Judge with 
all the materials which lie reasonably requiied in oider to enable him to form a 
correct opinion as to whether the Ic.xse was for the benefit of the infiint^^or not. 

We must dismiss tiio apiieal, but at the same time we think it right to 
intimate that this dismissal will not iirevent a second application from being 
made to the District Judge under s IH, based ujion furthei and bettor mate¬ 
rials , and that if these materials show that the granting of the jiroposed jiatni 
lease is for the benefit of the infants, the Court slioukl give the necessary 
power to the guardian to make or loin m the giant In do.iJing with these 
materials, the Court will consider the .illegation of the guardian I hat the 
.granting of the patni lease is nocessarv to a\eit the ilisposal of the property 
b\ the creditors of the infants’ father. 

NOTES 

[Tin-, .iuLlioiit\ good midoi the furrciit (luaulMii and W’lird-. \< t, i8!10 J 
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CKJ AJINL HDFEJIDNCE. 


T/ir ‘iSlh Jnnt\ 

PRI’.SENT 

Mr. .lusTTCJi Tottenham ano AJr. JnsTicji AfA('Tj:A.\. 


The Empress 
Vi^rsus 

Nistar Raur ' • 

CoiUiif/ious diseases .Hi (XIV of 1866], ss 11, 'il—hi find, 27 passed. 
nniln the .id — MrujHtrnfe, Compeiem ii oj -Jin isdicfton, 

Au\ woman desirous of ceasing tv> caiiv on the business of a coinraon prostilnU' is, under 
the provisions of the Indian Contagious Diseases Act, 18G8, .ibsolntoly entitled to have her 
name icmovud from the rogistei , and ativ rule, or poitioji of a rule, purporting to have 
been framed under the provisions ol that Act which places an^ obstacle on the w.iv of her 
■doing so. IS nlttanres, and therefore void. ^ 

Whore a woman is prosecuted before a Magistrate under s, 11 of Act XIV of 18G8, she is 
not precluded from pleading that she has ceased to be a common prostitute, and ^at she ha.s 

• Criminal Reference, No 100 of 1880 from B L Gupta, Esrp. C.S., Presidency 
Magistrate of Calcutta, Northern Division, dated the 29th May 1880. 
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taken steps, under s. 21 and the rules framed thereunder, for the removal of her name from 
the register; and the Magistrate is competent to entertain such a defence. 

In the matter of Lakhtmani Ranr (3 B. L. B, A. Cr., 70) approved. 

This was a reference from the Presidency Magistrate for the 
Northern Division of Calcutta, in which it appeared that the defendant, Nistar 
Haur, was I’egistered as a common prostitute under Act XIV of 1868. and 
her name was still borne on the register, which was produced in evidence 
before the Magistrate. She was several times convicted and fined for failing 
to appear m due time for periodical medical examination, and her fiftli and 
last conviction was on the 23rd of Mai'oh 1880 

It would seem, however, from the records of the Police Ofilice, produced in 
evidence, tliat in February 1880, an application on behalf of Nistar was present¬ 
ed to the Deputy Commissioner of Police, informing him that she iy^d ceased to 
be a common prostitute, and was living under the protection of a certain indivi¬ 
dual, and praying that her name might be removed from the register. The appli¬ 
cation was rejected. Later on, a second application on hoi behalf, claiming 
exemption on the same grounds, was presented to the Commissioner of Police 
by her attorney, Mr. Leslie, in person. A Police enquiry was ordei’ed, and 
pending the result of such enquiry the woman presented herself for 
examination on one occasion No orders on the petition were received for some 
time after this, and Mr. Leshe deposed that he made more than one attempt, 
but failed to obtain a hearing for his client Upon this lie intimated to the 
Commissioner that he would advise his client not to appear at her next examina¬ 
tion, so that in case of a prosecution she might have an opportunity of 
contesting her rights befom the Coui’t The result of these proceedings was the 
arrest of the woman by the Police without a warrant from any Magistrate, and 
this prosecution under s. 11 of the Act. 

The first question raised related to the legality'^ of the arrest. The Police 
are expressly authorized, by rule 27 of the Government rules, to arrest all 
registered women defaulting at the medical examination. But before the 
Magistrate it was contended that the rule itself, which purports to have been 
made under s. 11 of the Act XIV of 1868, was unauthorized by that Act, and 
was therefore ultra vtres. 

*rhe next question raised related to the jurisdiction of the Magistrate in 
the case, and to the validity of rule 13 passed [ 18 S] under s. 21 of the Act. 
Buie 13 provides that applications by women to have their names removed from 
the register should be made m writing to the Commissioner of Police, who, if 
satisfied, on enquii*y, that the applicant has really^ ceased to practise as a 
prostitute, “may cause her name to be 'removed from the register.” Neither 
the Act nor the niles indicate any other mode by which a woman once 
registered may pn oun' her exemption, and the rules provide no appeal from the 
Commissioner’s orders. £t was contended, therefore, that the Commissioner’s 
orders were final, and the Magistrate had no jurisdiction to go into the 
question as to whether the woman had ceased to be a common prostitute. 
On the other hand, it was contended that s. 21 of the Act confers an absolute 
right on every registered woman to withdraw her name at her option from the 
register, and leaves it to the Government only- to ^)ro8oribe the procedure or mode 
by which she may do so? so that as no woman’s name, nor even that of a declared 
common prostitulfe, can be placed on the register against her will, or without her 
consent; ^o no woman’s name can continue on the roll after she has, in the 
manner prescribed by Government, applied for the removal of her name ; and 
that if a woman, after the removal of her name from the book, still continues 
to carry on the business of a common prostitute, the only course left to the 
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Police is to prosecute her for each repetition of the offence under s. 4 * of the 
Act. It was, therefore, ur^d that rule 13, investing the Commissioner of 
Police with a discretionary power to reject applications made under s. 21,1 was 
inconsistent with the real import of that section, and therefore null and void. 
The ruling of the High Court in In the matter of Lakhtmam Baur {3 B. L. R., A. 
Cr., 70) was referred to. 

On the evidence before him, the Magistrate found, as a fact, that the 
accused had ceased to be a common prostitute within tlie meaning of the Act; 
and he referred the following questions of law for the opinion of the High 
Court under s. 240 of Act IV of 1877 : — 

1st —Is rule 27 of the rules passed by the Government of Bengal, under 
Act XIV of 1868, valid in law, and is a woman registered under that Act 
legally liable to arrest by a Police [ 166 ] officer without a warrant, for omitting 
to attend at the periodical medical examination 

2nd —Is rule 13 of the said rules consistent with the Act, and can the 
Commissioner of Police, in his discretion, lawfully refuse to remove from the 
register the name of a woman wiio declares herself desirous of ceasing to 
practise as a common prostitute, and applies for such removal ? 

Srd —In either case, is a registered woman, whoso application to the Com¬ 
missioner of Police for the removal of lier name from the register has not met 
with success, precluded from pleading before the Magistrate, on a prosecution 
under s. 11 of the Act, that she is not, or has ceased to bo, a common 
prostitute, and is the Magistrate competent to enquire into such a plea 

Mr. B. Allen and Mr. B. N Mittra for Nistar Raur. 

The following Judgments were delivered .— 

Maclean, J. —This is a reference made by one of the Presidency Magis¬ 
trates of Calcutta, under s 240, Act IV of 1877, submitting for the opinion of 
the Court three questions of law arising out of a prosecution under Act XIV of 
1868, s. 2. 

The first question raises a point which does not affect the case before 
the Magistrate, who has to decide whether the person charged before him has 
committed the offence imputed. We think it unnecessary to express,any 
opinion on this point. 

We think that, as every woman registered under the Act has an absolute 
right to have her name removed “ from the book,” if she is desirous 'if ceasing 
to carry on the business of a common prostitute, any rule which raises any 
obstacle to the exercise of that right ismot in accordance with s. 21 of the Act. 

* |[Sec, 4 . —In ixny place to which this Act applie-,, no woman shall carry on the business 

of a common prostitute .ind no person shall carry on the busi- 
Punishment of unrcgis- ness of a brothel-keeper, without being registered under this 
tered prostitutes and Act at such plaw, and without having in her or his possession 
brothol-keepers. such evidence of registration as hereinafter provided. 

Any woman carrying on the business of a common prostitute, 
and any person carrying on the business of brothel-keeper without having been registered as 
aforesaid, or without having in her or his po.sRession such evidence .as aforesaid, shall, on 
conviction before a Magistrate, be punished with imprisonment for a term which may extend 
to one month, or with fine not exceeding one hundred rupees, or vbth both.] 

t[Soc. 21.—The Local Government shall lay down rules prescribing a'procedure in accord¬ 
ance with which any woman registered under this Act and 
Bemoval of name from desirous of ceasing to cany on the business of a coinmon pros- 
registry. titute in the place at which she is registered and of havmg her 

name removed from the said book, may havb her name removed 
accordingly.] 
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Part of the 13th rule referred to by the ’Magistrate, commencing “ may 
postpone” and ending “ satisfied he,” appears to be ultra vires. We answer the 
second question in the negative. 

The tliird question I’efers to the Magistrate’s competency to entertain a 
woman’s pica that she is no longer lawfully I'etained on the register, and is there¬ 
fore not liable to be punished for breach of the rules applicable to I’egistereil 
women Tn oiir opinion, a woman prosecuted for an offence under s. 11 is not 
[167] precluded from pleading that she has ceased to carry on the business of 
a common jirostitute. that she has taken the stops prescribed bv s. 21 and the 
rules framed in accordance thcrewitli to obtain the removal of lier name from 
the register. and that, if it is still retained there, it is retained contrary to law 
This opinion is, we think, supported Iiy the authority of tins Court in the case 
U) winch the l\ragistriifco refers —In the mifto of LaUuinani Itaur (3 B. L K , 
A Cl , 70) It was there held, that the Magistrate was bound to enqunc into 
the idea that the woman before him had not heen law'fulB rogistcroil, because 
she has not consented to it and, on the same principle, we think that, in the 
pipserit case, it is the Magistrate's diit\ to doiermine whether or not the 
woman has been lawfully retained upon the logister . and if not, whether she 
had, in fact, ceased to carrv on the hiisinoss of a coninion prostitute or not 
w'hen the moceedings were taken against her. 

Tottenham, have no donlitthat rule 27 is legal in authorizing arrest 

without waiTant, hut the Magistrate cannot go inU) this question. 1 tlimk 
that rule 13 is beyond the scope oi s 21 of the Act in allowing the Commissioner 
of Police to retain a woman’s name on tlio register as long as it jileases him to do 
so I road the law as leaving it at tlu* option of the woman to he put on the 
register and to remain on it She comes off at her own peril, but there is no 
authority given ’ov law for keeping her name on tlie register against lier will. 

T ilso think that a w’onian biouglit hefoie the Magisti ate for hi each ol 
lulr-s under s. 11 of the Act is entitled to jilead liiat she Jia.s confonucd to the 
procedino In Government under s 23 ol the Act, that she i.s not a common 
lirc'stitute thai, if she is still on the register, she is kept there against the law, 
and IS not liable to be punished lor neglecting to attend foi examination 
The Magistrate, T think, should acquit her if he finds hei plea to he true 
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C168J APPELLATE CIVIL. 

The 11th August, IHSO. 

Present: 

Mr. Justice White and Mr. Justk'k Field 

Nubbi Btiksh.Judfinient-debfcor 

versus 

Chasm.Uecreo-boldev. 

Apiival—lnsolvencii—ltefiisnl to i/nnit application to be declaied Insolvent — 

('ode of C-ti il I‘ioredine ( iifXoflH77l,'>'> dot, mSS el 17 
An order rrfusniR-fco-Rrant an iii)p]ic.ilion to Ix' imde.iii insolvent, is .ippisiUihlo untl"! 
el. 17, s. 688 of the Code of Civil Procediiie 

Such an order must ho eonsidorcd to he one made undci s ‘{61. 

■li/iliiotjeebmi (looptoo v Uaio Coooiin I'al (I Tj 11 , ,6 (',il , 719) dissented fiom 

The facts relevant to tins report siinicienth a])ije.ii in llie imlginouts of the 
Com t 

J-iaboo Aushnolosh DIdii and Mnnsboc Setajill fslnni loi the Ajiiiellant 

Mr. II Hell and Mr. Tieveli/iiu fwitb tlieui Jbiboo Jiuiiui (.'hum Jlaitei/ee, 
Baboo AttkkiL Chimder Sen, and Baboo JiKigitl C/tuniJei Jiiitieijee) for tho 
Res]iondent. 

Tlu' Judgments of theComt (White and Field, .)J.) were as follows -- 

White, J,— This IS an appeal against an older of llie Officiating Judge of 
lAieca, refusing an afiplication, on belial/ ol Ntih})i JJnksli Bopaii. to be 
decLireil an insolvent under s Jol of tlie Code of Civil Pioceduro 

A preliininarv objection is taken, that the appeal does not lie- /irsi, on the 
ground that the order being one of rolnsal is not made imdoi s JOL. and 
si'^'Diidlg, because, if made uiidei that section, no appeal lies against an prder 
of refusal, bntonlj against an ordei grant.ng the application. 

Section 5HH, cl. 17, of the Code gives an appeal against an ordei 
uiidei s 351 in these words—“ordcis in insolvenc\ inatteis [169] under 
s. 35].’’ Now, as regards the first objection, I think that the order under 
appeal, although one of refusal, A as made uudei s 351 This is the 
only section under which tlie District Court can deal with an application by ' 
an insolvent judgment-debtor to be made an insolvent. Neither that section, 
noi‘ any other section in tho chapter, exjiressL authorises tho Court to rel'use 
the apjilication , but from the language of the 351st section, as well as from the 
nature of the case, it is obvious that the Court has such jxiwer, for s 351 diiects 
that the Couit may, if satisfied as to cei'tain particulais, declare the apjihcant 
to be an insolvent, which implies that, if not so satisfied, the Court may refuse 
the application. It ajipears tolne to follow' fiom these data that on order refusing 
an application is as much made under s. 351 as an ordei^granting an application, 
unless the former order can be supposed to be made under no section of the Code, 
which could not, I apprehend, be seriously contended. , 

• Appeal from Order No. 98 of 1880, agaiust tho order of R. F. Bampini, Esq., 
Ofhciating Judge of Dacca, dated the 29th March 1880 » 
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Taking the order to be made under s. 3$1, the second objection cannot, in 
my opinion, prevail against the natural meaning of the words used in cL 17 
of s. 688, The words “ orders in insolvency matters under s, 351 ” are wide 
enough to embrace any order made under that section, whatever its nature 
may be; and an order made by a Court in the course of disposing of an appli¬ 
cation is not the less the order of the Court because it refuses the application. 
Where the Legislature intended to confine the right of appeal to one species of 
order, it has used clear and appropriate words, as for instance, in cl, 27 of 
s. 688, where an appeal is only given in respect of orders of refusal under s. 568. 
This question has been the subject of decision by more than one Bench of this 
Court. In the earlier decision— Mumtaz Hossztn v. Brij Mohun Thakoor (I, L. 
B., 4 Cal., 888) —the objection was disallowed. Mr. .Justice JACKSON, who 
pronounced the judgment of the Court, says:—“ It appears to us that the term 
insolvency matter’ is purposely wide so as to include any question arising out of 
the exercise of the functions entrusted to the Courts under the section specified.” 
That decision, anci the reasons upon which it is founded, commend themselves 
to our judgment. The second decision was passed about a year and [170] 
a quarter afterwards— Jjiggatjeebun Gooptoo v. Haro Cooviar Pal (I. L. S., 
5 Cal., 719). In this decision the obiection prevailed, but I am unable to gather 
from the report the precise ground upon which it was allowed to do so. It is 
to be observed that the earlier decision of Mr. Justice Jackson and Mr. Justice 
McDonell was not cited. Under these circumstances I think that we are at 
liberty to act upon that authority, which appears to us to be most in confor¬ 
mity with the true construction of cl. 17, s. 588. 

For these reasons, we are of opinion that an appeal lies to this Court against 
the order refusing to declare Nubbi Bukshan insolvent. 

(The learned Judge then went into the evidence in the case, and dismissed 
the appeal on the merits). 

Field, J. —In this case a preliminary objection has been made that no 
appeal will lie. In other words, it is contended that an order refusing to 
declare a person an insolvent does not come within the meaning of the wmrds 
orders in insolvency matters under s. 351 ” in cl. 17, s. 588 of the Code of Civil 
Prqpedure. Section 351 is as follows:—“If the Court is satisfied that, &o. . . . 
the Court may declare him ” (t.e., the applicant) “ to be an insolvent.” This sec¬ 
tion contains no express provision empow’^ering the Court to refuse an application 
made by a judgment-debtor asking to be declared an insolvent, and I may add 
tliat no such express provision is to be found in any other section of the Code. 
The question then arises, under what, section does the Court make an order 
^ refusing to declare a person to be an insolvent. That it has power to make 
this order there can be no doubt. 

It appears to me that, although the provisions of s. 351, in their express 
language, empower the Court to make an affirmative order only, yet, by 
necessary implication, they must be understood to give the Court the further 
power to make a negative order,— t.e., an order refusing to declare the 
applicant to be an insolvent. and that an order refusing to declare an applicant 
to be an insolvent is, therefore, made under s. 361. If cl. 8 of s. 688, 
read with s. 103 of -the Code,—cl. 9 of s. 588, with s. 108,—ol. 7 of 
s. 588, with s.. Ill,—cl. 19 of s. 588, with s. 370,— [171] cl. 20 of 
s. 688, with s. 371,—cl. 21 of s. 588, with s. 372,—and cl. 27 of s. 688, 
Vrith ss. 558 and 560,—it will be abundantly manifest (more especially 
as regards ss. 371, 658, and 660) that orders refusing to grant applications 
ujider certain sections of the Code are understood to be made under those 
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particular sections which expressly confer the power only of granting applica¬ 
tions, and do not contain express words authorising the Court to make orders 
refusing such applications. I think further that this interpretation is supported 
by the construction put by their Lordships of the Privy Council upon the 76th 
section of the Kegistration Act in the case of Beasut Hossein v. Hadjee 
Abdoolkth (L. R., 3 I. A., 221, at pp. 225, 226 ; s.c., I. L. E., 2 Cal., 131, 
at p. 137). 

I concur in the judgment which has just been delivered on the merits. 

Appeal dismissed. 

NOTES. 

£The right of appeal ts now governed by the Provincial Insolvency Act (III of 1907) 
Sec. 46, which gives a right of appeal to any person aggrieved by an order made in the exer¬ 
cise of insolvency jurisdiction ; and orders under Sec. 15 are appealable. 

By reasomng similar to that in this case aii order rejecting an application to appoint a 
Receiver was held apptRilable: (1886) 10 Mad 179 F.B. , similarly from an order refusing 
to set aside an injunction : (1892) 15 All. 8.] 

[6 Cal. 1711 

FULL BENCH. 


.. , The 1st June, 1880. 

Present, : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Jackson, 
Mr. Justice Pontifex, Mr. Justice Morris, and Mr. Justice Mitter. 

Gujju Lall.Defendant 

versus 

Fatteh Lall.—Plaintiff.'' 


Evidence Act I {of 1872), sa. 13, iO, 41, 43—Adimssibility mi evidence of Judgment 

“ tnter pattea.” 

Per Garth, C.J., Jackson, Pontifex, and Morris JJ. (Mitter, J., dissimting).— 
A former judgment, which is not a judgment m rem, noi one relating to matters of a 
public nature, is not admissible in evidence in a subsequent suit, either as a re.« 
or as proof of the particular point which it dfecides, unless between the same parties or those 
claiming under them. 

in a suit between A and B, the question was, whether C or I) was the heir of H. If C was 
theheirofRr, then A was entitled to succeed ; otherwise not. The same question had-been 
raised in a former smt brought by X against A, and decided against A ; and this former 
judgment was admitted in evidence in this suit between A and B, and dealt with by the 
Courts below as conclusive evidence against A upon the point so decided. 

Held (Mitter, J., diaaenting) t^t the former judgment was not admissible as evidence 
in the suit between A and B, either as “ a transaction” under s« 13, or as ” a fact” under 
s. 11, or under any other section of the Evidence Act. ' , 

[178] This was a suit to recover possession of certain property,, the ulti¬ 
mate determination of which suit in favour of the plaintiff depended on the 

' Pull Bench on Special Appeal, No. 2307 of 1878. 
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admission in evidence of a certain judgment in a former suit, to which the 
present plaintiff was no party, but in which the present defendant was the 
plaintiff. The question as to wliether this judgment should have been admitted 
in evidence was referred by Gakth, C.J., and MlTTEE, J., to a Full Bench 
in the terras of the following order:— 

Garth, C.J. —This special appeal depends upon a question of law, w'hioh 
we think should be referred to a Full Bench. 

It was admitted on both sides in the lower Courts, that if Sham Behari 
Lall survived Mussamut Sheo Buchaui Koer, then the plaintiff was the 
nearest heir of Bhichuk Lall, and as such was entitled to succeed ; hut if, on 
the other hand, Mussamut Sheo Biicham Koer survived him, then he was not 
so entitled. 

In the Court of first instance, the plaintiff relied upon a judgment in a 
former suit, dated the 26th of June 1876, in winch the question was raised 
between Gujju Lall, the present defendant (who was the plaintiff in that suit), 
and Janki Singh and others (the defendants m that suit), whether Gujju Lall or 
Sham Behari Lall was the nearest heir of Bhichuk Lall. It was decided in 
that suit that Sham Behari Lall was the nearest heir of Bhichuk Lall. In 
this suit it was contended by tlie .defendant in both the loiver Courts, that the 
judgment in the former suit could not be used as evidence in this suit, because 
the present plaintiff was no party to tlie former jirocoedings . while the plain¬ 
tiff' oij the other hand, contended that the former judgment was admissible in 
evidence under s. 13 of the Fividenco Act. as being a transaction bv which the 
right claimed in this suit hy tlie plamfiflf was asserted and denied Both the 
Courts considei'ed the judgnient admissible in evidence, and upon the sti'ength 
of it decided in the plaintiff’s favour. 

It has now Deen contended before us on special appeal, that tiio lower 
Courts were wrong in admitting tlie former judgment as evidence in this case, 
and upon this one point the special appeal depends 

fl73] It has been decided hy tins Court m several cases, three of which 
ai‘e reported in 23 W. R., pages 162, 293, and 311, tlial decrees m suits between 
third parties are admissible in evidence under s. 13 of the Bvidence Act, 
whilst m other cases in this Court such evidence lias been constantly rejected. 

The question, therefore, refoiTed to the Full Bench is. wliether, under s. 13, 
or any other section of the Evidence Act, the judgment m the former suit, 
which was admitted and acted upon as evidence in this suit, was legally 
admissible ? , 

Mr. 3f. Ghof,e (with him Bafioo Jotjenh Chiiitihir Deij) for the apiiellant. — 
The status of he.rslu'p vvas really determined in the former suit between the 
defendant m the pieseiit suit and a stranger. It was not intended that the 
words “existence of a right or custom,” u.^ed in s 13 of the Evidence Act, 
should include any and every riglit. The Evidence Act did not alter what was 
the previous law on the subject,— I'lz., tlie English law. It was intended hy 
this section to include the class of cases such as light of ferries and roads, and 
all cases in wliich judgment 7»/cr ahos are admissible.— All that s. 13 of the Act 
has done, is lo adopt Sif Barnes PEACOCK’S judgment in Kanhya Lall v. Badha 
Chum (B. L. R.t Sup. Vol., 662 ; S.C., 7 W. R.. 338). (Garth, CJ.—The 
rule in l^gland only applies to public rights.] It will probably be contended 
by the other side that, under a. 43, the judgment is admissible. Before the 
Evidence Act was passed, such judgments were not admissible in evidence, 
and it was not the intention of the framers of the Act to make any alteration. 



PATTEH LALL [1880] 


I. L. R. 6 Cal. m 


Clause 4 of s. 32 also shows that’the right or custom must be a public right 

or custom. 1 contend that the word “ right ” means a right of a public 

character or of a /?zi/i«*-publio character. Under s. 13 this judgment is not 
evidence. The cases on which the other side relies ai'e Neamut Ah v. Gooxxy 
Doss (22 W.R.. 365) and Guttee Koibnrto v, Bhakut Koiburto (22 W. R., 457), 
but the judgments there appear to be inter partes. The case of Hnnsa 
Koer V. Sheo Gobind liaoot (24 W.R., 431) was the case of an er parte decree, 
and that was held as admissible in C174] evidence “ quantum vahat ” Naranji 
Bhikhabhai v. Dtpaumied (I.L.R., 3 Bom., 3) points out that such judgments 
as the one in question are at best not conclusive evidence: see also Joqendro 
Deb lioy Kut v. Funindro Deb Roy Kut (14 Moore’s T. A , 367 , S <’„ 

11 B.L.R., 244), in which the decision of the F'ull Bench in the case of 

Kanhya hall v. Badha Chum (B.L.R., sup, Vol., 662 . S.C., 7 W.R., 338) is 
adopted. There are also cases since the passing of the Evidence Act, in which 
judgments mfer jprtrir^,.^ave been rejected. [Garth, CJ.—Section 91 of Vol. 1 
of Taylor on Evidence (7th ed ) lavs down “ that such judgments are not 
admissible, except by wav of demurrer or estoppel.”] 

Baboo Mohesh Chundcr ChoirdJiri/ for the Respondent —.\ltliouHh the 
present plaintiff was no party to the judgment in question, yet the defendant 
was; and the Evidence Act did not intend to exclude as evidence all judgments 
wliich do not come under s. 40. The case of Lala Banqlal v Deonarayan 
Tewary (6 B.L.R., 69) jioints out tliat such a judgment as the present is- 
admissible. 

The opinion of the Full Bench was as follows:— 

Mitter, J.— In this case T have the misfortune to differ from his Lordship 
the Chief Justice and my other colleagues. But the importance of the ques¬ 
tion referred to the Pull Bench, and the fact that the majority of the decided 
cases on the point are in tavour of the view I take, 1 apprehend, justify mo in 
stating fully the grounds of the conclusion at which I have arrived. 

Sections 40 to 43 of the Evidence Act deal w'lth the subject of relevancy 
of judgments, orders, or decrees of Court. Section 40 provides that the 
existence of a judgment, decree, or order is a relevant fact, if it by law has 
the effect of preventing anv Court from takifig cognizance of a suit or of holding 
a trial. Section 41 deals with what are usually called judgments in rent, , and 
by 8. 42 judgments relating to matters of a public nature are declared relevant, 
whether between the same parties or not. Then s. 43 provides tliat “ judgments, 
orders, or tl78] decree, other than those mentioned in ss. 40, 41, and 42, are 
irrelevant, unless the fact that such a’Judgment, order, or decree existed is 
I’elevant under some other provision of this Act.” 

It is clear that the judgment mentioned in the order of reference is not 
relevant under ss. 40 to 42. Therefore, the question that we have to determine 
is, whether or not it is relevant under some other provision of the Evidence 
Act, so as to bring it within the proviso of s, 43. 

I am of opinion that it is relevant both under ss. 11 and 13. I shall deal 
with the question of its relevancy under s. 1^ first. That section provides .— 

“ When the question is as to the existence of any righ^ or custom, the 
following facts are relevant:— 

(a) Any transaction by which the right or custom in question was’created, 
claimed, modified, recognized, asserted, or denied, or which was inconsistent 
with its existence. 
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(b) Particular instance in which the right or custom was claimed, recog¬ 
nized, or exercised, or in which its exercise was disputed, asserted, or departed 
from.” 

The existence of a right to some immoveable property is in question in 
this case. That right was asserted and recognized in a previous proceeding of 
a Court of Justice, and it seems to me that it would not be unwarrantably 
straining the language of the section in question to say, that that proceeding 
was “ a transaction ” within the meaning of s. 13 ; because the word “transac¬ 
tion ” in its largest sense means “ that which is done.” 

If the words “ transaction ” and “ right ” be not construed in this way, 
judgments, decrees, and orders which were, before the passing of the Evidence 
Act, considered conclusive, and which now, according to the law of evidence as 
administered in England, are considered, when not pleaded as estoppel, cogent 
evidence, would be excluded. Take for example tlie following illustration ;—A 
brings a suit against B for enhancement of rent. B sets up a mukurrari potta in 
defence, A Court of competent jurisdiction finds the potta to be genuine, and 
dismisses the suit. After the lapse of several years, B sells his right to C, and 
A then rejects the latter forcibly. Thereupon [1763 C brings a suit against A 
to recover possession of the land covered by the mukurrari potta. A denies the 
mukurrari right, and alleges that B was a tenant-at-will. Before the Evidence 
Act was passed, the former judgment would have been conclusive evidence of 
B’s mukurrari: see Soorjomonee Dayee v. Sitddanund Mohapatter (12 B.L.R., 
304) mid Krishna Behan Boy v. Brojeswari Chowdhranee (L.E., 2 I. A., 288 ; 
S.C., I. L. R., 1 Cal., 144). According 'to the law of evidence as at present 
administered in England, it would equally be considered conclusive, and, if not 
conclusive, at least as cogent evidence in the subsequent suit. See Taylor on 
Evidence, section 1407, 

Was it intended by the Evidence Act to declare such judgment as this 
irrelevant? But it would be irrelevant, unless it be relevant either under 
s, 11 or s. 13. It is not relevant under s. 40, because its existence does not 
by law prevent the Court from “ taking cognizance of the second suit.” In the 
, second suit it is the plaintiff who would seek to use it as relevant evidence, and 
it fe apparent that he would not rely upon it to bar the cognizance of his own 
suit. It may be said that, under s. 13 of the present Procedure Code, the 
existence of the first judgment would prevent the Court from holding a trial of 
the issue as to the mukurrari right of B, and would therefore be relevant under 
s. 40. Supposing that the word “ trial” in the section in question refers not 
onlf to a criminal trial, but also to a trial ” of an issue in a civil suit, the 
judgment in question would not have been relevant under this section before 
the present Procedure Code was passed, because, under s. 2* of Act VIII of 
1859, it would not have prevented any Court from holding a trial of the issue 
as to the mukurrari title in the second suit. Then again, suppose in the 
second suit the judgment in question was not produced at or before the trial, 
and evidence bearing upon this issue was allowed to be adduced. Then suppose 
at a later stage of the case, the plaintiff produced the judgment in question and 
satisfied the Court, that, in the exercise of its discretionary power, it ought to 
receive it. Under theSe circumstances, I apprehend it would not be admissi¬ 
ble under s. 40 df the Evidence Act, because its existence would and oQuld not 


fSec. 2 :—Civil Courts shall not take cognizance of any suit brought on .a cause of 
action which shall have been heard and determined by a Qourt 
of competent jnrisdiotyni in a former suit between thp same 
parties or between parties under whom they claim.'] ' 


Unless suits previously 
beard aud det^nnined. 
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at that stage tl7T] of the case prevent the Court from holding a trial of the 
issue regarding B's mukurrari title. 

The judgment in question then, at least in some cases, not being 
admissible under s. 40, and it being evident that it is not admissible under 
88. 41 and 42, it would be excluded altogether, unless its existence be relevant 
rmder some other provision of the Act. But if we construe the words 
“ transaction " and “ right” in s. 13 in their largest sense, it would be relevant 
under that section. 

But it has been said that law of evidence as administered in England, was 
the law of evidence in force in this country before the Evidence Act was 
passed ; that the judgment of the description mentioned in order of reference 
is and was not admissible under English law; and that if the Legislature 
intended to alter the law in this respect, it would have done so by a more 
clear and express pro'^sion than what is contained either in s. 13. 

Put I apprehend that the law of evidence as administered in England 
was not, in its integrity, the law in force in this country before the passing 
of the Evidence Act. The statutory provision on this subject was contained 
in the second paragraph of s. 24 of Act VI of 1871, which is to the following 
effect: “ In cases not provided for by the former part of this section or by 
any other law for the time being in force, the Court shall act according to 
justice, equity, and" good conscience.” This is only a re-enactment of the 
provision of s. 15 of Eegulation III of 1793. Therefore, so far as the legislative 
enactments go, there is no foundation for this proposition. 

Upon an examination of the decided cases on the subject, it would be 
found to be equally untenable. 

The question was fully discussed by Mr. Justice Mabkby in Doorga Doss 
Boy Chowdhry v. Norendro Coomar Dutt Chowdhry (6 W. E., 232), and 
he came to the conclusion that the rule of English law was not applicable 
“ in all its strictness ” to mofussil Courts in this country. I may as well 
cite here the observation of the Judicial Committee upon this point in the 
[178] case of Umde Bajaha Boje Bommarauze Bahadur v. Pemmasamy 
Venkatadry Naidoo (7 Moore’s I. A., 128, at p. 137):— ,. 

“ With regard to the admissibility of evidence in the native Courts in 
India, we think that no strict rule can be prescnbed. However highly we may 
value the rules of evidence as acknowledged and carried out in our own Courts, 
we cannot think that those rules could be applied with the same strictness to 
the reception of evidence before the native Courts in the East India, where it 
is perfectly manifest, the practitioners and the Judges have not that intimate 
acquaintance with the principles which govern the reception of evidence in our 
own tribunals; we must look to their practice; we must look to the essential 
justice of the case, and not hastily reject any evidence, because it may not be 
accordant with our own practice. We must endeavour, as far as the materials 
will allow us, having received the evidence, to ascertain what weight ought 
properly to be ascribed to it; and more especially where we find that it has 
been the practice of the Court to receive documentary evidence without the 
strict proof which might here be considered necessary; indeed, the consequence 
of BO doing would inevitably be, if the strict nile were adhered* to, to reject the 
most important evidence not only in this case, but almost in every other.” 

In another case {Naragunty Lutckmeedavamah v. Vmgama Naidoo, 9 
Moore's I. A., 66, at p. 90) Judicial Committee observed that “ the native 
Courts of India in receiving evidence do not proceed according to the technical 
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rules adopted in England, and they would/by their usual practice, admit a 
copy of a public document authenticated by the signature of the proper officer, 
as primd facie evidence, subject to further enquiry if it were disputed.” 

There is,^ therefore, no foundation for the proposition that, before the 
passing of the Evidence Act, the law of evidence as administered in England 
was applied with all its technical strictness to mofussil Courts in the country. 
On the other hand, they were guided by their own practice, which was to a 
great extent moulded on principles of substantial justice. 

[179] Acting upon this principle, the Courts in this country, before the 
passing of the Evidence Act, always held that judgments of the description 
mentioned in the order of reference were admissible in evidence. See Doorga 
Doss Roy Chowdhry v. Naremlro Coomar Duti Chowdhry (6 W, E., 232) and Lala 
Banglai v. Deonarayan T&ivary (6 B. L. B., 69). In this latter case, speaking of 
a judgment of the description mentioned in the order of reference, Mr. Justice 
D. N. Mitter says :—” That decisions like the one under our consideration 
have been frequently admitted in our Courts as evidence, is. I believe, a pro¬ 
position beyond all dispute, and I do not see any reason why we should depart 
from .this practice merely because it is opposed to the English law of evidence.” 
The observation of Mr. Taylor in s. 1495 shows that, in his opinion also, the 
propriety of this rule of English law is questionable. 

The law of evidence as administered in England was not, therefore, in its 
integrity, the law in force in the mofussil Courts of this country, and 
according to tlie practice of these Courts before the passing of the Evidence 
Act, decisions like the one under consideration were admitted in evidence. It 
seems to me that we ought not to come to the conclusion that this rule of law, 
founded as it -was on a long practice of the mofussil Courts, was altered by the 
Evidence Act, unless that was clearly made out by the provisions of the Act 
itself. 

Then, again, if we do not construe s. 13 in the way I have suggested abo^'e, 
the result would be, that a class of judicial proceedings, which were always 

C onsidered as furnisliing cogent evidence on the question of possession, would 
e ^eluded. I refer to .awards under Act IV of 1840, and the correspond¬ 
ing sections of the Criminal Procedure Code. They have been invariably acted 
upon as affording valuable evidence of possession, even after the passing of the 
Evidence Act. They would not be relevant under s. 40, because, apart from other 
grounds, a proceeding under Act IV of 1840 before a Magistrate cannot be called 
“a suit” within the meaning of s. 13 (4 the Civil Pi'ocedure Code. Then if 
these awards are not admissible either under s. 11 or s. 13, they would not be 
rele-Cl80]vant at all. I would hesitate to come to the conclusion that the 
Evidence Act was intended to exclude this class of evidence, unless it was made 
out as clearly as possible from its provisions. 

♦ Then it has been said that, in s. 13 of the Evidence Act, the Legislature 
intended to refer to incorporeal rights only, because, in other parts of the Act, 
for example in ss. 32 and 48, where the same word occurs in conjunction with 
the word custom,” it has been used in that sense. In the first place, it is by 
no means clear that 32 and 48 deal only with incorporeal rights. It 
is ^ot impossibld* to conceive of a corporeal right being of a public or general 
nature. ,It is true that, in the generality of oases, such rights are incorporeal, 
but it is by no means confined to that class only. Then in the next place, 
the word ‘ right” is qualified by the word "public” in ol. 4, s. 32, and by* the 
word "general” in s. 48. There is no such qualification in s. 13, 
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Moreover, no reasonable ground can be suggested for the necessity of 
restricting the meaning of the word “right” in s. 13 to the class “ incorporeal.” 
The contention of the appellant does not go to the extent of limiting the section 
to incorporeal rights of a public nature only. In that case, no dopbt, it could be 
explained upon the ground that such a construction would have the effect of 
assimilating the provisions of the Evidence Act to the rule of English law on 
this subject. But the contention that the section in question refers only to 
incorporeal rights, whether of a public or private nature, does not seem to me 
to be warranted by any general principle. It is difficult to suggest a reason 
which would justify the existence of distinction between the rules applicable 
to the proof of corporeal and incorporeal rights, respectively, whether of a public 
or of private nature. Why should the transaction of the nature described in 
s. 13 be relevant when A claims a right of way over a piece of land held and owned 
by B, and not so when he claims the land itself, appears to me inexplicable. It 
seems to me that 4he distinction would be arbitrary. I may as well here state 
a special consideration which leads me to think that the Legislature, by the use 
of the word “ transaction,” intended to include proceedings of Courts also. Is it 
at all [181] reasonable to suppose that a mere assertion of a right by a person 
setting it up (whether that right is corporeal or incorporeal, it is quite 
immaterial for the purposes of this argument) would be admissible as evidence, 
and not the recognition of it by a Court of Justice ? Certainly it seems to me 
to be highly improbable that that was the intention of the Legislature. 

For these reasons I am of opinion that the judgment mentioned in the 
order qf reference is relevant under s. 13 of the Evidence Act. 

Then, as regards its admissibilitv under s. 11, it has been said that a 
judgment is not a fact as defined in the Act itself. It is true that the reasons 
of a decision cannot be called “facts” within the meaning of the Evidence Act; 
but the result of a particular judgment, ui., whether it is favourable or 
unfavourable to a particular party, is, it seems to me, a fact as defined in that 
Act. 

Illustration {d) of s. 43 is as follows :—"A has obtained a decree for the 
possession of land against B : C, B's son, murders A in consequence. 

“The existence of the judgment is relevant as showing motive fora criqje." 

Now, the decree referred to m the illustration can only be relevant under 
.,-ss. 7* ,8+ or 11 + . In all these sections I find the word used is “ fact, ” conse- 
<^uently it follows that the word “fact,” as defined in the Act itself, includes 
‘ decrees and judgments.” Besides, the definition itself is comprehensive 
enough to include them. , 

If, therefore, the word “fact,” as defined in the Evidence Act, is comprehen¬ 
sive enough to include decrees and judgments, then it seems to me that ’the 
judgment mentioned in the order of reference would be relevant, because it 
having recognized the right of the plaintiff to the present suit, by itself 
and in connection with the circumstance that it was so recognized, not¬ 
withstanding the evidence adduced by the defendant, makes the existence of the 
fact in issue in this suit highly probable. 

Again, it may be said, that4f we are to admit the judgment under consi¬ 
deration as evidence, we must also hold that a judg-[182]ment to which the 

*[SeG. 7:—States that facts which arc the occasion cause or efiect of facts in issue are 
relevant.] • 

t [Sec. 8:—States that motive, preparation and previous or subsequent conduct is relevant 
under certain conditions.] 

{[Sec. 11:—Points out when facts not otherwise relevant become relevant.] 
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person against whom it is sought to be used was not a party, would also be 
admissible, because the sections in question make no distinction between these 
two classes of judgments. It is true that that would be the consequence, but 
ordinarily no weight should be attached to a judgment between other parties. 
A similar objection may be urged against the rule of English law, by which, 
in matters of public interest, such as a claim of highway, evidence of 
reputation from any one is receivable (see s. 545 of Taylor on Evidence). For 
example, in a claim of a highway alleged to be existing in an obscure village 
in the district of Nuddea, evidence of reputation of an inhabitant of Benares, 
evidently not possessing any information on the subject, would be receivable. 
But what weight would be attached to his testimony ? Similarly, when 
a judgment would be sought to be used against a person who was not a party 
to it, ordinarily no weight ought to be attached to it. I say ordinarily, 
because there might be special circumstances which might give to it a weight 
which it otherwise would not have. For instance, if it be proved that a 
particular person, although not formally a party to a previous proceeding, was yet 
substantially represented in it, because the whole control of that proceeding was 
in tiis hands, it would be just and reasonable to allow to the previous judgment 
some weight in that case. It seems to me that the Legislature, in enacting these 
sections, have followed out the principle which vvaslaid down by the Judicial 
Committee in the case already cited, vis., to leave to a Court of Justice in each 
particular instance to assign the proper weight and value to a previous judgment 
that might be produced as evidence in a cause. 

I would, therefore, answer the question in the affirmative. 

Pontifex, J.—In considering the rules of evidence it is necessary to look 
to the reason of the matter. With respect to judgments tnier partes, it would 
be anreasonable that a person who has proved his case once against his oppo- 
nent, who had a full opportunity of rebutting it, should be compelled a second 
time to adduce his proofs against the same opponent. Otherwise there would 
obviously be no end to litigation. 

[1883 But it is by no means unreasonable that a person who has never 
before been put to the trouble and expense of adducing his proofs, should be 
treated in the same way as if his opponent had suffered no adverse judgment 
in any other proceeding. 

The same opportunities of proof are open as were open to the successful 
litigant in the first proceeding. Why should a stranger to that proceeding be 
excused from furnishing evidence in the,ordinary course ? 

. In matters of public right the new party to the second proceeding, as one 
of the public, has been virtually a party to the former proceeding, and therefore 
he is properly excused. 

The observations of the Privy Council, quoted by Mr. .Tustice Mitter, seem 
to me to refer more to matters of form than to matters of substance, and to 
apply to the manner in which a case should be treated by the final tribunal 
after having passed through all its stages. , 

But the matters ^e have to deal with is essentially one of substance and 
not of form, and in giving our judgment we shall be laying down the principle 
on wbio(} a case ought to be tried in its earliest stage. 

The reason of the matter being, as it appears to me, against the admission 
in evidence of a judgment not inter partes, I think we ought not to give a final 
construction to ss. tl and 13 of the Evidence Act, >vhieh construction would 
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also, as pointisd out in the judgment of the Chief Justice which I hare had the 
opportunity of seeing, make ss. 40—43 surplusage. 

I remain of opinion that the judgment in question in this reference s 
neither a “fact" within the meaning of s. 11, nor a “ transaction” within the 
meaning of s. 13. 

Jackson, J. —In my opinion the previous judgment was not admissible 
as evidence in this case. 

In order to arrive at a conclusion on this point, it seems to me a relevant 
fact that the Indian Evidence Act, 1872, was passed by the Legislature of 
this country under the direction of a skilled lawyer, for the express purpose of 
consolidating, defining, and amending the law of evidence in India; that the 
construction of the Act is marked by careful and methodical [iS<] arrange¬ 
ment ; and that many of the more important expressions used in it are plainly 
interpreted. 

It would be wholly inconsistent with the plan of such an enactment that 
a specific rule contained in one part of it should at the same time be contained 
in or deducible from one or more other rules relating apparently to topics quite 
distinct, which rules should be at the same time so expressed as to include not 
merely the specific rule in question, but also matters which that rule taken by 
itself would specifically exclude. 

If we are to accept the argument for the respondent in this case, a*judg- 
meht becomes relevant not only as a judgment, but also as a transaction, and 
again ‘as a fact. If this be so, it is not very easy to see why the framers o£ 
the Act should have taken the trouble to frame the elaborate provisions which 
follow. 

On the other hand, when in a law prepared for such a purpose, and under 
such circumstances, we find a group of several sections prefaced by the title 
“ Judgments of Courts of Justice when relevant,” that seems to me a good 
reason for thinking that, as far as the Act goes, the relevancy of any particular 
judgment is to be allowed or disallowed with reference to those sections. 

But admitting, for the sake of argument, that the Act could have been 
drawn in so loose and unskinful a fashion, I proceed to consider whether tlje 
judgment in question can be admitted as a transaction or as a fact. 

The kind of transaction relied on is that mentioned in a. 13, “where tlie 
question is as to the existence of any right or custom.” It seems to me as clear 
as anything can be, that the “right” here spoken of is something quite distinct 
from ownershiTp. How can it possibly jie said, when the question between 
plaintiff and defendant is which of them is entitled to a thing, that the 
question relates to the existence of a right. That some one has a right to the 
property is undoubted. The question is, to whom it belbngs. What is referred 
to in the section cited is evidently a right which attaches either to some 
property or to status : in short, incorporeal rights, which though transmissible, 
are not tangible or objects of the bodily senses. To this inter-[l88]pretation, 
the object, the particular facts selected, and the illustrations to the section, 
all seem to me to conduce. , 

But, in addition, 1 cannot look upon the descriptioft of a judgment of a 
Court of Justice as a transaction otherwise than as a misuse of dauguage; nor 
can any of the verbs which must come in to complete the relevancy o{ such 
transaction be properly used in respect of judgments. 

A transaction, as the derivation denotes, is something which has been 
concluded between persons by a cross pr reciprocal action as it were, whereas, 
the judgment of a Court is something imposed by the authority of the tribunal, 
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But the Court neither creates, elaitns, modifies, recognises, asserts, nor denies 
a right or custom. It determines for or against. Consequently, in every point 
of view from which this section can be looked at, it seems to me wholly 
inapplicable to the case. 

But then it is said that the judgment is a fact, and a relevant fact 
under s. II. 

No doubt,-everything which has been called into being by some agency or 
other, is, in the widest sense, a fact; and in a certain sense, it may be said that 
a judgment is a fact within the meaning of s. 3 of the Evidence Act, and facts 
are relevant when connected with another fact in any of the ways referred to 
in connection with relevancy. 

Now, if we strip a judgment of the peculiar character of authority given to 
it by s. 40 et se<i, all that it amounts to is this, that A and B were before Z, 
w'ho is a Judge on a particular day, and that Z formed a particular opinion on 
a subject as to which A and B were at issue. This, according to the argument, 
makes it highly probable that X, a different Judge, should come to the same 
conclusion upon a similar dispute between A and C. 

That tlie Legislature should have intended to give that sort of efficacy to 
the judgments of the Courts, 1 should have much difficulty in believing, even 
if the words otherwise suggested the construction which, in my opinion, they 
do note 

I have had the opportunity of reading the judgment which the Chief 
Justice proposes to deliver, as well as the observations of my brother PoNOJlFEX, 
in both of which I generally [186] concur, and for the reasons there stated, 
and those w'hich I liave shortly given, I consider the evidence inadmissible. 

Garth, C. J. —I am of opinion that the former judgment was not 
admissible as evidence in this suit. 

It was contended, in the first place, that it was admissible under s. 13 of 
the Evidence Act, as being a “ transaction, ” in which the right in question in 
the present suit was claimed and recognized. 

I consider that the former judgment was not a “ transaction, ” and that 
thh right claimed in this suit is not “ a right ” within the meaning of s. 13. 

A transaction, in tlie ordinary sense of the word, is some business or dealing 
which is carried on or transacted between two or more persons. If the parties 
to a suit were to adjust their differences inter se, the adjustment would be 
a transaction , and by a somewhat strained use of the word, the proceedings in 
a suit might also be called “ transaction , ’’ but to say that the decision 
of a Court of Justice is a transaction, appears to me a misapplication of the term. 

Then again as <o the meaning of the word “right” in this section. 

It is argued by the respondent’s counsel, that it means any right which 
can possibly be made the subject of a suit; but if this were its true meaning, 
the provisions of the section would necessarily apply to all suits, because the 
plaintiff" in every suit claims a right of some kind, the existence of which forms 
the ground of his claim. Surely, this vie^ is inconsistent with the first 
sentence of the section, because that sentence seems very plainly intended to 
confine its op&:ation to a particular class of suits, viz., those in which “ a 
question as to the existence of some right or custom” ia raised. 

It may be difiBcult, perhaps, to define precisely the scope of the word 
“right,” but I think it was here intended to include those properties only of an 
incorporW nature, which in legal phraseology are generally called “rights,’ 
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more espeoially, as it is used in conjunction with the word “ custom.” 
It is certainly used in that sense in subsequent parts of the 1187] 
Act (see s. 48 and sub-section 4 of s. 32), which deal with matters of 
public or general ” right or customand in s. 13 the word is probably intended 
to include both public or private rights of that nature. The right of fishery” 
mentioned in the illustration is a right which may be either public or private, 
according to circumstances. 

That the expression is used in this limited sense is shown also, as it seems 
to me, by the words with which it is associated. The right mentioned in the 
section is one which can be ‘‘created or exercised,” which expressions are 
perfectly appropriate when speaking of an incorporeal right, but would be wholly 
inapplicable to the word “ right" when used in its more extended sense. It 
would be quite correct to speak of the creation or tlie exercise of a right of way 
or of a franchise, but no lawyer would think of saying that a right to a chattel 
or to damages hacT been ‘‘ created or exercised.” 

I consider therefore, in the first place, that the judgment in the former 
suit is not a ‘‘ transaction” within the meaning of s. 13 ; and in tlie next place, 
that if it were, it does not relate to the sort of right which is intended by the 
section. 

But then it is argued that if the former judgment was not admissible 
under s. 13, it was so under s. 11, as being a ‘‘ fact,” which, either by itself or 
taken in connection with other facts, makes the case set up by the defendant 
improbable. 

No doubt, the former judgment decided that the present defendant was 
not entitled to the right which he claims in this suit, but the question is, 
whether that decision can be properly considered as a fact. If it can, then 
all judgments or decisions of a Court of Justice, whatever may be their nature, 
and whoever may be the parties to them, would be equally admissible under 
8. 11, so long as they contained an adjudication, which is adverse to the claim 
of either party in a subsequent civil suit. Thus a decision by a third class 
Magistrate in a criminal proceeding, with reference to the possession of land 
or other property, would be admissible as evidence in a civil suit between third 
parties, w'^ho were not represented in that proceeding, provided only thatlihe 
decision of the Magistrate was adverse to the claim of either party to the suit. 
As for instance, if the [188] Magistrate decided that X was in possession of 
certain property, his decision would he admissible m a subsequent civil suit 
between A and B, wdiere both claimed the same property, m order to show the 
improbability that, at the time of the Ma/gistrate’s decision, the property belonged 
eitiier to A or B. 

It is said that, in this particular case#the defendant, against w'hom the 
former judgment is sought to be used, was the plaintiff in the former suit, and 
had therefore ample opportunity in that suit of contradicting the evidence that 
was brought against him. But s. 11 makes no exception in favour of that or 
any other class of cases. If a previous adverse judgment is admissible in a 
civil suit under that section, it matters not what may have been the nature of 
the previous proceeding, nor whh may have been the parties to it. 

I consider that an adjudication or opinion expressed in a judgment, is not, 
properly speaking, “ a fact,” and certainly not a fact within the meaning of 
8. 11. The delivery -or existence of the judgment itself may be a fact, but 
the decision which the judgment contains is no more a fact than an opinion 
expressed by any other pei-son, who is not exercising judicial functions. Thus, 
if an opinion were given by the Legal Membw of Council in answer to 'a question 
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by the Government, or by a person skilled in any art or soienee with r^ard 
to some matter especially within his own province, that opinion, as it seems to 
me, would be quite as much a fact, and as admissible in evidence under s. 11, 
as the decision of a Judge upon a question which it was his duty to determine. 

But, apart from these considerations, which arise out of the particular 
language of ss. 11 and 13, I think that, upon far higher and more substantial 
grounds, it is plain that the Legislature could never have intended to allow that 
wholesale departure from the English law upon this subject, which the 
respondent’s contention would involve, and that they certainly never intended 
to effect that departure by means of ss. 11 and 13, which professedly do not 
relate to judgments at all. 

I suppose it must be generally acknowledged, that, with some few 
exceptions, the Indian Evidence Act was intended to, and did in fact, 
consolidate the English law of evidence. 

[1*9] The different chapters of the Act deal sertattm with the relevancy 
and consequent admissibility of the different kinds of evidence, and upon this 
principle, ss. 5 to 16 deal with the admissibility of facts, whilst ss. 40 to 46 
deal expressly with judgments ;—and I cannot help thinking, with all deference 
to the opinions of those learned Judges w’ho have expressed a contrary opinion, 
that if it had been really the intention of the Legislature to depart entirely 
from the English rule, and to make a very large class of judgments admissible 
here, which had never been admissible before the Act, either in England or in 
this country, they would have expressed their intention more plainly, by means 
of suitable provisions introduced into that portion of the Act which deals 
exclusively with judgments. 

If there is one rule of law which is better known and approved than 
another, as being founded upon the most manifest justice and good sense, it is 
this ; that (except in the case of judgments in rem and judgments relating to 
matters of a public nature, w'hich are governed by a different principle) no man 
ought to be bound by the decision of a Court of Justice, unless he or those 
under whom hf claims were parties to the proceedings in which it was given. 

But if the construction which the respondent would put upon s. 13 is the 
correct one, any judgment of a competent Court, founded upon any conceivable 
right, would be evidence in an> subsequent suit relating to the existence of the 
same right, although the parties to the two suits might be altogether different. 
And it is argued, moreover, that this radical change in the law of evidence has 
been brought about not by any direct enactment upon the subject of judgments, 
but by treating judgments as “transactions” under s. 13, and giving to the 
words “transactions” and “right” m that section what appears to me to be an 
incorrect interpretation. And with all due respect to the learned Judgeswho have 
adopted this view, I would add, that the mistake (as I consider it) into which 
they have fallen, has arisen, in great measure, from an erroneous supposition 
that under ss. 40 to 43, the English law upon the subject of judgments has been 
imperfectly enacted, and that, in order to give it its full scope, it is necessary to 
have [190j recourse to ss. 11 and 13. Thus it has been considered, that s. 40 
only makes former decrees admissible when they have the effect of preventing a 
Court of Justice from faking cognisance of a suit, that is, from dealing with a 
suit in its entireffy, and that the words “ holding a trial ” must necessary refer 
to orimina.1 proceedings only. 

This construction of s. 40 would, of course, confine its operation very 
materially. For example, in the case of a suit for three years* rent, if a 
former decree had decided against the claim as regards the first year’s rent 
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only, that decree would by law be a bar to the suit as regards that ono year’s 
rent. But in the view which has been taken of the section, the decree, though 
a bar to the second suit pro tanto, would not be admissible in evidence under 
that section; because it would not prevent the Court from taking cognizance of 
the whole suit, but only of a part of it. 

So again, if, in answer to a suit, some ground of defence were set up, which 
had been decided against the defendant in a former judgment between the 
same parties, that judgment, although, undoubtedly, a legal bar to the defence 
set up, would not be admissible under s. 40 ; because it would not prevent the 
Court from taking cognizance of the suit, but only of a defence set up to it. 
But surely it could never have been the intention of the Legislature to confine 
the eftect of s. 40 in this way, to let in as relevant evidence under that section 
one portion of a class of judgments which operate by law as estoppels, and to 
leave another portion of the same class of judgments which operate equally as 
estoppels to be admissible as “transactions” under some other section of 
the Act. 

It is true that s. 40 might have been more clearly worded. It has, in fact, 
much the same defect as s. 2 of Act VIII of 1859, which was pointed out by the 
Privy Council in the case of Soorjomonee Dayee v. Snddanund Mohapaiier 
(12 B. L. B., 304). But I cannot doubt that it was intended to include all judg¬ 
ments which bylaw operate to prevent a Court, whetlier civil or criminal, from 
taking cognizance of a suit, or trying any particular issue. The words “holding a 
trial” are amply large [ 191 ] enough to admit of this construction ; and it is 
not because in some other Act the words " holding a trial ’’ may have been 
construed to refer to criminal trials only, that we ought to confine their meaning 
in the same way in S. 40 of the Evidence Act. 

If this view is right, it disposes, as it seems to me, of the only real 
difficulty suggested by the respondent; and it will be found that many of the 
judgments which, in the cases cited to us in argument, have been held by 
learned Judges to be admissible under S. 13 only, were really admissible under 
S. 40. Thus, in the case put by my learned brother Mr Justice Mittee in his 
judgment of the mukurrari potta, the former judgment w'ould, undoubtedly^, 
be admissable under s. 40, and would have the effect of prohibiting the Court 
from trying the same issue a second time. So in the case of Naranjt Bhthha- 
hhai V. Dtpatimed (I. L. E., 8 Bom. 3), decided by Sir Michael Westropp and 
Mr. Justice Mblvill, I entirely agree in the conclusion srrived at by those 
learned Judges, because I consider that the former decrees were clearly admissi¬ 
ble under s. 40, and were conclusive beirween the parties as to the existence of 
the plaintiff’s right at the time when those decrees were passed. 

Section 40, in my opinion, admits as evidence all judgments inter partes which 
would operate as res judicata in a second suit. Section 41 admits judgments 
m rent as evidence in all subsequent suits where the existence of the right is in 
issue, whether between the same parties or not. And s. 43 admits all judgments 
not as res judicata, but as evidence, although they may not be between the 
same parties, provided they relatq to matters of public nature relevant to the 
enquiry. • 

Putting- this construction upon these three sections, it will *be found that 
they do really embody the English law as to the admissibility of judgments as it 
existed at the time when the Indian Act was passed ; and it would be strange, 
indeed, if having token the pains to confine by these sections- the admissibility 
of judgments to those oases where they would be admissible by English law, 
the framers of the Act had, by [193] another and a previous section, disregarded 
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the English law entirely, and had admitted as evidence all judgments, whether 
between the same parties or not, which related to the same subject-matter. 

It is obvious that, if the construction which the respondent’s counsel 
would put upon s. 13 is right, there would be no necessity for ss. 40, 41, and 
42 at all. Those sections would then only tend to mislead, because the judg¬ 
ments which are made admissible under them would all be equally admissible 
as “ transactions” under s. 13, and not only those, but an infinite variety of 
other judgments which had never before been admissible either in this country 
or in England. And it is difficult to conceive why, under s. 42, judgments 
though not between the same parties should be declared admissible so long as 
they related to matters of a public nature, if those very same judgments had 
already been made admissible under s. 13, whether they related to matters of a 
public nature or not. 

But then it is said, that s. 43 expressly contemplates cases in which 
judgments would be admissible under other sections of the Act, which 
are not admissible under ss. 40, 41 or 42. This is quite true But then I take 
it, that the cases so contemijlatcd by s 43 are those where a judgment is used 
not ns a res j%idicata or as evidence more or less binding upon an opponent by 
reason of the adjudication which it contains, (because judgments of that kind 
had already been dealt with under one or other of the immediately preceding 
sections). But the cases referred to in s. 43 are such, I conceive, as the 
section itself illustrates, viz., w'hen the fact of any particular judgment having 
been given is a matter to be proved in the case. As for instance, if A sued B 
for slander, in saying that he had been convicted of forgery, and B justified 
upon the ground that the alleged slander was true, the conviction of A for 
forgery would be a fact to be proved by D like any other fact in the case, and 
quite irrespective of whether A had been actually guilty of the forgery or not 
This, I conceive, would be one of the many cases alluded to in s. 43. 

Then, again, it was argued, that, in this country, the rules of evidence in 
the mofussil, especially as to the admissibility [ 193 ] of former decrees, were 
never so strict as m England, and in support of that contention several cases 
\^re cited to us decidetl by Mr. Justice DWARKANATH Mitter and other emi¬ 
nent Judges of this Court; and we were referred to certain observations made 
by their Lordships of the Privy Council to the same effect (see 7 Moore’s I. A., 
at p. 137 ; and 9 Moore's I. A., at p. 90). But those cases, it must be borne in 
mind, occurred many years ago, at the time when the practice in the mofussil 
in this respect was very lax and before the Evidence Act was passed; and the 
observations of the Privy Council were made, as I humbly conceive,' not as 
approving of thit. laxity of practice, but rather as excusing it, ujion the ground 
that the mofussil Courts were not at that time so sufficiently acquainted with 
our English mles of evidence as to be able to observe them with anything like 
accuracy. 

I conceive that one great object of the Evidence ‘ Act was to prevent this 
laxity, and to introduce a more conect and uniform rule of practice than had 
previously prevailed » and if that Act can now be made the means, as I trust it 
will, of preventing the mischief which too frequently occurs, of decrees between 
third parties being improperly admitted as evidence in mofussil Courts, it will 
prove a very valuable aid to the administration of justice. I consider that the 
reception of loose evidence of that kind is especially dangerous in a country like 
this, where unhappily decrees are so often collusively obtained for no other pur¬ 
pose than to make them evidence in future suits between third parties. 
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It was argued that, instead of binding the Courts of this country by the 
strict rules of evidence, it would be more desirable, and was in fact the 
intention of the Evidence Act, to render all decrees admissible in evidence as 
facts ” or " transactions,” leaving it to the discretion of the Courts to attribute 
to each judgment its due weight. But to my thinking this liberty of action 
would be extremely unsafe ; and I certainly am not surprised to find that the 
Legislature here were unwilling to leave to the subordinate Courts in this 
country a discretion, which it has not been thought safe or right to entrust to 
English Judges. 

ti«*] I am, therefore, of opinion that the former judgment was not 
admissible in the present suit: and as the majority of this Court are of that 
.opinion, the case must go back to the Court b^ow to be decided upon the other 
evidence. 

The appellant will be entitled to his costs in this Court; and those of the 
Court below will follow the result of the suit. 

Morris, J«—I agree with the Chief Justice in holding that the foi^mer 
judgment was not admissible as evidence in the present suit. 

NOTES. 

[I. EN0LI8H LAV OF EVIDENCE HOW FAR REPRODUCED IN THE EVIDENCE ACT— 

" I suppose it must bo generally acknowledged that with some few exceptions, the Indian 
Evidence Act was intended to, and did in fact consolidate the English law of Evidence ”— 
per Garth C.J. in 6 Cal. 171 at 188. * 

See also 17 Bom. 129 at lil per Bayley C.J. ; 14 Bom. 576 at 581; 3 Bom. 12 at 17; 
3 Mad. 48 at 52 ; 10 Bom. 439 at 442, where it is pointed out that the Act is not a servile 
copy of the English Law. 

II. JUDGMENTS WHETHER ADMISSIBLE UNDER THE EVIDENCE ACT 1872, sec. 18— 

There has been much conflict of decisions and the general tendency of the Courts has 
been towards the views of Justice Hitter and not of the majoritjr m this case. 

In 9 C.W.N. 402 at 414 Ghose J. observed, “ I am dispoted to hold that the Judicial 
Committee in 22 Cal. 533 ; 19 All. 277; rather adopted the views expressed by Hitter J. in 6 
Cal. 171 wherein the learned judge held that a judgment thmigh not inter partes may 
received in evidence either under Sec. 11 or sec. 13 of the Evidence Act.” For observations 
to a similar effect, see also 25 Cal. 522. F.B.=2 C. W. N. 501. 

The views of the Bombay High Court are contained in cases like 24 Bom. 591 at 599 ; 

5 Bom. L. B. 230; 10 Bom. 439 ; 31 Bom. 143 which differ from the 

majority in this case. 

The Allahabad High Court also dissented from, the majority in this case in 12 All. 1 
(affirmed in 15 All. 261). For tho Hadras view, sec 15 Had. 378, 30 H^. 610; 

It may be noted that the views of the majority wore followed in 11 Gal. 562 ; 12 Qal. 
207; IS Gal. 352; 18 Mad. 73 ; 12 Had. 9 ; 11 Had. 116; but as shown above, the later eases 
do not adopt the views of the majority. 

Judgments have been held admissible in these cases .— 

(a) for showing ancient possession and assertion of title :—22 Cal., 533 P. 0. 

(b) police orders, to a]iow nature of dispute concerning and who was entitled 

possession of land :—29 Cal. 187 P. C., See also 31 Bom. 143. 

(c) for showing the character of flossession of land and nature of enjoyment:—11 Gal. 

745 ; 11 Oal. 688. • 

(d) for shewing who was in possession:—23 Gal. 693. 

(e) for showing the previous assertion of the title set up:—12 0. W. N. 739=9jO. L» 

597 ; 34 Cal. 868 ; 7 G. L. J. 563 at 576. 

(Q for showing whether the land was debutter at not:—15 C. W. N. 126 at 136.] 
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APPELLATE CIVIL. 

The 9th June, 1880. 

Pbesbnt: 

Mb. Justice Pontifbx and Mr. Justice McDonell. 


Mulliok Ahmed Zumma, alias Tetur.Decree-holder 

versus 

Mahomed Syed.one of the Judgment-debtors."" 

Limitatum Act (XY of 1877), sched. w, art. 179 +—Execution of joint decree against two or 
' more defendants. 

In a suit for possession of land brought by A against B, C, and D, a decree was passed 
on the 14*h of April 1874 for possession and costs against B, C, and D jointly. This decroo 
eras afterwards reversed on an appeal by B, who alone claimed the property, A then preferred 
a special appeal to the High Court, and on the 29th June 1877 the decision of the Judge 
was reversed and the decree of the Court of first instance restored. 


• Appeal from Appellate Order, No. 31 of 1880, against the order of G. E. Porter, Esq., 
Officiating Judge of Gya, dated the 14th October 1879, affirming that of the Subordinate 
Judge of that district, dated the 12th May 1877. 

t [Art. 179 


Description of application. Period of Limitation 


Time from which period begins 
to run. 


For the execution of a Three years, or whore a (1) The date of the decree or order; 
decree or order of any Civil certified copy of the decree (2) Whore there has been an 
Court not provided for by or order has been rcgis- appeal the date of the final decree or 
No. 180, or by the Code of tered, six years. order of the appellate Court or; 

Civil Procedure, See. 230, (3) Where there has boon a review 

of judgment) the date of the decision 
passed on the review; or 

(4) Where the application next hereinafter mentioned has been made, the date of apply¬ 
ing in accordance with law to the proper Court for execution, or to take some step in aid of 
execution of the decree or order or 

(5) Where the notice next hereinafter ipentioned has been issued, the date of issuing a 
notice under the Code of Civil Procedure, Section 248 ; or 

(6) Where the application is to enforce any payment which the decree or order directs to 
b« Du^e at a certain date etc. 

Explanation I ,—^Where the decree or order has been passed severally in favour of more 
persons than one, distinguishing portions of the subject-matter as payable or deliverable to 
Mch, the application mentioned in clause 4 of this number shall take efiect in favour only 
of such of the said persons or their representatives as it may be made by. But when the 
decree or order has been passed jointly m favour of more persons than one, such application, 
if made by any one or more of them, or by his or l^heir representatives shall take effect in 
favour of them all. Where the decree or order has been passed severally against more p e rso n s 
Uian one, distinguishing portiotu of the subject-matter as payable or deliverable by eaw, the 
appUeation shall take effect against only sudi of the said persons or their representatives as it 
may be made against. But where the decree or order has been passed jointly against more 
persons than one, the application, if made against any one or more of them, or against his or 
their representatives, shall take effect against them aU. 

Eisphination Proper Court ” means the Court whose duty it is, whether under 

section 936 or 337 of the Code of Civil Procedure or otherwise, to execute the decree or order. 





MAHOMED BYED [1880] 


I. L. R.« oal. m 


On the 30th December 1878, A applied to the Court of first instanoe for execution to 
issue against G and D tot the costs specified in the decree passed on the 14th April 1874. C 
and D successfully objected in the Court of first instance and the lower Appellate Court, 
that mote than three years having elapsed since the date of the decree, the decree for costs 
could not be executed, the application for execution being barred by art. 179 of sohed. ii of 
Act XV of 1877. Held, on appeal to the High Court, that, inasmuch as B's appeal had 
related to the whole case, and the decree obtained by him dismissing the suit would, if not 
reversed, have deprived A of his right to any costs at all, A, upon succeeding in getting the 
original decree restored upon special appeal to the High Court, was entitled to execute such 
restored decree at any time within three years of the order of the High Court. 

[1S8] The appellant brought a suit against Mahomed Syed, the present respon¬ 
dent, and two other persons, for possession of certain land ; and a decree was, 
on the 14th April 1874, made therein against the three defendants jointly, 
with costs. One of.j^liem alone appealed to the Judge of Gya from that decision, 
claiming possession of the whole of the property. The Judge of Gya reversed 
the decree of the first Court; but on special appeal to the High Court preferred 
by the present appellant, the decision of the .Judge was set aside, and the decree 
of the Court of first instance, of 14th April 1874, was restored. 

On the 30th December 1878, the decree-holder applied for execution of 
the decree of 14th April 1874, against Mahomed Syed, one of the defendants 
who had not appealed from that decree. 

~ The Subordinate Judge of Gya held, that the decree of 14th April 1874 
not having been appealed against by Mahomed Syed, was final as between him 
and his decree-holder, and as the application for execution was made more than 
three years from the date of the decree, it was barred by lapse of time. 

On appeal, the Judge of Gya upheld this decision, on the ground that the 
fact that an appeal was pi’eferred by one of the defendants will not prevent 
limitation running in favour of the others against the execution of the decree.” 
in support of which he referred to the case of Hur Proshad Boy v. Enayet 
Hossein (2 O.L.B., 471). From this decision the decree-holder appealed to the 
High Court. 

Mr. Sandel for the Appellant. . 

No one for the Eespondent. 

The Judgment of the Court (Pontipex and McDonell, JJ.) was deliverod 
by 

Pontifez, J. —In this case there seems to have been a decree for posses¬ 
sion with costs against three defendants. * Inasmuch as possession was claimed 
by only one of the defendants that defendant alone appealed and was successful 
before the .Judge. But the plaintiff appealed to this Court, and obtained 
a decree restoring the decision of the first Court. The Judge in the 
[196] Couiib below has relied on the case of Hur Proshad Boy v. Enayet 
Hossein (2 C.L.B., 471), in which it was held that an appeal by one defendant 
did not prevent time from running for the purpose of executing the decree 
against the non-appealing defendants. 

The reason why in that case it was held that limita||ion would apply, was 
because the. appeal there was on the part only of a ten-pie shareholder of the 
property, leaving the decree capable of execution against the remainder of the 
property, which could not be affected by the result of that appeal. But in the 
present case the appeal of the one defendant related to the whole case of the 
plaintiff, and he was successful in getting the suit dismissed by the lower 
Appellate Court, which would have deprived the plaintiff of his right to any 
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costs at aU. In special appeal the plaintiff succeeded in getting the Judge’s 
decree reversed ; and therefore the original decree for costs was restored. 

We overrule the orders of the Court below, and declare the plaintiff 
entitled to proceed with the execution of his decree for costs against the 
respondent. 

The appeal is allowed with costs. 

Appeal allowed. 

NOTES. 

[LIMITATION—APPEAL FROM SOME POHTIOE OF THE DECREE, OR BY SOME OF 
THE PARTIES ONLY— 

The Limitation Act 1908, art. 182, cL 2 corresponds to art. 179 of the repealed Code of 
.1877, and this clause has been amended so as to include the mthdrmml of an appeal. 

There have been two currents of case-law upon the scope of this clause ; one of them 
applied it only where the whole decree was imperilled by the appellate decree; and the other 
adopted a literal construction. 

This decision is still good law; but the ratio decidendt adopted here, viz., that the whole 
decree should be imperilled, is no longer the criterion. 

’ The same view as m this case was taken by the majority in (1889) 13 All. 1 P. B; 12 
Mad. 479 ; 4 All. S6 ; (1889) 16 Cal. 598, etc. 

The prevailing view is that which dispenses with that criterion, and it has been laid 
down in cases such as 25 Cal. 594 ; 26 Mad. 91; 22 Bam. 500 ; 8 All. 573 ; 10 Bom. L. R. 
939 : <1907) P. R. 32 , (1911) 21 M. L. J. 646 1 
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KONABAM GAQNBUBAH v. DHATQABAM THAKOOB Sn. [1880] I. It. B. « 0*1. <97 


[6 Cal. 198]| 

The 28th June, 1880. 

Pbbsent ; 

Mb. Justice Mobbis and Mb. Justice Pbinsbp. 


Konaram Gaonburah.Plaintiff 

versus 

Dhatoaram Thakoor and another.Defendants.'' 


Right ofoccupaiicy m Assam—Act X of 1859, s. 6—Qovemment Ryot. 

A Government ryot can acquire a right of occupancy in respect of lands cultivated by 
him under the rent law in force in Assam. 

This was a suit ftJr the recovery of possession of one biga and one cotta of 
land situate in Assam. 

The plaint alleged, tnter aha, that a portion of the land in dispute had been 
held by the plaintiff’s father in 1860 ; that these lands were measured in 

the year 1863, and found to be in extent three cottas and six bechas ; and that 
a potta of these lands was granted to the plaintiff’s father by the Government 
in that year. In the year 1875, one Malai Deoree relinquished his holding, 
and on the application of the plaintiff, these lands were leased to him by the 
Government, the lands comprising his original holding and those now leased to 
him being incorporated in a single potta, the extent of the lands so included 
being the one biga and one cotta of land, the subject of the present suit. In 
the following year certain lands, including the lands now in dispute, were 
transferred as the debutter lands of the Bhoirobi Temple , and the 6rst defen¬ 
dant, the presiding priest of the temple, leased the plaintiff’s land to the second 
defendant, who chereupon ousted the plaintiff from the possession of these lands. 

The defendants contended, that the lands in dispute had always been 
debutter lands appertaining to the temple ; that the second defendant had been 
in possession of these lands either through himself or his ancestors for a long 
period. * 

The Court of first instance found that the lands in dispute at the time of 
the potta granted in 1875 was kherajee or Government rent-paying lands ; that 
in respect of three cottas and six bechas of such land, it having been held by the 
plaintiff for upwards of twelve years as a Government ryot, a right of occu¬ 
pancy had accrued to him; and that in respect of the remaining portion of sueh 
land, the plaintiff had proved his right to the possession of the same. The 
lower Appellate Court was of opinion that, under Act X of 1859, s. 6 (the law 

* Appeal from Appellate Decree, No. 1378 of 1879, against the decree of Colonel A. K. 
Comber, Deputy Commissioner and Subordinate Judge of Durrang, dated the Slst of April 
1879, reversing the deoree of K.N. Burroon, Esq., Munsif andExtra Assistant Commissioner 
of Tejpore, dated the 13th December 1878. 

*[Beo. 6:—Every ryot who has*cultivated or held land for a period of twelve years has a 

right of occupancy in the land so Cultivated or held by him. 
Eight of ‘c^upanoy of whether it be held under pottah or not, so long as he pays the 
ryots cultivating or holding rent payable on account of the same ; but this rule does not apply 
land for IS years. to khamar, mjjote, or seer land belonging to the proprietor of 

the estate or tenure and let by him on lease for a term or year by 
year, nor (as respects the actual cultivator) to lands sub-let for a term, or year by year by a 
ryot having a right of occupancy. The holding of the father, or otheb person from whom a 
ryot iaherits, shall be deemed to be the holding of the ryot within the meaning of tbiy section. 
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still in force in Assam), no right of occupancy could accrue to a ryot holding 
under the Government, and that the landi^ having been transferred to tne 
Bhoirobi Temple, the plaintiff, being in the position of a mere tenant-at-wm, 
could be legally ousted by the defendants, and thereupon set aside the 
judgment of the Court below. 

The plaintiff appealed to the High Court. 

Baboo Doorga Mohun Dass for the Appellant. 

The^Bespondents were unrepresented. 

[198] The Judgment of the Court (Mobris and Prinsep, JJ.), so far as is 
material to this report, was as follows, and was delivered by 

MoPPis, J. —We are unable tc assent to the proposition laid down by the 
lower Appellate Court in this case, that a Government ryot cannot acquire a 
right of occupancy in lands cultivated by him under the Bent Law in force in 
Assam. The law in force in Assam is, as we understand. Act X of 1859, and 
it is in operation without any reservation ; consequently, under s. 6, a tenant 
contracting with the Government can certainly acquire a right of occupancy. 
The Government is not in the position of a proprietor holding land khamar, 
nijjote, or seer in the entire province. As in the other settled provinces of 
Bengal, it gives out the land in settlement ryotiwar, and neither under the 
settlement, nor under the law, is the ryot prevented from acquiring, after 
twelve years, a nght of occupancy. The case must, therefore, be remanded to 
the lower Court for retrial. It will be necessary, as the lower Appellate Court 
has not expressed any opinion on the finding of the first Court on 
the point, to determine whether, in respect of the two plots of land held by him, 
the plaintiff has a right of occupancy. 

The case is, therefore, remanded, in order that the Court below may come 
to a finding on this question of the right of occupancy. Costs will abide the 
event. 

Case remanded. 


NOTES. 

[OeCUPANGT RIGHTS IN ASSAM— 

See, however, 9 Cal. .330= 11 C. L. R. 554 where a different ruling was given J 
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[6 Gal. 1S8] 

The 19th July, 1880. 

Present: 

Sir Richard Garth, Kt., Chief Justice, and Mb. Justice Mitter. 

Chottoo Misser.One of the Defendants 

verms 

Jemah Misser and others.Plaintiffs.' 

Htndu Law—Suit to set aside Alienations by Hindu Widow—Suit to leatrain Hindu Widow 
from committing Waste—Contingent Reversionary interest. 

Persons having a cgnjbingent reversionary interest in lands, expectant on the death of a 
Hindu widow, though they cannot sue for a declaration of title to tho lands as against third 
persons, may sue as presumptive heirs to sot aside [1991 alienations of tho property made by 
the widow, upon the ground of there being no legal necessity for such alienations, or to 
restrain her from committing waste. 

Unless such suits could be brought, it might be impossible, if tho widow lived to a great 
age, to bring evidence after her death to prove that there was no legal necessity for the 
alienations. Nor would it be possible to prevent the widow from committing irremediable 
mischief to the estate. 

This was a suit for declaration of the plaintiffs’ right as reversionary heirs 
over certain land inherited by the defendant No. 1, a Hindu widow, as heir of 
her deceased husband Pertab Misser , to set aside an alienation made by her of 
a portion of the land to the defendant No. 2, as having been made without any 
legal necessity ; and to restrain her from committing waste of the properties in 
her possession. 

The defendant contended, that the alienation in question was made for 
legal and necessary purposes. The lower Court, without going into the question of 
necessity, dismissed the suit, on the ground that the plaintiffs, though i^^re- 
sumptively the heirs of Pertab Misser, had no right to set aside the moirtgage 
during the widow’s lifetime, because their interest in the property was only 
contingent upon their surviving her. The lower Appellate Court reversed this 
decision, holding that the plaintiffs could not obtain a declaration of their 
reversionary rights, as their interest wg.s contingent; that there was no legal 
necessity for the mortgage; but that the plaintiffs were entitled to a decree 
declaring the mortgage invalid against them after the widow’s death, in case 
they should survive her. From this decision the second defendant appealed 
to the High Court. 

Baboo Hari Mohun Chttekerbuity for the Appellant. 

Mr. M. L. Sandel and Mr. G. Gregory for tho Respondents. 

The JndBlRGiit of the Court (Garth, C.J., and MiTTER, J.) was delivered 
by • 

Qarih, C.J. (who, after shortly stating the facts, continued):—In this 
Court, it has been argued by the appellant, that, according to the rule laid down 

* Appeal from Appellate Decree, No. 358 of 1879, against the decree of Baboo Kaliprosano 
Mookerjee, Additional Subordinate Judge of Satan, dated the 9th December 1878, reversing 
the decree of Baboo birj Mohun Pershad, Munsif of Parsa, dated the 13th of l^rch 1877. 
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by the Privy Council in the [200] Shivagunga case {KcUhama Natchiar v. 
Dorasinga Teoer, L. B., 2 I. A., 169), the plaintiffs were not entitled to the 
decree which the lower Court has given them ; that their interest being only 
contingent, the Court could make no declaration of title in their favour; and 
that the decree which they have obtained is not one which can give them any 
•onsequential relief in this or any other suit. 

It appears to me, however, that this is one of that class of oases which 
are referred to in the Shivagunga case (L.B., 2 1. A., 169) as being exceptions to 
the general rule, which is there laid down. In page 191 of the judgment, their 
Lordships allude to suits brought against Hindu widows by presumptive 
reversioners to restrain waste and the like, as being “ suits of a very special 
class, which have been entertained by the Courts ex necessitate ret." They 
expressly say, that, in such oases, the reversioner cannot get a declaration of 
his own title as against third persons ; but he is permitted to sue as the pre¬ 
sumptive heir, because, unless he were allowed to bring such a suit, there would 
be no means of preventing the widow from doing perhaps irremediable mischief 
to the estate. And suits like the present, it seems to me, come clearly within 
the principle of that exception. 

It was held by the Privy Council in the case of Thakooratn Sahtba v. 
Mohun Lall (11 Moore’s 1. A., 886; S. C., 7 W. R., P. C., 25), that suits of 
this kind would lie “ upon the ground of the necessity that the contingent 
reversioner may be under, of protecting his contingent interest.” 

Unless such a suit could bo brought, it might be impossible, if the widow 
lived to a great age, to bring evidence after her death to prove that there was 
no legal necessity for alienations which she may have made when a young 
woman ; and it is for this reason,—namely, the probability of failure of evidence 
through lapse of time,—that the right to bring these suits has been constantly 
upheld by this Court; see Gohindmani Dast v. Shamlal Bysak ( B. L. B., 
Sup. Vol., 48 ; S.C., W. R., Sp. No., 165) Lalla Ghuttur Naratn v. Wooma Koon- 
waree (8 W. E., 273), Behary Lall Mohurtoar v. Modho Lall Shir Gyatoal (13 
B. L. R., 222 ; S.C., 21 W. R., 430), Kami-t20i]kha Prasad Boy v. S. M. Jaga- 
datnba Dasi (5 B. L. R., 508). I think, therefore, that the lower Appellate 
Court was quite right, and that this appeal should be dismissed with cosk. 

Appeal dismissed. 

NOTES. 

[1. HINDU WIDOW’S ALIENATION—REVERSIONER’S SUIT- 

This 18 settled law that a presumptive roversionor can bring a declaratory suit in respect 
of the alienations by the widow .— 

S«e also 6 Cal. 7R4 ; (1904) 32 Gal. 62 at 66 ; (1906) 29 Mad. 390 at 402.] 
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[6 OaI. 201] 

Present ; 

The 28rd June, 1880. 

Mr. Justice White and Mr. Justice Field. 


Hurro Pershad Roy Chowdhry.Judgment-debtor 

versus 

Bhupendro Narain Dutt and others.Decree-holders.'^ 


High Court, AypUate Side—Jurisdiction to execute decrees—Civil Procedure Code 
(Act X of 1377), s. 64i9—Limitation Act (IX of 1877), sched. it, art. 167. 

Although the High Court in its Appellate Side does not, as a general rule, execute its 
own decrees or orders, yet this circumstance in no way affects the vitality of its jurisdiction 
in this respect, and it caanct therefore be included among Courts which have ceased to have 
jurisdiction to execute decrees as specified under s. 649t of the Code of Civil Procedure. 

The period of limitation within which application must be made for execution of an order 
for costs passed by the High Court when rejecting a petition for leave to appeal to the Privy 
Council, is that specified in sched. li, art. 167t of Act IX of 1871 (Cf. scbod. ii, art. 179, Act 
XV of 1877). 

Baboo Bhobany Chum Dutt for the Appellant. 

Baboo Gooroo Dass Banerjee for the Respondents. 

The facts of this case sufficiently appear in the Judgment of the Court (WHITE 
and Field, JJ.), which was delivered by 

White, J. —This is an appeal against an order of the Subordinate Judge 
of the 24-Pargannas, dated the 13th of October 1879. 

It appears that the High Courts, on the 4th of August 1876, upon the 
application of Hurro Pershad Roy Chowdhry for leave to lodge an appeal in 
the Privy Council, dismissed the application, and directed him to pay to the 


* Appeal from Order, No. 16 of 1880, against the order of Baboo Krishna Mohun 
Mookerjee, Second Subordinate Judge of the 24-Pargannas, dated the 18th October 1879. 


Rules applicable to all 
civil process for arrest, sale 
or payment. 

J [Art. 167, Sch. H— 


t [Sec. 649 :—The rules contained in Chap. XIX shall apply 
to the execution of any judicial process for the arrest of a persm 
or the sale of property or payment of money which m^ be 
desired or order^ by a Civil Court in any civil proceeding.] 


Description of application 



Time when period begins to run. 


For the execution of a 
decree or order of any Civil 
Court not provided for by 
No. 169. 


Three years. 


The date of the decree or order, 
or (where there has been an apppal) 
the date of the final decree or order 
of the Appellate Court, 
or (where there has been a review 
of jud^ent) the date of the decision 
passed on the review, 
or (where (die application next 
hereinafter mentioned has been 
made) the Qate of applying to the 
Court to enforce, or to keepin force, 
the decree or order, 
or (where tiie notice nexkherein- 
, after made has been issued) the date 
of issuing a notice under the Code of Civil Procedure, section two-hundred and sixteen, or 
where the application is to enforce payment of an instalment which the decree directs to be 
paid, at a specified date, the date so specified.] 
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respondents before [202j us Bs. 50 as costs. But tbe order was silent as to the 
Court which should compel the payment of the costs, in case Hurro Perahad 
would not pay them. 

The respondents, when the costs were not paid, applied for the execution of 
the order to the Court of the Subordinate Judge of the 24-PargannaB. Tbe 
suit had been originally instituted in that Court, but had been called up by the 
District Judge for trial in his own Court; and this was therefore the Court 
which passed the decree. 

Two objections were taken before the Subordinate Judge, which have 
been renewed before us on this appeal. The first is, that the execution of the 
order was barred. 

We are of opinion that the lower Court lias dealt properly with the 
objection. The period of limitation applicable to the execution of the order is 
three years from its date. It clearly falls under art. 167 of the Limitation Act, 
which prescribes the period for the execution of “ an order of any Civil Court not 
provided for by art. 169. Article 169 relates to the execution of orders on the 
Original Side of the High Comi;, and is therefore out of the question. 

The second objection is, that the Subordinate Judge had no jurisdiction to 
execute the order. 

The Subordinate Judge considers that he has jurisdiction under s. 649 of 
the Code, which provides, amongst other things, that “where the Court which 
passed the decree has ceased to exist or to have jurisdiction to execute it,” the 
decree may be executed by “ a Court which would have jurisdiction to try the 
suit in which the decree was passed.” The Subordinate Judge considers that 
the section applies to orders as well as decrees, and treats the High Court as a 
Court which had either ceased to exist or to have jurisdiction to execute the 
order. 


• [Art. 169— 


l)e»cr>ptioa of suit. 

Period of limitation. | 

Time when period begins to run. 

To enforce a judgment, or 
decree or order of any Court 
egtablisbed by Royal Charter 
in tbe exercise of its ordi¬ 
nary original civil jurisdic¬ 
tion. 

Twelve years ... 1 

• 

• 

j 

When a present right to enforce 
a judgment, decree or order accrued 
to some person capable of releasing 
the right:— 

J^rovided that, when the judg¬ 
ment, decree or order has been 
revived, or some part of the princi¬ 
pal money secured thereby, or some 
interest on such money has been 
paid, or some acknowledgment of 
the right thereto has been given in 
writing signed by the person liable 
to pay such principal or interest or 
his agent, to the person entitled 
thereto or his agent, the twelve 
years shall be computed from the 
date of such revivor, payment or 
acknowledgment, or the latest of 
siu^ teyivors, payments or ac- 
knowled^ents, as the case may be.] 
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Whether the section applies to an order like the one before us, it is not 
necessary to decide now, for it is clear that the High Court does not fall within 
the description of a Court which has either ceased to exist, or ceased to have 
jurisdiction to execute its own order. It is true that the High Court, on its 
Appellate Side, does not, as a general rule, execute its own decrees or orders, but 
directs them to be executed by one or other of the ^tofussil [203] Courts 
subordinate to its jurisdiction. But this circumstance does not affect the 
vitality of its jurisdiction any more than it affects the fact of its actual existence. 

The decision, therefore," of the Subordinate Judge, which proceeds on the 
applicability of s. 649 to the case before him, is, in our opinion, erroneous. 

That being so, and there being no other section in the Code under which 
the order of the Subordinate Judge can be upheld, we must allow this appeal 
and set aside the order with costs. 

' Appeal allowed. 

NOTES. 

[LEAVE TO APPEAL TO PBIVY COUNCIL—LIMITATION— 

The Article that corresponds to Art. 167 of the Limitation Act of 1871 is 182 ot the Act 
of 1908 ; (equivalent to Art. 179 of the Act of 1877). 

In (1900) 24 Mad. 1 P. G. at 12, it is pointed but that leave to ap^ioal to the Privy 
Council is not equivalent to an appeal. 

II. EXECUTION OF OBDERS— 

The C. P. C. of 1908 by sec. 36 enacts that the provisions of this Code relating to 
the execution of decrees shall, so far as they arc applicable, be deemed to apply to the execu¬ 
tion of orders. 

III. COURT WHICH CEASED TO EXIST— 

(1880) 6 Cal , 513 and the Notes thereto.] 

[6 Cal. m.l 

Tlie 28th June, 1880. 

Present. 

Mk. Justice White and Mr. Justice Field. 


Hurrosoondary Dassee and another.Judgment-debtors 

versus. 

Jugobundhoo Dutt and others.Decree-holders. 


Jpplicntwn fnr execution of deciee —Res judicata 
An order refusing an application to execute a decree is not an adjudication within the rule 
of resjudxcata. 

Delhi and London Bank\. Orchard (I. L. B., 3 Cal., 47, S.C., L. R., 4 T. A., 127) 
followed. 

Baboo Akhil Chunder Sem ttnd Baboo Kashee Kant Setn for the Appellants 
Baboo Bungsht Dhur Sein for the Bespondents.. • 

The facts of this case sufficiently appear in the Judgment of the Court (White 
and Field, JJ.), which was delivered by , 

• Appeal from Appellate Order, No. 68 of 1880, against the order of R. P. Rampini, Esq., 
Oiiic iating Judge of Dacca, dated the 27th November 1879, affirming the order of Baboo 
Jodoo Nauth Dass, Munsif of Moonsheegunge, dated the 23rd May 1679. 
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White, 3 . —This was an appeal against an order of the District Judge of 
Dacca, dismissing an appeal which the appellants before us had preferred against 
an order passed by the Munsif of Moonsheegunge on the 23rd of May 1879. 

On the 8th of July 1878, the appellants had procured the reversal of an 
order by which the Munsif had directed execution to issue for the possession of 
certain land under a decree [SM] obtained by the respondents. The reversal 
was procured on the ground that execution was barred. In as much as, before 
the reversal was obtained, the respondents had been put in possession of the 
land by the first Court, it became necessary for the appellants to apply, and 
they accordingly applied on the 23rd of May 1879, to be restored to possession. 
In consequence, however, of certain prior proceedings that had taken place 
(to which I shall presently refer), the Munsif simply made an order that a 
notice should be served on the opposite party—that is, the respondents— 
directing them to give up possession, which order the District Judge has 
confirmed on appeal. 

The prior proceedings alluded to are these; very shortly after the appel¬ 
lants obtained the reversal of the order for the execution, they, on the 6th 
November 1878, made a similar application to the one that was made in May 
1879—namely, to be restored to possession of the land. The Munsif on that 
occasion, instead of making the order, merely directed, as he did on the 23rd 
May 1879, that a notice should be given calling upon the respondents to give up 
possession. His reason for making the order in that limited form was, that 
he could find no section in the Civil Code which directed that, when a decree 
which had been executed is reversed, restitution should be made, or which 
provided any machinery for effecting the restitution. The reason is altogether 
insufficient. There was no occasion to resort to any section of the Code in order 
that a first Court may give effect to the order of an Appellate Court reversing 
its own order. It has full authoi^ty, and is moreover bound, to execute the 
order of the Appellate Court; and if, before the reversal, anything has been 
done under its own order, it has full authority, and is moreover bound, to undo 
what has been so done, and to put the parties back into precisely the same 
position as they stood in before its own order was made. No appeal was prefer¬ 
red by the appellants against the Munsif’s order of the 6th of November 1878 ; 
but after waiting some time and not getting possession, they again applied 
to the Munsif to be put into possession. The Munsif refused that applica¬ 
tion (the ground on which he did so is not stated) ; but on that occasion 

the appellants did appeal to Mr. Dickens, the then Judge of Dacca. 

• 

C205] Mr. Dickens dismissed the appeal, on the ground that it was out 
of time, but at thr same time made some observations which the present Judge 
of Dacca thinks that the appellants misunderstood, and which were, that the 
proper course for the appellants to adopt was to apply to have effect given to 
the order of the 6th November 1878. 

The present Judge of Dacca is of opinion that the suggestion made in 
Mr. Dickens’s order when he dismissed the appeal, was a suggestion that the 
proper way of carryipg out the order of the 6th November was to direct the 
issue and service of the notice mentioned in the order. He has accordingly, 
in that view of the case, dismissed the appeal, which was preferred to him 
against* the order of the 23rd of May 1879; and he further states that, in 
consequence of the order of the 6th November 1878 not having been appealed 
against by the appellants, it must be accepted as final and binding in the matter, 
and that whether it Is right or wrong, it is now m judicata. 
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It is not necessary to consider what Mr. Dickens meant when he made the 
suggestion referred to, because whatever might have been his intention, tiie 
appellants, in May 1879, made a fresh application to be put in posses¬ 
sion of the property, which, in our opinion, ought to have been granted, 
unless the order of the 6th of November is properly held to have the effect of 
a res judieata. It is not clear that the several application ought to be treated 
as distinct applications to be restored to possession, rather than as one 
continued application ; but, taking them as distinct applications, they were in 
substance applications for the execution of the Appellate Court’s decree. It 
has been held by the Privy Council in Delhi mid London Bank v. Orchard 
(I. L. R., 3 Cal., 47; S.C., L. R., 4 I. A., 127), that the refusal of an application 
to execute a decree is not a bar to a second application being made for the 
execution of the same decree. The precise ground upon which their Lordships' 
decision proceeded is not stated. Possibly, it may have been that the refusal 
of the application was not to be considered as an adjudication on the point. 
But whatever their reasons may be, the case that I have cited is a clear 
authority, that the application which the appellants made on the 23rd May 1879 
is C206J not barred by the refusal either of their application on the 6th of 
November 1878, or of their intermediate applications between that date and 
the 23rd of May. 

We have been referred to a case (appeal from Appellate Order, No. 169 of 
1878), in which my brother Mitteb and myself held, that a question decided in 
the course of prior execution proceedmgsVas deemed res judicata, and could 
not be raised again in subsequent proceedings. But that was a very different 
case from the present. There the question was as to the construction of a 
decree; it was raised by the judgment-debtor a second time after it had on a 
previous application for execution been decided in favour of the judgment- 
creditor, and after the judgment-debtor bad preferred an appeal against the 
decision, but had not thought fit to prosecu^ it. 


The orders of both the lower Courts must be set aside, and we make the 
following order, that the appellants be restored to the possession of the 
property of which the respondents were put in possession uhder the order for 
execution, which has been reversed. • 

Appeal allowed. 


NOTES. 

[‘RES JUDICATA*—APPLICATIONS IN EXECUTION— 

The head-uote in this case does not quite convey the purport of the decision. There was 
40 erroneous idea as to the scope of Delhi and Dmtdon Bank v. Orchard 3 Cal. 47. 


The notes to that case in the Law Reports Repnnts deals fully with the point. The head- 
note hero is evidently based on this sentence at p. 6 Cal. 205, “ Pcwibly, it may have been that 

the refusal of the application was not to be considered as an adjudication on the point”- 

inspite of the doubts conveyed in the words we have under-lined. 


The actual decision here may be supported on the ground that the order of 6th November 
1B78 directing merely the issue of notice (p. 204) did not decide the point, and thus could 
not bo rea-judicata. * ^ 

The rule how understood to have been laid down in the said case is explained in the notes 
thereto, where the later cases such as 9 Cal. 65, 15 All. 84; 14 C. W. N. 114, etc. are noted. 
See also the notes to 8 Gal. 61 in the Law Beports Reprints. 

RESTITUTION ON REYER8AL OF DECREE- 

The C. P. C. 1908 has an express provision for this :— See Sec. 144. J 
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(6 Cal. 206j 

The noth May, 1880. 

Prksbnt: 

Mk. Justice Jackson and Mb. Justice Tottenham. 

Koylasli Cliunder Koosari and another.Two of the Defendants 

versus 

Earn Lall Nag.Plaintiff.* 

Apical fiam Appellate Deciees—Appellant dissnttsfed nnth findings in judgment—dvil 
Pioiedure Cod^e (Act X of 1877), ss, 640 and 684. 

An appellant, who has obtained a decree setting aside the decision of the Court of first 
nistauco. is not entitled to a further appeal to the High Court, on the ground that he is 
dissatisfi^ with some of the findings recorded in the judgment of the lower Appellate Court, 
an appeal from an appellate decree under s.,584 being strictly restricted to matters contained 

in the decree alone 

In this suit the material (acts are as follows:—One Prosonno Chunder 
Chowdhry, together with other co-sharoi-s in an estate, [207] created a sub¬ 
taluk in favour of Bishto Dutt aud Kanial Dutt, who, in turn, created further 
sub-tenancies in favour of certain parties represented by the intervenors in the 
present suit. Prosonno Chunder Chowdliry brought on his own behalf a suit 
against the sub-talukdars Bishto Dutt and Kamal Dutt for rent, and having 
obtained a decree, sold the right, title, and interest of the judgment-debtors in 
the sub-taluk The plaintiff, the jiurchaser at that sale, instituted the present 
suit for the recovery of rent from the ryot-defendants holding lands within the 
said sub-taluk, contending tliat such rent was directly payable to the plaintiff, 
ho being a purchaser who obtained his land free of incumbrances. The holders 
of the various under-tenancies in the taluk intervened in this suit, on the 
ground that the plaintiff’s purchase did not pass the land free of incumbrances, 
and that such intervenors were entitled to receive the rent from the ryot- 
defendant. They also raised the further question, whether the plaintiff, as a 
fractional shareholder, was entitled to bring a separate suit for his share of the 
rent. 

• The Court of first instance was of opinion that the intervenor-defendants 
were estopped from raising these contentions by a decree in a previous 
suit brought by the plaintiff for the recovery of rent from a ryot occupying 
lands in the same taluk, and in which suit some of the present intervenor- 
defendants had similarly intervened, and thereupon gave the plaintiff' a decree. 

The lower Appellate Court coincided on opinion with the Court of first 
instance, that thu previous decree was aie.s jii^ficutain respect of the contention 
that the purchase ol the plaintiff w'as one free from incumbrance; but that 
such previous decree did not touch the second contention raised by the defen¬ 
dants. On this point the Court found that the plaintiff, as a fractional 
shareholder, was not entitled to bring a separate suit for the recovery of his 
share of the rent, and reversed the judgment of the Court below. The decree 
embodying this decision of the lower Apjiellate Court simply stated that the 
order of the lower Coujt had been set aside, and the appeal affirmed with costs. • 
The intervenor-defendants, being dissatisfied with the reason upon which 
the lower Appellate Court had reversed the deci-C20838ion of the Court below, 
appealed to the High Court, on the ground that the lower Appellate Court had 

• Apwal from Appellate Decrees, Nos. 1776 and 1777 of 1879, against the decree of A. C. 
Brett Judge of Jessore, dated the 25th June 1879. reversing the decree of Baboo 

Moninothonath Chatterjeo, First Monsif of Bageerhat, dated the 16th December 1878. 
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BAM LALL ]IaO [ISSO] 

♦ 

erred in finrling that the plea of res judicata raised by the plaintiff was, for the 
reasons stated, a valid objection to the suit. 

Baboo Mohiny Mohun Boy and Baboo Bash Behari Ghose' for the 
Appellants. 

Baboo Sreenath Dass and Baboo Troylokonath Mitter for the Eespondent. 

The Judgment of the Court (Jackson and Tottenham, JJ.) was 
deivered by 

Jaokson, J. —In this case, after the questions raised in ap];)eal had been 
fully argued by Baboo Mohiny Mohun Eoy, it was brought to our notice by 
Baboo Sreenath Dass, on the part of the respondent, that in this case the 
defendants before us are not entitled to appeal, inasmuch as, under s. 584, 
as under s. 640,'*' of the Code of Civil Procedure, an appeal lies only as 
against the decrees of the Subordinate Courts. The words in s. 540 are, 
“ from the decrees-^or from any part of the decrees,” and the last men¬ 
tioned expression is not to be found in s. 584. The contention of the 
respondent’s vakil is, that the defendants in these cases, who have obtained 
the benefit of the decree of the Court below, by which the suits are dismissed, 
are not entitled to come up here in appeal by reason of a particular expression 
or finding contained in the judgment, against which the Code does not allow 
an appeal. It appears to us that, in regard to s. 584, that undoubtedly is so. 
It no doubt frequently happens that, in cases before the Court of first instance, the 
defendant is enabled to set up various pleas, and by succeeding on one or other 
of those pleas he may defeat the plaintiff: as for instance in a suit for rent at 
an enhanced rate, the plaintiff may, after contest, succeed in showing that the 
defendant’s tenure is liable to enhancement, hut he may fail to prove either 
that he served suflBcient notice, or that the particular rent was claimable, or for 
some other cause the suit may ultimately fail. In such a case it appears to 
me that the plaintiff ought to take care that the decree sets out a declaration 
of the Court as to [209] that part of the case on which he succeeds, because, when 
that is done, the defendant has an opportunity, under s. 540, to appeal against that 
part of the decree which is prejudicial to his interest. Where that has not been 
done, where the decree of the Court is simply one dismissing the suit, there I 
apprehend the defendant is not entitled to appeal, but of course the question \^1 
afterwards arise whether the plaintiff", where the decree is in such terms, is entitled 
to the benefit of any expression favourable to him which may occur in the judg¬ 
ment upon which the decree is founded. This of course will be a question which 
may hereafter be of great importance with reference to the terms of s. 13 f expl. 
ii (see Ntatnut Khan v. Phadu Buldta, post, p. 319). We express no opinion 
on that point at present. We dismiss this appeal, but, under the circum¬ 
stances, without costs. 

Appeal dismissed. 

• [Sec, 640 :—Unless when otherwise expressly provided m this Code or by any other law 

for the time being in force, an appeal shall lie from the decrees, 
Appeal to he from ail or from any part of the decrees, of the Courts exercising original 
original decrees, except jurisdiction to the Courts authorized to hear appeals from the 
when expressly prohibited, decisions of those Courts ] 

t[Soc. 13:—^No Court shall try any suit or issue, in which the matter directly and substan¬ 
tially in issue has been heard and hi&lly decided by a Court of 
'Res judicata.* competent jurisdiction, m a former suit between the same 

parties, or between parties under whom they or any of 
claim litigating under the same title, • 

* • • • 

Explanation II :—^Any matter which might and ought to have beeu mai^A ground of 
defence or attack in such former suit shall be deemed to have been a matter directly 
substantially in issue in such suit.] 

* "V 
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trCKSBAKAN# CH0N?PHBY *e. v. 

HOTBB. 

(AFPEIL PROM FIMOIMO IH JODOMEMT MOT FORMIMO PART OF THE OSCREE— 

SM%ow6ver (1884) 11 Gal. 801 b:12 I. A. 23. 

The rule laid down in thie case is generally followed:—(1880) 6 Cal. 319 ; (1885) 7 All. 
eiO; (1898) 18 Mad. 73; (1898) 18 Bom. 597 ,* (1897) 24 CJal. 900; (1904) P. R. 66. 

As to whether such a finding will have the effect ol res-judicafn or not, see (1897) 24 
Cal. 900; (1891) 18 Cal. 647 ; (1895) 17 All. 174.J 

[ecal. 209] 

The 29th April, 1880. 

Present; 

Mr. Justice Jackson and Mr. Justice Tottenham. 


Uggrakant Chowdhry and others.Plaintiffs 

versus 

Hurro Ohunder Shickdar and others.Defendants." 


Evidence—Documentsupivarda of thvrty years old—(Proof of—Evidence Act I of 187ii), s. 90. 

A Court is not bound to ivccept as genuine the signature on the document upwards of 
thirty years old, even though it bo produced from proper custody. Before accepting such 
document as proof of title, the Court must satisfy itself that the person who purports to have 
affixed his signature to the document was a person who at the time was entitled to grant such 
a document. 

This was a suit for the recovery of possession of certain lands and for setting 
aside an alleged miras ijara potta set up by the defendants. The defen¬ 
dants did not question the plaintiffs’ taluqdari right; they, however, contended 
that they had for some considerable time been holding the lands in dispute as 
part and parcel of lands granted them by the plaintiffs under a miras potta, 
dated the 26th October 1774. 

. [210] Both the lower Courts gave decrees dismissing the suit. 

On the appeal to the High Court the case was remanded to the lower 
Court, the learned Judges (Jackson and McDONELL, JJ.) being of opinion 
that, under the circumstances of the case, it lay upon the defendants in the 
first instance to prove the miras tenure set up by them, or a possession of the 
disputed lands adverse to that of the plaintiffs for upwards of twelve years. 

On remand the defendants produced certain documentary evidence in 
support of their case, viz., the miras potta and certain receipts for rent alleged 
to have been received from the plaintiffs’ ancestors by the defendants’ ancestors 
as mirasdars, and the Court was of opinion that these documents, being 
professedly more than thirty years old. and therefore not requiring any attesta¬ 
tion, were receivable in evidence, and on such documentary evidence found 
that the defendants had established their claim. 

The plaintiffs appealed to the High Court. 

Baboo Doorga Mohun Das for the Appellant. 

Baboo Srinath Das and Baboo Gyanendro Nath Das for the Bespondents. 

• Appeal from Appellate Decree, No. 2486 of 1879, against the decree of J. B. Hallett, 
Eaq., Ju^e of Furreedpore, dated the 29th July ^879 affirming the decree of Baboo Mohima 
.Qhoee, Munsif of Modaripore, dated the 20th November 1876. 
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«' 

The ^ud^ent of fee Court (Jackson and Totitbnham, JJ^^ was 
delivered by ' 

It ' . # 

JaokBon, J.—We find ourselves obliged very reluctantly to order a second 
remand in this case. The order with which the case was sent back to the lower 
Appellate Court in January ,1879 was sufficiently precise. The Judge, on the 
case going back, appears to have done that which was perhaps not absolutely 
open to him, viz., to admit fresh evidence, and the plaintiffs contend that, owing 
to the manner in which that was done, they were put at a certain disadvantage. 
However that may be, the Judge, we find, refused credit to the witnesses whom 
the defendants called to prove that the plaintiffs had knowledge of their claim 
to the miras tenure, and he relies altogether upon certain documents which the 
defendants -have put in. He says:—“ It remains to be seen what the 
documentary evidence shpws. The potta certainly does not show by itself that the 
[ 211 ] plaintiffs knew-for more than twelve >ears of the title set up by defend¬ 
ants. There is nothing to show that it came to their notice before 1866, 
which is only ten.years before the institution of the present suit in the Munsif’s 
Court. As to its genuineness, I see no reason to doubt that.” Now a potta 
which is an instrument purporting to confer on the defendants an absolute 
right to hold land forever at a fixed rate is a very important instrument, and 
a Judge does not discharge himself of his duty in regard to that when he simply 
looks at it and says he sees no reason to doubt the instrument. This is a matter 
of Which the proof lay wholly upon the defendants, and they had to satisfy 
the Court that this was a genuine valid instrument. The provisions of the 
Evidence Act which relates to documents of thirty years of age is one which 
requires great care in its application, especially in this country. Tt would be 
very serious indeed for persons owning land if the mere production of an instru¬ 
ment purporting to be thirty years old absolutely entitles the person producing 
it to a decision that it is a genuine valid instrument. All that s. 90 says is:— 
“Where any document purporting or proved to be thirty years old is produced 
from any custody which the Court in the particular case considers proper, the 
Court may presume that the signature and every other part of such document 
which purports to be in the handwriting of any particular jierson is in that 
person’s handwriting” ; that is to say, if in this case the Coui't was satisfied 
as to the production of this instrument from what it considered to be proper 
custody, it would not be bound, to presume that the signature attached to it 
was in the handwriting of the person whose liandwTiting it purported to 
be ; and still, much would be left before the defendants would he entitled to the 
benefit of that instrument as establishing their title. They would have to sliow 
that the persons whose handwriting the signature was, was a person entitled to 
grant such a document. And in like manner, as to the dakhillas the Judge 
says ; “ I see no reason to doubt the genuineness of these upwards of thirty 
years old, of which no attestation is required.” Here again, the utmost that the 
Court would be entitled to presume, and that it could only do with considerable 
caution, is, that [ 212 ] they were signed by the person whose signature they 
purport^ to bear. It would still remain to be showm that the person signing was 
authorized to sign, and that his signature bound the plaintiffs. In those circum¬ 
stances the Judge says:—“ The plaintiffs producing no evidence at all, I consider 
that the potta. is genuine, and that the receipts admitted are genuine, and I con¬ 
sider that between them they prove both the validity of the claim set up by 
defendants, and the plaintiffs’ knowledge of it for more than twelve years prior 
to suit.” This, as I have already said, was a casein which the burden of proof 
as regards this issue lay upon the defendants. They were bound to prove tbe 
case. The lower Appellate Court had not sufficient materials before it for 
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to the eoQfilasioti either that the potto was genuine, or that the reeeipto, 

•' oinding on the plaintiffs. It is said no dotiibl,<th|il this 

, had been already put in evidence in a previous suit between the partietl 

to the year 1866, and the respondents rely upon the result of that etot a# 
bang a deoision to their favour that they had a valid miras tenure. It i^ppeato 
dwision is far from going that length. The potto put to by the 
wfendants was to answer to a suit by the plaintiffs claiming enhanced rent, and|'<^ 
the rwwt of the suit was that the plaintiffs failed to obtain the enhaneed rant; 

the respondents’ pleader read to us such parts of the deoision as he 
toought fit, we find nothing in it like a decision, still less a conclusive deoision, 
between the parties that the plaintiffs had a valid miras Under these oirouai' 
stances, we think the case must go back. Of course it may be that the defend* 
ants may fail to make out a valid mtras tenure, and yet the plaintiffs may not 
be entitled to a decree, because the defendants may he holding this land under 

li«ible to be ousted, possibly at all, at any rate 
V ®notice. These points w II have to be considered by the Court 

of “iras. No appitcibion being made before * 
evidence, the case must be disposed of on the 
evidence as it stands. The costs of this appeal will abide the result 

Case renuraded. 

IfOTfifi 

riNCIENlfOOCUlfENl'S— 

aliiic u“hen ptwor Sltorrcy'^fhoLd ^ 

^ BeP-t' W.UI. .« C.T?S ' 

a,“r“r’ 

mnpl, too.™, ,l ‘ 

tenure which it discloses ” . (1896) ao Bom. 2, at 5 « ‘’‘'o to Uj out money upon the 

^ (1902) 27 Bom 462 as Utpropei cwttody. 

4 xiic tliiit fill dhiicicnt dociuriAnf id 1.1 

finding that it is qenuine and valid 16 C. L. J 220'p c not amount to a 



GANEBH LAIi T EWAEI v. BHAMKABAIIT &o. (1880] I, L. I, • €•!> *<* 

Cai»] PBm couNoiL* 

7^^ aw4 mh April, 1880, 

PbesBKT ; 

Sir W. Ooi-viLB, Sir B. Peacock, Sir M. % SMitH, 4N» 

Sib B. P, Collier. 


Ganesh Lai Tewari.Bepresentative of the Deoree^holders 

versus 

Shamnarain and others.Bepresentatives of the Judgment'debtors 


[On Appeal from the High Court of Judicature at Fort William in Bengal.] 

Civil Procedure Code (Act VIH of 1859), s. 259—Certificate of sale—Meme profits. 

The possession, with mesne profits, of land comprised in a zuri-peshgi-Jease of the year 
1851, was decreed to the zur-i-peshgidars in 1860; and litigation as to their rights under the 
lease was carried on till 1874, when, after their deaths, it ended in favour of their rospresen- 
tatives. In 1869, one of the parties to that litigation obtained a decree for mone> against the 
zur-i-peshgidars; and in 1874, in execution of this decree, all the right, title, and interest of 
the representatives of the latter, in the lease of 1851, was sold to a third party. ^ 

"Held (reversing the decision of the High Court), that the right to the mesne profits 
awarded by the decree of 1860 did not pass by the sale, but remained in the representatives. 

Appeal from a decree of the High Court of Bengal, 24th August 1876, 
affirming a decree of the Subordinate Judge of the Sarun District, 1st March 
1876. 

In December 1851, Perhlad Sen, Raja of Bamnagar, to secure Bs. 49,453, 
executed a zur-i>peshgi lease of certain mouzas, including Kukurha, to Maddau 
Mohan Tewari and Kalipershad Tewari, whom the present appellant represented. 
The decisions against which this appeal was presented disposed of the petition 
of the present appellant, dated 18th June 1875, to execute so far as related to 
wasilat, or mesne profits, a decree obtained by the lessees abovenamed on th« 
2nd of June 1860 upon the zur-i-peshgi lease “for possession of Mouza Kukurha, 
together with mesne profits, principal with interest, from the Fasii year 1262 
(1855) to the date of delivery of possession." On objections filed by the present 
respondents, the question was raised, whether mesne profits were still 
claimable by the appellant, a sale having taken place in 1874, in execu> 
C214]tion of a decree of 1869, against the zur-i-peshgidars, the lessees 
abovenamed, comprising whatever right, title, and interest the then judgment- 
debtors had in the zur-i-peshgi lease. 

The Subordinate Judge of the Sai-un District, on the Ist March 1876, 
allowed the objection, because, as he stated, “ their right of zur-i-peshgidars 
had passed from the decree-holders." This judgment was confirmed on appeal 
to the High Court on the 24th August 1876. 

The representative of the zur-i-peshgidars appealed t« the Privy Council. 

Mr. B. V. Doyne for the Appellant. 

Mr. 0. W. Arathoon for the Respondents. 

For the appellant it was argued that his right to recover mesne profits up 
to the date of the sale was distinct from a right to reeovw possession of t^e 
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mouza, which also was the subject of the decree of I860. The 
sale^owed that this distinction existed. The right to recover mesne p 
withheld by those against whom the decree of 1860 was made, did not pass 
a purchaser under words transferring only the right under the zur-i-peshgi 
lease. 

For the respondents it was maintained that there having been an execu¬ 
tion-sale of all the right, title, and interest of the appellant in 1874, no interest 
was left for him to take in execution of the decree 1860. 

At the conclusion of the arguments their Lordships’ Judgment was 
delivered by 

Sir M. E. Smith. —^This was an application by Ganesh Lai Tewari, the 
appellant, as the representative of Maddan Mohan Tewari and Kalipershad 
Tewari, who had obtained a decree against the respondents, to execute 
that decree so far as relates to the recovery of the mesne profits of a 
mouza called Kukurha awarded by it. The judgment is dated the 2nd 
of, June 1860, and was the result of an action which had been brought 
by the Tewaris against the predecessors of the respondents. The facts are' 
shortly these: Perhlad Sen, who was the Kaja of Bampagar. executed, on the 
23rd December 1851, a zur-i-peshgi mortgage to the Tewaris of certain mouzas 
including Mouza Kukurha, for a sum of Es. 19,453 Shortly after the 
mortgage, 5ne Binda Lai, the predecessor of the respondents, set up a mokurari 
lease of Mouza Kukurha, which, as he affirmed, had been granted to him by 
the Baja prior to the zur-i-peshgi mortgage. The suit was brought by the 
Tewaris to set aside that mokurari, on the ground that it was colourable and 
put forward by Binda Lall in collusion with the Kaja to defeat the zur-i- 
peshgi, so far as related to Mouza Kukurha. The judgment of the 2nd June 
1860, the execution of which is in question, states that the claim was for the 
recovery of “ the entire 16 annas of Mouza Kukurha, the property let out in 
zur-i-peshgi lease, on the basis of a zur-i-peshgi lease dated 23rd December 
1851.” The decree was, that the plaintiffs do recover possession of the entire 
16 annas of the mouza, and that the mokurari potta be set aside. Then there is 
this award with reference to mesne profits ; “ That the amount of mesne profits 
4{roin 1262 Fasli to the date of recovery of possession, with interest on the 
principal amount of each year from the following year up to date of realisation, 
be awarded to the plaintiff's fi'om the defendant Binda Lall.” This was the 
decree of the Principal Sudder Amin. There was an appeal from it to the High 
Court, and ultimately an appeal from the High Court to this country ; and 
those appeals went on concurrently with another litigation which was 
initiated byt!<e Baja to set aside the zur-i-peshgi lease altogether, on the 
ground that it nmt been improperly obtained ; and in this litigation also there 
was a series of appeals, ending in an appeal heard before this Committee— 
KaU&persad Tewari v. Lalla Binda Lall (12 Moore’s I. A., 343). In the 
result the Baja failed in his suit ; and the Tewaris succeeded in theirs, main¬ 
taining the decree of the 2nd June 1860, on which the present execution- 
proceedings are founded. 

Prior, however, to any proceedings takeif to execute this [s»] decree, the 
Baja obtained a juagment for some debt against the Tewaris, and in the 
under in which he obtained that judgment, he by the usual proceedings 
attached and sold their interest in the zur-i-peshgi lease. The purchaser 
under that sale was his own Bani, and it is said that she purchased benami for 
him. However that may be, no question now arises as to the validity of 'that 
purchase. It must be taken that the Bani purchased what she professed to 
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hare purehased under that decree. The single question in the case is, whether 
the mesne profits awarded by the decree of the 2nd June 1860 passw by 
that sale. 

I 

We have nothing on this record but the certificate of sale. The preliminary 
proceedings do not appear. The certificate of sale is as follows; " And a peti¬ 
tion being put in for the sale of his estate, a sale notification was issued 
pursuant to an order of this Court, and the estate aforesaid publicly sold at 
auction on the 7th December 1874 A. D. Whatever title, right, and concern 
the judgment-debtor had in the said estate have been purchased by Mussamat 
Maharani Bind Basini Debi, inhabitant and proprietor of Bamangar. Far- 
ganna Maihwa, for Bs. 15,500, and she has deposited the entire considera¬ 
tion-money. Therefore, this certificate is granted to Maharani Bind Basini 
Debi, the auction-purchaser of the estate aforesaid ; and it is hereby 
proclaimed that whatever title, right, and concern the said judgment-debtor 
had in the estate aforesaid have become extinct from the 7th December 1874, 
the. df|,tq, qf, s^ale, and vested in Maharani Bind Basini Debi, the auction- 
purchaser. Hereafter this certificate will be considered as a valid deed in 
respect of transfer of the right, title, and interest of the judgment-debtor.” 
Then there is this description of what is sold : “ The right and title under the ori¬ 
ginal deed of ;sur-i-peshgi lease, dated the 23rd December 1851, for Bs. 42, 453 
in xespect of 15 mouzas,"—naming them, and including Kukurha. It may 
be observed that the purchase-money is only Bs. 15,500 (fifteen thousand five 
hundred) and the zur-i-peshgi was given to secure a sum of Bs. 42,453. Upon 
the application made by the appellant for the execution of the decree of 1860, 
so far as it awarded mesne profits, the respondents, who represent the Judgment 
[217] debtor, Binda Lall, set up this sale as an answer, contending that the 
right to the mesne profits had passed by virtue of it to the Bani, the auction- 
purchaser But the decree which had been obtained by the Tewaris was not 
sold, and presumably was not attached; what was sold is that which appears 
on the certificate, namely, the right and title under the deed of zur-i-peshgi, 
and the right of the judgment-debtor is declared to have become extinct only 
from the 7th December 1874. This being all that was sold, their Lordships 
think that the right to the mesne profit under the decree was not thfi 
subject of sale. It was no more the subject of sale than any profits of 
the estate which the mortgagee had received prior to that sale would have 
been. The title to the mesne profits is derived from the decree. The 
defendants in that suit were wrong-doers, and the action was brought by the 
mortgagee against them as wrong-doers. The right to the mesne profits, therefore, 
depends wholly upon the decree; and if the decree had been sold, the purchaser, 
as assignee of the decree, would, no doubt, have been entitled to them. The 
High Court have based their judgment on the erroneous assumption that .the 
rights under the decree were sold. Their Lordships think that is not the effect 
of the sale. The High Court refers to the judgment of the Subordinate Judge. 
The Judges say : “ The Subordinate Judge has held that the decree cannot be 
executed, and that all the rights of the judgment-creditor in that decree have 
been transferred to the purchaser of the zur-i-peshgi rights, including the 
right to execute the decree obtained originally by the wippellant before us.” 
Then their own judgment is : “ We also think with him, that the whole of 
the rights of the decree-holder (appellant before us) under the decree which he 
obtained have passed, with the zur-i-peshgi right on which the deci%e was 
based, to the purchaser of those rights. Their Lordships think that this is an 
erroneous view of the sale. If it had been meant to attach and sell the decree,. 
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that might have been done. What was done was to sell the exisiting rights 
of tho judgment-debtors under the zur-i-peshgi. 

For these reasons their Lordships think the judgments of both the Courts 
below are wrong. They will, therefore, humbly advise Her Majesty to reverse 
them, and to remit the ease with [ 218 ] a declaration that the appellant is 
entitled to execute the decree of the 2nd June 1860 for the mesne profits up to 
the 7th December 1874, the date of the sale to the Maharani, with interest, 
and is also entitled to the costs of the proceedings in both the Courts in India. 
The appellant will also have the costs of this appeal. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. Wrmtmore and Swinhoe. 

Solicitor for the Bespondents : Mr. T. L. Wilson. 

NOTES. 

[A decree for money, though saleable under the C. P. C. of 1859, has been held not sale¬ 
able, under the subsequent Code : (1879) 2 All., 290; (1883) 0 Mad., 418 , (1891) 16 Bom., 522 ; 
(1898) 20 Cal., Ill—by virtue of the special procedure contained in s. 273 of the C. P. C. 
(1877; 1882)=C. P. C. 1908, Sch. I, O. 21, r. 53 ] 

[6 Cal. 218] 

The 4th and 6th December, 1879. 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, 

AND Sir E. P. Collier. 


Drig Bijai Singh.Defendant 

versus 

Gopal Dat Panday.Plaintiff. 


[0» Appeal from the Court of the Commissioner of Fyzahad, Oiulh. i 


Under-ptoprietary tight m Ondh—Settlevient Citcular Order, 29th January imi~Owlh 
Sub-settlement Act (XXVI of 1866) JBirt Sankalp ntid Khushust Snnkalp* TAmitatvon, 

A provision in the Chief Commissioner’s Circular Order of 29th January 1861 in effect 
declares, that, to found a claim to a tirt tenure in Oudh, possession must bo shown to have 
existed in 1855, the ^ ear before annexation. This was assumed, for the purposes o* this 
deoision, to have had the force of law at the time when the Financial Commissioner ruled, 
in Circular Orders 5 and 6 oi 5th June 1868, that “ a claimant who cannot prove possession 
of his sankalp holding m 1262-63 Fasli (1654-55) has no locus standi in Court.” Whether 
rightly treated by the Oudh Courts as an enactment of limitation, or rather to be considered 
as a disability affecting title, this provision was repealed by the effect of Acts XVI of i865, 


ii'8 maintenance or for religious 
md cMntable objects. It also signifies proprietary right, whether acquired b\ purchase, 
^entanoe, or gi^^nt, heritable and transferable, subject to payment of mvenue either to 
Govem^nt or to the Raja or zemindar, when not specially exempt. Sankalpa means a 
grant or bequest. Sankalp birt is a religious grant to a Brahmin, and 
held at first rent-free, but latterly subject to a small payment. Khushust sankalp vcieana a. 
MDkalp held as a favour, not as of right.—Wilson’s Glossary. Ihy. note. ^ 
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8. 6,* Hud XIII of 1866, s. It ,* the suit of a birtiah becoming thereupon cognizable, not¬ 
withstanding that he might not have been in possession in 1855. 

r2»j The words of limitation in the Circnlar Order apply to all birt tenures, including 
those that are termed sankalp, when the latter are in the nature of birts. 

Buies 1 and II in the schedule of the Oudh Sub-Settlement Act, XXVI of 1866, held not 
to exclude the plaintiff, he having shown that he, and those through whom he claimed, did 
not, in the words of those rules, hold the land “through privilege, or by favour of ‘the talukdar, 
but held by an, under-proprietary right, under contract ‘pucka,’ with some degree of continuous¬ 
ness, since the village came into^he taluka.” 

Appeal from the order of the Commissioner of the Fyzabad Division, 18th 
March 1874, affirming the decree of the Assistant Commissioner of Gonda, 21st 
December 1876, certified for appeal by the order of the Judical Commissioner 
of Oudh, 19th August 1876. 

The plaintiff sue^ in 1870 in the Court of the Settlement Officer of Gonda, 
during the progress of a regular settlement, to establish his claim to the under¬ 
proprietary right in villages forming an ilaqua of the Bulrampur estates, as 
his birt zamindari, granted by the defendant’s ancestors to his predecessors 
(as he allged), and held by them and^him down to the year 1258 Fasli (1850-51) 
when he was forcibly ejected. 

The defence was, that the plaintiff’s family had been no more than tikadar, 
or lessees. The Settlement Officer, making an exception as to two villages 
called Datrangawa and Farsa, and half of third village called Lakbawa, part of 
this appellant’s taluqa of Bulrampur, which he reserved for a separate investi¬ 
gation. finding that they were “ sankalp, ’’ dismissed the claim as to the rest of 
the ilaqua. Afterwards the question as to these two villages and-a-half was 
disposed of, and the claim to them was dismissed, on the ground that the plain¬ 
tiff admitted dispossession in the year 1258 Fasli (1851-52). The Settlement 
Officer referring to the Financial Commissioner’s Bulings V and VI, dated 5th 
June 1868, held, that “ the settlement ruling lays down as a stne qua non that 
in claims to birt and sankalp the claimant must prove possession in 1262-63 
Fasli (1854-56). ” 

On appeal to the Commissioner of Fyzabad this decision was reversed, the 
Commissioner holding that, since the passing of Act XXXII of 1871 (the Oudh 
Civil Courts Act), such £220j suits were permitted with a regard only to the 
general law of limitation. 

•l8eo 5:—No suit relating to any under-tenure which shall be cognizable in any Bevenuo 

Court under this Act shall be debarred from a hearing under the 
Limitation rules not to rules relating to the limitation of suits in force in the Provmoe 
apply to certain suits rola- of Oudh, if the Cause of action shall have arisen on or after the 
ting to under tenures. Thirteenth day of February 1844. Provided that this Section 

shall not apply to any suit by a person claiming only a right to 
cultivate as a tenant-at-will, or as a tenant with the right of 
occupancy, or a tenant at 6xed or favourable rates.] 

+ £Seo. ‘l:—No suit relating to any tenure which, under the provisions of Act No. XVI of 

1865, shall be solely cognizable in the^Courts of Beyenue m the 
Certain smts relating to said Province, shall be barred under the rulira of limitation in 
tenures not to'be berreJid if force in such Courts if the cause of suit shall have arisen on or 
cause of suit arose on or after the 13th day of February 1844. And any suit or appeal 
after 18th February 1844, relating to any tenure and cognizable as aforesaid, which may 

have be^ rejected.or dismissed upon the ground that the suit was 
barred under the said rules, may be revived and heard on the 
merits, if the; jcapse of suit shall have arisen'on or after sudi day.] 
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On this jremand a decree was made in favour of the plaintifif that he was 
entitled to the under-proprietary right in the two and-a-half villages as a 
“ sankalp,” on payment of the Government demand, togetherwith a maUkana of 
ten per cent, to the Baja. 

This was upheld by the Commissioner, w'ho was of opinion that the 
plaintiff had proved a sankalp " intermedate title.” 

The Judicial Commissioner, on the application of the defendant, granted a 
certificate permitting an appeal to Her Majesty in Council, observing ate follow;— 
“ A distinction has always been made between birts purchateed and birts 
granted by favour without valuable consideration. The financial Commissioner’s 
Bulings V and VI of 5th June 1868 apply to both sankalp and birt by favour, 
and they are ordered to be similarly dealt with.” He then quoted Buling V, 
which is set forth in their Lordships’ judgment, adding that it seemed that the 
rulings were in no way affected by Act XXXII of 1871, “ The Oudh Civil 
Courts Act. 1871. ” 

Mr. Doyne and Mr. J. H. W. Arathomi for the Appellant 

The Bespondant did not appear. , 

It was pointed out that Act -XVI of 1865, s. 5. with which was to be read 
Act XIII of 1866, repealed the rules of limitation relating under-tenures 
peviously in force. But it was contended that the question was not one merely 
of the limitation of a class of suits but one of title. The rules in the schedule 
of Act XXVI of 1866, “The Oudh Sub-Settlement Act,” were referred to. 

Their Lordships’ Judgment was delivered by 

Sip B. P. CollieP, —In this case the plaintiff made a claim to a settle¬ 
ment in virtue of his under-proprietary right, which he describes as that of a 
“birt zamindar,” in twenty-eight village; but that claim has now been reduced 
to a claim in respect of two villages and half of a third. It was at first 
dismissed by the Settlement Officer, on the ground that, inasmuch as 

the plaintiff" did not prove that he had been in possession in 1262 and 
1263 Fasli—in other words, in the year 1855, the year before the 
annexation of Oudh—his claim could not be entertained. The Cora- 
i»issioner of Oudh not being satisfied with the decision on this ground, 
remanded the case; and upon remand, first the Settlement Officer, and secondly 
the Commissioner, found that the plaintiff was entitled to the right he claimed, 
which is sometimes described as a “ birt sankalp ” right, sometimes as a 
“ sankalp ” right (some kinds of sankalp being almost identical with that of 
birt, some being different from it), and an under-settlement was decreed to him. 
The Judicial Commissioner, in pursuance of a power which he possessed, allowed 
an appeal to this Board upon a point of law which he states to be, whether 
para. 5 of Buling V of the Financial Commissioner, which he sets out, was or 
was not correct. The ruling is in these terms : “ In the investigation of this 

and all cases of the nature it must be remembered that the extension of the term 
of limitation made by Act XVI of 1865 is founded only on the agreement of the 
talukdars, and does not apply to tenures originating in favour. A claimant 
who cannot prove possession of his sankalp holding in 1262-63 Fasli, has no 
locus standi in Court!*’ This ruling appears to be based upon a circular of 
1861, which their Lordships will assume to have had at the time the force of 
law. The passages in that circular on which the ruling is supposed to be 
founded*are 'principally these : The first section enacts, “ Though the settle¬ 
ment recently concluded with the talukdars has been declared final and 
perpetual, subject only to revision of assessment, it has at the same time been 


160 



GOPAL DAT PANDAY [1879] 


1.1*. R. 6 OaI. 322 


provided that the rights of the under-proprietors, or parties holding intermedi¬ 
ate interest in the land between the talukdar and the ryot, shall be maintained, 
as these rights existed in 1855.” Then follows s. 24, which relates to birt 
tenures, and is in these terms : “ Where the birtiah has lost possession, there 
is no more to be said. We are not to restore it to him. But the Chief 
Commissioner is clearly of opinion that the birtiahs who are found in direct 
engagement with the State at annexation, or who have [222] uninterruptedly 
held whole villages on the terms of their pottas under the talukdars, must 
be maintained in the full enjoyment of their rights in subordination to the 
talukdars.” Then come other sections which illustrate the meaning of birt. 
Section 25 says : ” The meaning of the term ‘ birt ’ is a ‘ cession.’ It was 
the purchase of the proprietary rights subordinate to the talukdai on certain 
conditions as to payment of rent, which were held to be binding, though 
undoubtedly often violated by superior povfer.” Section 26 nins thus: 
“ Instructions are alsp required regarding the treatment of sankalp at settlement. 
Some sankalp is of much the same nature as birt, and therefore will be 
governed by the same rules : but it differs so far from ‘ bai-hirt ’ that it is a 
condition of the former tenure that the talukdar can redeem it at any time 
by repaying the purchase-money. The option of availing himself of this condition 
should be afforded him at settlement. Other ‘ Sankalp, ’ that which is styled 
‘ kushust,’ and is usually given to Brahmins and Pundits, is a pure maafi tenure 
given by the talukdar, and will be treated like other rent-free grants by 
talukdars.” The latter words refer us back to s. 20, which is in these terms : 
” Those birts conferred by favour, or ‘ regatte,’ birts, as they are styled, in con¬ 
tra-distinction to the former, or ‘bai-birts,’ are not birts in their essential 
characteristics, but are identical with the rent-free grants made by talukdars, 
and therefore liable to resumption by them at regular settlement, when the 
Government will take its full share of the rental, as has already been explained 
in para. 14 of the maafi rules.” 

Their Lordships observed that the ruling referred to by the Judicial 
Commissioner draws a distinction in reference to the application of the term 
of limitation (as it is called) to birt tenures and to tenures in the nature of 
sankalp, which are to some extent different from birt tenures, and are assumed 
to be held at the option of the talukdar; but their Lordships find no such* 
distinction in the circular of 1861. The words treated as words of limitation 
in s. 24 apply to all birt tenures. If a sankalp be a birt tenure, they apply 
to it; if it be not a birt tenure, they do not apply to it, and it follows 
[228] that there is no term of limitation in the circular order applicable to 
sankalps. But it must be assumed for the present purpose that this is a sankalp 
to which the term of limitation, as it is called, applies ; that is to say, that it is 
a sankalp of the nature of a birt, which seems to be the effect of all the holding 
in this case. 

Sections 1 and 24 enact in effect that if a birtiah is out of possession in the 
year 1855; his claim connot be recognized. They are not, in the technical 
sensCi enactments of limitation, though their effect is in some respects the same, 
vis.t to prevent the owner of a birt tenure being heard to support his claim; and 
they appear to be treated as en&ctments of limitation by the authorities in 
Oudh, and to some extent by the Legislature itself. We tSen come to a statute, 
No. XVI of ' 1865, which is entitled,“ An Act to remove doubts as to the 
jurisdiction of the Bevenue Comrts in the Province of Oudh.” Section ^ is in 
these terms : " No suit relating to any under-tenure which shall be cognisable 
in any Bevenue Court under this Act ”—and claims of this kind come under 
that category—“ shall be debarred from a hearing under the rules relating 
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to the limitation of suits in force in the Province of Oudh, if the cause 
of action shall have arisen on or after the 13th day of February 1844,” that 
is, twelve years before the annexation of Oudh, which occurred on the 13th 
February 1856. Act XJII of 1866 followed, which is very much in pari matena. 
The Ist section, after re-enacting in almost the same words the provisions of 
the 5th section of tlie former Act, goes on to say : 

“ And any suit or appeal relating to any tenure, and cognisable as aforesaid, 
which may have been rejected or dismissed upon the ground that the suit was 
barred under the said rules, may be revived and heard on the merits if the cause 
of suit shall have arisen on or after such day,” that day being the 13th February 
1844. It appears to their Lordships that, whether the provision in the Chief 
Commissioner’s circular order referred to be considered a provision of limitation 
or not, it was in effect repealed by these statutes, and that the suit of a birtiah 
become cognisable, notwithstanding that he may not have been in possession in 
1855. Therefore, as far as any objection could [224] be raised on the question 
of limitation, their Lordships are of opinion that these two statutes are an 
answer to it. 

But it has been contended that the disability which it is said the plaintiff 
labours under to prove his title, is not in effect a disability under a Statute of 
Limitations, but a disability affecting the title itself. Act No. XXVI of 1866 
is relied upon for this purpose. It is entitled “ An Act to legalise the rules 
made by the Chief Commissioner of Oudh for the better determination of 
certain claims of subordinate proprietors in that Province and it enacts, 
“ Whereas certain rules have been made by the Ch’ef Commissioner of Oudh for 
the better determination of certain claims by persons possessed of subordinate 
rights of property in the territories subject to his administration ; and whereas 
it is expedient that such rules shall have the force of law, it is hereby enacted 
as follows :—1. The rules for determining the conditions to which persons 
possessed of subordinate rights of property to taluqas in the tenitories subject 
to the administration of the Chief Commissioner of Oudh shall be entitled to 
obtain a sub-settlement of lands, villages, or sub-divisions thereof which they 
held under talukdars on or before the 13th day of February 1856, and for 
determining the amounts payable to the talukdars by such subordinate 
proprietors, which rules were made by the said Chief Commissioner, sanc¬ 
tioned hy the Governor-General of India in Council, and published in 
the Gazette, of India for September 1st, 1866, and which are republished in 
the schedule to this Act, are hereby declared to have the force of law.” 

It has been contended that the rules which have the force of law under 
this schedule bar the plaintiff’s claim.* The chief reliance has been placed upon 
ss. land 2. The first section is to the effect that—“ Theextention of the term of 
limitation for tne hearing of claims to under-proprietary rights m land, makes of 
itself no alteration in the principles hitherto observed in the recognition of a right 
to sub-settlement.” Rule 2 goes on to say, ” When no rights are proved to have 
been exercised or enjoyed by an under-proprietor during the period of limitation, 
heyond the possession of certain landB,a8 seer or nankar,no sub-settlement can be 
made. But the [225] claimants will be entitled, in accordance with the rules 
contained in the circular orders which have hitherto been in force in Oudh upon 
this subject, to the rftcognition of a proprietary right in such lands.” That does 
not apply to this case. “ To entitle the claimant to obtain a sub-settlement, be 
must show that he jwssesses an under-proprietary right in the lands of which the 
settlement is claimed, and that such right has been kept alive over the whole area 
claimed within the period of limitation.” So far it app^rs to their Lordships 
that the Sliding of the Courts is in the favour of the plaintiff. He must be taken 
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to have kept alive his rights until he was ousted in the year 1851, whioh their 
Lordships find upon the evidence was the time when he was ejected by the 
Bajah. Then follow these words, on which reliance has been placed ; " He must 
also show that he, either by himself, or by some other person or persons from 
whom he has inherited, has. by virtue of his under-proprietary right, and not 
merely through privilege granted on account of service or by favour of 
the talukdar, held such lands under contract (pucka), with some degree of 
continuousness since the village came into the taluka and the next section 
explains what is meant by " s^me degree of continuousness.” It has been 
argued that, inasmuch as this is a sankalp tenure of the kushust description, 
and held merely by favour, and not as of right, the plaintiff is excluded by the 
above words. Their Lordships are of opinion, however, that he is not so exclud¬ 
ed ; they adopt the findings of fact of the different Courts. The claim of the 
plaintiff is treated in the first place by the Settlement Officer, who originally 
dismissed it on the grounds which have been stated, as a claim not to “kushust,” 
but to “ birt sankalp.” The judgment of the first Court upon remand is to 
this effect. “ I consider it proved that there were five sankalp villages held by 
the plaintiff's family , that about 1256 Fash " (it is agreed that that should 
stand 1258 Fasli) “ they lost possession when Jadunath executed the condi¬ 
tional deed-of-sale. There is proof that the plaintiff' held his share separately, 
from the defenaut's own written note on the wajib-ul-arz presented by Jadunath, 
and as the defendant neglects, to produce the deed, there is no evidence to 
[226] show that Jadunath did or could legally convey the rights of Gopal Dutt; 
that the Bajah had no right to eject him in 1256 Fasli, and he is now entitled 
to regain possession and to hold as an under-proprietor.” That decision is 
confirmed by the Commissioner, Mr. Capper. 

It apjiears to their Lordships that the eff'ect of the finding is, that the 
plaintiff did hold, not merely in the words of the section, “ through privilege 
granted on account of services or by favour of the talukdar,” but by an under¬ 
proprietary right which is distinguished from a holding through privilege oi 
favour; that he was entitled to hold, not merely during the will of the talukdar, 
to which the latter part of the section appears to point, but tn tnvitum ; and 
their Lordships are of opinion that from the length of his holding, which appears 
to be considerable, and the circumstances wdiich have been found in the case, it* 
may fairly be inferred that he held “ pucka,” or under contract, or at all events 
under an arrangement from which a contract might be infeired. That being so, 
their Lordships are of opinion that he is not excluded, by the words which have 
been read, fiom the right of coming before the Court and proving his case. 

It has not been seriously disputed th&t, if this be so, he has held with that 
degree of continuousness which is required by the Act. 

For these reasons their Lordships are of opinion that the decision appealed 
against is right, and they will humbly advise Her Majesty that the judgment of 
the Commissioner be affirmed. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. Young Jackson, and Beard. 

NOTES. , 

iSee also (1907) 29 All. 708 P. 0.; (1909) .31 All. 394 P. C.] 
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The mh, 20th and 2iird July, 1880, 

Pkesent: 

SiB Richakd Garth, Kt., Chief Justice, and Mr. Justice Pontifex. 

Mackillioan 

versus 

% 

The Conipagaio Des Messageries Maritimes De France. 

Bwihmnt — Passenger's Luggage — Ticket—^Condxtwns endorsed — Negligence—Begistrafton of 
Luggage—Common Carriers—Foreign Steam Ship Company—Contract Act (IX of 1872), 
s 151 

In a suit for damages for loss of passenger's luggage by the wreck of a ship belonging to 
a foreign company, it appeared that the plaintiff had received a ticket in the French 
language, which on its face stated that it ought to be signed by the passenger, and that it 
was issued subject to certain conditions on the back. These conditions, among other things, 
stathd that the company would not be responsible for loss or damage arising from accidents 
or risks of the sea; that the ticket was delivered subject to the conditions that certain articles 
of a specified nature should be made the subject of a special declaration, in default of which 
the company would not be liable ; that the company would not be answerable for unregistered 
luggage , and that luggage might be insured at any of the company's offices. It was not 
stated where registration of luggage might be effected The ticket was not signed by the 
plaintiff. The plamtifi alleged that he did not understand the French language, and that 
the conditions had not been explained to him by any person. 

Held, that the company being a foreign company were not common carriers ; 

that the plamtifi was bound by the clauses and conditions on the back of the 
passage-ticket; 

that none of the conditions had the effect of relieving the company from the consequences 
of their own negligence ; 

that, m order to establish a defence upon the ground that the plamtifi's luggage was not 
^i;egistered, it was necessary for the defendants to prove, not only that the plaintiff was bound 
by the conditions, but also chat they were ready and willing to register the plaintiff's luggage, 
and that the plaintiff did not in fact register it, 

that as the contract was made m Calcutta, the defendants were bound by the provisions 
of 6. 161t of the Indian Contract Act. 

This was a suit for damages for toss of luggage. On the 17th June 1877 
the Steamer Jfi 1 feoTtf/, belonging to the defendant com-[228]pany, by which 
the plaintiff was a passenger was wrecked off Cape Guardafui, and the 
plaintiff’s luggage was lost. The plaintiff sued the company as common 
carriers, alleging that the loss was caused by unskilful navigation, and by the 
negligence of the officers and crew of the vessel. The passage-ticket, which 
was in the French language, stated the name of the vessel, the name of the 
captain, the time of departure, the place of departure, and the place for 
which the passenger was booked, and alscf the amount of passage-money 

* Case stated for the opiniou of the High Court under s. 7 of Act XXVI of 1864 by 
H. Millett, Esq., First Judge of the Calcutta Court of Small Causes. 

131:—In all cases of bailment the bailee is bound to take as much care of the goods 
ht, f»iled to him as a man of ordinary prudence would, under 
. ^ similar circumstances, take of his own goods of the same bulk, 

quality and value as the goods bailed. 
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received. Towards the top of the ticket, in a oonspiouous position, the 
following words were printed in red letters: ** This ticket, in order to be 
available, ought to be signed by the passenger to whom it is delivered;" 
and at the foot of the ticket the following words, also in red letters, were 
printed : " I, the undersigned passenger, accept this passage-ticket subject to 

the clauses and conditions printed on the back." The material clauses and 
conditions were as follows:— 

“ The company is not responsible for losses or damages arising from 
accidents or risks of the sea, or from any other fortuitous cause." 

" Passage-tickets are delivered subject to the conditions thereon.” 

" Specie, jewellery, and precious articles should be made the object of a 
special declaration; in default the passengers will be without remedy against 
the company.” 

"The company •will not be answerable for unregistered luggage.” 

“ The company will not be answerable for delays or damages which 
luggage may sustain ; but luggage may be assured against maritime risks, by 
means of a moderate premium by virtue of the floating policies of the company. 
This assurance may be effected in all the officers of the company.” 

The plaintiff did not sign the ticket, and he stated that ho did not 
understand tlie French language, and that the clauses and conditions 
on- the ticket had not been explained to him. The learned First Judge 
of the Calcutta Small Cause Court found that the captain of the steamer 
failed to exercise that amount of care that a prudent man would, under 
similar circumstances, have done, that the plaintiff was not bound by the 
[ 229 ] clauses and conditions on the back of the passage-ticket; that, if he 
was so bound, the defendant-company had not shown that they were absolved 
from liability by means of such conditions ; that the defendant-company were 
not common carriers ; and that they were subject to the provisions of s. 151 of 
the Indian Contract Act. He further found, that the plaintiff had proved 
his damages, and, contingent upon the opinion of the High Court, gave the 
plaintiff' a decree for the whole amount claimed. 

The following were the questions submitted :— , 

(i) —Are the defendant-company common carriers ? 

(ii) —la the plaintiff bound by the clauses and conditions at the back of 
the passage-ticket ? 

(iii) —Could the defendant-company, by express contract, or by special 
acceptance of conditions as to the terms* upon which it was prepared to carry 
passengers and their luggage, protect itself from liability for loss resulting from 
its negligence ? 

(iv) —Has it done so in this ? i. e., are the conditions wide enough to 
include loss resulting from negligence, and is the plaintiff bound by such 
negligence ? 

(v) -^Whether it lay on the company, under all circumstances, to prove 

substantively that it had provided machinery for the registration of passengers' 
luggage ? « 

(vi) —Under the circumstances set out, does the defendant-company come 
under the provisions of s. 161 of the Indian Contract Act, 1872 ? 

^ (vii)—^If the defendant-company come under the provisions of s. 151 of the 
Indian Oontrawst Act, 1872, are such provisions absolute, or can the defendant- 
company protect itself from liability for negligence by special contract ? 
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Mr. Stokoe for the Plaintiff. 

Mr. HlU for the Defendants. 

Mr. Stokoe .—The only question is whether the defendant-company is dis¬ 
charged from liability by the terms of the passage-ticket. In the case of 
Taubimn v. The Pacific Steam Navigation Go. (26 L. T., N. S., 704), which was 
relied upon on the other side [ 230 ] in the Court below, as showing that con¬ 
ditions of the nature of these would relieve a company from liability for 
negligence the words were much wider. The condition there was, that the 
company would not be liable “ under any circumstances whatever.” 
[PONTIPEX, J.—Is not the case within s. 151 of the Contract Act. Have not 
tlie company taken as much care of the goods bailed to them as a man of 
ordinary prudence would of his own goods ?J Our case is, that the company 
were guilty of negligence. The effect of this section is to prevent bailees from 
contracting themselves out of liability for negligence. fPoNTlFEX, J.-—Is a 
steamship company a bailee of goods which remain in their owner’s possession?! 
Yes, the loss was occasioned by an act entirely beyond the plaintiff’s control. 
In Cohen v. The South-Eastern Bathvay Co. (L. R., 2 Exch. D., 253), the ticket 
given to the plaintiff contained a proviso, that the company would in no case 
be responsible for damages to luggage to a greater extent than £6; and it was 
held, that the condition was void by reason of s. 7 of 17 and 18 Viet., c. 31, 
and s. 36 of 31 and 32 Viet., c. 119, and that the defendants were liable for 
loss to a greater extent than f 6 caused by the negligence of their servants. In 
Henderson v. Stevenson (L. R., 2 Sc. Aop , 470) the ticket contained, on the back 
of it, an intimation that the Company would not be liable for losses of any kind, 
or from any cause. It was proved that the plaintiff did not look at the ticket, and 
that his attention was not called to the intimation, and the House of Lords 
held, that the plaintiff was not bound by it. It has been decided by the Bombay 
High Court that carriers are governed by s. 151 of the Contract Act —Kaverji 
Tulsidas v. The Great Indian Peninsula Railway Go. (I. L. R. 3 Bom., 109) and 
Ishwardas Golabchand v. The Great Indian Peninsula Railway Co. (I. L. R., 3 
Bom., 120). (Garth, C. J.—This contract is to be performed on the high seas. 
Is there not any Carriers’ Act which would apply ?] It was assumed that, 
according to the Pemnsnhir and Oriental Co. v. Sliand (3 Moore’s P. 0. (N.S.) 
^72) the contract was to be governed by the law of the place where it was 
entered into. [PONTIFEX, J. —The plaintiff did not sign the ticket ; can 
[ 231 ] he be said to have complied with the conditions No, and even if the 
contract was completed, s. 151 prevents the defendants from contracting them¬ 
selves out of their liability. It is against public policy to allow carriers to 
protect themselves from the consequences of their own neglect. The defendants 
point out where insurances may be effected, but they do not point out where a 
passenger is to register luggage, and the Court will not assume that the plain¬ 
tiff was aware of the place. It is doubtful whether the defendants are common 
carriers. If they are, they are insurers, and they may protect themselves from 
liability by special contiact —Tfec Duero (L. R., 2 Ad. and E. 393). But where 
the conditions imposed by a common carrier are capable of two constructions, 
the Court will lean to that construction which will prevent the carrier from 
contracting himself ®ut of his liability —Phulips v. Clerk 2 C.B. (N.S.) 156 
and Grill v. General Iron Screw Colliery Co. (L.R., 3 O. P., 476). The defen¬ 
dants are in this dilemma. If they are common carriers, they are insurers, and 
liable for damages however caused, and they will not be allowed to contract 
themselves out of their liability for negligence, unless they expressly say that 
they will not be liable, and that is assented to by the other party to the contract. 
If they are nht oominon carriers, then they come under the Contract Act, and 
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under a. 161 cannot relieve themaelves from the duty of taking as much care of 
the goods bailed to them as a man of ordinary prudence would take of his own 
property. The contents of the ticket should have been explained to the passenger. 
[Gaeth, 0. J.—Why should not the defendants be able to contract themselves 
out of their liability under s. 10 ? ] It would be an unlawful act. [Garth, 
O.J.—Such a contract is not “ forbidden by law ” under s. 23 * ; there is nothing 
in 8. 151 to “ forbid ” it.] I contend that on the effect of s. 152 it would 
defeat the provisions of the Act. Section 152 gives the bailee power to affect 
his special liability by special contract. He may contract to incur a greater 
liability, but not a loss. 

Mr. Hill. —It has been contended that s. 151 of the Contract Act casts a 
duty on bailees of goods which they cannot contract [232] themselves out of. 
But the case of Kitvcrji Tulsidas v. The Great Indian Peninsula Railway Co. 
(I. L. B., 3 Bom., 109j,.and Istuardas Golabchand v. The Great Indian Penin¬ 
sula Railway Co. (I. L. E., 3 Bom., 3 20), do not go so far as that. The 
question referred in the first case was, whether the defendants could rely on 
the provisions of s. 152 as protecting themselves from liability in respect of 
goods carried by them for reward, and all that the High Court say is, that the 
Carriers’ Act does not apply , that railway companies are governed by the 
Contract Act; and that they come under s. 151 , and the Court held, that they 
do not come under the higher burden imposed on common carriers. Section 1 
of the Contract Act provides that nothing in the Act shall affect the provisions 
of any Statute, Act, or Eegulation not thereby expressly repealed, nor any 
usage or custom of trade, nor any incident of any contract not inconsistent 
with the provisions of the Act. There is nothing in the Act to prevent parties 
to a contract of bailment importing into the contract a provision exempting the 
bailee from liability. Freedom of contract is not fettered otherwise than as 
provided in Chap. II. The case does not come within any of the provisoes con¬ 
tained in ss. 10 and 23. Section 150 provides that if goods are bailed for hire, the 
bailor shall be responsible for any damages arising from faults in the goods bailed, 
whether he was or was not aware of the existence of such faults. But suppose 
A goes to B, and says,—“ send me your carriage for hire ” , and B says,— 

“ There are defects in it, but I w'lll not be responsible for any damages and 
A takes the carriage and suffers damage ; would not the contract be a goocf 
defence to an action ? A contract by a bailee contracting himself out of liabi¬ 
lity cannot be said to be opposed to public policy. The eases of Phillips v. 
Clark (2 C. B. (N. S,), 156) and Gi-tll v. General Iron Screiv Colliery Co. (L. E. 
3 C. P. 476) are English cases, and I submit that English law does not apply to 
a French company. Prior to the Eail^^ay and Canal Traffic Acts, conditions 
very similar to those in this case were held to cover loss by negligence—-PceA: 
v. North Staffordshire Railway Co. UO H. L. C. 473). Before the Carriers’ 
Act. 11 Geo. IV, and 1 Wm. IV, c. 68, carriers [283] used to limit their liability 
by public notice— Carry. Lancashire and Yorkshire Railway Co. (7 Ex., 707), 
and they also had some power of imposing conditions on their 
common law liability^ by special acceptance without the assent of the 
customer to those conditions— McManus v. Lancashire and Yorkshire Railway 

* [Seo. 23 :—-The consideration or object of an agreement isf unless it is forbidden 

by law ; or is of such a nature that, if permitted, it would defeat 
What considerations and the provisions of any law ; or is fraudulent; or 
objects ■ are lawful and involves or implies injury to the person or prd^rty of 
what not. another ; or 

the Court regards it as immoral or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said to be unlawful. 
Every agreement of which the object.or consideration is unlawful, is void.] 


167 



MACKltUOAN ». 


•t-lL. is;8c»l.m 

Hn (4 Tf and N 327) 01 by special notice —Walker v. 

D E and B 750), The plamtiflF xnust have 
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known that the ticket contained the terms upon which the deiendtmts con 

traoted with him. It cannot he said that the omiasion by the detendmts to 
require the plaintiff to sign the ticket amounted to a waiver Of the COncHtlOnS m 
the ticket. The question is, has the carrier given notice of the conditions upon 
which he will carry the passenger ? If he has, that is sufficient to discharge 
him— 2unz v. South-Eastein Railway Co, (L. B., 4 Q. B., 539, and Van Toll 
V. South-Eastern Railway Co. (12 G. B. viSf. S,), 75), In Hams v. The Great 
Western Railway Co. (L. R., 1 Q. B. D., 516) the plaintiff deposited luggage 
with the company to be kept in the cloak-room of the company, and received 
a ticket, which on the face of it referred to conditions at the back which 
limited the company’s liability. It was held (the Court having power to draw 
inferences), that the luggage must be taken to have been deposited subject to 
the conditions on the back of the ticket, and that the company was protected. 
The principle which applies to that case applies equally to this. In Parker v. 
South-Eastern Railway Co. (L. B., I C, P. D., 618,' S. C. on app., 2 Id., 416) the 
facts were similar to those in Hams v. The Great Western Railway Co. (L. E., 

1 Q. B. D., 515). Two questions were left to the jury—(i) Did the plaintiff 
read, or was he aware of the special conditions upon which the articles weie 
deposited ? (iij Was the plaintiff under the circumstances, under any 
obligation, in the exercise of reasonable and proper caution, to read 
or make himself aware of the conditions ? Both questions were answered in 
the negative, and the Court, having no power to draw inferences, followed 
Henderson v. Stevenson (L. B., 2 Sc., App., 470), on the ground that the 
conditions liad not been [23(] assented to, and held that the company was 
liable. The case was apjaealed, and a new trial was directed on the ground of 
misdirection, inasmuch as the plaintiff could be under no obligation to read 
the conditions ; and that the second question left to the jury ought to have 
been whether the company did that which was reasonably sufficient to give 
the plaintiff notice of the conditions. This last case entrenches still further 
on Henderson v. Stevenson (L. B., 2 Sc. App, 470). 

Mr. Stokoe was not called upon to reply. 

The Opinion of the Court (Gabth, C. J., and PONTIFEX, J.) was 
delivered by 

Garth, C. J. —We think that the questions referred to us should be 
answered as follows :— 

(i)—^The defendants, being a French company, are certainly not common 
carriers in the ordinary English sense of the word. 


(ii)—We consider that the plaintiff was bound by the clauses and condi¬ 
tions on the hack of the passage-ticket. 

Although he may not understand French, he was a ipan of business 
contracting with a French company, whose tickets he knew very well were 
written in the French language. He had ample time and means to get the 
ticket explained and translated to him before he went on board : and it very 
plainly disclosed updh the face of it that the conditions endorsed were those 
upon which the defendants agreed to carry him. We think, therefore, that he 
was bound by those conditions. 


The case of Henderson v. Stevenson (L. B., 2 Sc. App., 470) has been relied 
upon as showing, that if the pJaintiff was not actually aware of the contents 
of the conditions, "be could not be bound by them ; but that is not in 
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point. There the ticket which the plaintiff received did not disclose upon the 
face of it that there were any conditions on the back, and it was found, as a 
fact, that the plaintiff was not aware of any such conditions. 

Here the fact that there were conditions was plainly disclosed upon both 
sides of the ticket, and it was the plaintiff’s own fault if he did not make him¬ 
self acquainted with them. We think [235] that the principle of Parker v. The 
South-Eastern Batlway Co. (L, R., I. C. P. D.. 618 , s. (3. on app., 2 Id., 416), 
and the observations of Lord Justice Beamwell in that case are directly appli¬ 
cable to the present. 

It was contended also, that the conditions Avere not binding upon the 
plaintiff, because he did not sign the ticket; but we think that the clause as to 
the passenger’s signature was inserted for the benefit of the company, and that 
they had a right to waive it if they thought fit. 

(iii) —We do notpqnsider it necessary to answer this question. 

(iv) —We are of opinion that none of the conditions have the effect of 
relieving the company from the consequences of their own negligence, the 
■existence of which has been found in the case submitted for our opinion. 

(v) —We think that, in order to establish a defence, upon the ground that 
the plaintiff’s luggage was not registered, it was necessary for the defendants 
to prove, not only that the plaintiff was bound by the conditions, but also that 
they (the defendants) were ready and willing to register the plaintiff’s luggage, 
ancTthat he (the plaintiff) did not in fact register it. So far as we can see, they 
have failed to establish both these points. It has not been shown that, on the 
■one hand, they were ready to register the luggage, nor on the other, that lie did 
not in fact register it. 

(vi) —We think that, as the contract was made in Calcutta, the defendants 
were bound by the provisions of s. 151 of the Indian Conti’act Act. 

(vii) —We do not consider it necessary to answer this question. 

The judgment, therefore, that has been entered for the plaintiff will stand, 
and the defendants must pay the costs of this reference. 

Attorneys for the Plaintiff" . Messrs. Wathvs and Watkim. 

Attorney for the Defendants • Mr. Orr. , 

NOTES. 

tCOMMON CARRIER— 

la (1005) 28 Ma.d. 400, it was held thit a foreijiii fompanx might ho .i connuun earner, 
■differing from thia case. See as to whether there may be exemption fioin liability, (1908) .82 
3Iad 95 and the cases cited there .it p 120 ] • 
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SHUMSH^B ALXiY v. 


[286] The 19th July, 1880. 

Present : 

SiK. Kichabd Garth, Kt., Chief Justice, and Mr. Justice Mitteb. 

Shumsher Ally.• - Defendant 

versus 

Kurkut Shah---.Plaintiff." 

Review—New Trial—Moftmil Small Cam^ Court Act (XI of 1863.) s. 21—Cirtl Pioceduie- 

Code (Act X of 1877) s. 62i. 

A judge of a Mofusail Small Cause Court has jurisdiction to direct a new trial of a 
case tried by bis predecessor, s. 211 of Act XI of 1865 not having been repealed by the Civil 
Procedure Code 1877. 

Per Garth, C. J.—^I’ho Judge, however, in dealing with epplicatious for new trial under 
s. 12. should have regard to the rule laid dovra in s. 624 of the Code of Civil Procedure. 

This was an application made to the Officiating Judge of the Sealdah 
Small Cause Court, under s. 21 of Act XI of 1865, for a new trial of a case, 
which had been decreed m favour of the plaintiff by Mr. Eyland, the 
Permanent Judge of the Court. The plaintiff contended, intet aha, that, 
under s. 624 of the Code of Civil Procedure, no application could be made to the 
Officiating Judge for a new trial. The plaintiff contended that the section in the 
Civil Procedure Code relating to reviews, whicii are made applicable to Courts of 
Small Causes, had virtually repealed s. 21 of Act XI of 1866, and that at any rate 
no new trial could be granted by a Small Cause Court Judge of a. case tried by bis 
predecessor unless upon the ground of some clerical error m the proceedings, or 
the discovery of some new and important matter or evidence. 

Baboo Sarodn Chum Mitter for the Plaintiff. 

Munshee Seiajul Islam for the Defendant. 

The following Judgments were delivered' — 

Garth, C. J.—As e. 21 of Act XI of 1865 has not been repealed or affected 
by the Civil Procedure Code, 1877, I am of opinion [237] that the provisions 

• Beleronoe, No. 12 of 1880, fiom Ij.iboo Moloiain Mnllict B L., Ofliciating Judge of 
the Small Cause Court <it SuaJdah, dated the 8tb Jlay 1880. 

1 fSec 21 —In .'Uiits tried undei this Aet. all deeisioiis and ordoi<? of the Court shall lie 

final ptovidvd that in anv case in uhich a deen'e shall be passed 
Decision in suits tried c.( ^wjfcagainst g, dolciidant, he nia\ ".ithin thirty days aftcrany 
under this Act to tie fln.il process for entorcnig the decree has been cxecut,ed give notice to 

the Court bv which the decree was passed, of his intention to applj 
Fj,r parte decree mav h.> to the Coin tat its luxt sitting for an order to set it aside , and 
.set aside if. on the appla ation being miido to the Court at its next sitting, 

it bh.ill be proved to the satisfaction of the Court that the 
summons was u it duly s tied or th it the defendant was preverted In any suflicicut cause 
from appearing when thi smt wash^'ird the Court shall pass anordoi setlmr aside thedecrec 
and shall appoint a day fot pioceeding with the suit, upon such terms as to costs or otherwise 

. 1 ^ .‘-hall to the Coiiit seem pioper , picvided also that it shall ho 
New trial. competent to the Court, if^t shall think fit, in am ease not falling 

• within the pioviso last afore.said, to grant a, new trial, if notice 

of the intention to apph for the same at the next sitting of the Court be given to the Court 
witbm the period of seven days from the date of the decisiou, and if (ho same lx* aiiplied for 
^ at the next sitting of the Court: but no such new trial shall 

On deposit of debt .aid begnintod where the party applj mg for the same is the defendant 
costs. or one of the dclondants, unless lie shall with his notice of 

application deposit m Court the amount for which v decree shall 
have been passed against him, including the costs (if any) of the opposite party j 
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of that section are still in force with regard to applications for a new trial, and 
that they are not directly controlled in their operation by s. 624’’’ of the Civil 
Procedure Code. 

That the two procedures (m., the one for a new trial, and the other for 
review) are both still in force, has virtually been decided by Mr. Justice JACKSON 
and Mr. Justice TOTTENHAM in the Small Cause Court Eeference, Nos. 69 and 
70 of 1879. 

At the same time, I think it right to add that, having regard to the nature 
of the question referred to us, in my opinion any Small Cause Court Judge, in 
dealing with applications for a new trial under s. 21, is bound to observe and 
respect the manifest intention of s. 624 which is indeed only an enactment by 
the Legislature of the rule which had been previously laid down by this Court 
as a guide to the Judges of Subordinate Courts when dealing on review with 
their predecessors' judgments : see Ellem v. Basheer (I. L. R., 1 Cal, 184) and 
Roy Meghraj v. Beejoy Gobtnd Burral (I. L. R., 1 Cal., 197). 

It is to my mind manifestly improper for one Judge to review, or grant a 
new trial of, a case decided by his predecessor, where the alleged error consists 
in the determination of some question of law or fact upon which tho one Judge 
has only the same materials and the same means of forming a satisfactory 
conclusion as the other. 

•J.think that it would be quite as indecent under such circumstances for 
one Small Cause Court Judge to reverse a decision of his predecessor, as it 
would be for one Division Bench of a High Court, consisting of two Judges, to 
reverse the decision of anothei' Division Bench of the same Court, also consist¬ 
ing of two Judges. 

Our attention was directed during the argument to a case decided by the 
Privy Council in the year 1876— Rmsut Hossehi v. Iladjee Abdoollah (I. L. 
R., 2 Cal. 131 ; S.C., L. R., 3 J. A., 221) , but the point now under considera¬ 
tion was not discussed or even alluded to in that case. 

« 

The question there arose was, whether one District Judge had jurisdiction to 
review the decision of his predecessor for any cause other than some positive 
and apparent error of law, or the [238] discovery of new evidence , and their ^ 
Lordships state in their judgment tliat, looking to the extreme generality of 
the terms used in ss. 376 to 378 of Act VI fl of 1859, tliey wore not prepared to 
say that one Judge had absolutely no jurisdiction to review the decision of his 
predecessor, whenever the parties failed to show that there was some positive 
error of law in the former judgment, or new evidence to be brought forward. 

That case was decided upon the language of the Civil Procedure Code of 
1869, which differs in some respects from that of tho new Code, and in which, 
notably, there was no provision similar to that in s 024. 

This section seems to me to declare very plainly what the views of the 
Legislature are upon the point now under discussion. 

It is very probable that, at the time when these review sections of the 
Civil Procedure Code were pas8ed,*the operation of s. 21 onhe Act of 1865 did 
not receive sufiBoient attention. 

•[Sec. 624 ;—Except upon the discovery of such new and important matter or evidatice as 

aforesaid, or of some clerical error apparent on the face of the 
To whom apphoations decree, no application for a review of judgment, other than that 
for review may be made. of a High Court, shall be made to any Judge' pther than the 

Judge who delivered it.] 
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As Small Cause Court cases in this country are tried, both as regards law 
and fact, by the Judge alone, it is difficult to conceive any reasons which would 
justify anew trial which would not also afford good grounds'for a review ; and, 
if so, the principle, if not the actual provisions, of s. 624 ought to be applicable 
to new trials as well as to reviews. 

Although, therefore in this instance, the Small Cause Court Judge has 
jurisdiction, under the circumstances, to entertain tlie application for a new trial, 
1 think that, in the exercise of that jurisdiction, he should be guided by the 
considerations to which I have referred. 

Mittep, J.—I am also of opinion that the present Officiating Judge of the 
Court of Small Causes at Sealdah has jurisdiction to entertain an application 
for a new trial. As to the grounds upon which he should grant a new trial in 
the case out of which this reference has arisen, I express no opinion, as that is 
not one of the questions referred to us. 

NOTES. 

[See also (1881) 8 Gal. 287 =10 C L. R. 275 , (1884) 10 Cal 207 ] 


[239] APPELLATE CIVIL. 

The 10th June, 1880. 

Present: 

Mr. Justice Morris and Mr. ,1 ustice Prinsep. 


Almas Banee and others.Plaintiffs 

versus 

Mahomed Euja and others.Defendants.' 


Ltmiiatton Act (XVof isn), s 35, <ichetl tt, Ai'l 66 -Bond. 

Where a bond, by its terms, stated that money adv.inci'd should be rep.aid oii the .10th 
Pous 1283 B S., and it sc, h.ippencd that, in the vear 1283, the month of Pous consisted only 
of twenty-mne days (the 29th Pous, answering to the Pith Jaiiuar\ \Wll),held, that a suit 
brought on the 13th January 1880 was in time. 

This was a reference made to the High Court under s. 617 of Act X of 1877. 

The plaintiff brought a suit on the 1st Magh 1286, B. S. (corresponding 
with 13th January 1880) to recover a ftum of money advanced to the defendant, 
and secured In a bond dated the 16th Kaitic 1283 B S., the due date of 
repayment of the advance under the bond being stated to be the 30th Pous 
1283 B. S. 

It so happened that, in the year 1283 B. S., the month of Pous consisted 
only of twenty-nine dajrs, the last day of the month corresponding with the 
12th January 1877. 

The plaintiff contended that, as there wa^s no 30tli Pous in t)ie year 1283, 
his suit was in time *f brought on the 1st Magli 1283. 

The defendant contended, that the suit was barred by limitation it not 
having been brought on or before tlie 29th Pous 1283, corresponding with 12th 
January 1877. 

•Civil Reference, No. 6 of J880, fiom Biiboo Kamnamoy IJanerjec, B. L., 

Munsif of Sudhavaui, in the Distr ct of Noakhally, dated the 2bth February 1880. ’ 
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The Munsif held, tj^at the parties evidently intended that the bond should 
be payable on the last day of the month of Pous 1283, irrespeative of the 
number of days the month should consist of, and that, therefore, the suit was 
barred ; but, at the request of the plaintiff, he refen*ed the case for the opinion 
of the High Court. 

[240] The Opinion of the Court (Momiis and PKINSEP, ,TJ.) was as 
follows .— 

Morris, J. —This is a case referred by the Sudder Munsif of Sudharam. 
under s. 617 of the Code of Civil Procedure, raising the question of the date of 
payment fixed in a bond as governing the application of the law of limitation. 

The date for payment of the money due under the bond is entered in it as 
the 30th Pous 1283. The month of Pou,s varies, sometimes containing twenty- 
nine and sometimes thirty days. In the year 1283 the month of Pous contained 
only twenty-nine days, and the 29th, or the last day of Pous, corresponded with 
the 12th January. 

The present suit, to roaline the money due on this bond, was brought on the 
13th of January 1880, and the point submitted to us is, whether the suit has 
been brought within three years from the date on winch the money became 
payable. 

The Munsif states as his opinion, that “ the parties never intended that 
the'day of repayment should be m the month of Magh. By “30th Pom” the 
parties, according to the custom of the country, evidently intended the last 
day of the month of Pous 1283, irrespective of the number of days the month 
should consist of.” 

This is, no doubt, one mode of interpreting this term of the contract. At 
the same time we think that, when the bond, by its terms, gives expressly thirty 
days from the commencement of Pous as the limit of payment, the iieriod of 
limitation applicable to a suit brought to enforce payment should be reckoned 
from such thirtieth day. Both parties, at the time of execution of the bond, 
understood that there were thirty days in Pous of that year, and so made the 
thirtieth day the limit day of the term of payment. There is nothing in their 
conduct, or in the terms of the agreement, from which it can be inferred that 
they intended the 29th of Pous to be the limit. We are not aware that the 
custom of the country is as stated by the lower Court, nor does it appear that 
it was established in evidence in the present case. Consequently, the present 
contention of the obligor is, in our opinion, in direct opposition to this the original 
understanding between the parties. The obligor, as it seems to us, wishes to 
[ 211 ] evade, by this plea of limitation, the payment of a just debt and to act 
contrary to the expressed intentions of the parties at the time of entering into 
the contract. 

Accordingly, we are of opinion that this suit is not barred by limitation. 

NOTES. 

£See also X7 Mad. 61; 6 Bora. 83 ; 24 Cal. 382 . 12 Bom. 617.1 
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f6 Cal. ail] 

PKIVY COUNCIL. ^ 

The 6th March, 18S0. 

Present: 

Sm J. W. CoLviLE, Sir B. Peacock, Sir M. E. Smith, and 

Sir E. P. Collier. 


Gourchandra Eai.Defendant 

versus 

Protapchandra Dass.Plaintiff. 


[Oil Appeal from the High Court at Fort William in Bengal.} 

Principal and siuety—Giving time—InlereU paid in advance—Discharge of surety — 
Accommodation Acceptor—Contract Act (IX of 1872), v. 135. 

The drawer of hundis paid advance interest to the holder to obtain time which he did 
obtain, for payment after due date. Held, that tlio liability of an accommodation acceptor of 
the hundis depended on whethei he knew of and consented to this arrangement. 

Held on the merits, that he knew of, and oon^scntcd to, advance interest being taken. 

Appeal from a decree of a Divisional Pencil of the High Court of Bengal, 
dated 16th May 1878, reversing, so far as it affected this appellant, a decree of 
the Subordinate Judge of Dacca, dated J 4th September 1876. 

Tbe facts of the case and judgment appealed from are reported in the 
Indian Law Eeports, 4 Cal., 132. 

Mr. Cowie, Q.C., and Mr. Doyne, for the appellant, argued, that the 
plaintiff had failed to prove that such an assent had been obtained from the 
surety as was contemplated in the' proviso contained in the 135th section of the 
Indian Contract Act, 1872, whicii was tlie law governing this case, and that, 
therefore, the surety had been discharged. 

Mr. Leith, Q. C., and Mr. Graham, for the respondent, were not called upon. 

Their Lordships’ Judgment was delivered by 

Sir J. W. ColYlle. —Accepting the facts found hv both the [242] 
Courts in India, their Lordships agiee with the High Court that the 
liability of the appellant, as accommodation acceptor of the hundis, depends 
on the answer to be given to the question whether he knew of, and consented to, 
the advance interest being taken. The High Court has answered tlie question 
in the affirmative and their Lordships entirely agree in that conclusion. 
Monohur Laha’s evidence alone is sufficient to establish the fact that the 
defendant did know of, and consent to, tbe payment of the advance interest; 
and he was as a witness called by the appellant Nor dotlieir Lordships think 
that the testimony of the witnesses adduced by the plaintiff is, though excep¬ 
tions may be taken to parts of it, altogether inconsistent, as has been argued, 
with that of Monohur Laha. That which relates to a conversation between 
the plaintiff and deleiMant in the billiard-room of the former, upon which 
there was no cross-examination, is quite consistent with all that Monohur 
Laha has deposed to. Again, the probabilities of the case appear to their 
Lordshifis to be all in favour of the conclusion of the High Court. Pogose, the 
drawer of the hundis and the party primarily liable upon them, was absent from 
his place of business; his affairs were evidently in a very shaky condition; 
and although it was possible that wdien he came back again he might be able 
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to make some arrangement for the payment of the hundis, he had no 
present means of meeting thens. In these oircumstances it is hardly conoei^ra- 
ble that the plaintiff would enter into a transaction, the effect of which would 
be to relieve the only solvent party from liability upon the hundis. On the 
other hand, it was much to the interest of the defendant to take the chance of 
the re-establishment of Fogose’s credit, and therefore to assent to such an 
arrangement as was actually made. 

Their Lordships, themfore, will humbly advise Her Majesty to affirm the 
judgment of the High Court, and to dismiss this appeal with costs. 

Appeal dismissed. 

Agent for the Appellant: Mr. T. W. Wilson. 

Agent for the Respondent; Messrs. Watkins and Lattey. 

NOTES. 

[See also Hodges v. Delhi and London Bank, (1900) 2.3 All. 137 where the surety by his 
general consent was hold not discharged ; Bouse v. Jiiadford Banking Co. (1894) 2 Ch. 82 
affirmed in (1894) A. C. 587 ; Blake v. White (18.35) 1 Y. &. C. Ex. 420; Tucket v. Laing 
<(1866) 2 Kay & J. 745; Munster ami Leinster Bank v. Ftance (1889) 24 L. B. Ir. 82.1 


[248] The 4th l\lag. 1H80. 

Present • 

Sib J. W. Cclvie, Sm B. Peacock, Sib M. E. Smith, and 

Sir R. P. Collier. 

Grisbchunder Chuckerbutty and another. 

Guardians of Dwarkanath Chuckerbutty, a Minor.Defendants. 

vet sns 

Jibaneswari Debia, Mother and Guardian of 

Kailas Chunder Cliuokerbutty.Pl.iintiff 

and 

Grishchunder Chuckerbutty, Guardian of 


Dwarkanath Chuckerbutty, a Minor.Defendant 

rersns 

Biseswari Debia, Motlier and Guardian of 
Prosunno Kumar Chuckerbutty.Plaintiff. 


[.On Appeal from the High Court, liengal]. 

Sale in execution oj the "right, title, and interest” oj a Judgment-debtor in a partly executed 
decree—Possession of land attached under Reg V of ISOo, s il6—Right of purchaser. 

A decree of the year 1843 awarded to persons, afterwards represented by the respondents, 
,he possession of a moiety of a taluk, which had been since 1837, and remained till 1866, 
inder attachment by the Collector in vjrtuo of an 0 )<der made under Reg. V of 1812. The Court 
vhich granted the dejiroo, intending to execute it, approved the*pr«oeedings of an Amin pur-, 
lorting to put the decree-holdors into constructive possession of a certain number of mouzas 
)f the taluk. 

In 1850, the appellants, in execution of a decree for money obtained by tbona against 
ihe respondents, purchased ata sale, amongst other things, ” their right, title, and interest” 
n the decree of 1843. Held, that possession of the mouza having been delivered, so far as 
t could be delivered, considering the attachment to which the taluk containing these moulMS 
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was subject, the decree of 1843 had been so far executed ; and that what was 
the appell&nts at the executicu-sale was only the unexecuted portion of the eciee o 

AppeaIjS, on leave obtained, from decrees of the High Court of Bengal, 
dated 12th June 1876, affirming decrees of the Subordinate Judge of Mynien- 
sing, dated 4th January 1875, so far as they were adverse to the defendants, 
appellants The suits were originally dismissed by the Court of first instance, 
on the ground of limitation (l4th June 1873but, on appeal to the High 
Court, having been remanded for trial, as being not barred by limitation, they 
were tried and decided m favour of the plaintiffs, against the appellants— 
decisions which were upheld in the High Court. 

[294] The same question was raised by both appeals, whether the entire 
rights of the respondents, and of those whom they represented, under a decree, 
dated 11th November 1843, of the Court of the Principal Sudder Amin of 
Mymensing, had been purchased in 1850 on behalf of ttie predecessors in estate 
of the appellants, or onlv such portion of that decree as then remained 
unexecuted , it being contended by the respondents tht,t, at the date of the sale, 
the decree had been partly executed 

Mr. Coicte, Q.C., and Mr J. Graham, Q.C., for the Aiipellants. 

The Respondents did not appear 

The facts of the case are stated in the Judgment of their Lordships, winch 
was delivered by 

Sir R. P. Collier. —This case was reduced during the argument to a point 
of law, which becomes intelligible upon the statement of a few tacts. 

Brojo Kishor and Ram Kishor were brothers, joint in estate, of whom Ram 
Kishor died sometime before 1835, leaving two sons, Ram Kumar and Nobo 
Kumar. In the year 1835 an estate, consisting of an 8-anna share in a taluk, 
called Newaz Ali, and belonging to one Abdul Samad, was bought m the name 
of Ram Kumar, but with the joint funds of the family. Brojo Kishor died in 
1836 having shortly before his death separated from the other branch of the 
family. He left two widows, each of whom adopted a son, one adopted 
son being Ishan Chunder and the other Mohesh Chunder. Upon, or some¬ 
time after, the death of Brojo Kishor, Ram Kumar set up an exclusive title to the 
purchased estate; and the representatives of Brojo Kishor, who at that time 
were the adopted sous, in the year 1839, brought a suit against Ram Kumar 
and his brother Nobo Kumar, for the purpose of having their title declared 
and obtaining possession of Brojo Kishor's moiety of this property, and obtained 
a decree awarding to them that possesion on the 11th November 1843. Both 
the plaintiffs m that suit afterwards died, Ishan Chunder being now represented 
by his widow Jibaneswari, the respondent in one of these appeals, and 
C»8] Mohesh Chunder by his adoptive mother Biseswari, the respondent in the 
other appeal. After their death, and in or about 1848, the representatives of 
Ram Kishor obtained a decree against the two last-named widows, as the then 
representatives of Brojo Kishor, in respect of a money demand against Brojo 
Kishor. They proceeded to the execution of that decree. The usual notice and 
proclamation of sale^were made, and on 16th* July 1850 the appellants bought, 
in pursuance of the usual proclamation, among other things, the right, title] 
and interest of the judgment-debtors in the decree of the 11th November 1843! 
The question in the cause is, what passed by the sale of that decree. 

It is necessary to state that, in the year 1837, the whole taluk of Newaz Ali, 
which was subject to a number of disputed claims, was attached by an order of 
the Civil Court, an<i remained in the possession of an officer of the Collector until 
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the year 1866. But, notwithstanding this, the Court, upon the representatives 
of Brojo Kishor obtaining their decree in November 1843, attempted to give the 
decree holders, at all events, constructive possession of a certain number of the 
mouzas, part of their share of the purchased estate, and for that purpose 
deputed an Amin to ascertain what belonged to them. The Amin, made a 
lengthened investigation, and, after hearing both parties, and going over the 
ground, he marked out by sticks and posts certain lands which, accoi'ding to 
his view, the decree-holders were entitled to, and he gave them, or professed 
to give them, possession of those lands , and lie also required the ryots to sign 
kabuliats with respect to these lands. Tliese proceedings came before the 
Court, and were approved b> the Court. It is undoubted, therefore, that tJie 
Court intended to deliver possession as far as it could, and believed that it had 
the right to deliver possession effectual for the execution of the decree to the 
decree-holders of a ceFtiun number of mouzas The question is, whether the 
representatives of Ram Kishor, buying the decree on the 16th of July 1850, 
bought with it those mouzas with respect to which it had been executed in the 
manner described, or only so much of the property to which it relates with 
respect to which it remained unexecuted ? 

[246] The attachment continued until 1866, when it was discharged. 
Thereupon Jibaneswari brought her suit for the purpose of obtaining possession 
of her share of those mouzas of which, as she alleged, possession had been given 
in execution of the decree of the 11th November 1843. Biseswari also brought 
a suit for the purpose of obtaining her share of the same mouzas. These suits 
involve the same question, and the same judgment applies to both of them. 
The defendants alleged their right to the whole of that wdiich had been bought 
of Abdul Samad. The first Court in India found in favom* of the plaintiff's in 
the two suits with respect to the greater part of the property. That decision 
was affirmetl by the High Court, upon the grounds on w'hich it was given, the 
main ground of both decisions being that, in point of fact, possession was 
delivered of the mouzas in question before the sale of the 16th August 1850. as 
far as it could be delivered, considering the (lovemment attachment to which 
the wdiole taluk was subject, and that the dehyery ot the possession, such as it 
w’as, was effectual to execute the decree. 

Their Lordships have felt some difficulty about this case ; but, on the best 
consideration they are able to give it, they do not see their way to reversing 
the decision of the High Court. It has been contended, with a good deal of 
force, that no actual possession could have been given while the wrhole taluk 
was under attachment. At the same time, the Court appears to have under¬ 
taken to execute the.decree, to give sudh possession as could be given, and to 
have adopted proceedings which they deemed proper for that purpose, and 
possession has been given in the manner described of the mouzas now in 
question. That being so, the question is, what was sold by the description of 
“ the right and interest of the judgment-debtors in the decree ? ” Was it that 
of which possession had been given in the manner described, or was it only of 
that portion of the decree which remained to be executed ? Their Lordships, 
on the whole, think it must be taken that what was put up for sale, what was 
intended and what was understfood to be sold, must have been the unexecuted 
portion only of the decree. Under these circumstances, although the case is not 
unattended with difficulty, their Lordships will humbly advise Her Majesty 
that the deci- [247] sion of the High Court be affirmed. Inasmuch as. the res¬ 
pondents have not appeared by counsel, there will be no costs of this appeal. 

Appeal dismtssed. 

Solicitors for the Appellants ; Messrs. Watkins and Lattey. 

Solicitor for the Respondents : Mr. T, L. Wilson. 

3 OAii.— 98 177 
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[6 Cal. 847] 

APPELLATE €EIMINAL. 

The 16th July, 1880. 

Present : 

Mb. Justice White and Mb. Justice Field. 

Gogun Chunder Ghose 
verms 

The Empress. ■’ 

Evidence, Admissibility of—Judgment m Civil suit out of which ciiminal prosecution 

arises. 

In suit by A against the obligors of a bond, the Court held, for the reasons stated in its 
judgment, that the signatures of the obligors were not genuine, and directed the prosecution 
of A on a charge of forgery. On the trial of A before a jury, this judgment of the Civil Court 
was put in evidence on behalf of the prosecution, and its contents commented on by the 
Sessions Judge in his charge to the jury. 

Held, that this judgment h,id been illegally admitted 

Mr. If. Ghose and Baboo Bykant Nath Dass for the Accused 
The facts of this case sufficiently appear in the Judgment of the Court 
(White and Field, 3J.), which was delivered by 

White, i. —This was an appeal by the prisoner Gogun Chunder Gliose 
against a conviction under s. 471 of tlie Code and a sentence of five years’ 
rigorous imprisonment. 

The circumstances out of which the prosecution arose are these : The 
prisoner had brought a suit against Basheeram Mundle and lus two brothers, 
Babooram Mundle and Dharani Dhur Mundle, for the recovery of 726 rupees, 
being the amount of principal and interest due upon a kistibandi, or bond, 
alleged to have been executed in favour of the prisoner by the three brothers. 

[248] The Munsif found that the bond had been executed by one of tbe 
three, Dharani Dhur, but dismissed the suit, because he was of opinion chat the 
signature of the other two defendants, Basheeram and Babooram, were forged, 
and he entertained so strong an opinion upon the point that be directed this 
prosecution, which we are now considering, to be instituted against the prisoner 
for forging the kistibandi, and using it as genuine knowing it to be forged. 

The case has been tried by a jury, and they have come to a unanimous 
verdict that the prisoner is guilty of using this bond knowing it to be forged, 
and in answer to a question they said, that they found the signatures of 
Basheeram and Babooram to be forged, but the signature of Dharani Dhur to 
be genuine- At the trial, the judgment of the Munsif in the civil suit, although 
objected to on tlie part of the prisoner, was put in evidence by the prosecution, 
and read out to the jury, and the substance of the judgment was ^so referred 
to by the Sessions Judge in his charge to the jury. 

The gi’ound of tlK appeal is, that this judgment was improperly admitted 
as evidence, and that eliminating the judgment there is not sufficient evidence 
to justify the verdict. There can be no doubt the judgment was improperly 
received? Technically it was inadmissible, because it was not between the same 
parties, the present parties technically being the Queen-Empre.ss on tbe one 

• Criminal App^l, No'433 of 1880, against the order of W. H. Page, Esq., Officiating 
Additional Seesions Judgfs of‘the J4-Pargannas, dated the 10th June 1880, 
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hand, and the prisoner on the other, and the respective parties in the civil suit 
being the prisoner and the three defendants; and furthermore, it was not admis¬ 
sible on the substantial ground that the issues in the civil and criminal suits were 
not identical, and that the burden of proof rested in each case on different 
shoulders. It was not necessary for the Munsif in the civil suit to find more 
than that the execution of the bond by the three defendants was not proved. 
When the Munsif went furtjher aEwipronounced the bond a forgery, and directed 
a prosecution, it was not a decision on the question of forgery, but merely an 
opinion which, although he Was entitled to give expression to, ought no more 
to have been put in evidence on the present charge tiian the opinion of a 
Magistrate who commits a prisoner to take his trial upon a criminal charge. 

[249] The Judge, in his summing up, draws the attention of the jury to 
this judgment and to the Munsif’s opinion contained in it, and uses the follow¬ 
ing words: " The Mpusif believed that one of the brothers, Dharani, executed 
the document, and that the other names were added afterwards by the prisoner, 
or with his knowledge, and with a dishonest intent. Whether this or whether all 
three names are forgeries, the offence is the same.” It is true that the Judge, 
later on, says to the jury—“ You are not in any way bound by the finding of 
the Munsif , ” and that he also, still later on, draws their attention to the fact 
that in the civil suit the onus prohandi was on the prisoner, whereas at the trial 
of forgery the onus was on the prosecution. But inasmuch as neither the judg¬ 
ment- nor the Munsif’s opinion were evidence, the Judge, if he referred to them 
at all, ought to have told the jury not merely that they were not bound by them, 
but that it was their duty to dismiss them altogetlier from their mind. We 
have next to consider whether, independently of the objectionable evidence, 
there is sufficient evidence to justify the verdict of the jury. 

[The learned Judge then proceeded to consider the other evidence in the 
case, and ultimately arrived at the opinion that, independently of the Munsif’s 
judgment, there was not sufficient evidence which, even if believed, pointed with 
reasonable certainty to the guilt of the accused, and therefore made an order 
of acquittal.] 

Conviction set aside. 

NOTES. 

[For a Kimilar view, see (1880) 4 All. 97 ; (1896) 23 Cal. 610 . (1900) 4 C. W. N. clxxvi.] 
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(6 Cal. 240] 

APPELLATE CIVIL. 


The 10th Jun&, 1880. 

Present: 

Mr. Justice Pontifex, and Mr. Justice McDonell. 


Ajoodhya Persliad and others. Plaintiffs 

versus 

Gunga Pershad and another.Defendants ' 


Appeal affamsi order rejecHng plaint—Plaint itisiijfficientlj/ stamped —Cow t Fees Act {VII of 
1870), s. 12, para. 1 sclied. ii, div. ii, ait. 17, part m—Cnnl Pinced}„,f Code (Act X of 
1877), s. 1, tit ^'Decree". 

An appeal lies against an order rejecting a plamt on the ground of its being insufliciently 
tamped. 

[250] The plaint in this case was declared by the Court to he insuffici¬ 
ently stamped under sched ii, div. li, art. 17, part lii of tlie Court Fees Act, 
and the plaintiffs failing to affix the additional stamps, the plamt was rejected. 

From this decision the plaintiffs appealed. 

Baboo 2’aruck Nath Sen for the Appellants. 

Baboo ITury Mohun Chuckerbiitty for the Kespondents. 

The Judgment of the Court (PoNTiFEX and McDonell, JJ.) was 
delivered by 

Pontifex, J. —We agree with the Court below that the plaint was 
insufficiently stamped under art. 17 of the Court Fees Act, cl. 3 


Preliminary objections were taken to the appeal, on the ground that the 
order of the lower Court was final under s. 12 of the Court Fees Act, which 
enacts, that “every question relating to valuation for the purpose of deter¬ 
mining the amount of any fee chargeable under this chapter on a plaint or 
memorandum of appeal shall be decided by the Court m which such 
plaint or memorandum, as the case may be, is filed, and such decision shall 
be final as between the parties to the suit.” 


But of 8. 588 of the Civil Procedure Code, as it originally stood, cl. (c)f 
provided that an order under a. 54, cl. (A)—being such an order as the present is— 
should be appealable, thereby removing the finality declared by s. 12 of the 
Court Fees Act. 

A second preliminary objection taken was, that although by s. 588, cl. 
(A), an appeal was given in respect of rejection of plaints under s. 54, cl. (A), yet, 
under s. 588 as amended, no appeal is now given. But then, on behalf of the 
api)ellants it was urged, that, under the definition of “ decree” in the amended 
Code, an order reje cting a plaint is within the d efinition. Similarly, the new 

• Appeal from order?No. 64 of 1880, against the order of Roy Matadeen, Bahadur, Suhor* 
dinate Judge, of Gya, dated the 21st November 1879. 


Orders appealable. 


t fSec. 588 :—An appeal shall lie from the following orders 

under this Code and from no other snch orders :— 

* * • « 


(o) Orders under section 44, adding a cause of action. 

• « • 


The orders passed in appeals under this section shall be final.] 
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definition of decree” also includes questions under s. 244, which were made 
appealable by cl. 0)t of s. 588 as it originally stood, but which are omitted in 
'8. 588 as amended. 

We think though the amended s. 588 applies only to appeals from orders 
directing that the plaint shall be amended, and not to rejection of a plaint, 
yet the amended definition of the word [2Slj “ decree” shows that an appeal 
lies in the present case. But, although an appeal lies, we are of opinion that 
the decision of the lower Court is correct. The appeal will, therefore, be 
dismissed with costs. 

Appeal dismissed. 

NOTES. 

[The same view was taken in (1888) 11 All. 91 P. B.=8 A W. N. 28G, (1882) 12 C. L. 
R. 148 , m (1890) 14 Mad. 169 an appeal was hold to lie against an order for payment of 
additional Court Pees (1-890) 14 Mad. 163 

See (1890) 12 All. 129 where a question of category w.is hold not to be a question relating 
tb valuation, (1898) 23 Bom 486. 

For similar orders held to be appealable, see Slessrs. WoodrofEe and Ameer All’s Civil 
Procedure (1908) p. 45-47.1 

[6 Cal. 251] 

The 8th July, 1880. 

Present . 

Mr. Justice Mitter and Mr. Justice Maclean. 

Khemna Gowala.Defendant 

versus 

Budoloo Khan.Plaintiff.'*' 


Arbitration—Civil Piocedme Code (Act X of 2677), Chap, xcxvii — Kabuliat, Suit foi — 

Suit under Act X of 1859. 

Notwithstanding that chap, xxxvii of Act X of 1877 (iii reference to arbitration) does not 
refer .specially to suits brought under Act X of 1859, vet, if both parties to a suit for a 
kabuliat brought under the latter Act, agree to refer the matters in dispute between them to 
certain arbitrators named by tliora, and file a joint petition in the Court of the Deputy Collector, 
st'itingthat they had so agreed, and praying that the case may be referred to such arbitrators, 
neither of them will be afterwards at liberty to object to a decree made, embodying the award 
of the arbitrators, on the ground th.it the reference to arbitration was irregular, and uot 
warranted by i«i\ of the provisions of Act X of 1877. 

When a caso has lieen so referred, the arbitrators are at liberty to determine what appears 
to them to be a fair and equitable late of rent, and notwithstanding the amount so found is 
less than that demanded by the plaintiff m his plaint, the Court out of which the retercnce 

• Appeal from Appellate Decree. No 2056 of 1879, against the decree of R. Towcis, 
Esq., Officiating Judicial Commissioner of Chota Nagpore, dated the IStli June 1879, revers¬ 
ing the decree of Baboo Hurihur Chfhrn Lall, Deputy Collector of Chatra, dated tlie Hth 
November 1878. * 

, t [Sec. 588 —An appeal shall lie from the following orders 

Orders appealable. under this Code and from no other such orders.— 

« * * * * • 

(]) Orders under section 244, as to question relating to the execution of decrees, of the 

fsame nature with appealable orders made in the course of a suit. 

^ ^ 1|6 4 ^ 

The orders passed in appeals under this section shall be final.] 
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issued is not at liberty on that ground to dismiss the suit, but is bound to order the del^- 
dant (with the alternative of eviction) to execute a kabuliatin favour of theplaintifi, engaging 
himself to pay rent to the plaintiff at the rate determined by the arbitrators to be fair and 
equitable. 

The plaintiff in this case, Budoloo Khan, sued the defendant, Khemna 
Gowala, who was his tenant, in the Court of the Deputy Collector of Chatra, 
to obtain a kabuliat at an enhanced rate of rent for the land held under hina. 
It appeared that the defendant had been previously paying rent at the rate 
of Rs. 8 per annum. The rent demanded by the plaintiff in his plaint was 
[2523 Us. 21-15. When the case came on to he heard before the Deputy 
Collector, both parties agreed to rpfer all matters in dispute between them to 
certain arbitrators named by them, and filed a joint petition, praying that the 
case might be referred to such arbitrators. The Deputy Collector made the 
order prayed for. 

The arbitrators came to the conclusion that Rs. 15 per annum was the fair 
and equitable rent payable by the defendant to the plaintiff, and their award was, 
that the defendant should execute a kabuliat in favour of the plaintiff, engaging 
himself to pay rent in future at that rate. 

On the award being returned to the Deputy Collector, the defendant 
objected, first that there was no provision in Act X of 1877, empowering a Civil 
Court to refer to arbitration a suit of this description,—namely, a suit brought 
under Act X of 1859; and secondly, that the arbitrators having found the fair 
and equitable rent for the land held by the defendant under the plaintiff to be 
Rs. 16 per annum, and not Rs. 21-15, as claimed by the plaintiff in his plaint, 
the Court was not at liberty to order the defendant to give a kabuliat at the 
rent allowed by^ the arbitrators, but was bound to dismiss the suit of the plain¬ 
tiff with costs. In support of this contention the case of Gogan Mann v. 
Kashiilmarg Debt (1. L. R., 3 Cal., 498) was relied upon. The Deputy 
Collector dismissed the suit with costs upon both grounds. 

Upon appeal to the Officiating Judicial Commissioner of Chota Nagpore, 
the decision of the Deputy Commissioner was levorsed with costs, and a decree 
passed, ordering the defendant to execute a kabuliat as directed by the award 
of the arbitratora. Against this decree the defendant appealed to the High 
Court. 

Baboo Jogencha Chundor Dey for the Appellant 

Mr. SandeL for the Respondent. 

Baboo Jogendrn Chunde-r Dev. —The judgment of the lower Court of appeal 
is wrong, because tiu Code of Civil Procedure, in chap, xxxvn, contains no provi¬ 
sions empowering any 'Jivd Court to refer to arbitration any case instituted under 
^ Act X of 1859, and the reason for this is obvious. These cases are of a 
[2683 special character, they are suits between opulent or comparatively opulent 
landlords, who are able to command the assistance of the best professional skill 
and experience on the one hand, and needy ignorant and defenceless ryots, 
usually without the means of seeming similar assistance, on the other. It 
is true that, in other suits, the rich and ftie poor appear frequently as 
antagonistic parties; Xut while in all other suits this is an accident, in this 
particular class of suits it is an almost invariable rule. It would not, therefore 
be rash^to assume that, wdiile the Legislature intended to permit ordinary 
cases to be referred, with the consent of parties, to the determination 
of^ non-professional arbitrators, it deliberately omitted to extend that per¬ 
mission to the large and important class of cases in which the knowledge, 
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experienoot and humanity of its own officers might be the only shield between 
the weak and the strong, the oppressor and the oppressed. As to the other 
point,—^namply, whether upon its appearing from the award of the arbitrators 
that the rate' of rent demanded by the plaintiff in his plaint was exorbitant and 
excessive, and not what they found to be the fair and equitable rental, the 
Court of first instance was not right in dismissing the plaintiff's suit, 1 submit 
that this has been decided Oy authority—see Gogon Atanjt v. Kashishwary Debt 
(I. L. B., 3 Oal., 498) and Gholam Mokanied v. Asvrnt Ah Khan (B. L. E., 
Sup. VoL, 974 ; S.C., 10 W. B., E. B., 14). It is true that in all other suits in 
the mofussil, if a plaintiff has claimed a larger sum than is ultimately found to 
be really due to him, a decree is passed in his favour for such sum, and he also 
gets his costs for the amount decreed to him ; but that is because ordinary 
cases differ, as I have already observed, from the class of suits which includes, 
the case now before the Court; and also because it is provided by s. 13 of Act 
X of 1859, that “ najyot who holds land without a written engagement shall 
be liable to pay any higher rent for such land than tlie rent payable for the 
previous years, unless a written notice lias been served on such ryot in or before 
the month of Choit, specifying the rent to whicli he will be subject for the 
ensuing year.” In the present case no notice w'as served on the defendant 
informing him that he would be required to pay [234] at the rate of Es. 15 
for the ensuing year. If any notice was in fact served upon him, it was a 
notice that he would be required to pay at the rate of Es. 21-15 Had the 
claim- made upon him been for Rs. J 6 only, perhaps he would not liave 
resisted it. Again, s. 9 of the same Act provides that ‘ the tender to any ryot 
of a pottah, snch as the ryot ts entitled to receive, shall be held to entitle the 
person to whom the rent is payable to receive a kabuliat from such ryot ” 
The tender of such a pottah as the ryot is entitled to receive, whicIi in the 
present would be a pottah stating the rent reserved to be Rs. 15 per annum, 
appears therefore, to he a condition precedent to the right to demand a 
kabuliat, but no such tender was made before the institution of this suit. 

Mr. Sandel for the respondent.—By the general law of the, land all 
parties to disputes are entitled to refer any matters in dispute between them to 
arbitration , and there is nothing either in A-st X of 1877 or in any oilier Act of 
the Legislature which makes the fact, that a suit under Act X of 1859 is 
pending between them sufficient to deprive them of this right. As to the 
second point, if the submission to arbitration ho ruled to have been a good 
submission, as it is submitted it is, then it follows tliat both parties voluntarily 
agreed that the arbitrators should decide all matters in dispide between them 
in that suit The mattei-s in dispute wore not merely what was tlie proper rent 
to be assessed on the land, the rent of which the plaintiff claimed to enhance, 
but every other matter of defence which the defendant might urge, and the 
last, but not the least in imjiortance, was, whether the plaintiff was entitled to 
receive from the defendant a kabuliat for rent at the rate which they should 
come to the conclusion was a lair rate, or whether his suit should be dismissed. 
The award therefore ought to be upheld. 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered by 

Mitter, J. —The plaintiff, who is the respondent in this Court, brought this 
suit for a kabuliat against the defendant, appellant, in the Court of the Deputy 
Collector of Ohatra, in the Manbhum District, on 3rd June 1878, and on 7th 
August following, both plaintiff and defendant filed a joint petition’before 
Cass] the Deputy Collector, stating that they had agreed to refer the matters 
in dispute to certain arbitrators. 
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These arbitrators, accordingly, delivered their award on 8th November, 
and it was sent in to the Deputy Collector. He, however, rejected it, ^ he 
^jonsidered that it was at variance with the decision in the case of Gogon Manp 
V. Kashtshwary Debt (1. L. B., 8 Cal., 498), as it awarded a lower rate of rent 
than was claimed in the plaint. He, therefore, dismissed the suit. The lower 
Appellate Court, however, after discussing the legality of a reference to arbitra¬ 
tion in a suit under Act X of 1859 (as to which he decided that such a reference 
could lie legally made), and, hnding that there were no valid objections to the 
proceedings of the arbitrators, reversed the decree of the Deputy Collector, and 
passed a decree in terms of the award. 

In this Court it is contended that the reference to arbitration was null and 
void, as the chapter of the Civil Pfocedure Code relating to reference to arbi¬ 
tration IS not applicable to suits under Act X of 1859. 

It is quite true that that part of the Civil Procedure Code does not ajiply, 
and the lower Appellate Court was in error in relying upon t'vo oases reported 
in tlie N. W. P. Reports as autliorities. We havo referred to those cases, and 
find that they are based upon an Act (No. XIV of 1863), which was only 
applicable to the N W. P. 

But we think that, on other grounds, we can uphold the decision of the 
lower Appellate Court. Irrespective of any Code of Procedure, pei*8ons are at 
liberty to refer any matter in dispute to arbitration, and any award made under 
such circumstance may be enforced by a suit brought for that purpose. It 
has also been held by this Court that parties, who have a suit jiending in 
'Court may submit the subject-matter of that suit to arbitration, see Thakoor 
Doss Boyv. Huriy Doss Boy (W. R., 1864, Mis. Rul., 21), and the same law 
has been laid down in Bombay, see Hanvalahdas Kalltandas v Utamchand 
Manhchand (I. L R., 4 Bom., 1). We see no reason why this principle 
should not be applied to a suit in Court undei Act X of 1859. At any rate, if 
there was any [256] irregularity in the reference to arbitration at the request 
of both the parties, w'e think, on the authority of Puna Bihee v. Khoda Biiksh 
(22 W. R., 396) it is one which the respondent cannot be allowed to object to 
in appeal 

No valid giounds for setting aside the aw’ard of tlie arbitrators have been 
shown to us. We, theiefore, affirm tlie decree of the lower Appellate Court, 
and dismiss this appeal witli costs. 

Appeal dismissed. 

MOTES. 

[.SVp the learned note of Mr Hukm Chand m Ins Res judicata (J894) pi). 408-478, undo) 

^ the heading “ Non-eoniphancc with procedure essential for exercise of junfidietioii ma\ he 
w,lived ”] 
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(6 CtA. 286] 

FULL BENCH. 

The Hist June, 1880. 

Present; 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Jackson, 

Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice Tottenham. 


Uma Sunker Moitro.Plaintiff 

versus , 

Kali Kotnul Mozumdar and others.Defendants."' 


Hindu Lair—InJterttanee — Adoptwn—Succession of adopted son to relatives 
'* ' of adoptive rmtlier. 

According to Hindu law, an ikdoptive son takes by inheritance from the relatives of his 
adoptive mother in the same way as a legitimate son. 

Morun Moee Debeah V, Bejoy Krzshto Oossatne^iiyf. R., Sp.No., lill) and ChAnnaiavia 
Kristnn Ayyar v. Minatchi Ammal (7 Mad. H. 0. R , ‘246) overruled. 

This was a suit brought to recover possession of certain property, which, 
the plaintiff contended, devolved on him as the adopted son of one Hurosoon- 
doree Debee, the property having previously belonged to her father, and after 
his death to her brother. The defendants denied the authority to adopt, and 
contended that an adopted son could not succeed to the property of his adoptive 
mother’s father and brother. 

The Subordinate Judge found the adoption to be valid, [237] but decided 
that the plaintiff, under the Hindu law, could not inherit the property of his 
adoptive mother’s relatives, and dismissed the plaintiff’s suit. 

The plaintiff' then appealed to the Additional Judge, wlio, for different 
reasons from those given by the Subordinate Judge as to the question of adop¬ 
tion, but agreeing with him as to the inability of the plaintiff to inherit the 
property, dismissed the appeal. 

The plaintiff appealed to the High Court. 

At the hearing, the learned Judges (Morris and Prinsep, JJ.) referred 
the question of the plaintiff’s right to inherit to a Full Bench, with the 
following remarks:— 

“The plaintiff sues to recover certain property by right of inheritance, he 
being the adopted son of the sister of the deceased Mokund Nath Mozumdar. 

“ It is contended under the authority of the case of Morun Moee Debeah 
V. Bejoy Krtshto Gossamee (W. R., Sp. No. 121) that the plaintiff has no right 
of inheritance in the family of his adoptive mother. The judgment in that case 
was delivered by Shumbhu Nath Pundit, J., and was concurred in by 
Levinge and Roberts, JJ. 

• 

On the other hand, we are referred to the case ot'PuMdo Kuvnarce Dehee v. 
Juggut Kishore Acharjee (I. L. R., 5 Cal., 615), and also to an unreported case, 

* Referance to Pull Bench made by Mr. Justice MORBIS and Mr. Justice PSINSBF, dated 
thf Ist April 1880, in appeal from Appellate Decree, No. 1248 of 1878, against the decree of 
J.R. Hallett, £sq., Officiating Additional Judge of Rajshahye, dated the 31st May 1878, affirm¬ 
ing the decree ^ Baboo Nando Cioomar Bose Roy Bahadur, Second Subordinate Judge of 
^lat district, dated the 20th D^ember 1877. 
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Special Appeal No- 1414 of 1878. In the first of these oases, Mittbb, J. con¬ 
sidered it unnecessary, and declined to consider, whether an adopted son does or 
does not succeed to the relatives of the adoptive mother. But JACKSON and Mc- 
Donbll, JJ., expressed their opinion, that, ‘ according to the interpretation of 
the Hindu law prevailing in Bengal, an adopted son takes by inheritance from 
the reluitives on the maternal side of his father by adoption, in the same manner 
as a son begotten would take.' And in the latter case, the same two learned 
Judges laid down the proposition broadly, that ‘the adopted son succeeds in all 
respects as the natural born son does, both on the maternal and paternal sides.’ 

“ We think, therefore, that this question,—whether an adopted son takes 
by inheritance from the relatives of his adoptive mother—should be referred for 
the decision of a Full Bench. [258] Not only are the judgments of this 
Court in conflict on the point, but the subject is one of great importance to the 
Hindu community.” 

Baboo Sreenath Dass (with him Baboo Mohmy Mohtm Boy and Baboo 
Gurtidas Jianerjee) for the appellant.—Can the adopted son of the sister of the 
deceased present funeral oblations to the deceased ? If an adopted son is a 
sapinda, then he would be entitled to inherit. Section 3, paras. 16 & 17 of the 
Dattaka Chandrika lays down, that the adopted son presents oblations only to 
the ancestor of his adoptive mother My contention is, that the son is the heir 
of the adoptive mother’s relatives—Sutherland’s Synopsis, head 4, p. 219. As to 
the status of an adopted son, see Sec. 1, v. 3, Dattaka Chandrika, and Sec. 5, 
v. 24. The adopted son takes the whole estate of brothers and other kinsmen if 
no natural son exists; see also Sec. 3, vv. 26 & 27. As to right of a sister’s adopted 
son to inherit, see 2 Macnaghten’s Hindu law, p. 88. Gunga Mya v. Kishm 
Kuhore Chcnvdhry (3 Sel. Eep., 128) decides, that an adopted son is not entitled 
to succeed to the estate of his adoptive mother; but see the remarks on this 
case made in 1 Macnaghten, 78. The case of Gunga Persad Boy v. Brijes- 
suree Choivdhrmn (S. D. A., 1859, p. 1091) is a oonvei'se case to the present, 
deciding that the relatives of the adoptive mother succeed to the estate of the 
adopted son. Tara Mohan Bhuttacharjee v. Krtpa Moyee Dehia (9 W. B., 423) 
decides that an adopted son succeeds lineally and collaterally. The other side 
will rely on Chap. X of the Dayabhaga, s. 8, and say, that if a person does 
not come within the first six classes as there laid down, he can only succeed 
to the estate of his father. In Puddo Kumaree Debee v. Juggut Kishore Acharjee 
(I. Tj. B., 5 Cal., 615) it was held, that an adopted son falls within the first 
six classes mentioned in Chap. X. Chtnnarama Kristna Ayyar v. Mtnatchi 
Ammal (7 Mad. H. C. B., 245) refers to the right of an adopted son to succeed 
to the estate of the relatives of the adoptive mother; and follows the case of 
Mortin Moee Debcah v. Bejoy Krishto Gossaniee (W. B., Sp. No., 121). The case 
of [269] Sham Kuar v. Gaya Din (I. L. B., 1 All,, 255) decides the point I am 
arguing for in my favour. According to Menu an adopted son is included in 
the first six classes, and that being so, whatever right a natural son has, the 
adopted sou also has. As to succession of an adopted son ex parte matemd, 
see Mayne’s Hindu Law, 136-144. 

Baboo Mohtny, Mohun Boy on the same side.—Section 6, vv. 50 to 56 of 
the Dattaka Chandrika lays down that the rule regarding the paternal is equally 
applicable to the maternal grandsire of an adopted son, The adopted son 
succeeds to the estate of a sapandia kinsman, and if he is a sapinda^ we are 
entitled to succeed. , 

Baboo Gopal Lall Mitter (with him Baboo Hem 'Chunder Benaryee and 
Baboo Gopal Chunder Sircar) for the respondents.—The highest position given 
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to an adopted son is that given in the Mitakshara, Chap. IX, v. 158:— 
Although an adopted son may form one of the first six classes enumerated in 
Menu, yet he is not to have the same advantages as a natural son." In 
Chap. IX, w. 186*187, cognates are not mentioned. All the persons mentioned 
are members of the same family—Mitakshara,Chap. XI, s. 1, p. 14. [Gabth, C.J. 
—What is there to show that the principle of the text you have just read does 
not apply to an adopted son?] He is not a blood relation. Chapter XI, s. 6 
of the Dayabhaga treats of blood relations, and paras. 27 and 28 go to show 
that a father’s daughter’s son .cannot mean father’s daughter’s adopted son. 
Mitakshara, Chap. II, s. 11, p. 9; Mayne on Hindu Law and Usage, p. 135 ; 
Dayabagha, Chap. X, pp. 7 & 8 ; and 1 Strange, p. 95, were also referred to. 

The following Jud^HientB were delivered by the Full Bench :— 

Mitter, J. —I think that the question referred to us should be answered 
in the affirmative. An adopted son, according to Hindu law, takes by inheri¬ 
tance from the relativdS'bf his adoptive mother in the same way as a legiti¬ 
mate son. 

According to Hindu law, an adopted son occupies the same position, and 
has the same rights and privileges in the [260] family of the adopter as the 
legitimate son, except in a few specified instances, which have been clearly and 
carefully noted and defined by writers on the subject of adoption. The theory 
of adoption depends upon the principle of a complete severance of the child 
adopted from the family in which he is born, both in respect to the paternal 
and the maternal line, and his complete substitution into the adopter’s family, 
as if he were bom in it. 

Nanda Pandita, In the Dattaka Mimansa, Bee. VI^ paras. 50, 51 and 52, 
after laying down that the ancestors of the adoptive mother are the maternal 
ancestors of tlie adopted son, on the authority of certain Bishis mentioned 
therein, in para. 53, supports that opinion thus upon general grounds 
“ And this even is proper. The adopted son, as substitute for the legitimate 
son, being the agent of rites performed by a legitimate son, it follows that he 
is the performer of funeral repasts, the objects of which are the manes in 
honour of whom a legitimate son perfonns such repast. For without difference 
relation to the father and the other sires of the adopter obtains.” The 
original of this passage is more clear upon this point. A more faithful trans¬ 
lation of it would be as follows:—“ For without difference relation to the 
father’s family, &c., obtains.” The author here, quite irrespective of the chapter 
and verse of the Eishis whom he quotes in paras. 51 and 52, supports his 
position on general grounds, and says, that there is no difference lietween an 
adopted son and a legitimate son in respect of his relationship to his adoptive 
" father’s family, &o.,” which words, evidently, according to the author, indi¬ 
cate his (the adopted son’s) relationship to the ancestors of the adoptive mother. 

The cases in which there is a difference are all accurately defined/'both in 
the Dattaka Ghandiika and the Dattaka Mimansa. It would not have been 
necessary to define accurately the points of difference, if in all other respects 
the position of an adopted son bad not been exactly similar to that of a legiti¬ 
mate son. * 

Apart from the general ground, there is a clear and express text 
in the Dattaka Mimansa, which is cited below, [seij showing that a child, 
after adoption, is not only completely severed from his own father’s family, 
but also from his own maternal grandfather’s family ; and that he, by sub¬ 
stitution, becomes connected with his adoptive father and mother’s family, as if 
they were his natural parents : “The forefathers of the adoptive mother only 
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are also the maternal grandsires of sons given, and the rest, for the rule 
r^arding the naternal is equally applicable to the maternal grandsires (of 
adopted sons)”—Dattaka Mimansa, Sec. VI, page 50. 

This case is governed by the authorities of the Bengal school, and it is 
now settled that the law of inheritance in this school is based substantially 
upon the theory of spiritual benefits— see the Full Bench case of Guru Gobtnd 
Shaha Mandal v. Anand Lai. Ghose Mozumdar (5 B. L. E., 15). 

There is abundant authority, both in the Dattaka Chandrika and the 
Dattaka Mimansa, to establish that an adopted son confers on the father of 
the adoptive mother the same spiritual benefit which a legitimate son does. 
Speaking of the Parvatm rite (the rite which is chiefly taken into consideration 
on the question of spiritual benefit), the author of the Dattaka Chandrika, in 
para. 17, Sec. ill, says :—“ But the absolutely adopted son presents oblations 
to the father and the other ancestors of his adoptive mother only.” 

On this subject the author of the Dattaka Mimansa says :—“ As for what 
is said by Hemadri, that the piocept enjoining the performance of a funeral 
repast, in honour of the maternal grandfather, refers to the natural maternal 
grandfather ; that is inaccurate, for it is at variance with the passage—‘ of him 
who has given away his son, the obsequies fail.’ Nor is the capacity of the 
maternal grandsires as givers wanting, for by reason of their alTording their 
assent to the gift (as appears from this passage, having ‘ convened his kindred, 
&c.’) they also are parties to the same. Besides, bj* this passage—‘ the funeral 
cake follows the family and estate -tlie family and estate are declared to be 
the cause of performing the funeral repast, and the estate of the maternal 
grandfather also, like that of the father, lapses [2623 from the son given. 
His incapacity to perform a funeral repast in honour of his original maternal 
grandfather is properly declared ”—Dattaka Mimansa, Sec. VI, p. 51. 
“ Accordingly Hemadri himself, from not being satisfied with tliat (just 
stated), has advanced the other position. ‘ In the same manner, as for the 
secondary father, a funeral repast must be performed in honour of the secondary 
maternal grandfather, and the rest’ ”—Dattaka Mimansa, Sec. VI, para. 52. 

It is, therefore, clear that the adopted son confers the same spiritual benefit 
upon the relatives of his adoptive mother as a legitimate son does, and that 
he is cut off from the inheritance of the relatives of his original mother. That 
being so, it would accord with the dictates of natural justice, as well as with 
the principles upon which the law of inheritance in the Bengal school is based, 
to hold, that an adopted son succeeds to the property of the relatives of his 
adoptive mother in the same way as a legitimate son. 

In para. 51, Sec. VI of the Dattaka Mimansa quoted above, Nanda 
Pandita, citing tlie text of Menu—“ the funeral cake follows the family 
and estate,” says,—‘ that the family and estate are declared to be the 
cause of performing the funeral repast”; and he argues from it “that 
the estate of the maternal grandfather also, like that of the father, 
lapses from the son given.” Exactly the same process of reasoning leads to the 
conclusion that the, adopted son, losing his’right of inlieritance in the family 
of his original father and maternal grandfather, acquires similar rights in the 
family of his adoptive father and maternal grandfather, because the family 
estate.is declared to be the cause of performing the funeral repast. The 
adopted son is, as shown above, bound to perform the funeral repast in honour 
of the manes of his adoptive mother’s ancestors. Therefore, the cause of this 
obligation, viz., the right to inherit their estate, must fdlow. 
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In the Dattaka Chandrika, the right of the adopted son to take by 
inheritance from the relatives of his adoptive mother is declared in clear 
words. After referring to certain contradictory texts of the ancient Bisbis 
upon this subject, the author proceeds to reconcile them thus:— 

C2e8] “ In the same manner the doctrine of one holy saint, that the son 
given is an heir to kinsmen, and that of another, that he is not such heir, ai'C 
to be reconciled by referring to the distinction of his being endued with good 
qualities or otherwise. By reason of succeeding to the estate of saptnda kins¬ 
men, as well as to that of tJie father, he is (argued by the one to be) heir to 
kinsmen : and on account of the particle ‘ only ’ in the phrase ‘ of the father 
only ’ (occurring in the passage subjoined) from inheriting merely of the father, 
he is (argued by the other not to be) such heir. Of these the first six are heirs 
to kinsmen : the other six of the father only ”—Dattaka Chandrika, Sec. V, 
para. 22. “ And thus (the objection of) variation from tlie son given being 

enumerated higher-^and lower in the order of inheritance, and so forth by 
different holy saints respectively, is obviated by the distinction as to his 
qualities, good and bad ”—Ibid para. 23. “ Therefore by the same relationship 

of brother and so forth, in virtue of which the real legitimate son would succeed 
to the estate of a brother or other kinsmen, where such son may not exist, 
(the adopted son) takes the whole estate even ”— Ibid, para. 24. The 
words “ other kinsmen ” in para. 24 clearly indicate sapmda kinsmen, 
because in para. 22 the author expressly says, that, “ by reason of succeeding 
td the estate of sapin^a kinsmen, as well as to that of the father, he is (argued 
by the one to be) heir to kinsmen.” 

Now, if the brother of the adoptive mother be a saptnda kinsman of the 
adopted son, then there cannot be any doubt that, according to this express 
authority, the latter inherits to the estate of the former. 

According to the author of the Dayabhaga, the leading authority in the 
Bengal school, there cannot be any doubt that a maternal uncle is a sapinda of 
his sister’s son. This is clearly laid down in para. 19, Sec. VI of Chap. XI of 
the Dayabhaga. The translation of this passage, as made by Mr. Colebrooke, 
with great deference to him, seems to be strictly accurat<j. The correct rendering 
of this passage is as follows :—“Thei'efore a kinsman, whether sprung from the 
family (of the deceased), though of different male descent, as his own 
daughter’s son or his father’s daughter’s son, or sprung from a t264] different 
family, as his maternal uncle or the like, being allied by a common funeral 
cako Iptnd) on account of their presenting offerings to three ancestors in the 
paternal and the maternal family of the deceased owner, is a sapinda. ” 

Therefore, as a legitimate son, being a sapinda of his maternal uncle, takes 
by inheritance from the latter, so does an adopted son inherit the estate of his 
maternal uncle by adoption, under the express words of para. 24 cited above. 

But it has been contended on behalf of the respondent, that though the 
author of the Dayabhaga has, by an extension of the definition of the word 
sapinda, included in that class persons sjirung from a difl’event family and 
connected by a common pind, yet, according to its ordinaiy signification, as under¬ 
stood by the majority of the Hindu lawyeis, it is limited to agnates or persons 
connected with the deceased through an unbroken line off male descent. It is 
true that many Hindu lawyers use the w’ord sapinda in this restricted sense, 
and it seems to me that the whole strengtli of the case on behalf of the 
respondent lies in this contention. We have, therefore, to determine in what 
sense the word sapinda is used both in the Dattaka Chandrika as well as in the 
Dattaka Mimansa. 
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Id Sec. I, para. 1, the author of the Dattaka Chandrika, after laying down, 
on the authority of Sauuka, “that the adoption of a son bpr any Brahmin must 
be made from among sapmdas,” says in para. 11, “ that, by the use of 
the word saptnda in its general sense, it is meant from such, both of the 
same or different family.” Similarly, in the Dattaka Mimansa (Sec. XI, para. 3} 
the same text of Sanuka being cited, the following observation is made:—“From 
amongst sapindas,” that is, amongst such kinsmen extending to the seventh 
degree inclusive; and the term being used in its general sense, it follows— from 
among such kinsmen belonging to the same or a different general family (gotra )— 
Dattaka Mimansa, Sec. XI, para. 3. 

These passages leave no room for doubt that both the Dattaka Chandrika 
and the Dattaka Mimansa held that, according to the general sense of the term 
saptnda, it would include both agnates and cognates related by a common 
oblation. 

[26S] It is clear, therefore, that, according to the authority of both these 
treatises on the la^w of adoption, which treatises have been always accepted 
throughout India as conclusive on questions relating to it, an adopted son takes 
by inheritance from the relatives of his adoptive mother. 

The learned pleaders on behalf of the respondent relied upon the 
authority of the Dayahhaga, and on a certain gloss of Kulluka Bhatta on a 
particular passage of Menu, defining the rights of an adopted son. Exactly 
the same contention was raised before a Division Bench of this Court in the 
case of Puddo Kwnaree Debee v. Juggut Ktshore Acharjee (I. L. E., 5 Cal., 615), 
where a somewhat similar question was under consideration. In my judgment 
in that case I have fully given my reasons for overruling it. It is, therefore, 
unnecessary here to repeat the same grounds. 

Therefore it is clear to me, that, upon the original works on Hindu Law, 
the weight of authority preponderates in favour of the contention that an adopted 
son succeeds to the estate of the relatives of the adoptive mother in the same 
way as a legitimate son. 

Of the European text-writers, the opinion of Sir T, Strange and 
Mr.Sutherland are in favour of the adopted son’s right. In Macnaghten’s Hindu 
Law, page 78, Vol. I, the contrary view is expressed on the authority of the 
case of Gunga Mya v Ktshen Ktshore Chiwdhry (3 Sel. Eep., 128). But this 
decision, as I shall presently show, is not any authority upon the point under 
consideration. 

There are very few decided cases bearing upon the question referred to us. 
The earliest case upon the subject is to be found in Macnaghten’s Hindu Law, 
Vol. II, page 88. The decision there was in favour of the right of the adopted 
son. In a footnote to that case, Mr. Macnaghten apparently approved of the 
Pundit’s opinion upon which the decision was based. 

The case of Gunga Mya v. Kishen Ktshore Chowdhry (3 Sel. Rep., 128), 
upon which the opinion of Mr. Macnaghten referred to above is based, is, as 
already stated, not a decision in point. There one of two brothers died, leaving 
him surviving a widow and a daughter. In respect of his share the daughter, 
after the death [266] of the widow, sued the surviving brother, who set up a 
gift made by the widow in accordance with an alleged direction left by the 
deceased. The daughter also alleged (most unnecessarily for the purposes of 
that o%se), that she had received from her husband authority to adopt, which 
she had not till then exercised. One of the questions referred to the Pundit 
was, whether, after the death of the daughter, her adopted son, should she 
leave one, would succeed to the property of her father. The Pundit answered 
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this question iu the negative. But as, it did not actually arise in that case, 
and as the right of the daughter to succeed to her father’s estate was unques¬ 
tionable, the Court, on finding alleged gift not established, passed a decree in 
her favoxn- without expressing any opinion on the question of the adopted son’s 
right. Mr. Macnaghten was. therefore, mistaken in supposing that this case 
decided that an adopted son cannot succeed to the estate of his adoptive 
mother’s relatives. 

In Gunga Pershad Boy v. Brijessvree Chowdhrmn (S. D. A., 1859, p. 1091) 
the converse of the case before us arose. The question in that case was, whether 
the brother’s son of the adoptive mother could succeed to the property left by 
his father’s sister’s adopted son. Upon the Pundit’s opinion taken in that case, 
it was decided that he could. The case of Gunga Mya (3 Sel. Eep., 128) 
seems to have been cited, but it was considered to be not in point. 

Then comes the case of Morun Moee Debeah v, Bejoy Krishto Gossamee 
(VV. E., 8p. No., 121), upon which the respondent’s pleaders strongly rely. 
There the very question, referred to us distinctly arose, and was decided 
against the right of the adopted son. The texts of the Dattaka Chandrika and 
the Dattaka Mimansa, extracted above, were not cited. The learned Judges 
were of opinion that the case of Gunga Pershad Boy (S. D. A., 1859, p. 1091) 
was not in point, and based their decisions mainly upon the authority of Gunga 
Myd v. Ktshen Ktshore Chowdhry (3 Sel. Rep., 128). This latter decision, as 
already shown, is not an authority upon the point, and it seems to me that 
although, in Gunga Pershad Boy v. Bnjessuree Chow-Z^fil^dhrain (S. D.A., 
1869 p. 1091), the converse question arose, that case virtually decided the point 
now under our consideration. If A is established to be the maternal grand¬ 
father of B, it follows as a matter of course that B is related to A as his 
daughter’s son. The case of Gunga Pershad Boy v. Brijessuree Chowdhratn 
(8. D. A., 1859, P-1091) in effect established that an adopted son is related to the 
relatives of his adoptive mother as a son actually born of her. If the relation¬ 
ship is established, the rights and privileges which the law of inheritance 
attaches to it follow as a matter of course. The learned Judges in the case of 
Mot'un Moee Debeah v. Bejoy Krishto Gossaniee (W. R., S. P. No., 121), (I say with 
due deference to their opinion), were wrong, both in relying upon Gunga Myav. 
Ktshen Kishore Chowdhry (3 Sel. R. E. P., 128) in support of their decision, as 
well as in distinguishing the ca.se of Gunga Pershad Boy v. Bnjessuree Chow- 
dhrain (S. D. A., 1859, p. 1091) from the one under their consideration. The 
Madras High Court, in the case of Chmnarama Kristna Ayyar v. Minatchi 
Ammal (7 Mad. H. 0. R., 245) followed the ruling in Morun Moee Debeah v. 
Bejoy Krishto Gossamee (W. R., 8p. No. 121), although the learned Judges 
who decided that case were of opinion that that ruling was opposed to the law 
as laid down in the Dattaka Mimansa. On the other hand, a Full Bench of 
the Allahabad High Court, in the recent case of Sham Kuar v. Gaya Din 
(I. L. R., 1 All., 255), refused to follow it, and laid down the law in favour of 
the ^opted son’s rights. These are all the cases upon the point referred to us, 
and it s^ms to me that the weight of authority preponderates iu favour of the 
proposition that an adopted son, according to the true •interpretation of the 
Hindu Law prevailing in Bengal, takes by inheritance from the relatives of his 
adoptive mother. 

• 

The judgments of the lower Courts will, therefore, be reversed, and the 
plaintiff 'mil be entitled to the share which he claims in the property mentioned 
in the plaint, with costs in all the Courts. 


191 



hL,X,6e»I.288 


BRAJESHWABE PEBHAKAE .v 


Gapth, C.J. —I think that the weight of authority is strongly in favour of 
the views expressed by my brother, MiTTER, in his C268J learned and 
exhaustive judgment; and I have great satisfaction in answering the question 
referi’ed to us in conformity with what appears to me the manifest justice of 
the case. 

Jackson, Morris, and Tottenham, JJ. —We concur. 

NOTES. 

[This case was affirmed by the Privy Ckmnoil in (1883) 10 Cal. 282 P. C.=10 I. A. 138= 
13 C. L, B. 379. See the notes to that case in our “ Law Reports ” Reprints.] 
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Budhanuddi and another.Defendants.' 
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Where a claim im made under au alleged mortg.igc against a bond fide purchaser lor 
value, and the defendant puts in issue the genuineness of the transaction, the onus is upon 
the plaintlfl of proving ptnna facie the bona fides, as well as the actual execution 
cf the mortgage ; and if theCouil discredits the plaintiff’s witnesses .is regards the bona fides 
of the transaction, it is at liberty to dismiss the suit, although the defendant gives no 
substantial evidence of fraud. 

A recital in a deed or other instrument is in some cases conclusive, and in all cases 
evidence as against the parties who make it, and it is of more or less weight or more or less 
conclusive .against them according to circumstances. It is a statement deliberately made 
by those parties, which, like any other statement, is always evidence against the persons 
who make it Hut it is no more evidence as against third persons than any other statement 
would be. 

Clmcdry Dtby Petsad v. Chowdry Doirlni Singh (3 Moore's I. A., 347) explained. 

liadhanath Banerjee v. Jodoonath Singh (7 W. R., 441) doubted. 

This was a case referred to Garth, C. J., as a third Judge, under s. 575 
of the Civil Procedure Code, the two Judges wlio heard the special appeal 
having differed on a point of law. The facts sufficiently appear from the 
judgments. 
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Baboo Bugwan Chulider Bern, Subordinate Judge of that distnct, dated the 13th of May 

1878. 
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Jackson, J. —In this case I have the misfortune to differ in opinion from 
my learned colleague, and as the difference relates to a point of law, the appeal 
will have to be referred, under s. 675 of the Code of Civil Procedure, to one or 
more of the other Judges of the Court, My view of the case is this: The plain¬ 
tiff, who is described as peshakar, which, I take it, means a woman of ill-fame, 
sues to recover the sum of Rs. 625 as principal, and Rs. 406-10 annas as 
interest, amounting in all to Rs. 1,031-10 annas, by the sale—firstly, of 
certain property which she alleges to have been mortgaged to her in a registered 
instrument by the defendant 'Hur Soonduri as collateral security, and which 
property has since been conveyed by Hur Soonduri to the other defendant 
Budhanuddi Chowdhry, who appears to be in possession of the same. 

Hur Soonduri, the alleged borrower and mortgagor, put in no written 
statement, but she was examined as a witness in the cause on the plaintiff’s 
side, 

The plaintiff' put in the instrument of mortgage, which purported to have 
been executed on the part of Hur Soonduri by one Nobin Chunder, who is 
admitted to be her son, and who appears to have acted under a general power 
of attorney on her behalf. The mortgage-bond was registered, and it recites 
the payment of the advance of Rs. 625 in full. 

Hur Soonduri fully acknowledged, when examined as a witness, the 
payment of the money, and swore that she had mortgaged the property to the 
plaintiff. Nobin Chunder appears to have been cited both by the plaintiff and 
the defendant as a witness, at all events a summons oh the side of the defend¬ 
ant was shown to us, and appears to have been served, and it is also shown 
that the plaintiff applied for and obtained from the Court an order for the 
prosecution of Nobin on account of his failure to attend upon summons. 

It may be taken as admitted tliat the second defendant did [270] receive 
a conveyance of this property as from Hur Soonduri, and that conveyance, it 
appears, was also executed by the same Nobin Chunder, who likewise received 
the money. 

In the written statement, which was put in by the Chowdhry defendant, 
he broadly asserted that the plaintiff’s claim was wholly false, and that the 
bond upon which she relied was collusive and fraudulent; that there had been 
no payment or receipt of money under the bond, and that Nobin Chunder had 
got the bond executed beforehand for fraudulent purposes. He then set out 
the fact of his own purchase, and recited certain other mortgages previously 
made by Hur Soonduri, which debts, he said, had been paid off with the money 
taken from him. He urged that he had no notice of the alleged mortgage, that 
he had purchased the property in consequence of its being situated near his 
own house, and for that reason had paid a higher price than the market-value 
for it; and in conclusion he made certain allegations regarding an intrigue 
between Hur Soonduri’s son, Nobin, and a person called Soudaminee, whose 
mother, he said, the plaintiff was. 

I observe with great regret^ regard being had to the circumstances of the 
case, that the Subordinate Judge should have permitted this written statement, 
containing most important allegations, and in the last paragraph containing 
statements of a scandalous nature, to be filed by the defendant under the veri¬ 
fication of the mokhtear; and this fact becomes the more significant, when we 
see that this defendant in the sequel has abstained from coming into the 
witness box and giving an account of the facts within his knowledge relating to 
the purchase of this property. 
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The defendant does not say that the intrigue between Nobin and Souda- 
minee commenced before, or that his knowledge of that intrigue was subsequent 
to his purchase through Nobin’s agency. 

Now, at the trial of this case, it seems that the plaintiff swore to the 
execution of this instrument and to the advance of Bs. 625. The defendant, Hur 
Soonduri, also deposed to the like effect, and the witnesses, three in number, 
speak to the execution of the bond and the passing of consideration. 

[271] It seems to me clear on general principles, and on the authority of 
the judgment of the Privy Council in Chotodry Deby Persad v. Chmodry Doio- 
but Sing (3 Moore’s I. A., 347), and with reference to the case of Badhanath 
Banerjee v. Jodoonath Singh (7 W, E., 441), decided by Mr. Justice Markby 
and myself, that, under such circumstances, the plaintiff having put in a duly 
executed and registered mortgage-deed, containing a recital of payment, having 
also sworn herself to the payment of the money—and her testimony I do not 
find has been anywhere discredited—it lay upon the defendant, who pleaded 
that the mortgage was maid fide, to prove such maid Jides. The Subordinate 
Judge appears to have disbelieved Hur Soonduri for some reason or other. He 
appears also to have given little credit to the witnesses who gave> formal proof 
of the execution of the mortgage-deed and the passing of the consideration, but 
he says nothing of the testimony of the plaintiff herself. He remarks upon the 
absence of Nobin Chunder; but, on the authority of the cases to which £ have 
referred, he considers, as I do, that it lay upon the defendant to give proof of 
the mala Jides asserted, and he therefore felt himself bound to give judgment 
for the plaintiff. 

The District Judge on appeal took the opposite view. His judgment is not 
very clear; but he says : “ The question then to decide is whether on such 

evidence ” (having previously spoken of the evidence) “ it can be held that the 
bond was genuine, or that any consideration passed between the parties. 1 
think it is impossible to uphold the genuineness of the bond.” Now, the 
genuineness of the bond was not really in issue. “ Even the lower Court,” 
he goes on, “ only finds on the fii'st issue for plaintiff, relying on the rulings 
of the High Court and the Privy Council, but I do not think this ruling can 
be so interpreted. Such admissions and such recitals are only evidence when 
they are believed to be good. But when, as in the present instance, the lower 
Court discredits Hur Soonduri’s evidence m ioto, it is difficult to see how he 
can accept that evidence as proving the bond. I hold then that, on the 
Subordinate Judge’s own argument, plaintiff’s case cannot stand on the bond 
or on the plea of consideration having passed.” 

[272] Now, in order to examine how far that judgment is correct, 1 wish 
to consider what the plaintiff in this case could have done. The parties to the 
transaction are herself and Hur Soonduri. She has sworn that she had paid 
the money, and she has not been discredited. Hur Soonduri has also sworn to 
the like effect; but both the Judges appear to consider that she cannot be 
believed. But, in the first place, Hur Soonduri was a really superfluous witness, 
and in the next place, it is clear that the jierson with whom the transaction 
actually occurred was Nobin Chunder. The plaintiff does all she can to secure 
Nobin’s evidence, but Nobin refuses to appear. It is clear there was no affirm* 
ative case on the other side on which the Courts below could rely, because the 
onl:^ witness referred to on the side of the defendant, in the judgment of the 
Coiirt below, by name, is Badhanath Chukerbutty, and he, I find, is unable on 
oath to deny the bona hdes of the dispute bond. There is nothing therefore to 
displace the affirpaative evidence given on the side of the plaintiff, and as I have 
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already said the plaintiff herself gave her oath, and neither of the (^urts says that 
oath is false. In that state of the case it seems to me there was no ground, no 
judicial basis, on which the Courts below could refuse the plaintiff a verdict. Of 
course, if a particular fact is in issue, and evidence is given on one side in the 
affirmative, and on the other side in the negative, it is open to the Court of first 
instance, and also to the Court of appeal, to accept the one version or the 
other; but here the evidence is all on one side, and where, as held by the 
Judicial Committee of the Privy Council, there is pnTna facie proof of the 
fact contained in the recital in the instrument, it appears to me that the 
Courts below are not justified, and the lower Appellate Court in this case was 
not warranted in throwing out the case of the plaintiff merely upon grounds 
of suspicion. Let us assume for a moment that the plaintiff’s case was true. 
She has started it by her own oath. She then calls her vendor, Hur Soonduri. 
Hur Soonduri’s interest is gone. Be it the plaintiff, or be it the other defendant, 
who has acquired it, Iluir Soonduri has none. Either she herself or her son is 
clearly tainted with a fraud, and under these circumstances she gives evidence in 
support of the plaintiff’s case, but in such a manner that the Courts below refuse 
[273] to believe in its truth. Is the plaintiff to be affected by this ? Is the 
plaintiff’s true case to be thrown out because of the misconduct of Hur 
Soonduri or of her son ? It seems to me, it clearly cannot. But if the plain¬ 
tiff’s case is untrue, it must be shown to be untrue by positive evidence on the 
side of.therdefendant. It starts with &primafa/:iepvooL There is the solemnly 
registered bond which contains the recital, and on that recital the plaintiff is 
entitled to rely. In addition to that she has given a quantity of other evidence 
and it would be extremely unjust, it seems to me, to throw out her case because 
of a taint in the evidence coming from the side of her vendor, who is undoubt¬ 
edly affected in one direction or the other by fraud. I think, therefore, that, 
under the circumstances of this case, the lower Appellate Court had no judicial 
ground for reversing the judgment of the Court below, that judgment being 
given in accordance with the evidence, and in accordance with the authority of 
previous decisions. 

I undeietand the difference between me and my brother McDONELL to refer 
merely to the powers of this Court in second appeal, his view being that the 
question here is a mere question of fact, with which we are not capable of 
dealing ; but it appears to me that this is a definite question of law, which may 
be thus concisely stated : 

The plaintiff having, in the circumstances stated, given not merely primd 
facie but substantial proof of the advance of which the receipt is acknowledged 
on the regkjtered instrument of mortgage, and defendant having impugned that 
instrument on the ground of fraud, which he does not prove, was the lower 
Appellate Court at liberty to dispose of plaintiff’s suit on the ground that she 
had not completely made out the bona fides of her own mortgage ? 

MoDonell, J. —^I regret to have to differ from my learned colleague, but 
I think in special appeal we cannot interfere with the lower Appellate Court. 
In this case imdeniably the bond had been executed and registered, and 
if the plaintiff had left the case' there, the onus, under ^he rulipgs cited by 
my learned brother, would have been on the defendant to prove the mala 
[2T4] fides of the bond. But the plaintiff was not satisfied to stop here. 
Besides showing that the bond had been executed, she ^duced witnesses to 
prove the bond. These witnesses the Judge, for reasons given in his judgment, 
disbelieves ; and can we say that he should have believed those witnesses, or 
that he has qpmmitted an error in law in disbelieving them, without 
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ourselves reading and weighing the evidence, which we have no right to do in 
special appeal, more especially as it has not been shown that the lower Appel¬ 
late Court has misread or misinterpreted the evidence in any way. In this 
view, I think that the plaintiff is not entitled to a decree, and I should there¬ 
fore dismiss the appeal with costs. 

Garth, C. J. —^The learned Judges of the Division Bench (Mr. Justice 
Jackson and Mr. Justice McDonell) having differed in opinion upon a point 
of law, it has become my duty as a third Judge (under s. 575 of the Civil 
Procedure Code) to decide this case. 

The pleaders ombothfsides have been asked whether they wished to argue 
it again ; but as they have declined to do so I proceed to decide the question from 
the paper-book with the advantage of having before me the judgments of my 
learned brothers. 

The plaintiff appears to be a woman of ill-fame, and she sues to enforce a 
registered mortgage-bond against the property in question, which was given to 
her, as she alleges, by the defendant No. 1, on the 14th of Jeit 1282 B. S. 
(27th ot May 1875). The sum said to have been the consideration for this 
bond was rupees 625, and the-principle and interest due upon it amounted, 
when the suit was brought, to rupees 1,031-10. 

The defendant No. 1 has put in no written statement, but has given 
evidence in the plaintiff’s favour. The defendant No. 2 is the real defendant in 
the suit, having purchased the property from the defendant No. 1 under a 
kobala, dated the 7th of Bbadro 1283 B. S. (22nd August 1876), for a sum of 
rupees 4,300. 

No attempt was made in the Courts below to contest che validity of the 
purchase by the defendant No. 2 There is no [275] doubt of his haviqg 
honestly bought the property, and given a full price for it. The real and only 
question was, whether the mortgage to the plaintiff was a bond fide transaction, 
an'3 valid as against the defendant No. 2. 

The 1st issue was framed to raise this question, viz .—Is the bond in dispute 
a bona fide engagement or is it fraudulent ? 

The way in which this question has been dealt with in the Court below, 
and the way in which it ought to be dealt with as a matter of law, has formed 
the main ground of the difference of opinion betw’een the Court below and 
the two learned Judges of this Court. 

The Court of first instance found that the bond was duly executed and 
registered; and the bond itself contained a recital, that the consideration-money 
was duly paid. The Subordinate Judge appears to have considered, not only that 
there were circumstances which induced a grave suspicion as to the bona fides 
of the bond, but he mentions several facts, which, as it seems to me, ought to 
have weighed very strongly upon the mind of any reasonable man in deciding 
whether the transaction was a real and honest one. 

One of these is, that Nobin, the son of t];ie defendant No. 1, who is said 
to have acted for hea under a power of attorney in the execution of the bond 
and carrying out the transaction, was not called as a witness. His absence 
was certainly a very pregnant circumstance. He had not only acted for his 
mother* in this and other matters of business, but he also notably acted for her 
in effecting the sale to the defendant No. 2. At the time of that sale a list 
of the mortgages upon this very property was given by Nobin to the defendant 
No. 2, in which the mortgage in question did npt appear. Nobin, therefore. 
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when the honesty of tho transaction was called in question, was an all-impor- 
fcant witness. If the money was really paid, he was the person who received 
it. If the transaction was hotia tide, he could have proved it to be so ; and he 
was probably the only person who could and should have explained the fact 
that the mortgage in question was not entered in the list of mortgages given to 
the defendant No. 2. 

Moreover, the Subordinate Judge finds that Nobin was a lover [276] of the 
plaintiff’s daughter, and had been seen at the plaintiff’s house since the institu¬ 
tion of the suit; and again, he is shown to have been named as a legatee 
under her will. Nobin, therefore, ought, undoubtedly, to have been called as a 
witness for the plaintiff, and Nobin did not make his ajiliearanee. But his 
mother, the defendant No. 1, was examined, and the Subordinate Judge says, 
that from the very tenor of her deposition, she spoke of lohnt shi had hem taught 
to speak for the henefiirof the plaintiff, and displayed utter ignorance or loss o 
memory on many other points upon which she was cross-examined. Ho 
evidently considers, that she had been tutored by Nobin, and that her evidence 
was unreliable. 

From these and other circumstances which he mentions, the Subordinate 
Judge seems to have felt great doubt as to the bona fides of the transaction. 
But he found for the plaintiff' apparently upon this ground •—The execution and 
duo registration of the bond was proved, and the bond contained a recital that 
the donsideration-money had been paid by the mortgagee to the mortgagor. 
This recital—according to two rulings of the Privy Council and this Court 
Chowdry Deby Persad v. Ohowdry Dowlnt Singh (3 Moore’s T. A., 347) and 
Badhanath Banerjee v. Jodoonath Sing (7 W. K., 441)—the Subordinate Judge 
considered to be pnma facie evidence of the money having been really paid, 
and coupled with the evidence of execution and registration, he thought it 
established a pnma facie case for the plaintiff, and, as the defendant had given 
no counter-evidence of fraud to rebut tliis puma facie case, he considered him¬ 
self bound (more especially having regard to the above rulings) to find for the 
plaintiff. 

The District Judge took a different view. He considered that, as the bona 
fides of the bond was questioned, tho onus of proving that it was a valid trans¬ 
action as against the defendant No. 2, lay upon the plaintiff, and taking the 
whole of the plaintiff’s evidence into consideration, he found that little or no 
weight ought to be attached bo the recital in the bond . and he dismissed the 
suit upon the ground that the bond not being a bona fide transaction was void 
as against the defendant No. 2. 

In this Court, Mr. Justice Jackson has approved of the view [277] taken 
by the Court of first instance, considering tliat as the plaintiff had made out a 
pnma facie case, which the defendant had not disproved, the lower Appellate 
Court was bound to* give judgment for the plaintiff. On the other hand, Mr. 
Justice MCDonELL thought the question to be one of fact, which it was open to 
the Court below to decide as it did, and that this Court liad no right to interfere 
with the lower Court’s decision. 

It appears to me that the first question for consideration in point of law 
is, on whom the onus of proof lay ; and I think that, having regard to the case 
on both sides, and to the form of the first issue, the onus of proving prima 
facie that the transaction was valid as against the defendant No. 2 lay ppon 
the plaintiff. 

The due execution of the bond is one thing, the bond fides and validity of 
it as against subsequent purchasers is another. But when, as in this case, the 
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4^dndant puts the plaintiff to proof of the validity of the bond generally as 
against him (the defendant No, 2), the jdaintiff is bound to prove pnina fame 
both the due execution of the bond and the bona fides of the transaction. 

But then it is said, that the execution being proved, the bona fides is also 
proved prima facie by the plaintiff's own evidence as well as by the recital in 
the bond ; and great weight has been attached (in deference to" the authorities 
above oit^) to the recital. 

But it seems to me that the effect of the recital, as well as the decision of 
the Privy Council in Chowdry Deby Pershad v. Chowdry DotoltU Singh (3 
Moore’s I. A., 347) h§s been misunderstood. 

A recital in a deed or other instrument is no doubt in some cases conclusive, 
and in all cases evidence as against the parties who make it; and it is of more or 
less weight, or more or less conclusive, against them according to circumstances. 
It is a statement deliberately made by those parties, which, like any other 
statement, is always evidence against the persons who make it. But it is no 
more evidence as against third persons, than any other statement would be. 

Now, in the Privy Council judgment referred to, the question [278j arose 
with regard to a recital made in a ruffanama, or deed of compromise, that a 
particular sum of money, which was the consideration for the compromise, had 
been paid by one of the parties to the other; and the question whether that 
sura had really been paid, was raised in the suit as between the parties to the 
instrument. It was contended that the recital was conclusive evidence of 
payment, but it was held by the Privy Council that though not conclusive, it 
was undoubtedly some evidence of the payment, but evidence which might be 
explained and rebutted; and it was accordingly proved and decided in that 
case, that the payment had not been mcbde. 

In the case of Badhanath Banerjee v. Jodoonath Singh (7 W. R. 441), the 
facts are not very accurately stated. It may be, that there were circumstances 
which made the recital evidence in that case, but it would certainly seem that 
the recital was admitted in evidence‘-as against third parties, who were in no 
way privy to the deed; and if so, the propriety of the decision seems to me 
extremely doubtful. 

In this case, the only way in which, as far as I can see, the recital in 
the bond could possibly be made evidence against the defendant No. 2, was 
this: He no doubt claimed under the defen^nt No. 1, and he claimed the 
very property which was professedly mortgaged by his vendor, consequently the 
recital was a statement made with reference to that property by the person 
under whom he claimed, and therefore it was admissible in evidence as 
against him. * 

But then, in a«case of this kind, the weight to be attributed to the recital 
would depend entirely upon the other evidence of the bona fides of the bond. 
If the plaintiff’s evidence did not satisfy the Court that the transaction itself 
was honest and bona fide, the fact that the parties to the fraud had stated in the 
bond that the consideration was truly paid,, would, as it seems to me, be 
entitled to little or tano weight. 

It was contended on the part of the appellant, that if part of the plaintiff’s 
evidence was sufficient to establish a prima facie case, it was incumbent upon 
the defendant to prove a substantive case of fraud by evidence of his own. 
But the answer to 1279] this is, that though some of the plaintiff’s evidence 
taken hy itself, might have amounted to prima facie proof in her favour, still. 
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looking to the whole of her evidence, and to the oiroumstances of the case 
generally, there was ample ground to justify the lower Court in disbelieving 
her evidence and ‘ dismissing the suit. 

If it were always necessary under such circumstances for creditors and 
others, impeaching transactions of this kind, to give substantive evidence of 
fraud, they would often be placed in a hopelessly unfair position. They, 
generally speaking, have no means of unravelling the fraud, or of enquiring into 
the nature of the transaction, until they came into Court, and they are then 
generally driven to rely upon the skill of their counsel and the astuteness and 
good sense of the Judge. ^ 

In this case 1 consider that there were ample grounds in point of law to 
justify the finding of the Court below, and I therefore concur with Mr. Justice 
McDokell in dismissing the appeal with costs. 

Appeal dismissed. 


MOTES. 

[REC1TAL8~B¥I0ENTI11RY VALUE— 

As between the parties the recitals are evidence and throw the onus on him who denies 
their apparent tenor.— 

(1884) 1. 0. P. L. R. 59 ; 9 All. 713 P. C.; (1890) 23 Cal. 950 ; 3 All. 824 ; 27 All. 71 ; 22 
All. 37i) P. C. 

The rule applies also to those that derive their title from the party .—(1888) 13 C.P.L.R.l. 
But they ’^are not evidence as against third parties and the party relying on them must 
prove them :—(1895) 17 All. 428 =16 A. W. K. 93, though the deed was registered, (1900) 6 
C. W. N. 403 ; onus of proving genuineness and freedom from taint of fraud as against an 
executio7i-pi^rchaee7, (1900) 5 C. W. N. 403 ; (1902) 6 O. C. 18, transfer from a Hindu widow, 
(1907) 6 C. L. J. 653 ; 6 C. L. J. G59 ; (1907) P. W. R. 8 , (1907) P. L. R. 19 ; (1911) 17 
C. L. J. 173=15 I. C. 698 (in Hibabilewaz.)] 

[6 Cal. 279] 

APPELLATE CBIMINAL. 

The 29th July, 1860. 

Present: 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice Tottenham. 

Noor Bux Kazi and others 
versus 

The Empress. ' 

Evidence Act (I of 28W 30, 138—Confession—Admission-—Examinatton of witnesses — 
Judge—Penal Code (Act XLV, 1860), ss. lU. 149, and 802. 

A prisoner, charged together with others with being a membej of an unlawful assembly, 
made a statement before the Committing Magistrate implicating his fellow prisoners and 
another person. He subsequently withdrew this statementcand made another, in which he 
endeavoured to exculpate himself. 

♦ Criminal Reference, No. 89, on Appeal No. 362 of 1880, against the order of T. M. 
Kirkwood, Esq., Sessions Judge of Mymensing, dated the 2j6t May 1880. 
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Held, that thia statement was not evidence against the other prisoners under s. SO' of the 
Evidence Act. It was not a confession, nor did it amount to any admission by the prisoner 
that ho was guilty in any degree of the offence charged, but it was simply an endeavoor on 
his part to explain his own presence on the occasion in such a manner as to exculpate himself, 
[2B0] and any mention made by him in such a statement of other persons having been 
engaged m the not, was altogether irrelevant, and not evidence against them. 

At a trial before a Sessions Court, the Judge, on the examination-in-chief of the witnesses, 
for the prosecution being finished, questioned the witnesses at considerable length upon the 
points to which he must have known that the [cross-examination would certainly and pro¬ 
perly be directed. 

Held, that such a course of procedure was irregular, and opposed to the provisions of 
.138 of the Evidence Act. 

It IS not the province of the Court to examine the witnesses, unless the pleaders on either 
side have omitted to put some material question or questions ; and the Court should, as a 
general rule, leave the witnesses to the pleaders to be dealt with as laid down in s. 138 of the 
Act. 

Five persons, Jamir Mundle, Taiyab, Eabiullah, Noor Bux Kazi, - and 
Dagbu, were charged with being members of a body of men, some hundred in 
number, who, at the instigation of one Aioiruddin Klian, on the 1st February 
1880, armed with spears and clubs, went to take possession of certain lands in 
Mouza Kumarpur. It was alleged that one Kalu Shaikh (who was not before the 
Court) had speared one Kobin Sircar, whohad opposed the entrance of the mob on 
his lands, and Jamir Mundle was charged with having struck him on the head with 
a lati, from which injuries Kobin died. It was further charged that, atthesame 
time, Taiyab slightly wounded with a spear one Keza Mahomed, a cousin of Kobin, 
and that Noor Bux Kazi (unarmed) and Rabiullah, and Daghu farmed with 
deadly weapons) w'ere all present at the time, as leaders of the rioters. 

The four accused firstly mentioned pleaded an alibi. Daghu, who W'as 
arrested on the 5th February, stated before the Committing Magistrate that he 
went to Kamarpur with a body of armed men, and that Kalu, Jamir Mundle, 
Taiyab, and Noor Bux were amongst the party. On the 24th February, before 
the Sessions Judge, he, however, repudiated this statement and said that he 
was forced to accompany the other armed men, but that he only did so as far 
as Husbendi (a place adjoining Kumarpur), where he escaped, and that he did 
not see Noor Bux, Rabiullah or Jamir Mundle, as he did not go to Kumarpur. 

The Sessions Judge, diflPering from?the assessors, found that [281] Noor 
Bux, Jamir Mundle, and Taiyab “ were members of an unlawful assembly 
in the prosecution of a common obje ct, in w hich murder was committed 

Cou'iideration of proofed * £8eo. 30 —When more persons than one are being tried 
confession affecting person jointly for the same offence, and a confession made by one of 
making it and others jont- such persons affecting himself and some others of such persons 
ly under trial for same is proved, the Court may take into consideration such confession 
offence. as against such other person as well as against the person who 

makes such confession.] 

Order of examinations. 1 [Sec. 1.38 :—Witnesses shall bo first exammodin-chief, then 
Direction of re-examina- (if the adverse party SQ desires) scross-examined, then (if the 
tion. * party calling him so desires) re-exammed. 

The examination and cross-examination must relate to relevant facts, but the cross- 
examination need not be cf>nfined to the facts to which the witness testified on his exami- 
iiation*in-chief. 

The re-examination shall bo directed to the explanation of matters referred to in cross- 
examination ; and if new matter is, by permission of the Court, introduced in re-examination, 
the adverse party may'furthor cross-examine upon that matter.] 
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by Kalti, \rhioh offence they knew to be likely to be committed, and the 
commission of which offence they, being present, actually abetted and that 
they had, therefois8, committed an offence under ss. 114’’’ and 149t, read with 
s. 302, of the Penal Code. But concurring with one assessor, he found that 
Daghu and BabiuUah were guilty of rioting armed with deadly weapons, and 
had committed an' offence under s. 148 of the Penal Code. 

He, therefore, sentenced the two latter to three years’ rigorous imprison¬ 
ment, and the three former to death. 

The case was referred to the High Court in the usual way for confirmation 
of the sentence of death, and Noor Bux Kazi, Jamir Mundle, and Taiyah 
preferred an appeal from that sentence. 

Mr. Jackson and.^Munshee Serajal Islam for the Appellants.—The 
statement made by Daghu before the Committing Magistrate cannot be 
said to be a confession such as is mentioned in s. 30 of the Evidence Act. In 
order to implicate the prisoners Daghu must have implicated himself. This he 
did not do. Daghu could not be convicted on his own statement alone, neither 
can the prisoners on Daghu’s statement. Moreover, the statement was with¬ 
drawn at the Sessions Court. [Gabth, C. J.—It is surely evidence against 
them, if it amounts to a confession by him that he was a member of an un¬ 
lawful, assembly ; it is certainly a confession that he was present with 
Amiruddin’s men.] To render the statement a confession under s. 30, it must 
appiear that the confession implicates the confessing person substantially to 
the same extent as it implicates the person against whom it is used— The Qiieen 
V. Belat All (10 B. L. E., 453); see also The Queen v. Mohesh Biswas (10 B. L. 
B., 455). There is a difference between an admission and a confession. The 
confession must be something on which the Court could act without further 
evidence. [Garth, C. J.—If the statement is admissible for the purpose of 
showing that Noor Bux was present, may we not connect [282} that with the 
other evidence ? If the Court were satisfied with the identity of the prisoners, 
would that not be sufficient ?] The case of Begina v Amrita Govtnda 
(10 Bom. H. C., 499) is a direct answer. It is there laid down that if an 
abettor of a crime is, on account of his presence at its commission, to be 
charged as a principal, his abetment must continue down to the time of the 
commission of the offence. At any time before that event he may change his 
mind, and withdraw from the abetment. What is the meaning to be attached 
to the words “the Court may take into consideration ” in s. 30 ? There is no 
proof that the statement was not made behind the back of Noor Bux. It was 
made on the 6th February, and Noor Bux was only arrested on that day, and 
the witnesses for the prosecution are near relatives of the deceased. As to the 
case against Taiyab there is no suggestion that he was present and committed 
the murder. Section 149 of the Penal Code was never intended to refer to a 
charge of murder, see the case of The Queen v. Sabed Ah. (11 B. L. E., 347). 


• [8. 114 :—Whenever any person, who, if absent, would be 
Abettor present when liable to be punished as an abettor, is present, when the ant or 
offence is committed. offence for which he would be punishable in consequence of the 

abetment is committed, he shall be deemld to have committed 

such act or offence.] 

t[S. 149:—If an offence is committed by any member of an 
unlawful assembly in prosecution of the common object of 
that assemidy, or such as the members of that assembly knew to 
be likely to bis committed in prosecution of that object, every 
person who, at the time of the committing of that offence, 
IS a member of the same assembly, is guilty of t^t offence.] 


Every member of an 
unlawful assembly to be 
deemed gnilty of any offence 
committed m prosecution 
of common object. 


8 CAL.—26 
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No one appeared for the Crown. 

The Judgment of the Court (Garth, C. J., and Tottenham, J.) was 
delivered by 

Garth, C. J. (who, after stating the facts, proceeded to deal with the 
evidence against each prisoner individually, and with regard to the statement 
made by Daghu before the Committing Magistrate as affecting Noor Bux 
observed) :— 

The Judge also attaches some weight to what he calls the original confes¬ 
sion made by one of the prisoners named Daghu (who has been convicted 
under s. 148, Penal Code) to the Committing Magistrate, in which he mentions 
Noor Bux Kazi as present. It is our duty to point out to the Judge that this 
statement of Daghu's, which we have read, is no sort of evidence against Noor 
Bux even under s. 30 of the Evidence Act, for it is not a confession; it 
does not amount to any admission by Daghu himself, that he was guilty in any 
degree of the offence charged, but it is simply an endeavour on his part to 
explain his own pi*esence on the occasion in such a manner as to exculpate 
[283] himself. Any mention made by him in sucli a statement of other 
persons having been engaged in the riot, is altogether irrelevant, and is not 
evidence against them either under s. 30 or otherwise. 

(The learned Chief Justice then went into the further evidence, and find¬ 
ing, with regard to Noor Bux, that there was not sufficient evidence of his 
having been present at all, ordered the conviction as regards him to be set 
aside. With lespect to the other two appellants, the Chief Justice found that 
they were members of the unlawful assembly, but there was not sufficient 
evidence to show that the object of the assembly was the murder of Kobin, 
nor that they, as leaders of the assembly, openly incited the others to cause 
his death, and therefore they ought not to be found guilty of murder, but only 
of rioting under s. 148 of the Penal Code. The learned Chief Justice then 
concluded as follows) — 

We think it right to point out to the Sessions Judge, that the course 
which he adopted in the examination of the witnesses for the prosecution was 
irregular, opposed to tho provisions of s. 138 of the Evidence Act, and not 
fair to the prisoners. 

We find that, on the examination-in-chief being finished, the Judge 
questioned almost all the witnesses at considerable length upon the very points 
to which he mast liave known that the cross-examination would certainly and 
properly be directed. The resviilt of tliis, of course, was to render the cross- 
examination by the prisoner’s pleaders to a great extent ineffective, by assisting 
the witnesses to explain awav, in anticipation, the points which might have 
afforded proper ground for useful cross-examination. 

It is not the province of the Court to examine the witnesses, unless the 
pleaders on either side have omitted to put some material question or questions; 
and the Court should, as a general rule, leave the witnesses to the pleaders to 
be dealt with as laid down in s. 138 of the Act. The Judge’s power to put 
questions under s. 165 is certainly not intended to be used in the manner 
■which we have had occasion to notice in the present case. 

MOTBS. 

£A sunihar view has been taken of the value of self-cxculpating or self-mitigating confes¬ 
sions 2 All. 444 ; 2 All. 646 ; 6 Bom. 288 ; 7 All. 646 , 2 A L. J. 53=2 Or. L. J. 22. 

See also 88 Cal. 559 as to the scope of sec. 30.] 
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[284] APPELLATE CIVIL. 


The IMh July, 1880. 

Present: 

Mr. .Justice Mitter and Mr. Justice Maclean. 

Asman Singh.Plaintiif 

versus 

Doorga Eoy and others.Defendants. 

Appeal 111 cafes cognizable by a Small Cause Gantt—Ctvil Ptoccdure Code — 

(Act X aj 1877). 386 

A was the propnctoFdf nine annas of a inouza, Ji and his hiinilj of one anna, and G and 
others of the remaining six atiiias. B and his family having occupied and enjoyed, to the 
exclusion of their co-shareholders, ftftj -four bigas of the inouza, failed to pa> an> rent in 
respect of such occupation. .1 instituted .i suit against them (making C and the other 
holders of the six-aiina share defendants to the suit) to recover the sum of Rs. 412-8 as the 
sum justly due to him after making all proper deductions, including as well the .share of the 
rent of the fiftv-four bighas to which the six-anna shareholders wore entitled, as also the 
share which B and his family were entitled to retain .as projirietors of a one-anna shaie. 
Held, th.at the facts .showed an implied contract on the part of D and his fanuh to pa,> to 
their co-sharcholders whatever, upon taking an aecxiuiit, should appear to he due to them ; 
and that, inasmuch as the total amount sought to be recovered in the suit by A did not 
exceed 500 rupees, the suit was one which might have been brought in a Small Cause Court, 
and therefore the plaintiff had no right of second appeal to the High Court under s. 586 of 
the Code of Civil Procedure. 

The plaintiff in this suit was the owner of an undivided nine annas share 
of mouza Ishakpore, in Pergana Mulk, in the district of Bhagalpore. The nine 
first defendants, who in the pleadings were styled first party defendants, were 
members of a joint Hindu family, and the joint owners of an undivided one- 
anna share in the same property. The remaining defendants, styled the second 
party defendants, were the joint owners of the remaining six annas share. 
Mouza Ishakpore comprised upwards of three hundred bighas of land, out of 
which the proprietors kept by mutual arrangement thirty-two bighas as 
[285] Moodleast in their own hands. These thirty-two bighas were apportioned 
between the proprietors, according to their respective shares, the plaintiff 
taking eighteen bighas as a nine-anna shareholder, the first party defendants 
two bighas, and the second party defendants twelve bighas. The remainder 
of the mouza was let out to cultivating ryots, and the first party defendants, 
in addition to the two bighas kept in their hands as khoodkast under the above 
arrangement, separately as between them and the nine-anna and six-anna 
shareholders, but jointly as among themselves, occupied and cultivated fifty- 
four bighas on the mouza as ordinary tenants. The plaintiff, it appeared, had, 
for some time, with the consent of his co-proprietors, been collecting the rents 
on behalf of all concerned. Previous to the institution of«bhe present suit, the 
plaintiff had.instituted a suit against the first party defendants, on the basis oi 
a wasilhaki account, to recover from them the rent due in respect of their 

* Appeal from Appellate Decree, No 867 of 1879, against the decree of Moulvie Hafiz 
Abdul Kurim Khan Bahadur, First Subordinate Judge of Bhagalpore, dated the 22nd February 
187U, modifying the decree of Moulvie Mahomed Noral Hossein, Muubifdf Begooshcrai, datcil 
the 19th December 1878. 
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ooottpation of the fifty-four bighas during the years 1281, 1282, 1283, and 1284 
(1874—1877) and obtained a decree in the C^urt of first instance, which was 
afterwards reversed upon appeal, on the ground that the relation of landlord and 
tenant did not exist between the p^ies to the suit, and that the plaintiff was 
bound to frame his suit so as to claim whatever was due to him upon an account 
taken between him and his co-owners. 

The plaintiff, accordingly, instituted the present suit against the first party 
defendants, making the second party defendants also parties, and asked for a 
decree for the sum of Es. 412-8, against the first party defendants, as the sum 
due to him, on the footing that the fair rent of the land held by them was 
Es. 3 per bigha, after deducting the share of the second party defendants in 
respect of the occupation by them of the said fifty-four bighas of land. 

The first party defendants pleaded, tnter aha, that the rate at which the 
plaintiff claimed to assess rent upon the land occupied by them was excessive. 

The plaintiff obtained a decree in the Court of first insta.nce, which, on 
appeal, was modified, on the ground that the plaintiff had not shown that Es. 3 
per bigha was the fair rent assessable [286] on the lands occupied by the first 
party defendants, and that therefore the plaintiff was only entitled to the 
amount which would have been due to him if those lands had been assessed at 
Ee. 1 per bigha. 

Against this decree the plaintiff’ appealed to the High Court. 

Mr. M. L. Sandel for the Appellant. 

Baboo Chund-er Madliuh Ghose for the Eespondents. 

Baboo Chander Madhub Ghose took a preliminary objection that the suit 
being to recover a sum not exceeding Es. 500, and being also of a nature 
cognizable in a Court of Small Causes, and there having been an appeal 
already, a second appeal was barred by s. 586* of Act X of 1877. Suits which 
are cognizable by Court of Small Causes are defined by s. 6t of Act XI of 1865. 
That a suit of this description is cognizable in a Court of Small Causes has 
been decided in the following eases:— Huro Mohun Boy v. Khettro Monee Dossee 
(12 W. E., 372), Stmkur Lall Pattuck Gyatoal v. Mussavbut Bam Kalec Dhamtn 
(18 W. R., 104), Joogul Ktshore Boy v. Buyhoonath Seal (20 W.R., 4), and 

* [Soc £86 .—Nc second appeal shall lie in any suit of the 
No second appeal in cer- nature cognizable in Courts of Small Causes, when the amount 
tain suits. or value of the .subject-matter of the original .suit does not exceed 

five hundred rupees.] 

t [Sec 6.—The following are the suits which shall be 
Suits cognizable bv cognizable by Courts of Small Causes namely, claims 
Small Cau.se Courts. for money due on bond or other contract, or for rent, or for 

personal property, or for the value of such property, or for 
damages, when the debt, damage, or demand does not exceed in amount or value the sum of 

five hundred Bupees, whether on balance of account or otherwise, 
provided that no action shall lie in any such Court— 

(1) On a balance of partnership account, unless the balance shall have been struck by 
the parties or thoir agents. 

(2) For a share or j,srt of a share under an intesfacj', or for a legacy or part of a legacy 
under a Will. 

(3) For the recovery of damages on account of an alleged personal injury, imless actual 
pecuniary damage shall have resulted from the injury. 

(4) For any claim for the rout of land or other claim for which a suit may now be 
brought before a Revenue Olhcei, unless, as regards arrears of rent for which such suit may 
be brought, the Judge of the Court of Small Causes shall have been expressly invested by 
the Liooal Government with jurisdiction ever claims to such arrears.] 
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J^^^j^kee Nttndun Sen Mttdhoo Mvtty Qoopta (X.L.B., Gal., 138; S.O., Si 
W'.B., 478). In the last case, which was a suit to recover from the defendantH 
a claimed to be due on account of rents of the plaintiff’s zemindaries 

collected but not accounted for by the father of the defendants, Macphebson, J., 
expressed an opinion that such a suit “ is none the less cognizaUe by the Small 
Cause Court, b^ause it may have been necessary to go into the accounts of 
both parties to see whether the amount claimed is really due or not, Section 
6 contemplates the possibility of having to examine accounts between the parties, 
for it says,—the following are the suits cognizable by Courts of Small Causes, 
namely, claims for money due on bond or other contract, wlien the debt does 
•not exceed in amount or value the sum of five hundred rupees, whether on 
balance of account or otherwise : the only balance of account excepted being 
a balance of partnership account, unless the balance shall have been struck 
[2873 by the parties or their agents.” See also the case of Buldeo Sing v‘ 
Bamsunm Lall (26 W.'E., 234). 

Mr. M. L. Sandel for the appellant distinguished the cases cited for the 
respondents, and contended, that none of them supported the proposition that 
■one of several co-partners, co-owners, or co-proprietors can bring a suit in a 
Court of Small Causes to adjust the account between him and his co-partners, 
■co-owners, or co-proprietors, or to recover an amount to be found due to him 
upon the taking or adjustment of such account. A suit for an account is not 
a suit which can be entertained by a Small Cause Court; Shurrut Chunder 
Km V. Bam Sunkur Surmah (10 W.E., 214), Krishna Kinkur Boy v. Madhub 
Chunder Chuckerbutty (21 W.E., 283). It is submitted that the only rule to 
be adopted is this ; a suit for an account only, a suit between partners for an 
account, a suit between persons who have had mutual dealings for an account, 
and a suit between co-owners and co-proprietors for an account, cannot be 
brought in a Small Cause Court; but where a defendant has entered into a 
contract, express or implied, to pay to, or to hold to the use of the plaintiff, 
money received by him, then a Small Cause Court may entertain the suit, 
notw'itbstanding that it may be necessary to go into an account to ascertain 
the exact sum due. 

The Judgment of the Court (Mitteb and Maclean, JJ.) was delivered 
by 

Mitter, J. —^The plaintiff seeks to recover from the first party defendants 
the sum of Es. 412-8 under the following circumstances. 

The plaintiff is the owner of nine annas of Mouza Ishakpore, and the 
defendants, first and second parties, of one anna and six annas respectively. 
The plaintiff is in charge of the collection of the rent of the mouza from the 
tenants. There are thirty-two bighas of khoodkast lands, which have been 
■distributed amongst the proprietors in proportion of two bighas per anna, for 
which no rent is realisable. 

[288] Over and above their proportionate share of the khoodkast lands, 
the defendants first party cultivated fifty-four bighas in the years 1281, 1282, 
1283, and 1284. The plaintiff brought a suit, under Ben^^ Act VIII of 1869, 
to recover rent for these years on account of these lands from the defendants 
first party, and obtained a decree in the Court of first instance. But on appeal 
the suit was dismissed on the ground that there did not exist the relationship 
of landlord and tenant between the parties, and that its frame was mis- 
•conceived, inasmuch as the plaintiff could not recover anything without an 
adjustment of account between the shareholders regarding the profits of the 
mouza. The plaintiff has, accordingly, brought this suit, alleging that, on an 
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adjustment of accounts of the profits of the mousa, he is entitled to recover the 
sum claimed. This being the nature of the suit, a preliminary objection has 
been taken to the hearing of this second appeal, on the ground that the suit was- 
one of a nature cognizable by a Court of Small Causes. The appellant’s 
pleader, on the other hand, urges, first,—that a Court of Small Causes, under 
s. 6" of Act Xf of 1865, has no jurisdiction to trj- a case in which accounts 
have to be taken ; and secondly, that under the first proviso of the section 
in question, such a Court is not competent to take cognizance of the present 
suit. Several cases have been cited in support of their respective conten¬ 
tions:— Shurrut Chunder Kur v. Simknr Siirmah (10 W. E., 214), 

Htiro Mohan Boy v. KhettroMonee Dossee (12 W. E., 372), Sunknr Loll Puttuck 
Gyawal v. Mussamut Bam Kalee Dhomin fl8 W.E.. 104), Krishna Ktnkur 
Boy V. Madhub Chunder Chucked butty (21 K, 2S3), Jooanl Ktshore Boy 
V. Btigho&nath Seal (20 W.E., 4), Dyehukee Nundun Sen v. Miidhon Muity 
Goopta (l.L.E., 1 Calc., 123 ; s.c., 24 W.E., 47H), and Bidden Sing v. Bain 
Surun Lall (25 W. E., 234). 

Having regard to the provisions of s, 6, Act XI of 1865, and to the 
authorities cited before us, we think the preliininarv objection taken must 
prevail. The suit is substantially one in which one of the joint owners of a 
mouza seeks to recover, to [289] the extent of his share, profits of tlie mouza 
from a co-sharer, who has appropriated the same in excess of his own share. 
Such a claim as tins is evidently based upon an implied contxact which exists 
between the joint owneis of a zemindary or other landed propertA, and by 
which one co-sharer binds himself to make good to the others any profits 
which he may have appropriated in excess of his own proper sliare • Svnkur 
Lall Pattnck Gayawal v. Mnssamnt Bom Kalee Dhamin (18 W E., 104) 

The contention that a Court of Small Causes is not competent to take 
cognizance of any case in which an account is to be taken is, we think, untenable 
If it w'ere valid, there W’ould have been no necessity for the jircniso upon 
which the learned pleader for the appellant relies in the alternative. Sec also 
Dyehukee Nundun Sen v. Mndhoo Mutty Goopta (I L. E., 1 Cal., 123 , s.C'., 
24 W. E., 478). We are also of opinion that the present suit cannot be con¬ 
sidered to be “on a balance of partnership account,’’ in the sense in wdiich 
these w'ords have been used in the first proviso of s. 6 of Act XI of 1865. The 
word “ partnership” here, it seems to us, refers to the relation which subsists 
between certain persons as defined in s. 239 of the Contract Act. The appeal 
must, therefore, be dismissed with costs. 

Appeal dismissed 

NOTES. 

[Huit on implied fi>iui!xct held to bo cogni.sabU', u>e 15 Cal 05‘2. 

See also 12 Mad H49 J 
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[6 Gal. 289] 

The 10th September', 1880. 

Present. 

Mr. Justkjk Morris and Mr. Justice Prinsep. 


Mokundo Lall Koy.Defendant 

versus 

Bykunt Nath Koy.Plaintiff. ■' 


Hindu Lau Inhctitono'—Adopted Son. 

An adopted son is not precluded from inheriting the estate of one related lineally, althougli 
at a distance of more than three generations from the cominou ancestor 

[290] The plaintifprwho was the adopted son of one Brojo Nath Koy, sued 
to recover possession of certain pro])orties as heir of one Gour Kishore Koy. 
It appeared tliat Brojo Nath’s father was the third cousin of<Gour Kishore Koy. 

Baboo Hreeiiath Dass and llaboo Gurudas Baneriee for the Appellant 

Baboo Mohiwy Mohun Itoij and Baboo Hash liehaty Gliose for the 
Respondent. 

The Judgment of the Court (Morris and Prinsep, .1.1.) was delivered by 

Trinsep> J. —The onlv point raised by the defendant, special appellant 
before us, is, that, by reason of his beuih' an adopted, and not a naturally 
begotten, son of Brojo Nath Ron , the plaintiff is no lieir to (rour Kishore under 
Hindu law, an adopted son not being recognized as a saknlya or .snmanodakn, 
nor is entitled to inherit if he he not a sapmda or related witliin three degrees 
from the common ancestoi. 

The general principle is very clearlj laid down in the Dattaka Mnnansal 
6, para 53 : — 

“Without difference, relation to the father and othei sires of the adopter 
obtains in the same manner as relation to tlie general family, the f.j.inily deity, 
and family rules of that person , the term ‘son’ is used without restiiction in 
these and other passages ” 

Unless, therefore, we found some authority clearly restricting tlio rights 
of inheritance on the part of an adopted son, and declaring that they are 
something less than those of the naturallv liogotton son, we certainly should 
make no distinction between them. There is a distinction declared by Hindu 
law' where a naturally begotten son inherits jointly with a son previously 
adopted, but w'o can find no express authority for limiting the rights of an 
adopted son to inherit to the estate of one roLited lineally by more than three 
generations from the common ancestor. The point seems never to have been 
raised before in our Courts, but we observe that the judgment of this Court 
in the case of Tara Mohnn Bhatta^harjee v. [291] Krtpa Moyee Dehea, (9 W. R., 
423) admits the rights of an adopted son to one more distantly related to him. 

We, therefore, dismiss the appeal with costs."I 

• jff)veal dismissed. 

* Appeal from Appellate Decree, No. 689 of 1879, ag.i,inijt tlie decree of T. T. Allen, Esq.. 
Judge of Rajahahyo, dated the 17th Docembor 1878, coufirmmg the decree of Baboo Koyelash 
Chuudor Mookerjoe, Subordinate Judge of that district, dated the 11th September 1878. 

1 See Boghubanand Dass v. Sadh Chum Dass, I. L. R. 4 Calc., 428 ; Fuddo Kumaiee 
Debee v. Juggut Kishore Acharjee, I. L. R. 5 Calc., 615 ; and Uma Stinker Mmtro v. Kali 
Koniul Muzmndar, ante p. 256. 
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fOTBI.* 

[jSm the Notes to 8 Od. 803 Pr CL in the “LawReports** Beprints where the ruleso£ 
tanee relating to adopted sons are stated.] 

[S 0*1. 381] 

The 13th September, 1880. 

Present : 

Mr. Justice White and Mr. Justice Field. 

Mutty Bam Sahoo.Defendant 

versus 

Mohi Lall Boy..Plaintiff.'* 

Jurisd%ction—Right of Way — How-far findingof Magistrate thereon binding on Civtl Court- 

Code of Criminal Procedure (Act Z o/1872^, ss. 521, 523, 530— Estoppel. 

A Civil Court is not competent to set aside the order of a Magistmte made under s. 521,| 
of the Code of Criminal Procedure, on the ground that such order was made without jurts* 
diction because the land in respect of which the order was m:ide is private property and not a 
thoroughfare, or public place. A Civil Court can, however, irrespective of an order made under 
M. 521 by a Magistrate, try the question, whether the land which formed the subject of such 
order is private property, and not a thoroughfare or public place, as between the parties to 
such suit and those who claim under them. 

Per. Field, J.—A person who, on receipt of an order made by a Magistrate 
under s. 521 of the Code of Criminal Procedure, declaring the existence of a right 
of way over such person’s lands, demands, under s. 523 of the same Code, the appointment 
of a jury to try whether such order was re.isonable, is not by such action estopped from 
afterwards bringing a suit in a Civil Court, seeking to establish his right to the exclusive 
enjoyment of the same lands. 

This was a suit in which the plaintiff sought for a declaration of his right 
to the exclusive enjoyment of two plots of land. In respect of the first plot, 
the plaintiff alleged that it was homestead land, which had long been in his 
exclusive possession; that the defendant, by falsely claiming a right of way 
over the said plot, had obtained an order to that effect from the Magistrate 
1292] under s. 521 of the Code of Criminal Procedure, The plaintiff prayed 
for a decree setting aside the Magistrate’s order, and for his restoration to the 
exclusive possession of the land in dispute. At the time of the judicial enquiry 
instituted by the Magistrate, it was shown in the present suit that the plaintiff 
had availed himself of the opportunity given him under the Criminal Procedure 
Code to insist upon the appointment of a jury under s. 523 of that Code to 
consider whether the order made by the Magistrate was a reasonable and proper 
order, and that the jury had cqnfirmed the order of the Magistrate in this 
respect. 

The Court of the first instance found on the facts that the right of way 
claimed by the defendant had only been exercised upon sufferance on the part 
of the plaintiff, and was not of sufficiently ancient date to warrant the establish¬ 
ment of a prescriptive right; that the claim made by the defendant was in 

• Appeal from Appellate Decree, No. 1585 of 1879, against the decree of Baboo Sreeuath 
Roy, Subordinate Judge of Hooghly, dated the 26th May 1879, aftirmmg the decree of Baboo 
Sashibhusun Mookerjee, Second Munsif of Mohisrakha, dated the 3rd June 1878. 

t[Undcr this section a. Magistrate may order removal of nuisances.] 
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Toapeot of a private, not a pabKo, right of way; and that the Ma^strato 
therefore was acting uUra vires in adjudicating upon the matter at all. For this 
reason, the Court set aside the order of the Magistrate as made without juris* 
diction, and on the facts gave the plaintiff a decree, establishing his right to the 
exclusive enjoyment of the lands in suit. 

The Subordinate Judge, for substantially the same reasons, confirmed the 
decision of the lower Court. 

The defendant appealed to the High Court. 

Baboo Umbika Churn Bose and Baboo Bhowany Chum Dutt for the 
Appellant. 

Baboo Joy Gobind Shome and Baboo Rally Chum Bonerjee for the Bespon- 
dent. 

The Court (WHITE and Field, JJ.) delivered the following Judgments:— 

Field, J. —In this case the plaintiff sued to recover possession of two 
plots of land. As to the second plot I see no reason to interfere with the 
decree of the Munsif, confirmed by the Subordinate Judge,, which declares the 
plaintiff entitled to half this plot, and directs that the earth thrown upon such 
half, in [293] excavating defendant’s tank, be removed. Clearly there is no 
ground of interference on second appeal. 

- -The main contention is in respect of plot Ho. 1. It appears that, in 
respect of this plot, the defendant made an application to the Magistrate; and 
the Magistrate, dealing with this application as a case under s. 521 of the 
Code of Criminal Procedure, made an order directing the plaintiff, who had 
closed a certain path over this piece of land, to remove the fence put up for the 
purpose of barring the right of way, and to leave the path open. 

The plaintiff now substantially contends that this order of the Magistrate 
was made without jurisdiction, inasmuch as the path or the land over which 
it runs was not a thoroughfare or public place within the meaning of s. 521, 
Code of Criminal Procedure; and the Magistrate had therefore no power to 
make the order just mentioned. He further contends that the land is ’his 
private property, and that the defendant has no right of way over it. He 
therefore asks that the order of the Magistrate may be set aside, and that he 
may be declared entitled to the unobstructed possession of this plot of land. 

Two questions are thus raised for decision, viz. :—(i) Is it competent to a 
Civil Court to set aside the Magistrate’s order made under s. 521, Code of 
Criminal Procedure, on the ground that such order was made without jurisdic¬ 
tion,^ inasmuch as the land is private property, and not a thoroughfare or 
public place ? (ii) Is it competent to the Civil Court, irrespective of that order, 
to try the question whether the land is private property, and not a thoroughfare 
or public place, and to make a decree accordingly, which, if the land is found to 
be private property, will have the effect of barring any similar order by a Magis¬ 
trate hereafter ? It may be observed that the order made by the Magistrate 
has been obeyed, and may be said to be spent. There is no suggestion that 
that order took the form of a perfJetual injunction. , 

It has been contended on the part of the defendant that both these ques¬ 
tions aie concluded by the authority of the case of Peart Loll Co. v. Bookc 
(3 B. L. B., A. C., 305 ; .sc., 11 W. B., 434). In that case an order bad been 
made apparently und% s. 308 of the old Code of [294] Criminal Procedure; 
and Jackson J., said:—"It seems to me quite clear that the Civil Court 
has no jurisdiction to call directly in question the propriety of such an order. 


8 CAL. -27 


209 



1.« Cal. 2SS 


MUTTYSAM SAHOO r. 


The plaintiff may have civil rights which he may possibly be enabled, to 
enforce in other ways ; hut it seems to me quite clear that a Civil Court is 
not competent to declare a road, which has been opened by the order of the 
Magistrate, to be no public thoroughfare, and to direct that it be closed by 
the assistance of the officers of the Court.” And Markdy, J., said :—“ In 
this case, however, an order has been made by the Civil Court, declaring 
that a road, which is claimed to be a public road, shall be stopped. Tliat 
appears to me to be an order which, under any state of circumstances, the 
Civil Court has no power to make.” 1 have referi’ed to the original papers 
of this appeal, and 1 think that the question whether an order made under 
s. 308 of the old Code (wliich corresponds witli s. 521 of tne new Code), 
directing the removal of an obstruction or nuisance from a thoroughfare or 
public place, is conclusive as to the locus being a thoroughfare or public place, 
was not directly raised or decided in that case. The plaintiff there sued to liave 
two roads closed, which lie alleged that the defendant had made over his 
land in accordance with an oi’der of a Magistrate. Tliis order was, doubtless, 
made under s. 308 of the old Crinuual Procedure Code. One of these roads 
was a cart-road, and the otlici a footpath. The Munsif raised and tried the 
issue whetlier these roads had been used by the public or not. Ho found sub¬ 
stantially that the cart-road was not a public road, and the defendant bad no 
right to use it, and that the footjiath was a public tbovoughfaro used by the 
public, and defendant was, therefore, entitled to use it, and lie made a decree 
accordingly. This decree was confirmed by the Subordinate .Judge, wlio regard¬ 
ed the suit as a suit to set aside the oidors of the Magistrate. In tlio grounds 
of appeal to the High Couit no question was raised as to the juiisdiction of the 
Civil Court to entertain tlie suit, but at the hearing a question of jurisdiction 
did arise. JA(;K80K, J , said .— “ The ground of special apjieal, which seems to us 
to arise in this case, w'hich Jias not been taken in tlie petition of special appeal, 
but which wo have allowed to be taken, is, that the order made bv the Civil Court 
in this case is one w’hich it was not C29S] competent to make. 1 think the order 
made is clearly be\ ond the competency of the Civil Court. Tlie defendant, it 
seems, has obtained an order from the Magistrate, whicli 1 iiresume was under the 
308tli section of the Code of tlie Criminal Piocedure, declaring the road in ques¬ 
tion to be a public tlioioughfaic, and ordering it to he kept open, ft seems to 
me quite clmr that the Civil Couit has no junsdivtion to call <hie,ctly in question 
the propriety of such an ordei.” The language which follows appears to embrace 
a broader jiroiiosition ; but having legard to the facts of the case, t.o the view of 
the Subordinate Judge, and to tlie language just quoted, I think it clear that 
the suit was vegaided as a suit bi’ought for the purpose of “ calling directly m 
question the Magistrate’s order.” Such a suit, no doubt, could not ho enter¬ 
tained, if the application made to the Magistrate set fortli a case within his 
jurisdiction under s. 308 of the old Code, and he had exercised jurisdiction 
accordingly. The cases of Sham Dass v hhola Dasn (1 VV. R., 324) and 
Ihc Queen v Janokeenath Jihuttachariee (2 W.R , Cr. Eul., 36) show that a 
Magistrate is not entitled to interfere w'hon a place is not a thoroughfare or 
public place, but is private ground. 

• 

It is quite possible to suppose a case in which there was a contention 
before the Magistrate as to whether the place was public or private. The 
Magistrate would have to decide this question in order to detennine whether 
he ought or ought not to exercise jurisdiction. I take it that liis hona fide decision 
of the point would be conclusive so far as regards an order made under s. 303 
of the old, or s, 621 of the new. Code if that order were called directly in 
question m the Civil Churt, on the ground that it was made without jurisdiction. 
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inasmuch as the place was not a thoroughfare or public place. It may be 
observed that what these sections give the Magistrate jurisdiction to do is to 
remove an obstruction or nuisance from a tlioroughfare or public place. There 
is no jurisdiction to declare a place to be a thoroughfare or public, unless it be 
incidentally, for the purpose of the order, no jurisdiction to make sucli a 
declaration, which shall be binding for tlie future 

In the case of The Queen v. Bolton (l Q. B., 66) in which a rule for a [296] 
certiorari was made absolute, Lord Denman, G. J., said.—“ Two points 
were made in support of the order: the first, that the proceedings all being 
regular on the face of them, and disclosing a case within the jurisdiction of the 
Magistrates, this Court could not look at affidavits for the purpose of impeacliing 
their decision ; the second, that even if those affidavits were looked at, the case 
would be found to he one of conflicting evidence, in whicli tliere was much to 
support the conclusioiX.to which the Magistrates had come, and that this Court 
would not disturb that conclusion, even if it might have been disposed to liave 
decided differently had the matter originally come before it 

‘‘ The first of these is a point of much importance, because of very general 
application , but the principle upon which it turns is very simple , the difficulty 
is always found in applying it The case to besupiiosed is one like the present, 
in which the Legislature has trusted the original, it may he (as heio) tlio final, 
jurisdiction on the niants to the Magistiatos below, m which this Court lias no 
jurisdiction as to tlie merits, either ongmallv or on apjieal. All that we can 
then do, when their decision is eoinplamcd of, is to sec that tlie case w'as one 
within their jurisdiction, and that their jn’oceediugs on the face of them are 
regular and according to law Even if their decision should upon tlie merits he 
unwise or unjust, on those grounds we cannot teverse it So far, we behove, Avas 
not disputed . but as the inquiry is open, rj ro»rcss/s, to see Avhether tlie case Avas 
ANithin the jurisdiction of tlie Magistrates, it is contended that affidavits aie 
receiA^able for the purpose of shoAving that the-A acted AA’ithout jurisdiction, and 
this is, no doubt, true, taken literally the Magistiates cannot, as it is often s,aid, 
gi\'e themselA'os jurisdiction merely bv their own affirmation of it. But it is 
obvious tliat this may haA'e Iaa'o senses in the one it is true , in the other on 
sound jirinciple, and on the best considered autliorit\, it Avill be found untrue. 
Where the charge laid before the Magistrate, as stated in the information, does 
not amount in law to tlie offence oa’ci Avhich the Statute giA'es him jurisdic¬ 
tion, his finding the paity guilty bv bis conviction in the \’^er> terms of the 
Statute would not avail to give linn luiisuhction The conviction Avould 
lie bad on the face of the proceedings, all being retuined [297] before us. 
Or, if the charge being really insufficient, he had misstated it in drawing 
up the proceedings, so tliat they Avoiild appear to be legular, it Avould be 
clearly comiietent to the defendant to show to us Iaa' affidavits Avhat the 
real charge was, and that apjicaring to ha\e been insufficient, ayo should 
quash the conviction. In both these cases a charge lias been presented to 
the Magistrate over which he had no jurisdiction, he had no right to entertain 
the question, or commence an inquiiy into the merits, and his proceeding to a 
conclusion will not give him jurisdiction. But as in this latter case Ave cannot 
get at the want of jurisdiction bftt by affidavits, of neoe^ity we must receive 
them. It will be observed, however, that here Ave receive them, not to show 
that the Magistrate has come to a Avrong conclusion, but that he never ought, 
to have begun the inquiry. In this sense, therefore, and for this purpose, it is 
true that affidavits are i-eceivable.” 

“ But where a charge has been well laid before a Magistrate, on its face, 
bringing itself within his jurisdiction, he is bound to commence the inquiry : 
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in 80 doing he, undoubtedly, aots within his jurisdiction; but in the eouise of 
the enquiry, evidence being qffered for and against Jhe .;oharge, the ^)per, 
ordt may/be the irresistible, conclusion <to be drawn may be, ^hat.the craenoe 
has not been committed, and so that the case in one sense was not within the 
jurisdiction. Now, to receive affidavits for the purpose of showing this, is 
clearly in effect to show that the Magistrate’s decision was wrong if he affirms 
the charge, and not to show that he acted without jurisdiction: for they would 
admit that, in every stage of the inquiry up to the conclusion, he could not but 
have proceeded, and that if he had come to a different conclusion, his judg» 
ment of acquittal would have been a binding judgment, and barr^ another 
proceeding for the same offence. Upon principle, therefore, affidavits cannot 
be received under such circumstances. The question of jurisdiction does not 
depend on the truth or falsehood of the charge, but upon its nature ; it is 
determinable on the commencement, not at the conclusion, of the inquiry; and 
affidavits, to be receivable, must be directed to what appears at the former 
stage, and not to the facts disclosed in the progress of the inquiry." 

[2983 ‘ * We will cite only two authorities in support of this reasoning. 
The former, that of Brittain v. Ktnnatrd (1 Brod. & Bing., 432) and the 
admirable judgment of Bichardscn, J., at page 442 are too well known to make 
it necessary to state them at length. There, in the case of a conviction under 
the Bumboat Act, it was asked, shall the Magistrate, by calling a seventy-four 
gun ship a boat, give himself jurisdiction and preclude inquiry The learned 
Judge gave the answer—‘ whether the vessel were a boat or no was a fact on 
which the Magistrate was to decide; and the fallacy lies in assuming that the 
fact which the Magistrate has to decide is that which constitutes his jurisdic¬ 
tion.’ And it is obvious that if it were, whenever an action were brought 
against a Magistrate for issuing his warrant upon his conviction, in order to 
show his jurisdiction, without which he would have no defence, he would bo 
bound to prove the facts on which his conviction proceeded. The second case 
is a recent decision in the Common Pleas of Cave v. Mountain (1 Man. & Gr., 
267), which wo cite only for the rule, which seems to us very clearly and 
satisfactorily laid down by the Lord Chief Justice:—‘ There can be no 
doubt but that if a Magistrate commit a party charged before him in a case 
where he has no jurisdiction, he is liable to an action of trespass. But if 
the charge be of an offence over which, if the offence charged be true in fact, the 
Magistrate has jurisdiction, the Magistrate's jurisdiction cannot he made to 
depend upon the truth or falsehood of the facts or upon the evidence being suffi¬ 
cient or insufficient to establish the corpus delicti brought under investigation. 
These cases were both of them actions of trespass against the Magistrate con¬ 
victing, but they are authorities not on that account the less in point on the 
present occasion.” 

“We conclude, therefore, that the inquiry before us must be limited to 
this, whether the Magistrate had jurisdiction to inquire and determine, supposing 
the facts alleged in the information to be true; for it has not been contended 
that there was any irregularity on the face of their proceedings.” 

The marginal note to Brittain v. Kinnaird (1 Brod. & Bing., 432) 
is:—“ In trespass against a Magistrate for taking and detaining a vessel, 
a conviction by the defendants under the Bumboat Act, no defect [299] 
appearing on the face of the conviction, is conclusive evidence that the 
vessel in question is a boat within the meaning of the Act, and properly condemn¬ 
ed. In an action against a Magistrate, a conviction by him, if no defect 
appear on the face of it, is co^usive evidence of the fact contained therein.” 
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In the judgment of Bichabdson, J., to which Lord Denman refers, it is swd:— 
Whether the vessel in question were a boat or no, was a fact on which the 
Magistrate was to decide. If a fact, decided as this has been, might be ques¬ 
tioned in a civil suit, the Magistrate would never be safe in his jurisdiction. 
Suppose a conviction under the Game Laws for having partridges in possession, 
could the Maigstrate, in an action of trespass, be called on to show that the 
bird in question was rsally a partridge ? and yet it might as well be urged in 
that case that the Magistrate had no jurisdiction unless the bird were a 
partridge, as it may be urged in the present case that he has none unless 
the machine be a boat. So in the case of a conviction for keeping dogs for 
the destruction of game, without being duly qualified to do so ; after the convic¬ 
tion had found that the offender kept a dog of that description, could ho in a 
civil action be allowed to dispute the truth of the conviction ? In a question 
like the present we are not to look to the inconvenience, but the law; but 
surely, if the Magistfaie acts hona fide, and comes to his conclusion as to 
matters of fact according to the best of his judgment, it would be highly 
unjust if he were to have to defend himself in a civil action. Upon the 
general principle, therefore, that where a Magistrate has jurisdiction, his 
conviction is conclusive evidence of the facts stated in it, I think, &c., &c.’’ 

The present case is not brought against the Magistrate, who made the 
order under s. 521, Code of Criminal Procedure; but I think the above cases 
indicate the principle applicable and the extent to which the Magistrate’s- 
declaration or finding that the place is a thoroughfare or public place is conclu¬ 
sive. Such declaration or finding is conclusive so far as regards any attempt to- 
call the order itself directly in question. It appears to me, therefore, that the 
answer to the first question ought to be that it is not competent to the Civil 
Court to set aside the order of the Magistrate made under s. 521, Code of 
Criminal Procedure, on [300] the ground that such order was made without 
jurisdiction, inasmuch as the land is private property, and not a thoroughfare 
or public place. 

The second question is, however, a very different one. The contention 
that because a Magistrate has made an order for the removal of an obstruction 
or nuisance from a certain place, and for the purpose of such order has found 
or declared such place to be a thoroughfare or public place, therefore those per¬ 
sons who appeared before the Magistrate in those proceedings are for ever con¬ 
cluded from saying that such place is not a thoroughfare or public place, but 
private ground, appears to me to be untenable. The Code of Criminal Procedure 
does not require the Magistrate to take evidence or to proceed according to judicial 
forms before declaring a place to be a thoroughfare or public place. No appeal 
is allowed from the Magistrate’s finding. It is very right that a Magistrate 
should have a summary power of removing an obstruction or nuisance from what 
appears to him to be a thoroughfare or public place ; but it would bo very un¬ 
reasonable, and serious consequences would ensue, if a Magistrate could, in such 
summary fashion, without evidence, or the form of judicial proceedings, make 
an order declaring valuable land to be a thoroughfare or public place, which 
would have the effect of a judgment inter partes between all persons who 
appeared before him. Looking at the whole scope of tlfe Code of Criminal 
Procedure, I ain unable to gather that such was the intention of the Legis¬ 
lature. 

In the cases to which s. 630 relates, and which are cases of private pro¬ 
perty merely, a Magistrate can interfere only when there is a probability of a 
breach of the peace; and such interference is limited .'to declaring one of the- 
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two contending parties to be in possession, and entitled to retain possession 
until ousted by due course of law. The question of private right is left for the 
adjudication of the Civil Courts. So with respect to cases falling under s. 632.* 

It appears to me that the provisions of s. 621 were not intended to take 
nway from the Civil Courts the right of deciding whether private rights exist in 
any particular immoveable property. The jiuHsdiction of the Magistrate has, for 
its iinme-tSOlJdiate objects, the removal of obstructions and nuisances from 
public places. In order to the exercise of this jurisdiction in particular cases, 
the Magistrate may have to decide summarily whether a certain piece of land 
is a public or a private place. But such decision of this question for an incidental 
purpose cannot, in my opinion, have the effect of an estoppel in another pro¬ 
ceeding brought in tlie proper forum, for the purpose of obtaining an adjudication 
of a disputed right. This view is in accordance with a decision in Gooroo 
Pershad Boy v. Proobhoc Bam Chatterjee (19 W. B , 426). 

If the plaintiff succeed in proving that the locus is not a thoroughfare or 
public place, but his private property, the Magistrate may be precluded in future 
(will certainly be precluded, upon any application made by the defendant in this 
suit), from dealing with the place under s. 621 of the Code of Criminal Procedure. 
But this is different from interfering with or setting aside the order already 
made by the Magistrate, and which has been obeyed. 

It is next contended that the plaintiff in the present case, by submitting to 
the Magistrate’s jurisdiction and asking for a jury has estopped himself from 
saying now that the place is not a thoroughfare or public place. 

No doubt this is a matter which may be considered as evidence, but I 
think it would be going too far to say that, because, in ignorance of his right 
to for other cause, he asked for a jury for the decision of the question whether 
her Magistrate’s order was reasonable and proper, he thereby admitted that 
the place was a thoroughfare or public place. 

It is to be observed that the decision of the question whether the place is 
a thoroughfare or public place does not rest with the jury. The Magistrate 
has in the first place to decide that question for himself. If he decides it in 
the affirmative, he will then proceed to take action , but, if in the negative, he 
has no authority to act In the majority of cases this preliminary decision 
of the Magistrate is not. and, as has been already observed, it is not required 
bv law to be, based upou evidence judicially taken or recorded. The Magis¬ 
trate may, and [302] probably ought to, consider any objection that the place 
was not public or private; but he usually proceeds upon a Police report, or some 
other information, or upon his general view of the whole matter. If the 
Magistrate decides to treat the place as a public place, I think the fact of the 
person concerned asking for a jury who shall decide the only question which 

*£5.32,—If a dispute aiis>e concerning the right of use of any laud or water, or any right of 

way, Huch Magistrate, within whose juriKdiction the subject of 
Dispute coneomuig right dispute lies, may enquire into the matter; and if it appears 
of use of Lind or watci to hmi that the subject of dispute is opened to the use of the 

public, or of any person or of any class of persons, such Magis- 
tr.ite may order that the possession thereof shall not, be taken or retained by any one to the 
exclnsioii of the publ», nr of such person or of such class of persons, as the ciise mav be, 
until the person claiming such possession shall obtain the decision of a competent Civil dourt 
adjudging him to be entitled to such exclusive possession. 

Provided that such Magistrate shall not pass any such order, if the matter be such that 
the right of use is capable of being exercised at all times of the year, unless such right has 
been ordinarily exercised within throe months from the date of the institution of the inquiry; 
or in oases where the right of use exists at particular seasons, unless such right has b ee n 
exercised during the latest of such seasons before the complaint.] 
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the Code leaves to them, i.e., whether the order for the removal of #the 
obstruction or nuisance is reasonable and proper, cannot be treated as an 
admission that the place is a thoroughfare or public place. 

T am, therefore, of opinion that the second question ought to be answered 
in tbe affirmative, and that it is competent to a Civil Court, irrespective of an 
order made under s. 521 of the Code of Criminal Procedure, to try the question 
whether tbe land which formed the subject of such order is private proiierty, 
and not a thoroughfare or public place, as between the parties to such suit, and 
those who claim under them. In the present case I think it is clear that plot 
No. 1 is not a thoroughfare or public place, and that the defendant has no right 
of way over such plot. This lias been found by both the lower Courts upon the 
evidence, and the finding cannot be impeached in second appeal. 

I think, therefore, that we must dismiss tliis appeal as regards both plots; 
but so much of the decree of the lower Court as sets aside the order made by 
the Magistrate under s. 621, Code of Criminal Procedure, must be expunged. 

White, J. —I agree with my brother Field that although the plaintiflC is 
not entitled m tjais suit, or indeed, by any proceeding in a Civil Court, to set 
aside the order made by the Magistrate under s. 521, yet that he is entitled to 
have the question tried in a civil suit as to whether the defendant has a right 
of way or not over the land in dispute. 

^ There is nothing in s. 521, or the following section, relating to orders made 
by Magistrates under s. 521, which gives the Magistrate exclusive jurisdiction, 
for the purpose of determining whether a place is a thoroughfare or public place, 
nor is there anything in these sections from which it may be inferred that the 
jurisdiction of Civil Court to determine that point is ousted. 

Appeal dismissed, 

NOTES. 

[This case was followed in (1888) 15 Cal 460 F B. which overruled (1886) 14 Cal. 60 
wherein this case was dissented from. 

See also 6 Bom. 670 , 672 , 15 Cal. 564 J 


[3033 The 2!ith Aiujust, 1880. 

Present: 

Mr. Justice White and Mr. Justice Field. 

In the matter of the Petition of Sheetanath Mookerjee. 

Sheotanath Mookerjee. 
vei sus 

Promothonath Mookerjee and another." 

Certificate to collect debts, Bight to—Act XX VII of 1860 —Question of validity of 

alleged adoption — Title. 

A, alleging hunsclf to bo aii adopted son, opposed the applicftion for the grant of a 
certificate under Act XXVII of 1860 to B, who, irrespective of the alleged iidoption, would 
be the legal lineal heir of the deceased. The Court before whom the application was made 
refused the grant of the certificate, on the ground that sufficient prima facie evidence evinted 

• Appeal from Order, No, 126 of 1880, against the order of P. Dickens, Esq., Judge of 
Nuddea, dated the 8th March 1880. 
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aBtai|^ishinK (he validity of (he adoption. On appeal held, that the Appellate Court, ooaour> 
ring with the opinion expressed by the Court of first instance in respect of the factum of tha 
adoption, would not be justified in setting aside the decision, on the ground, that such Court 
was wrong in entering into and deciding the question as to the validity of the adoption. 

On an application for the grant of a certificate under Act XXYII of 1860, which is 
opposed by a party, who alleges he has a preferable title to it, the Court should adjudicate 
the question of title, with a view to determine which party has the preferential right to the 
certificate. 

In this case one Sheetanath Mookerjee applied for the grant of a 'certifi¬ 
cate under Act XXVII of 1860 in resj)eot of the debts of one Umasundari 
Debi, deceased. The applicant was admittedly the heir to the deceased in the 
ordinary course of succession, but it was alleged by the guardian of one 
Promothonath, a minor, who appeared to oppose the application of Sheetanath, 
that such minor was the validly adopted son of the deceased Umasundari 
Debi, and on that ground no certificate could be legally granted to Sheetanath. 

The Court of first instance entertained the question as to the factum and 
validity of the adoption, and being of opinion that strong prima facte evidence 
exists as to the adoption, dismissed the application. 

The petitioner appealed to the High Court. 

Baboo Srinath Das (with him Baboo Hurrender Nath Mookerjee) for the 
appellant.—^The Court below had no jurisdic-CSOiJtion to enter into, and 
decide, the question of adoption. The alleged adopted son has no locus standi 
at the hearing of an application of this sort, and should not have been heard. 
The certificate should have been granted, as a matter of course, to the 
applicant, he admittedly being the legal lineal heir of the deceased. See Kali 
Coomar Chatterjee v Tara Prosunno Mookerjee (5 C. L. E. 517). 

Baboo Ntlmctdhab Bose and Baboo Badhika Churn MtUer for the 
Eespondent. 

The Judgments of the Court (White and Field, JJ.,) were as follows:— 

White, J. —I think that the Judge,'Mr. Dickens, was right in his view, 
both of the law and of the facts in this case. 

Under Act XXVII of 1860 the Court is to determine the right to the 
certificate, subject to an appeal to this Court. 

It appears to me, having regard both to the language and also to the 
authorities upon the construction of the Act, that when there are two 
claimants for the certificate, and they dispute between themselves as 
to the right to the certificate, the Judge ought to determine between those 
two claimants which of them has the preferential right to the certificate. 
So also, if one of them only claims the certificate, and the other merely 
opposes the grant, there is no difference made in the duty of the Judge 
by the fact, that the opponent alleges himself to be the adopted son of the 
deceased, and the claimant is the man who would be the heir of the deceased 
if the adoption had not been made. In the 'present case the certificate was 
applied for by the man who was the heir of the deceased failing the adoption, 
and its issue was opposed by the father and guardian of the adopted son, 
who is a minor. The Judge has held that so strong a prirm facie case in 
favour of the adoption was made out, that he considered that he was entitled 
to refuse the application of the claimant. We see no reason to differ from 
the Judge. 
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We have been referred to the case of Kali Goomar Chatterjee v. Tarn 
ProBunm Mookerjee (5 0. L. B., 517) in which the following law is laid CSOSj 
down:— “ A.n adopted son not being, so to say, a natural heir, and the 
fact being disputed, we think the Judge was warranted in refusing to enter into 
that investigation, and the certificate was properly given to the nephew of the 
deceased, who was the next heir according to the Hindu law, in the absence 
of any nearer kinsmen and heirs.” 

That case has been cited as an authority to show why the decision 
appealed against before us should be reversed, but it appears to me no authority 
for that purpose. In the case cited, the lower Court had refused to go into 
the question of adoption> and the High Court considered that the Judge was 
warranted in so refusing. 

It is one thing to say that a Judge is warranted in refusing to go into a 
particular question, anfl another thing to say, when he has gone into that 
question, that his order must be set aside. When a case comes before us, in 
which the facts are identical with those which are accepted in Kali Goomar 
Ghatterjee v. Tara Pro&unno Mookerjee (5 C. L. E., 517), it will be necessary to 
consider -whether the law there laid down is in accordance with the current 
of authorities on the subject. It is sufficient now to say that that decision 
does not stand in the way of our declining to interfere with Mr. Dickens's 
order, . 

The appeal is dismissed with costs. 

Field, J. —The first ground taken in this appeal is, that the District 
Judge was wrong in entering into and deciding the question of the validity and 
factum of the alleged adoption. 

I am of opinion that tiiis objection to the decision of the lower Court 
cannot prevail. 

The third section of Act XXVH of 1860 provides, “ that the applicant in 
his petition, shall set forth his title,” and that the Court “ shall determine the 
right to the certificate and grant the same accordingly.” I think this language 
clearly shows that it is the duty of the Court to enter into the question of title, 
when there are contending pai'ties, and the title of the person who bases a 
preferential right thereupon is not admitted between them. Until this question 
has been decided, I do not see how [306] the Court can determine the right to 
the certificate, and grant the same accordingly. 

It has been held in the Madras Presidency that the language of the section 
is not limited to heirs-at-law, and that a person claiming under a will (to which 
the Succession Act is not applicable), may obtain a certificate under the Act 
upon proof of the title based upon the will. In the case of Mussamut Anundee 
Koer V. Bechoo Sing (20 W. B., 476) Mr. Justice Prear observed as follows:— 
“ No doubt the Judge is quite right in thinking that the proceedings initiated 
for the purpose of obtaining a certificate under this Act, are not civil proceedings 
in this qualified sense,—namely, that no title is judicially determined between 
the parties as the result of the enqpiry ; still the Court is bound, under the Act, 
to give the certificate to the person who makes out a title#, and it is for that 
purpose necessary, when parties are not agreed upon the fact, that the Judge 
should try the issues in the ordinary way by the aid of the evidence put 
forward by the parties.” In In re Oodoychum Mitter (I, L. B., 4 Cal., 411) 
the question of title was considered in order t > the grant of a certificate under 
the Act. In another case, Koonj Behary Ghowdry v. Qocqol GKimder Chowdkry 
(I. L. B., 3 Gal., 616), the case of Mussamut Annundee Koer v. Bachoo Sing 
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(20 W. R., 476) was quoted as an authority for the proposition, that the 
Judge is bound to enquire which title has been made out for the purpose of the 
legal requirements of the Act,—a proposition in no way controverted or dissented 
from, although in that particular case the application for a certificate was 
rejected upon other grounds, one of which was that this application was made, 
not really for the purpose of obtaining a certificate to collect debt, but with the 
object of obtaining a decision on a question of title which could be defini¬ 
tively determined only in a regular civil suit. 

In the case now before us, the question of title was raised with immediate 
reference to the grant of the certificate, and as the District Judge has decided 
this question carefully, grounding his judgment with the observation, that it 
shall have effect for the purposes of the Act XXVII only, I am of opinion that 
his deci-[307] sion ought not to be disturbed upon the first ground taken in the 
petition of al)peal. 

On the question of fact, I think that a strong pnnui facie case was made 
out before the District Judge, and that the order made by him in the case is 
supported on the evidence. 

1 concur in dismissing the appeal. 

Appeal dismissed. 

NOTES. 

[A ftimilar view was held in (1888) 15 Gal. 574 ; (1896) 23 Gal. 431. 

See also 17 Mad. 437]. 


[6 Cal. 307] 

APPELLATE CRIMINAL. 

The 17th September, 1880. 

Present: 

Sib Richard Garth, Kt., Chief Justice, and mr. Justice Maclean. 

The Empress 

versus 

Bunker Gope.* 

Criminal Procedure Code (Act X of 1872), a. 66—Dishoneatly retaining in 
British Territory property stolen beyond British Territory. 

A Nepale.se subject, having stolen cattle in Nepal, brought them into British territory, 
where he was arreted and sentenced to one year’s rigorous imprisonment. Held, that he 
could not be tried for the theft itself, but that he might be convicted of dishonestly retaining 
the stolen property. 

Beg. V. Lakhya Govind (I. L. R., 1 Bom., 60.) followed. 

I 

Reference to tlve High Court under s. 296 of the Criminal Procedure 
Code. 

A Nepalese subject had stolen two head of cattle from the homesteads of 
two separate individuals in Nepal, and had brought the cattle with him into 

* Criminal Reference, No. 1334 of 1880, from F. H. Barrow, Esq., OlHoiatine Maeistrate 
of Durbhangah, dated the. Slst August 1880. •»»««««« 
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Briitish territory, where he was arrested and sentenced by the Officiating Joint 
Magistrate of Mohubarri to one year’s rigorous imprisonment under s. 411’’' of 
the Penal Code. 

The Officiating Magistrate of Durbhangah was of opinion that the case 
was not cognizable in British territory, and referred the matter to the High 
Court. 

No one appeared on the reference. 

[808] The Opinion of the High Court (Garth, C. J., and Maclean, J.) 
was as follows :— 

Oai^h, C. J.—We are of opinion that the conviction of Shunker Gope, for 
an offence under s> 411 of the Penal Code, is legal, and that we should not 
interfere. Shunker Gope confessed to having stolen cattle in the kingdom of 
Nepal, and he was found in possession of them in British territory. Section 66 
of the Criminal Procedure Code, illustration (6), lays down that “ a charge of 
receiving or retaining stolen goods may be inquired into and tried, either in the 
district in which the goods were stolen or in any district in which any of them 
were at any time dishonestly received or retained.” Now the theft having 
occurred beyond British territory, the prisoner could not be tried for that offence 
in our Courts, see Heff. v. Apivtgadu (I. L. R., 1 Mad., 171), but the present case 
seems to be very similar to one reported in the Indian Law Reports, Beg v. 
Lakkya Oovind (I. L. R., 1 Bom., 50) ; and therefore we think that the con¬ 
viction may l>e sustained. 

It is unnecessary for us to say anything on the question of extradition ; 
that matter will be dealt with by the local authorities under tHe orders of 
Govehiment. 

Conviction upheld. 

NOTES. 

(PBOPERTY STOLEN OUT OF BRITISH INDIA. 

The view in this case that property stolen out of British liidi.i may fall within I. P. C. 
6. 411, was not followed in (1881) 5 Bom. 338. But the Legislature by Act VIII of 1882 
sec. 9 has amended the definition of stolen propeity (h. 410) so as to include all such property 
whether the offence “has been committed mthin or without British India.”] 


* [Sec. 411.—Whoever dishonestly receives or retains any 
Dishonestly r eceiving stolen property, knowing or having reason to believe the anwip to 
stolen property. be stolen property, shall be punished with imprisonment of either 

description for a term which may extend to three years, or with 
fine or with both.] 
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The 7th October, 1880. 

Present : 

Sm Richard Garth, Kt., Chief Justice, and Mr, Justice Maclean. 


In fche matter of Mutty Lall Ghose and others.'^ 

Crimiixal Procedure Code (Act X of 1872y, ss. 471, 467, 193— Institution of Criiaitial 
Prosecuttoti, pending Appeal vn Civil Court. 

II, in the course of « proceeding, either civil or criminal, a Judge or Magistrate finds 
clear ground for believing that either the parties to the proceeding or their witnesscb have 
committed perjury or other offence against public justice, he is justified in directing criminal 
proceedings against such person under s. 471 of the Criminal Procedure Code without any 
further enquiry than that which be has already held in his own Court. 

[809] As a matter of discretion and propriety, it is right for a Court, before committing 
a person on a charge of porjarj upon his own uucontr idicted statement, to await the hearing 
of the appeal, where an appeal is pending, in the case in which he is charged with such 
perjury. 

In this case the District Judge of Hooglily ordered a prosecution to be 
instituted against Mutty Lall Ghose, Kumar Mundle, Becharam Roy, and 
Heroo Lai Ghose for foi'gery and peiqury in a civil suit, under ss. 467f, 471,1931 
of the Criminal Procedure Code. 

An application was made to the High Court on behalf of the accused, that 
the criminal proceedings might be stopped until the appeal in the civil suit 
was heard. 

Baboo Jiiggut Chunder JJanerjee, for the petitioner, contended that the 
order of the District Judge should be set aside, or at least stayed, and that the 
Judge should have issued a rule calling cn the petitioners to sliow cause why 
they should not be prosecuted under s. 471, before the proceedings were 
actually instituted .—The Queen v. Baijoo Lall (I. L. R, 1 Cal., 450). 

The Judgment of the Court (Garth C. J., and Maclean, J.) was 
delivered by 

Garth, C. J. —We think that there is no ground either for setting aside 
or for staying the criminal proceedings. 


• Criminal Motion, No. 19 of 1880, against the order of J. P. Grant, Esq., District 
Judge of Hooghly, dated the 5tli August 1880. ' 

t[8ec. 467.—A complaint of any oflence described m chapter X of the Indian Penal Code, 

not falling within section four hundred and thirty-five or four 
oTth^^wful authontv^of hundred and thirty-six of this Act, shall not bo entertained in 
^ any Cnminal Court except with the .sanction or on the complaint 
puDii se . of the public sen ant concerned, or of his official superior. 

The prohibition contained in this section shall not apply to the offences described in 
sections one hunderd and eighty-nine and one hundred and ninety of the Indian Penal Code.] 


;CSoc. 193.—The Magistrate may, from time to time, at any 
Examination of accused, stage of the inquiry and.without previously warning the 

s, person, examme him, and put such questions to him as he 

considers necessary. 

The accused person shall not render himself liable to punishment for refusal to answer 
such questions or for giving false answers to them, but the Magistrate shall draw such 
inference as may to him seem just from such refusal. 


Explanation.-—The answer given by an accused person may be put in evidence against 
him, not only in the case under inquiry, but also in trials for any other offences which his 
replies may t^d to show be has committed.] 
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We consider that the Full Bench decision of this Court in In the matter 
of the Petition of Bam Prasad Hazra (B, L. R., Sup. Vol., 426: S.C., 5 W. R., 
Mis., 24) is a direct authority for the position, that where criminal proceedings 
have been instructed by a District Judge against the parties or their witnesses 
in course of a civil suit, the High Court has no power to stay those proceed¬ 
ings until the decision of the Judge in the civil suit has been heard upon 
appeal. 

As regards the other point, we think that the ruling of the Court in the 
case of Thd Queen v. Baijoo Lull (I. L. R., 1 Cal., 450) has been somewhat 
misunderstood. It seems to be supposed from that ruling, that a Court, either 
civil or criminal, which has heard a case tried, has no right to institute proceed¬ 
ings under [ 810 ] s. 471 of the Criminal Procedure Code against any of the 
parties concerned in the suit, without first holding an enquiry, and calling upon 
those parties to 8how-<eause wiiy such proceedings should not be taken. 

We think that this is clearly a mistake. If, in the course of a proceeding, 
either civil or criminal, a Judge or Magistrate finds clear ground for believing 
that either the parties to the proceeding or tlieir witnesses have committed per¬ 
jury, or any other offence against public justice, he is justified in directing 
criminal proceedings against such persons under s. 471, without any further 
enquiry than that which he has already held in his own Court. 

“Mr. Justice MacpherSON in that very case says distinctly, " If in the 
course of the civil trial the Judge has before him clear and unmistakable proof 
of a criminal offence, and if, after the trial is over, he, on consideration, thinks 
it necessary to proceed at once, of course it may be right to do so. ” 

There is, therefore, no ground, as far as we can see, for setting aside 
the proceedings in this case, upon the ground that the Judge should, before 
instituting them, have held any other enquiry than that which he had already 
held in the probate case. 

At the same time we think that the Judge might well take warning from 
the very excellent advice which is given to Subordinate Courts by Mr. Justice 
MacphebsON in the judgment which we have been quoting. We do not pretend 
of course to give any opinion as to the merits of this case, but it would certainly 
seem rather rash to institute criminal proceedings in case where the evidence 
is all one way, and where an appeal is now pending to this Court. We think 
that, as a matter of discretion and propriety, the Judge might have waited 
until the appeal had been heard before he ventured to commit the accused for 
perjury upon their own uncontradicted statements. 

Application dismissed. 

* NOTES. 

(That a prvliniiiiary imjuir} is not imperativi’ has been laid down also in (1901) G C. 
W. N. 295 ; liatanlal 895 ; 5 All. 82. Sec also 20 Cal. 474; 19 Cal. 315 ; 7 Mad. 189.] 
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[811] ORIGINAL CIVIL. 

The 11th Angmt, 1880. 

Present: 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontipex. 


Gobind Lall Seal and others.Plaintiffs 

versus 

Debendronath Mullick and others.Defendants. 


Ltmttation Act (XV of 1S77)% aclied. it, arts. 1-iH and 144 — J^osaesstmi — 

Permissive occupation— Discontinuance. 

A huit for the recovery of immoveable property against a person who had originally been 
in mere permissive occupation or possession accorded on the ground of chanty or relationship, 
is governed by Act XV of 1877, sched. ii, art. 144, and not by art. 142 of the same schedule. , 

In such a case the owner of the property, who has accorded the permissive occupation, 
cannot be said to have “ discontinued ” the possession. 

This was an appeal from a decision of Mr. Justice WILSON, dismissing the plain¬ 
tiff's suit with costs. The facts of the case are set out in the judgment of the 
Court below, which will be found reported in the Indian Law Reports, 5 
Cal., 679. 

The Advocate-General (Mr. G. C. Paul), the Standing Counsel (Mr. J. D, 
Bell), and Mr. Phillips for the Appellants. 

Mr. Kennedy and Mr. Henderson for the Respondents. 

The Standing Counsel. —The learned Judge was wrong in holding that 
there w'as a discontinuance of possession in this case. The evidence is con¬ 
clusive that the occupation was only permissive, inasmuch as the Seals 
repaired the house, paid the rates and taxes,. and registered themselves as 
proprietors under the Registration Act of 1876. These acts are strongest 
evidence of permissive occupation. The possession of the defendants was. 


[Art. 144:— 


Description of suit. 

Period of Limitation. 

Time from which period 
begins to run. 

For possession of immo¬ 
vable pi;pperty or any interest j 
therem not hereby otherwise 
specially provided for. 1 

Twelve years. 

i 

When the possession of thedefend- 
ant becomes adverse to the 
plaintiff.] 

[Art 142:— 

Description of suit. 

Period of Limitation. 1 

Time from which period 
begins to run. 

For possession of immo¬ 
vable property, when the 
plaintiff while in possession 
of the property, has been 
dispossessed or has disepn- 
tinued the possession. 

Twelve years. 

The date of the dispossession or 
discontinuance. ] 


m 












DBBENDRONATH MULLICK Ac. [1880] 1. L. B. 6 Cal. SI S 

admittedly, permissive at the oommencement. It lies on them to show th at 
its character has changed: Bamdhim Satra v. Nobin Chunder Chowdhry (12 W. 

B. , 260). A tenancy-at“will must be determined by notice to quit— Phillipsy. 
Nimd Coomar Banerjee (8 W. E., 385), Bam Narain Manjhee v. Mmsamut Futema 
Sogra (23 W. E., 399j; or by some act on the tenant’s part showing a desire to 
hold adversely: [812] Khuruckdharee S^nghy. Bewat Loll Stng (12 W. E., 167). 
Here there is no evidence of that kind except the bare omission to pay rent, and 
that cannot constitute adverse possession: Troylukho Tannee Dassia v. 
Mohima Chunder MuUtick (7 W, E., 400), and K. v. Collet (Buss, and By., C. 

C. , 498). The case of Badhabai v. Shama (4 Bom. H. C. !l^p. A. 0., 165) is 
clearly in point here, and shows the suit is not barred. Leigh v. Jack (L. E., 5 
Exoh. D., 264, see p. 272; S.C., 49 L. J., C. P., 226) is a very similar case. 

Mr. Kennedy for the respondents.—It is not necessary to show adverse 
possession here, but riJ&Vely a disconttnuance within the meaning of cl. 142 of 
the second schedule. As to what is a discontinuance, see Sugden’s Vendor and 
Purchasers, p. 351. The Seals gave up this house to Shumbhoonath Mullick, 
and during the whole period of limitation ceased to have any control over it. 
They are, therefore, barred by limitation : Jack v. Walsh (4 Ir. C. L. E., 254) 
and Ellis v. Crawford (5 Ir. C L. E., 402). Even if the possession of Shum¬ 
bhoonath were originally that of a tenant-at-will, that determined at his death, 
and no new tenancy has been created. 

Mr. Henderson (on the same side) cited Smith v. Lloyd (Exch., 562) 
and Doed Bennett v. Twm&r (7 M. & W., 226; 9 M. & W., 643). 

The following Jugdments were delivered:— 

Pontifex, J.—^There are two questions to be considered in this:— 1st was 
the house in dispute an absolute gift from Mutty Lall Seal (who died in 1854) 
to Shumbhoonath Mullick ? and 2nd, if it was not an absolute gift, conveying 
the property, are the plaintiffs barred by limitation from recovering the bouse ? 

With respect to the first question there is no direct or contemporaneous 
evidence that can be relied on; and it must, consequently, be determined by 
the conduct of the parties and the probabilities of the case. 

[318] The title-deeds of the house remained in the possession of the Seals; 
the property continued to stand in their names , when Beng. Act YIIl of 1876 
was passed, the Seals were registered as proprietors; the Seals have all along 
paid the rates, taxes, and assessments payable in respect of the house; the 
Seals have all along done the repairs when requested by the Mullicks; and when 
some five or six years ago, the defendants desired a poojah-dalan to ^ built, on 
account of their turn of worship of a certain idol having arrived, the Seals 
furnished the materials or the greater part of the materials, though they 
declined, for the reasons stated by the witnesses, to build the poojah-dalan; 
and lastly, when in consequence of this poojah-dalan having been erected a 
higher assessment was placed upon the premises, the Seals paid, and continued 
to pay, such higher assessment. Moreover, the Seals, for many years, made a 
charitable allowance to the Mullicks towards their maintenance. That allowance 
ceased some years ago, but the payment of the rates, &c., and the execution of the 
repairs by the Seals have continued. 

The defendants explain these circumstances as being merely the continued 
bounty and charity of the Seal family , but to my mind these circumstances 
only convey the impression of continued acts of dominion by the Seals with 
respect to the property; and reflecting back on the original transaction, with 
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respect to which we have no reliable direct evidence, they persuade me that 
there was never any gift of the house, but only a charitable permission to 
occupy it. The constant requests by the Mullicks that the Seals should exe¬ 
cute repairs, and their application to the Seals to build a poojah-dalan, appear 
to me to be recognitions on the part of the Mullicks that they were occupying 
only by permission of the Seals. 

The second question then arises;—Are the Seals now barred by limitation ? 

It is argued that art. 142 of the second schedule to the Limitation Act 
governs this case, and is conclusive in the defendants’ favour. That article 
provides that the period of limitation for a suit for possession of immoveable 
property, when the plaintiff has “discontinued ” the possession, shall be twelve 
years from the date of “ discontinuance. ” 

[31*1 If that article is to*be construed so that “ discontinuance” includes 
a permissive occupation on account of proved charity or relationship, very 
dangerous consequence would result in this country. For nothing is more 
common in a Hindu family than to permit members of it, having no legal claim 
upon it, such as married daughters and their husbands, to reside in part of the 
family property rent-free, and without written acknowledgment. 

But the use of the word “ discontinued” in art. 142 of the second schedule 
to the Limitation Act has evidently been copied from the third section of 3 and 
4 Will. IV, c. 27. In that Act, however, the word “ discontinued ” cannot be 
taken to apply to a tenancy-at-will or an occupation of a like nature, because 
the limitation applicable to a tenancy-at-will is expressly provided for by 
another section of that Act. 

Now, though an estate exactly corresponding to an English tenancy-at-will, 
with its precise incidents as to endurance and determination, may not exist in 
India, yet a permissive occupation, vrhich has very considerable resemblance 
to a tenancy-at-will, is of extremely frequent occurrence in this country in 
consequence of the family habits and natures of its people. 

I think, therefore, that as section 3 of the English Act does not apply to 
a tenancy-at-will, so it was not intended that the corresponding art. 142 of tlie 
second schedule to the Indian Act should apply to a permissive interest in 
India. 


I am of opinion that a permissive possession or occupation accorded on 
the ground of proved charity (as in the present case) or relationship, was intend¬ 
ed and must be held to be governed by art. 144, and not by art. 142 of the 
Limitation Act ; and, therefore, that limitation should operate in such cases 
from the time when possession first became adverse. And in this ease the 
evidence shows that the possession never became adverse. 

I am unable to construe “ discontinuance ” in art. 142 as an active putting 
into possession, by the owner, of some dependent by way of charity. 


But even if art. 142 were applicable to oases of this nature, I am of opinion 
that it would not apply to the present ease. 

[sis] As Lord^Tustioe Bramwell said in Leigh v. Jack (L. E., 5 Exch. D., 
at p. 272):—“ After all, it is a question of fact, and the smallest act would be 
sufficient to show that there was no discontinuance.” In the present case the 
repeated acts of entry by the Seals for the purpore of executing repairs indicate 
a continuance of dominion and ownership; and the continued applications and 
requests by the Mullicks to the Seals seem to me, as Chief Justice CocKBURN 
says in the case quoted, acts of persons who did not intend to be treB(ffl.Bsers 
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<}r to infringe upon anotheris rights. Upon the evidence, as it stands, therefore, 
I think, the plaintiffs are entitled to recover, and that the judgment of the 
lower Court should be overruled. 

Garth, C. J.-^l quite concur in this judgment; and 1 only desire to add, 
Ahat I think the words “ dispossession " and “ discontinuance ” (which are 
borrowed from the English Limitation Act of William the IVth) apply only to 
cases where the owner of land has, either by his own act, or that of another, 
been deprived altogether of his dominion over, the land itself, or the receipt of 
its profits. 

But where the owner, in the exercise of his own proprietary right, permits 
some other person to occupy his land, or to receive his rents, then, whether the 
relation of landlord and tenant exists between the parties or not, I consider that 
the possession of the owner is not discontinued, because, under such circum¬ 
stances, the possession 'of’the occupier is the possession of the owner. 

The case then comes under art. of the Limitation Act, if the relation 
between the parties is that of landlord and tenant; or under art. 144, if there 
is no such relation ; and in either case the plaintiffs in this suit are not barred. 

It was contended by Mr. Kennedy for the respondents, that, assuming the 
possession of Sumbhoonatli Mullick in the first instance to have been permissive, 
and that a tenancy-at-will was created in his favour, the will was determined 
on the death of Heeralall Seal, or at any rate on the death of Sumbhoonatli 
Mullick: and that, upon such determination of the will, the possession of the 
Mullick family became adverse. 

1811] But whether it was adverse or not, is a question to be determined 
iby the evidence—see Eyre v. Wahh (10 Ir C. 1j. E., 346)—and probably it 
•might have been considered adverse, according to the rule of English law, if 
•nothing had afterwards happened to show that the Seals still retained their 
•dominion over the property, and that the occupation of it by the Mullicks 
■continued only permissive. 

But the self-same state of circumstances which satisfies me that the 
occupation by Sumbhoonath Mullick was permissive in the first instance, has 
continued without intermission since the death of Heeralall Beal. The rates 
and taxes of the house have continued to be paid by the Seals ; the Beals have 
all along been the registered owners ; they have done the repairs when 
mecessary; and that very remarkable piece of evidence, that the Mullicks 
requested the Seals to build them a dalan, and actually provided the materials 
ifor the building of it, occurred within the last five years. 

We are not hampered here by the provision, which has raised so 
many nice points in England, under s. 6 of the Statute of William the 
IVth, with regard to tenancies-at-will ceasing at the end of the first year's 
.occupancy. So long as the tenancy of the occupier does not become adverse 
to that of the owner, limitation does not begin to run; and an owner 
•of land in this country seems in as favourable a position under the present Act 

•[Art. 139:— 


Description of suit. 


Period of limitation. 


Time from whteh period 
b^^to nm. 


By a hbudlord to recover Twelve years 
foesessioB from a tenant. 


When the tenancy is determined.] 
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as he was under the former Act of 1859—see Phillips v. Nund Coomar Banerjse 
(8 W. E., 386) and Khumckdha/ree Singh v. Bewat Lall Singh (12 W. 
B., 167). I think, therefore, that the defendants' possession being permissive 
only, the plaintiffs are not barred by limitation, and our judgment is, that they 
are entitled to a decree for the property in question, with costs on scale 2 in 
both Courts. 

Appeal allowed. 

Attorneys for the Appellants : Messrs. Carruthers & Jennings. 

Attorneys for the Eespondents : Messrs. Beeby and Rutter. 

NOTES. 

[I. PERIflBSIYE OCCUPATION— 

Does not come within the terms dispossession, or discontinuance of 2wssession :—6 Cal. 
311 ; (1898) P R. 104 Bobbett v. Sonth-Easte) n Bp. Co. (1882) 9 Q. B. D 424 , London and 
Notth-Western By. Co. v. Bvckinaster (1875) L R 10 Q. B. 444. Possession involves an rtnt- 
mus possidendi — i.e. occupation with the intention of excluding the owner as well as other 
people • Littledale v. Liverjmol Colleije (1899) 1 ch. 19 at 2.8, per Lmdley M, B. 

When possession or dispossession has to be inferred from equivocal acts, the intention 
with which they are done is all-important • Ibul. Tune runs from the termination of per¬ 
missive occupation :—fl898) 28 Bom 283. 

II. DISCONTINUANCE OR DISPOSSESSION OF PROPERTY— 

The definition here given was adopted in (1896) 1 C W N. 277 There must be both 
absence of possession by the person who has the right and possession by another, whether 
adverse or not to be protected, to bring the case within the statute”—per Baron Pakke in 
Smith V. Lloyd (1854) 9 Ex 562, approved in Trustees Agency Co. v. Shori (1888) 13 
A. C. 799. 

The difference between dispossession and discontinuance of possession may be expressed in 
this way—^the one is where a person comes in and drives out the others from possession ; the 
other case is whore the person in possession goes out, and is followed into possession by other 
persons”— per PRY, J., in Bains v. Buxton (1880) 14 Ch. D. 539.] 


[317] APPELLATE CIVIL. 

The 6th September, 1380. 

Present; 

Sir Eichari) Garth, Kt., Chief .Tustice, and Mb. Justice Mitter. 

Radha Porshad Misser.Defendant 

versus 

Monohur Das.Plain tiff.'' 


Mortgage Bond—Covenant not to lease—Lease of Property mortgaged—Suit to set aside lease. 

A mortgaged oerta^in property to Ti, agreeing, Amongst other things, not to grant in 
zurpeshgi or mortgage the property to .my one so as to cause any difficulty in the realization 
of the money advanced under the mortgage bond. A subsequently leased in zurpeshgi part 
of the property to C. B obtained a sale-decree against A on his mortgage, and at the sale 

•Appeal from Originall )ecree, No. 178 of 1879, against the decree of Baboo Koylash 
Chunder Mookerjee, Roy Bahadur, Officiating Second Subordinate Judge of Tirhut, dated the- 
3td April 1879. 
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hitnaelf became the purchaser of the property. He then brought a suit against C to set aside 
the zurpesghi lease, and to obtain khas possessiou. Held, that the covenant in the mortgage- 
bond merely created a personal liability between A and B, and that the sale under B’a 
mortgage-decree did not put an end to the zurpeshgi lease or afiect the interests of the 
zurpeshgidar ; that B’s suit against C was wrong in form ; and that his proper course was to 
sue to have his right declared to sell the property in satisfaction of his mortgage debt, so as 
to give the zurpeshgidar an opportunity of redeeming. 

This was a suit brought by tine Monohur Das against Radha Pershad 
Misser, to set aside a zurpeshgi lease of a certain village, which had been 
mortgaged to the plaintiff by one Syed Zahurul Haq, and to recover khas 
possession of the property under mortgage. 

Zahurul Haq, on the 23rd December 1867, borrowed a sum of Rs. 3,500' 
at 2 per cent., from the plaintiff, giving as security, amongst other properties, 
the village above referred , one of the terms of the mortgage being that he, 
the mortgagor, “ would not sell absolutely or conditionally, grant m zurpeshgi 
lease, or make gift of, or mortgage, the said properties to any one, or execute 
any deed m any way by which any difficulty might arise in the realization of 
the money covered by the deed.” 

[318] In July 1871 Zahurul Haq granted a zurpeshgi lease to the defen¬ 
dant of part of the properties included in the mortgage to the plaintiff. 

On the 27th February 1873 the plaintiff' brought a suit on his mortgage- 
bond, and obtained a decree for the sale of the mortgaged property, and at the 
auction-sale himself became the purchaser. The defendant, however, refused 
to give up possession to the plaintiff', contending that Ins zurpeshgi lease could 
not be set aside, nor he himself ousted from possession, inasmucli as he was not- 
made a party to the mortgage-suit. 

The Subordinate Judge held, that Zahurul Haq had no right to grant the 
zurpeshgi lease to the defendant in direct contradiction to the terms of the 
mortgage-bond, and that it was unnecessary that the defendant should have 
been made a party to the mortgage suit, inasmuch as he had only a limited 
interest in the property, and did not stand in the place of his lessor. He 
therefore ordered the plaintiff to be put in possession of the property claimed, 
and set aside the defendant’s ticca lease. 

The defendant appealed to the High Court. 

Baboo Aiihtnash Chunder Banerjee and Baboo Hem Chunder Banerjee for 
the Appellant. 

Baboo Chunder Madhtib Ghose and Mr. Sandel for the Respondent. 

The Judgment of the Court (Garth, C.J., and Mitter, J.) was delivered by 

Garth, C. J. —We think that, having regard to the rule laid down by 
the Full Bench in Emam Momtazooddeen Mahomed v. Bajcoomar Das (14 
B. L. R., 408 ; S.C., 23 W. R., 187), and to subsequent decisions of this Coixrt, 
amongst which we may specially notice the cases of Byjnath Singh v. Goher- 
dhun Lall Mohasohree (24 W. R., 210) and Chiet Narain Singh v. Gunga 
Pershad (25 W. R., 216), we cannot do otherwise than allew the appeal, and 
dismiss the plaintiff’s suit. 

It is clear that the covenant entered into by the mortgagor in the 
mortgage-bond of 1867 did not render invalid the zur-[819]pe8hgi lease which 
was subsequently granted. We have held in other cases that such' a covenant 
only creates a personal liability as between the mortgagor and the mortgagee. 
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Then it is also clear, that the subsequent sale under the decree of 187S 
did not put an end to the zurpeshgi lease, er affect the interests of the 
zurpeshgidar. 

The plaintiff has, therefore, no right to sue for khas possession of the 
property as against the zurpeshgidar. His only course would be to bring 
a suit against the zurpeshgidar to have his right declared to sell the property 
to satisfy his mortgage-debt, so as to give the zurpeshgidar an opportunity of 
redeeming. 

This suit is one of a totallv different character. The plaintiff has all 
along contended that he is entitled to khas possession, and that the zurpeshgi 
lease is void ; and we should be entirely changing the nature of his elaim if 
we were to allow him to frame and tr^’- it on the other basis. 

The judgment of the lower Court must, therefore, be reversed, aad the 
plaintiff’s suit dismissed with costs in both Courts. 

Appeal allowed. 

NOTES. 

£1. WHO MAY REDEEM— 

Any one who has acqmrod an inteiest m the equity of redemption either in tlie whole 
or in a part of the estate may—(1830) 0 Cal. 317 at 31S), (1881) 8 Cal. 79 , (1883) 9 Cal. 643; 
(1892) 21 Cal. 116 ; (1895) 19 Mad. 161 • Tarn v. Turner (1888) 39 Ch. D. 456 (lessee); (1905) 
27 All. 472 (sub-mortgagee) ; (1907) 29 All 679 (perpetual lessee). See (1900) 5 0. W. N. 83, 
where a contrary ruling was given in respect of the holder of a rynti lease. 

II. BIOHT OF OWNER OF EQUITY OF REDEMPTION WHEN NOT MIDE A PARTY— 

The purchaser as assignee of the mortgage, may, if he chooses, proceed de novo to fore¬ 
close those who were not represented in the suit. Dr. Bash Behary Ghose in his Mortgages, 
V. I (1911 ),p. 621,citing this case, states —The purchaser as assignee of the lien can require the 
lessee to redeem bun,and on the latter’s failuie to do so, he ma^ call for a s.i.le of the property. 
And this would seem to be the only course open to him, if the mortgage security was unpaired 
by the creation of the term. On such sale, ho would bo entitled to a first charge on the pro¬ 
ceeds to the extent to which the puichasc-monoy was applied in payment of the mortgage- 
debt, (1899) 22 All. 90 being distinguishable as a lease created pendente lite. 

Similarly thepmsne mortgagee is not bound by the sale without his being a part,v , 
(idfe) 5 Mad. 184. 

The non-joindcr of holders of subsoquentlj derived interest is not fatal to the suit. 
(1892) 17 Mad. 17. 

As regards the priority of title under sales in respect of successive mortgages, see the cases 
collected at (1902) 7 C. W. N. 11, at 19. 

HI. uOYENANT BY MORTGAGOR AGAINST ALIENATION— 

As to the effect of an alienation m spite of such a covenant, see besides 6 Cal. 817, (1882) 
5 Mad. 184 ; (1899) 22 All 90 (the lease in this case was however made pendente Ute). 

lY. CONVERSION OF A SUIT FOR POSSESSION INTO ONE FOR REDEMPTION— 

See as to when this is permitted and when not, the cases collected in (1901) 6 C. L. J. 
527 ; Dr. Rash Behan Ghose, Mortgage, Vol. I (1911), p. 614.] 
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FULL BENCH. 

The 14th September, 1880. 

PRESENT: 

Sib Eiohabd Gabth, Kt., Chief Justice, Mb. Justice Pontifex, 

Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice Prinsep. 

Niamufc Khan and others.Plaintiffs 

versus 

Phadu Buldia.Defendant. 

Res judicata— Suit for Enhancemeti'l of Bent—Finding in Judgment not embodied in Decree — 

Civil Proceduie Code (Act X of 1877), s. 13. 

N brought a suit against P for enhancement of rent. P’s defence y/m first, that no notice 
of enhancement had been given, secondly, that the cent was not enhancoable, as he and his pre¬ 
decessors in title had held it at a fixed rent from the date of the Permanent Settlement. The 
suit was dismissed on the ground that no notice had been given , but the Muusif stated in his 
judg-C 420 ]mont, that he considered the rent enhanceable, because he did not believe in the 
genuineness of the documentary evidence produced by P. The decree merely ordered 
that the suit should be dismissed, the portion of the judgment as to the enhanoeability of 
the rent not being embodied in the decree P, therefore, had no right of appeal against that 
portion of the judgment. In a subsequent suit by N against P, for enhancement of cent of 
the same tenure, Held, that, on the rule laid down by the Privy Council in Soorjeemonee 
Dayee v. Suddanund Mohapatter (12 Zl. L. R., 304; 8. C., SOW. R , 377) and Krishna 
Behan Boy v. Bnnwan Ball Boy (1. L R., 1 Gal , 144 , S C., 25 W. R.. 1 , L. R., 2 I. A., 
288), P was precluded, by the decision in the former suit, from denying that the rent of the 
tenure was enhanceable, although the decision on that point was not embodied in the decree. 

The material findings in each case should bo embodied in the decree, and if they are not, 
it IS incumbent on the parties, to avoid their being bound by decision against which they have 
no right of appeal, to apply to amend the decree in accordance with the judgment. H 

This case was referred to a Full Bench by Garth, C. J., and Mitter, J., on 
the Ist September 1880, with the following remarks;— 

“ This was a suit by a landlord to enhance the rent of a tenure after 
notice. The defendant’s case was, that ho and his predecessors in title had 
held the tenure at a fixed rent from the time of the Permanent Settlement, and 
consequently that the rent was not enhanceable. The plaintiff contended thit 
the defendant was estopped from setting up this defence, because in a former suit; 
No. 1193 of 1875, between the same parties, it had been decided that the rent 
of the tenure was enhanceable. 

“ Now the facts of that previous case were these :—It was a suit like the 
present to enhance the rent of a tenure after notice. The defence set up to it 
was, firstly, that no notice had bben given ; and secondly, ^hat the rent could 
not be enhanced for the reasons alleged in the present suit. The Munsif in 
that case dismissed the suit upon the ground that no notice had been given; but 

* Reference to a Full Bench in Appeal under s. 15 of the Letters Patent, from the decree 
of Mr. Justice Tottenham, dated 30th January 1880, made in appeal from Appellate decree, 
No. 1062 of 1879, from the decree of A. T. Maclean, Esq., Judge of Zillah 24-Pargana«, 
dated 81st March 1879, reversing the decree of Baboo Okhoy Cramar Ghatterjee, Second 
Munsif of Diamcmd Harbour, dat^ 28rd September 1878. 
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he stated in his judgment that he oonsidered the rent enhanceable, because he 
•did not believe the potta and dakhilas produced by the defendants. The decree 
made in that suit, however, made no mention of this last point, but merely 
•ordered that the suit should be dismissed with costs. 

[321] ‘ ‘ In the present suit the Munsif considered that the former judgment 
operated as a res judicata, precluding the defendant from denying that the rent 
was enhanceable. The Appellate Court, however, held otherwise, and remand¬ 
ed the case to the Munsif to try that question. On a second appeal to this 
Couit the only point raised was, whether the judgment in the former suit 
operated as a res judicata, and the learned Judge held tiiat it did not. 

“ An appeal was then preferred to this Court under s. 15 of the Letters 
Patent, and we think that the question raised is one of so much difficulty and 
importance, tliat it ought to be referied to a Pull Bench. 

“ The learned .Judge of this Court decided in favour of tlie defendant, upon 
the ground that, altiiough in the pre\ious suit the Munsif found that the rent 
was enhanceable, that finding formed no part of the decree , and as tlie event of 
the suit was in favour of the defendant upon the ground that no notice had been 
given, the latter had no opportunity of appealing. 

“ On the other hand it is contended by the appellant, that whether the 
finding of the Munsif was appealable or not, its effect was the same as a res 
jiulicata , and that although no declaration of the plaintiff’s right to enhance 
was, in fact, made in the former suit, still, as the plaintiff would have been 
entitled to siich a declaration if he had asked for it, the mere finding of the 
issue in his favour was equivalent to a declaration. 

“ In the case of Shetkh Enaetoolla v. Sheikh Ameer liaksh (25 W. K., 225), 
decided by Mahkijy and Mitter, .TO., the circumstances were veiy similar to 
those of the present case , and the learned Judges there held, that the finding 
in the former case was conclusive, although the suit was dismissed generally, 
and no declaration in favour of the plaintiff ’s right was made. This decision 
appears to have been based, in great measure, upon a judgment of tlie Priv>^ 
Council in the case of Soorjeemonee Dayee v. Suddanund Mohapaiter (12 B. L. 
R.^04, S.C., 20 W. E, 377), and see also Krishna Behan Hoy v. Bwnwari 
LoT Boy (I. L. E., 1 Cal., 144, sc., 26 W. R., I, L. R., 2 I A , 283) and 
Kriparam v. Bhayawan Dass (1 B. L. E., A. C., 68). 

[322] Under the provisions of the Civil Procedure Code, 1877, an appeal 
lies only from the decree of the lower Court (see Koylash Chunder Koosart v. 
Ham Loll Nag, ante, p. 206) ard the question seems to bo whether any finding 
of, the lower Coui< can be made the subject of appeal, w'hich neither expressly 
nor by implication is en.bodied in the decree ; and if the finding of that Court 
is not embodied in the decree, wdiether it ca.n be considered as a res judicata in 
any future suit. 

“ The question, therefore, which we desire to refer for the opinion of the 
Full Bench is, whether the decision of the learned Judge of this Court should 
be confirmed ?” • 

Baboo Mohiny*^ Mohun Boy for the Appellants. 

Baboo KaU Mohun Dass for the Bespondent. 

The following Judgments w'ere delivered by the Full Bench :_ 

Garth, C. J. (Pontifbx and Mitter, JJ., concurring).—Vile think we are 
bound to follow, in its integrity, the rule which has been laid down by their 
Lordships of the Pri'^ Council in the 'cases referred to, and adopted by the 
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^slature of this country in the 13th section of the new Code,—^namely, 
that when a material question has been substantially tried and decided in a 
former suit, and in a competent Court, it cannot be tried again in any other 
amt between the same parties. 

The question which is raised in this suit, namely—whether the tenure was 
liable to enhancement,—was undoubtedly tried and determined by the Munsif 
in the former suit; and although no declaration was made of the plaintiff’s 
right in that respect, and although the decision was not embodied in the decree, 
so as to give the defendant a right of appealing against it, still it was a decision 
within the meaning of the rule laid down by the Privy Council, and we think 
that the defendant is bound by it. 

It was argued at the bar, that where, as in this case, the decision in the 
former suit became iinrqaterial for the purposes of that suit, and the defendant 
(as the decree was framed), had no opportunity of appealing against it, it is 
hard that it should be binding upon him. 

C323] There is no doubt, that the application of the rule to case like the pre¬ 
sent may, occasionally, be productive of hardship, especiallv until the effect of the 
rule is more generally understood. Parties arc very naturally unwilling to appeal 
against adverse decisions in cases where they are in the mam successful, and 
where, for the purposes of the suit appeal is unnecessary. But, iievertlieless, they 
must appeal, unless they are content to he bound by those decisions. It is 
most important that suitors should understand tlieir position in that respect; 
and it obviously becomes necessary, in order to give parties a proper oppor¬ 
tunity of appealing, that the material iitidnigs in each case should, in future, he 
embodied m the decree. 

Unless the finding is thus embodied in the decree, the party against whom 
the issue is decided will have no right to appeal against it. -Appeals can only 
be prefeired against the. decrees, not against the judgments of the lower Courts 
( see. ss. 540 and 584' of the Civil Procedure Code) , and therefore, if a party 
wishes to appeal against the decision of a particular issue, which does not appear 
in the decrees, he must first apply to the Court to amend the decree by 
embodying the decision in it. 

This will render it necessary for the lower Courts to draw up decrees •^ith 
much greater particularity than has hitherto been observed. 

^ The effect of our decision in this case will be, that the judgment of this 
Court and of the District Judge will be set aside, and the judgment of the 
Munsif restored. The appellant will have his own costs in all the Courts. 

Morris, J. —In my opinion this case falls within the rule laid down by 
the Judicial Committee of the Privy Council in the case of Soorjeenwnee Dayee 
V. Suddanund Mohapatter (12 B. L. B., 304; S.C., 20 W. B., 377). In their 


• iSec. 684 :—Unless when otherwise provided m this Code or by any other law, from all 

decrees passed m appeal by any Court subordinate to a High 
Court, an appeal shall lie to the High Court on any of f^e 
following grounds (namely). , 

{a) The decision being contrary to some specified law or usage 
having the force of law. ‘ 


Second appeals to High 
Court. 

Grounds of second appeal. 


(6) the decision having failed to determine some material issue of law or usage having 
the force of law. 

(c) a substantial error or defect in the procedure as prescribed by this Code or any 
other law, which may have product error or defect in the decision of the case 
upon the merits.] 
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judgment in that case, theiv Ziordships say:— 

“ If both parties invoked the opinion of the Court upon this question, if it 
* was raised by the pleadings and argued, their Lordships are unable to come to 
the conolusion that, merely because an issue was not framed, which, strictly con¬ 
strued, embraced the whole of it, therefore the judgmentupon it was ultra t32l] 
vires. Their Lordships are of opinion that the term * cause of action’(s. 2 Act 
VII of 1869) is to be construed with reference rather to the substance than to 
the form of action. But even if this interpretation were not correct, their Lord- 
ships are of opinion that this clause in the Code of Civil Procedure would by 
no means prevent the operation of the general law relating to res judicata on 
the principle 'nemo depict his vexari pro mdem causa’ 

It is not unlikely, as has been suggested in the course of the argument, 
that the case before the Munsif having been dismissed, the defendant did not 
think it necessary to appeal against the judgment that his tenure was liable to 
enhancement, and was misled by the omission of that finding in the decree 
itself ; but, to use the words of their Lordships of the Privy Council, ** both 
parties invoked the opinion of the Court upon this question and it vras raised 
by the pleadings and argued.” The omission of this finding in the decree is not 
material, because, as pointed out by Mr, Justice Maekby in the case of Sheik 
Enaetoolla v. Shetk Ameer 3uksh (25 W. K., 225), their Lordships, when they 
delivered their judgment in the ease of Soorjeemonee Dayee (12 B. L. E., 304 ; 
S.C., 20 W. E., 377), had not the decree before them, and neither in that 
case, nor in another very similar case, Krishna Behan Boy v. Biinwan Lai 
Boy (I. L. E., 1 Cal., 144 ; s.C„ 26 W. E., 1; L. E., 2 I. A., 283), did they 
think it necessai’y to have the decree before them. As a matter of fact, 
in neither case was the finding relied on embodied in the decree. It is true 
that, under s, 540 of the present Code of Civil Procedure, which corresponds 
with s. 23, Act XXIII of 1861 of the old Code, “unless when otherwise 
expressly provided in this Code, or by any other law for the time being in 
force, an appeal shall lie from decrees or from any part of decrees only.” If, 
therefore, in this case the defendant desired to avoid the finding which was 
adverse to himself, he should have taken proper steps to have the decree 
amended, and so put himself in a position to appeal against it. It is a 
well-known practice in our Courts to give the decree, after it is drawn up and 
before it is signed by the Court, to the pleaders of both parties for 
their examination and signature. An opportunity is thus afforded them oj 
[828] comparing the decree with the judgment, and of coiTecting the former, 
if necessary, where it appears to be at variance with the latter. The failure, 
however, on their part to avail tnemselves of this, and to amend the decree so 
as to open the door to an appeal, cannot render a finding of no effect or less 
binding upon the parties. 

In this view, so long as the opinion of the Court has been given on a 
question which has been raised by the pleadings and argued, that opinion must 
be considered as res jiuiicata, even though it may not have been embodied in 
the decree. I would answer the reference which has been made to this Bench 
accordingly. ^ • 

Prinsep, J|e*“I concur in the judgment delivered by Mr. Justice Morbis. 

ROTEB. 

£1. THE AUTHORITY OF THI8 CASE— 

This case is not received now as an authority tm res judicata and is treated as having 
been impliedly ovwrnled by the Privy Council in 11 Cal. 301. 
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Oq 17 ;, 8 qo 1 i findings os are the bases of the decree operate as res jti&icaia, and not others:— 
The leading case is Bun Bahadm v, Lucho Kocr (1884) 11 Oal. SOls^iQ I.A., 23 P.C. 
4llahabad: (1896) 17 All.. 17«. 

Bmnbay: (1993) 18 Bom., 69T. 

Madras : 7 Mad., 146. 

Calcutta : (1887) 18 Cal., 17; (1891) 18 Cal., 647 ; (1904) 9 C.W.N., 60 ; (1907) 9 C,L.J., 
493, See also 6 Cal., 206. 

Punjab : (1889) P.B., 157; (1898) P.B., 31; (1904) P.B., 56=(i904) P.L.B., 84. 

The basis of the decree need not be the decision on .my single issue , where it is based 
on several issues, though any one would have been sufficient, all would bo final and res 
judicata : (1897) 24 Gal., 900. 

See also 7 M.L J , 274. ,,.» ” 

The findings need not be embodied in the decree: (1888) 16 Gal , 173 P.C. at 192, 193; 
(1891) 19 Ciil. 159 P.C- at 172. This is against the view m this case and in cases like (1881) 
4 Mad., 134 ; (188S) 7 Bom., 464 etc., Where, however, there is a variance between judgment 
and decree, the decree would prevail —(1892) 15 All., 3. 

Nor would the mere fact of having been embodied in the decree give the finding a wider 
operation : (1893) 18 Bom., 597 at 602, and the cases above cited.] 


[ 6 Cal. 325] 

The 6th September, 1880. 

Present ; 

Sib Eichard Garth, Kt., Chief Justice, Mr. Justice Pontifex, 
Mr. Justice Morris, Mr. Justice Mitter, and Mb. Justice Prinsep. 


Kashikant Bhuttacharji.Defendant 

versus 

Rohinikant Bhuttacharji and others.Plaintiffs ■' 


Lvmttatwn—Suit for Arrears of Bent — Betuj. Act VIIIof 1869. 

The last day on which a suit for the recovery of arrears of rent can bo instituted under 
s 29, Beng. Act VTII of 1869, is the last day of the third year from the close of the year in 
which the rent bec<ime payable. 

The word “arrear” in that section means “rent in arrear.” 

IPoo»M!s/j. ChuuderBose v. Surjee Kanto Boy Chowdhry (1. 1. B., 5 Cal. 713) overruled. 

This case was referred to a Full Bench by MoBRis and Prinsep. JJ. with 
the following remarks:— 

“ We are called upon to decide, in this Special Appeal, whether a suit for 
arrears of rent of 1280, or of any portion of it, brought on the 30th Assar 1284 
(corresponding with July 13, 1877) is [326] not barred by limitation under the 
terms of s. 29 of the Beng. ]^nt Law (^Beng. Act VIII- o> 1869) ? 

“The plaintiffs’ (respondents’) pleader, relying on the'^dgment of a 
Division Bench of this Court in the case of Wooniesh Chiiitder Bose v. Surjee 
Kanto Bo-y Ohowdhry (I. L. E., 5 Oal., 713), at first contended, that the 

* Full Bench Reference in Special Appeal, No. 361 of 1879, against the' decree of Baboo 
Nobin Chunder Ghose, First Subordinate Judge of Mymensing, dated 24th September 1878, 
modifying the decree of Baboo Anuntoram Ghose, Munsif of Attia, dated Slat May 1878. 
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present suit, so far as it relates to rent of 1280, could be brought at any time 
witbin 1284. But on its being pointed out that in this case, the defendant was 
under a contract to pay the rent by instalments in the months of Assar, Assin 
< Pous, and Cheyt, he admitted that this judgment did not support him so far 
as this suit related to the rent payable in the three first-named months ; but 
he argues, that it is strictly applicable in respect of the rent payable in Cheyt. 

“ On reference to the judgment in question, it appears to us to be undoubt¬ 
edly an authority for the proposition that a suit for the rent of Cheyt 1280 can 
be brought at any time before the close of 1284. But with all deference to the 
learned Judges who delivered that judgment, we cannot concur in the 
construction which they put upon the terms of s. 29 of the Rent Law. 

“ It appears to uathat, following the construction placed both by the Courts 
in England and by the Imperial Legislature on terms similar to those used in 
8. 29, Act VIII of 1869 of the Bengal Code, a suit for arrears of rent of the 
entire year 1280, or of the last instalment of that year, cannot be brought 
after three years calculated Irom the last day of 1280. 

" We do not agree with the learned Judges who decided tlie case of Wooinesh" 
Chunder Bose v Surfee Kant Boy Cliotcdry (I. L. R., Cal, 713) that the rent of 
1280, supposing it to be payable in one payment, would not be due until the 1st 
Bysak 1281. It w'ould, in our opinions, be due or payable on the last day of 
1280— t.e., on the last day of Cheyt of that year The con-ect rule for interpret¬ 
ing the terms used in s. 29 seems to us to be that wdiichis contained in the Limita¬ 
tion Acts of 1871 and 1877 and in els 2 and .3, s. 3 of the General Clauses Act 
(I of 1868), VIZ,, that, in calculating hmitation,or determining a paiticular period, 
the first day of that period should be excluded and the last day [327] inlcuded. 
Moi'eover, it has been held by the Courts in England (see Maxwell on Statutes, 
page310), where the particular period was one month, that ‘ the day correspond¬ 
ing with that from which the computation began is excluded, so that two days 
of the same number are not comprised in it.’ 

“ It IS true that the Acts of the Imperial Legislature to which we have 
referred, do not apply to the Bengal Rent Act, but there is nothing in that 
Rent Act which is opposed to such a construction , and in our opinion, the 
general principles which regulate the interpretation of expressions similar to 
those contained in s 29, bhould be applied also to that special law. There is 
nothing in the Rent Law which makes it exceptional in this respect. 

“ In the present case, therefore, we are of opinion that limitation com¬ 
menced to run from the last day of Cheyt 1280, when the instalment payable on 
that date became due . but that, m calculating the term of three years, that day 
must be excluded. A suit for that instalment could not be brought until the 
1st Bysak 1281, and might be brought not later than the last day of the period 
of three years from the last day of Cheyt 1280, calculated according to the 
Gregorain era. 

“ Thisquestion, as affecting the period within which suits for arrears of rent 
may be instituted, of great importance, And calls for immediate decision. 
We desire, therefore, the authoritative ruling of a Full Bench on the following 
point:— 

“ What is the last day on which a suit for the recovery of ordinary arrears 
of rent—that is, rent payable yearly at the close of the year to which it relates, 
can be instituted under s. 29, Beng. Act VIII of 1869 ? ” 

Baboo Chunder Sircar for the Appellant. 
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Baboo Issur Chunder Chuckerhutty, Baboo Mokiny Mohun Boy, and 
Baboo Kishory Mohun Boy for the Bespondents. 

The Judgment of the Full Bench waa delivered by 

Garth, C.J. —We think it clear that the last day on which a suit for the 
recovery of arrears of rent can be instituted under the section referred to, is the 
last day of the third year from the [328] close of the year in which the rent 
became payable; and as in this case the rent was payable in the month of 
Cheyt 1280, and the defendant was bound to pay it before the close of the last 
•day of that month, the plaintiff must have brought his suit within three years 
from that day. 

We do not quite understand the reasons upon which the cases of Woomesh 
Chunder Bose v. Surjee Kanto Boy Chowdhry (I. L. K., 5 Cal ,713) proceeded. 
It seems to have been considered by the learned Judges in that case, that an 
arrear of rent does not become due until the day after that on which bv the 
terms of the holding the rent is payable. But this, we think, is a fallacy. 
The rent becomes due at the last moment of the time wliich is allowed to the 
tenant for payment. If it is not paid within that time, it becomes an arrear, 
and continues an arrear until it is paid. 

The woi’d “ arrear ’’ in s. 29 of the Rent Act means “ rent in arrear ; ” and 
that rent in arrear would, undoubtedly, become due on the last day of the year 
in whieh it is payable. 

The judgment, therefore, of the lower Appellate Court will bo modified by 
limiting the sum which the plaintiffs are entitled to recover, to the rent which 
became due m the years 1281 and 1282. 

We think that the appellant should only have his proportionate costs of 
the hearing before Mr. Justice MORTIIS and Mr. Justice Prinsei*, hut that he 
is entitled to the full costs of the hearing. 

NOTES. 

[Ser also, as regards computation of time l.H C Ti.R. 1.53 gencr.ilh , ^1900) 7 C L J. 106, 
with reference to rent, under the Bengal Tenancy Act 
SUIT FOR THE RECOVERY Of IHMOVEABLE PROPERTY— 

It has been similarly hold that a suit for recovery of a mortgage debt with a prayer for 
.sale in the alternative is not such a suit (1890) 14 ‘284 ] 

C6 Cal. 328] 

ORIGINAL CIVIL. 

The 11th August, 1880. 

Present: 

Sib Richard Garth, Kt., Chief Justice, and Mr. Justice Pontipex. 


G. M. Cutts and another.Defendants 

, verms 

T. F. Brown and others...Plaintiffs. 


Specific Performance —Boidenee —Adimssibiltty of Parol Evidence—Evidence Act (I of 1812) 
S.92, provisoes! and 6 — Practice—Joinder of Causes of Action—Civil Procedure Code 
(Act E of 1811) s. 4d, rule (o )—Specific Belief Act ss. 11, 22, 26. 

The plaintiffs sued for specific performance of an agreement in writing, which set forth 
inter aUa, that the defendants had agreed to sell, &c., under “ certain conditions as agreed 
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0 pon.’' The defendants alleged, that the written agree-C8t9]inent did not contain Iftie whole 
«f the agreement between the parties, and offered par<d evidence in support of their contention. 

Held (reversing the j;||dgment of WUiBON, J.), that the parol evidence was admissible to 
show what was meant by the clause "certain conditions as agreed upon." 

Per PONTIFEX, (GABTH, C.J., dissenting ).—The evidence was admissible under 
pkxtviso 1, s. 92 of the Evidence Act (1 of 1872). 

Discussion as to the meaning of s. 92* of the Evidence Act, and of ss. 17t, 22}, and26§ of 
the Specific Belief Act. 

Per PONTIFBX, J.—It is of the essence of specific performance that part only of an 
agreement should not be performed. 

Part of the purchase-money had been advanced by the plaintiffs to the defendants, for 
which the defendants had given their promissory notes; and the plaint contained a prayer 
that the defendants bo ordered to pay over the amount of the notes. 


•[Sec. 92 1 —When the terms of any such contract, grant or other disposition of property, 

or any matter required by law to ba reduced to the form of a 
Exclusion of evidence of document, have been proved according to the last section, no 
oral agreement. evidence of any oral agreement or statement shall be admitted 

as between the parties to any such instrument or their repre¬ 
sentatives in interest, for the purpose of contradicting, varying, adding to, or subtracting 
from, its terms 


PioviSo(l ).—Any fact may be proved which would invalidate any document, or which 
would entitle any person to any decree or order relating thereto ; such as fraud, intimidation» 
illegality, want of due execution, want of capacity in anj contracting party, want or failure 
of consideration or mistake in fact or law.] 


Bar in other cases of ttSec. IT .—The Court shall not direct the specific perform- 
specific performance of ance of a part of a contract except in cases coming under one 
part of contract or other of the three last preceding sections.] 

4 [Sec. 22 '—The jurisdiction to decree specific performance is discretionary, and the Court 

is not bound to grant such relief merely because it is not 
arbitrary but sound and reasonable, guided by judicial principles 
and capable of correction by a Court of appeal. 

The following are cases in which the Court may properly exercise a discretion not to- 
decree specific performance :— 


Discretion as to decree¬ 
ing specific performance. 


I. Whore the circumstances under which the contract is made are such as to give the 
plaintiff an unfair advantage over the defendant, though there may be no fraud or misrepre¬ 
sentation on the plaintiff’s part. 

II. Where the performance of the contract would involve some hardship on the defendant 
which he did not foresee, whereas its non-performance would involve no such hardship on the 
plaintiff. 


Ill Where the plaintiff has done no substantial acts or suffered losses inconsequence of 
a contract capable of specific performance.] 

§ [Sec. 26 Where a plaintiff seeks specific performance of a contract in writing, to which 

_. the defendant sets up a variation, the plaintiff cannot obtain the 

wiSi vlrLtm^ ^ performance sought, except With the variation so set up, in the 

■ following oases (namely).— « 

(а) Where by fraud or mistake of fact the contract of which performance is sought 

is in terms different from that which the defendant supposed it to be when he 
entered into it; 

(б) Where by fraud, mistake of fact, or surprise the defendant entered into the contract 

under a reasonable misapprehension os tft its effect as between himself and the 
plaintiff; 

(c) Where the defendant, knowing the terms of the contract and understanding its- 
effect, has entered into it relying upon some misrepresentation by the plaintiff, 
or upon some stipulation on the plaintiff’s part, wmeh adds to the contract, bub 
which he refuses to fulfil; 


(d) Where the object of the parties was to produce a certain legal result, which the 
contract as framed is not calculated to produce; * 

(#) Where the parties have, subsequently to the execution of the contract, contracted, 
to vaty it.] , 
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Held (tiifSiimiagtituB dadsion of WlXiSOM, J.), that there waa no misjoinder of oaoses of 
action within the meaning of a. 44, rule {a) of the Code of Civil Proeedure (Act X of 1877). 

The plaintiffs in this case sued one George Malcoly Outts and Rosly 
Eliza, his wife, for the specific performance of an agreement for the sale of a 
share of a certain house. It appeared that, on the Ist of October 1877, the 
defendants, being under the impression that they were entitled to a third share of 
the house in question, entered into an agreement in writing with the plaintiffs 
to sell the share to them for Es. 6,200, “ under certain conditions as agreed 
upon.” The plaint stated that, “ it being subsequently discovered that the 
defendants had only a one-fourth share in the said house, a verbal agreement 
was, by consent of the plaintiffs and defendants, entered into, whereby the 
defendants agreed to sell their share in the said house and premises to the 
plaintiffs for Es. 6,000. A portion of the purchase-money was paid by the 
plaintiffs. On three several occasions the defendants gave the plaintiffs 
promissory notes for vsnitous sums, amounting in all toEs. 3,000, advanced by the 
plaintiffs to them. The plaint prayed, that the defendants might be ordered to 
specifically perform the agreement of the 1st October 1877, and to repay the 
sum of Es. 3,000 due upon the promissory note.s. 

The defendants George Malcolm Cutts alone filed a written statement. 
He contended that, as the plaintiffs had not, previ-C330] ously to the institution 
of the suit, obtained the leave of the Court to join his alleged cause of action in 
respect of the promissory notes mentioned in the plaint with his alleged cause 
of action in respect of the immoveable property, he was not at liberty to 
maintain the suit. This defendant stated that he and his wife agreed to sell 
the share in the house to the plaintiffs, subject to certain terms and conditions 
as agreed to between them, for the sum of Es. 6,200. These terms and condi¬ 
tions were, that, upon the execution of the conveyance of the share by the 
defendants in favour of the plaintiffs, the plaintiffs should execute a lease of 
the share in favour of the defendants for the period of three years, at the yearly 
rent of Es. 720; that the defendants should remain in occupation of the share for 
the period mentioned ; and that, at the expiration thereof, the plaintiffs should 
sell back the share to the defendants for the same sum of Es. 6,200 if they 
wished them to do so. The reason why these conditions were agreed upon 
was, the first defendant stated, that he and his wife had no intention to sell the 
share, but only to mortgage it, that they were advised that they had no 
power to mortgage ; and that, therefore, the sale, lease, and re-purchase was 
arranged. The first defendant then stated the agreement to sell the one-fourth 
share for Es. 6,0CK), and that the terms and conditions mentioned had not been 
performed; and contended that the plaintiffs were not entitled to specific 
performance of the agreement without themselves carrying out their part of the 
contract. 

Mr, Phillips and Mr. Trevelyan for the Plaintiffs. 

Mr. Branson and Mr. Bonnerjee for the Defendants. 

Mr. Phillips ,— It was not ndbessary to obtain the leawe of the Court under 
s. 44, role (a) of the Civil Procedure Code, to join the different causes of action 
upon which the plaintiffs rely. A suit for the specific performance iff an 
agreement to sell a shaniin a house is not a “ suit for the recovery of immove> 
able proj^rty ” within the meaning of that section. Possibly this might be held 
to be a suit for land or other im-L881]movealde pri^ierty ” Vfithin s. 12 the 
Charter, but those words are more comprehensive than the words used in 
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8.44, rule (a). The defendants contend that the plaintiffs cannot obtain specific 
performance of the agreement until they have performed certain terms ana 
conditions which are not stated in the agreement. Those terms and 
tions would have to be proved by parol evidence, and the case of Datmoddee 
Path V. Katm Tartdar (I. L. It., 5 Oal. 300) is an authority to show that parol 
evidence cannot be<given to vary the terms of the written agreement. 

Mr Bonnerjee for the defendants.—The causes of action have been 
wrongly joined, and the suit must be dismissed. The Court has no jurisdiction 
to entertain a suit in this form— Pilcher v. Hine [24 W. E. (Eng.), 619] and 
Delhi and London Bank v Wordie (I. L. R., 1 Cal,, 249). Clause (c) of s. 44 can 
only refer to foreclosure. [WILSON, J.—Could you call a suit to compel 
registration a suit for land ?] No, because the title passes by the conveyance. 
[Mr. Phillips called attention to Act III of 1877, s. 49, as showing that the 
conveyance had no effect without registration.] Then such a suit would be 
for the recovery of land. The plaintiffs rely upon and seek performance of a 
verbal agreement. There must have been some agreement for a lease. “ Certain 
conditions as agreed upon ” cannot refer to the condition in the document. These 
words were inserted by the defendants themselves in the draft. [WiLSON, J,— 
Suppose you are right in saymg.you can give evidence of the terms you set up; 
is that any answer to the suit ?] The transaction would not be a mortgage. 
The plaintiffs’ agreement to re-sell is as much a part of the agreement as their 
paying the price. We say they must covenant to re-sell. [WiLSON, J.—I 
suppose I may take it that the words “ under certain conditions ” refer to the 
document annexed to the plaint ?] Yes. 

Wilson, J. —As between the plaintiffs and Mr. Bonnerjee’s client it 
appears to me that no issue of fact has to be decided. 

The suit is for the specific performance of a contract for sale [332] of land. 
The objections are two-fold. The first is an objection to procedure, the other 
goes to the substance of the suit. 

It is said the suit cannot be entertained in its present form by reason of 
8. 44, rule (a) of the Civil Procedure Code. That section says :—“ No cause 
of action shall, unless with the leave of the Court, be joined with a suit for 
the recovery of immoveable property, or to obtain a declaration of title to 
immoveable property, except— (a) claims in respect of mesne profits or arrears 
of rent in respect of the property claimed: (b) damages for breach of any 
contract under which the property or any part thereof is held ; and (c) claims 
by a mortgagee to enforce any of his remedies under the mortgage.” 

Mr. Bonnerjee has cited the case of the Delhi and London Bank v. Wordie 
(I. L. R., 1 Cal., 249), which probably would be sufficient to justify him in 
saying that this is a suit for land within the meaning of the words of the 
Charter. The terms of the section are narrower. It seems to me that a suit 
for “ the recovery of immoveable property ” is a suit founded upon an existing 
title in which the plaintiff seeks to get possession of the property itself. 
The words “to obtain a declaration of ^ title to immoveable property” 
seem to me to apply to a case where a title exists, and the plaintiff asks to have 
that fact declared, not to a case where he seeks to have something done, which, 
when done, will give him a title. 

« 

I think the first objection of the defendants fails. If it were otherwise, I 
think there would be power under s. 53 to amend the plaint by striking out 
the part which is not properly joihed. 
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The other ground of defence goes to the substance of the case. The defen¬ 
dants say the contract alleged by the plaintiffs was not the real contract; but 
that there were other terms which had to be fulfilled before they could obtain 
specific performance. 

The plaint sets up a written contract for sale of a share in the premises in 
question, the parties assuming that the share of the female defendant was a one- 
third share. Accordingly, the contract was for sale of a one-third share. The 
plaint (para. 3) says—“ It being subsequently discovered that the defendants 
had only a one-fourth share in the said house, a verbal agree- [3381 ment was 
by consent of the pla.intiffs and defendants entered into, whereby the defendants 
agreed to sell their shares in the said house and premises to the plaintiffs for 
Bs. 6,000.” I think the true meaning of that paragraph is, that the written 
agreement for sale of the one-tliird share continued intact, except that when 
the mistake was discovered, the written agreement was varied by one-fourth 
being sold instead of one-third, and the price being Rs. 5,000 instead of the 
larger sum. And that is the view taken by the defendants themselves in their 
written statement. 

Then we have to come to the written document to see what tlie original 
contract was. That must be determined on tiie words of the document itself. 
The written document seems to me to be a complete contract of sale. 
Mr. Uonnerjoa has calFed attention to the words “ under certain terms and condi¬ 
tions as agreed upon ” But these words do not, in my opinion, refer to any¬ 
thing outside the document, but to terms therein contained. They are an 
indication that there are conditions which are to be attended to, and the latter 
part of the deed sets out these terms. It would be entirely oontradiotoi’y of the 
document if evidence were now to be given that the contract was subject to 
terms or conditions not set out m the document. The case of Datmoddee Path 
V. Kami Tarider (I. Ij. R., 5 Cal., 300) seems to be an authority that evidence 
cannot be given to vary what in a case like this is expressed in the document, and 
I should have come to the same conclusion in the absence of such an authority. 

Even if the evidence were given, it is by no means clear that the defen¬ 
dants have any defence to the action. It is by no means clear that the exist¬ 
ence of such a term entitled the defendants to the covenant they suggest. A 
man may be entitled under a contract to have a thing done ; but it does not of 
necessity follow that he is entitled to have a covenant about it inserted in a 
deed. As between the plaintiffs and the first defendant no question of fact in 
my opinion arises. 

From this decision the defendants appealed. 

Mr. Htll for the Appellants, 

[834] Mr. Philhps and Mr. Trevelyan for Respondents. 

Mr. Hill. —Leave should have been obtained to join the cause of action on 
the promissory notes, as this is in reality a suit for land— Delhi and London 
Bank V. Wordie (I. L. R., 1 Oal.^249). The plaintiffs sue the whole agree¬ 
ment between the parties and in such a case the defendant is always allowed 
to give parol evidence to defeat the plaintiff’s suit: Specific Relief Act, 
8 . 26 ; Dart on Vendors and Purchasers, p. 1039 ; Marquis of Towmhend v, Stan- 
groom (6 Vesey, 328): Woollam v. Hearn (7 Vesey, 211. See S. C., 2 W. and T, 
L. C. ; 481n). The evidence offered does not contradict the writing, and s. 92 of 
the Evidence Act does not apply. 
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Mr. Phillipi, —Admitting that we agreed to re-seU to the d^endimts at 
the end of three years, the defendsmts are not entitled to have a covenant to 
that effect inserted in the deed of sale. They never asked thiSr and it would 
be unreasonable to grant it now. The evidence was properly rejected, as no 
oase of fraud was shown—Marquis of Townslimd v. Stangroom (6 Vesey, 828). 
IPONTIFEX, J., referred to Clarke v. Grant (14 Vesey, 619). ] The evidence 
offered would turn the writing, which appears to be an absolute sale, into a 
mortgage, and could not therefore be received—Evidence Act, s. 92. 

Mr. Trevelyan on the same side. 

The following Judgments were delivered:— 

Pontifex, J. —The plaintiffs in this case sue for specific performanee of a 
written agreement by the defendants to sell a share in a house. The defendants, 
in their written statement, allege that, in addition to the written agreement, 
there was a further parol agreement, that the plaintiffs should let the property 
to the defendants for three years, and should give them a xight to purchase at 
the end of the three years. 

The defendants also claimed that tlie suit should be dismissed, because, in 
•contravention of s. 44, rule (a) of the Procedure {885] Code, the plaintiff's had, 
without the leave of the Court; improperly joined a separate cause of action 
with their suit for immoveable property But I agree with the Court below that 
this objection cannot prevail, because there is m fact no joinder of separate 
Clauses of action, but only a demand for alternative relief. 

The written agreement which the plaintiffs seek to enforce commences its 
witnessing pait as follows :— 

“ Witnesseth that the said defendants do sell under certain conditions as 
agreed upon to the plaintiffs all that, &c.” The learned Judge has held that, 
upon the proper construction of the document, tiie words above mentioned only 
apply to the terms subsequently contained in tlio document itself. Probably 
this would be the ordinary construction ; but I think that, under proviso 6’’’ to 
the 92nd section of the Evidence Act, the defendants are entitled to go into 
(evidence to prove the contrary 

But the learned Judge has further lield, that, under s. 92 of the Evidence 
Act, the defendants are not entitled to go into evidence to prove the case set 
up in their written statement, on the ground, that to allow them so to do 
would be to allow them to contradict. Vary, add to, or subtract from the terms 
of the written agreements. I am, however, unable to agree with him for two 
reasons. In the first place, I think that the agreement set up in the written 
statement falls within proviso 1 to s. 92. For, if the plaintiffs really agreed 
verbally to the conditions alleged by the defendants, it would be a fraud on 
their part to insist on performance of the written agreement without at the 
same time securing to the defendants the performance of the other conditions 
which they bad promised. In the words of the Masters of the Bolls, in Clarke 
V. Grant (14 Vesey, 519, atp. 524)—" but for the promise there would, probably, 
never have been any agreement at all. It would then be against equity, and a 
fraud on the defendant, to insist upon his performance of an agreement which 
’he only signed on the faith” of certain additions. 

Secondly, 1 think that, a(»»ording to the authorities at least, the agreement 
•set up in the written statement falls within proviso 2 to s. 92 ; that, if true, 

• {Sec. 82:—g. e. supra, L L. R. 6 Cal. 829. 

Proviso (8).— Any fact may be proved whioh shows in what manner the laagooge of a 
«docnineBt is mlated to existing f ^ots.] 
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the oral agreements alleged are separate [ 886 ] agreements, collateral to and 
not inconsistent with the terms of the written agreement, just in the same way 
as I think it would still be open to prove that what is ostensibly a conveyance 
was in fact intended to be a mortgage. The cases ojf Morgan v. Griffith 
(L. B., 6 Exch., 70) and Ersktnc v. Admne (L. R., 8 Ch. App., 756) seem to 
me very strong illustrations of this proposition. 

Moreover, it is of the essence of specific performance that, except under 
special circumstances, part only of an agreement ought not to be decreed to be 
performed. So strong is this influence, that it has been held that, even when 
the defendant does not allege a parol variation, but it comes out in tlie evidence, 
the Court will direct an enquiry in regard to it before disposing of the case— 
Parken v. Whitby (T. and R., 866), London and Birmingham Railway Co. v. 
Winter (Cr. and Ph., 57), Helsham v. Langley (1 Y. and C., C. C., 176) ; and 
indeed the Court will direct an enquiry when the variation is alleged by the 
defendant, but only so fSr' proved as to raise a suspicion of the existence, and 
yet not to satisfy the Court— Van v. Corpe (3 M. and K., 269). So careful is 
the Court in decreeing specific performance. The 17th section of the 
Specific Relief Act recognises this principle; and the 22nd section gives 
the Comt complete discretion. Indeed, the 26th section of the Specific 
Relief Act was, in my opinion, enacted to meet this very case, which, as I 
read it, falls within cl. (c) to that section. It is true that the words "upon 
some stipulation on the plaintiff’s part which adds to the contract, but which he 
refuses to fulfil,” are not (according to the ordinary untechnical meaning of the 
word stipulation) very apt words to express what was intended, namely, some 
condition "in favour of the defendant agreed to by the plaintiff which he 
refuses to fulfil.” But els. (a), (fc) and (c) have been pitchforked verbatim into 
the Act from Mr. Dart’s book on Vendors and Purchasers, p. 1039, Edn. 5. 
I can but suppose that they are intended to have the same effect as Mr. Dart 
ascribes to them. 

Upon the whole, therefore, I am of opinion that the defendants in this case 
ought at least to have been allowed to go into evi-[S37]dence, and the case 
must, therefore, be returned to the lower Court for that puriiose. Whether 
the defendants, supposing them to prove their case, will be entitled 
to have a power or proviso for repurchase inserted in the conveyance to the 
plaintiffs, is a question for the lower Court to decide. I can only express 
my opinion now, that if the defendants prove their case, the plaintiffs are 
seeking by their plaint performance of only part of an agreement, to which they 
are not entitled ; and that they can be entitled to specific performance of the 
terms in their own favour of the whole agreement proved, only upon the terms 
in the defendants’ favour being properly secured to them. If the defendants 
succeed in the lower Court in proving the case set up by them, they must, I 
think, have the costs of the appeal; otherwise the plaintiffs will be entitled to 
such costs. The Court below ought to deal with the costs of the original 
hearing in that Court. 

Garth, C. J. —I agree with my brother PONTIFEX upon both points, as well 
as in the form of the decree which he proposes to make. ^ 

But I would decide the second point, as to the admissibility of the oral 
evidence, upon this one ground only. 

I think the defendant ought to be allowed to show, if he can, that the 
words in the contract " under certain conditions ” refer to conditions outside 
the contract, and not to those contained in it. There is nothing in the contract 
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itself to show that the conditions so referred to are those which are mentioned 
in it, and if the conditio];is were in fact made orally, and the contract was 
expressly made subject to those conditions, it seems clear to me that they are 
not inconsistent with it. It is not necessary that the whole agreement should 
he in writing ; and if, upon the face of that part of it which is in writing, it 
appears that there are other conditions, oral or otherwise, which go to make up 
the entire contract, there is no reason why those conditions, if made orally, 
should not be orally proved. The rule laid down in s. 92 of the Evidence Act 
applies only, as I consider, where, upon the face of it, the written instrument 
appears to contain the whole contract. 

[838] I quite agree with my brother PONTIPEX that s. 26 of the Specific 
Belief Act is intended to provide for just such a case as the present. 

But I do not think that proviso I of s. 92 is applicable here. That proviso 
seems to me to apply to cases where evidence is admitted to show that a con¬ 
tract is void, or voidable, or subject to re-formation, upon the ground of fraud, 
duress, illegality, &c., in its inception , and not to cases where the agreement 
being in itself perfectly valid and free trom any taint of that kind, one of the 
parties attempts to make a fraudulent use of it as against the other. It will be 
found that the rule laid do^Yn in s. 92 of the Evidence Act is taken almost 
verbatim from Taylor on Evidence (1st Edn.), s. 813 , and the exceptions which 
follow in the several provisoes are discussed in ss. 816 to 841 of the same 
work. That being so, I think it is quite legitimate to refer to those sections, as 
one means of ascertaining the true meaning of the provisoes. The substance of 
the proviso, and the examples showing the meaning of that proviso, are con¬ 
tained and explained in ss. 816 to 819 , and it will be found that they all relate 
to the reception of evidence for the purpose of invalidating contracts, by reason 
either of fraud, illegality, Ac., in their inception, or of some subsequent failure 
of consideration. 

For this reason, as well as from the language of the proviso itself, I think 
tliat it is not intended to apply to a case where the contract itself being valid, 
one of the parties wishes to make an improper use of it. 

Then again, I cannot think that the additional terms relied upon by the 
defendants are admissible under proviso 2, as being a “ separate oral agree¬ 
ment not inconsistent with the terms of the principal contract.” 

It seems to me, that an absolute sale of a property, such as the plaintiffs 
ask us to enforce against the defendants, is a totally different thing from a sale, 
which is subject in the first place to an obligation on the part of the purchaser 
to let the property to the vendor for three years from the time of the 
sale , and in the next place, to the additional obligation to re-sell to 
the vendor at the end of the three years at a specified price. 
[889] The interest which the purchaser would take in the one case would be a 
very different thing, and worth a very different price, from what he would take 
in the other ; and I, therefore, think that the additional terms do vary and are 
inconsistent with the principal contract. 

The case of Morgan v. Griffith (L. E. 6 Exch., 70), which is referred to 
by my brother PONTIPBX, seems to me entirely different from this. In that 
case an action was brought by a tenant against his landlord for damage done to 
his land by rabbits. The lease, which was in the usual form, reserved all the game 
and rights of shooting to the landlord; but as the tenant, who had entered upon 
the property before the lease was executed, found the land completely overrun vrith 
rabbits, he refused to sign the lease, until the landlord had orally promised that 
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he would have the rabbits destroyed. Upon the promise being made, the tenant 
signed the lease; but the rabbits were not destroyed, and consequently the 
tenant’s crops 'were seriously injured. It was held that he had a right to 
sue for that damage, the oral agreement being collateral to the lease, and not 
inconsistent with it. The oral agreement there seems to me perfectly con¬ 
sistent with the landlord having all the game to himself, and the exclusive 
right to shoot it. 

The case of Erskine v. Adeane (L. R., 8 Gh. App., 756) was very similar 
to Morgan v. Griffith (L. R., 6 Exch,, 70) ; and the oral agreement there, so 
far as it was sought to be enforced against the landlord, was for the same 
reason, which I have explained in Morgan v. Griffith (L. R., 6 Exch., 70), 
consistent with the terms of the lease. 

Subject to these observations, I agree with the Judgment which has just 
been delivered. 

Appeal allowed and cane remanded. 
Attorney for the Appellants : Mr. H. H. Memfry. 

Attorney for the Respondents : Mr. Leslie. 

NOTES. 

[I SPECIFIC PERFORMANCE WHERE THE DEFENDANT SETS UP A VARIATION. 

This defence may operate in two ways ; the variation may serve to show that the parties 
were not ad idem and that there was no real contract. 

Where a contract with those terms is proved, the following courses will be adopted 
according to the circumstances of the case. 

I. tf the plaintiff insists on hts on final contention to the end, the claim will be thrown out; 
whether there can be another suit alimved toe specific performance m such case, sec 
Preston v. Luck, 27 Ch. D. , Mat shall v. Bet ridge, Ch I> , Smith \\ 
Wheatcroft, 9 Ch. D. 233. 

ii. if thi defendant imiits on dis nissal t'n Court irill do so ; oi tf the defendant insists on 
decree for specifioperform inos with the v inatioii, th ' Ceurt ni ly act aceordingly .— 
Joj/n^s V. Statham 8 Atk. .388; Fife v. Clayton 13 Vos. .546 
III. If the defendant does not object, the plaintiff may be given the choice of having his 
action dismissed or getting a decree with the van.ition Clarke v. Giant, 14 Ves. 
619; Banuibottom v. Gosdon, 1 V. and B. 16.5. 

In a suit for specifie performince, when the aiditionil term set up established a case of 
hardship due to some mistake, the Court may refu..e specific pcrfoiniaiicc —not always where 
the mistake is unilateral .—Taniplin v, James 15 Ch D 215 , CVoddard v. Jc^roys 30 (Eng.) 
W. R. 269. 

II ADMISSIBILITY OF ORAL EVIDENCE WITH REFERENCE TO WRITTEN 

CONTRACTS. 

See us to this subject (1899) 22 All. 149, (1904) 32 Cvl 93 (doubted); (1901) P. L. R. 114 
The oral terms must nob be lucousisteut with the written instrument; —(J887) 11 Bom. 
644; (1888) 12 Bom. 356; 16 M.L,J. 225. (1885) 11 C.il. 486; (1882) 12 C. L. R. 163 ; 
(1892) 19 Mad. 288. , 

III JOINDER OF RELIEFS TO ENFORCE AN AGREEMENT AND DAMAGES FOR THE 
BREACH. 

See (1885) L. B. R. (1882-1891) 366.] 
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[8103 APPELLATE CIVIL. 

' The 16th June, 1880. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Maclean. 

Mohesh Lai.Plaintiff 

versus 

Busunt Kumaree.one of the Defendants.’^ 

Limitation Act (IX of 1871), s. 20 — Acknowledgment — Be].ieal of Act—Revival of Btght to 
sue—AtUhomed Agent — Signatuie—Civil Procedure Code Act (VIII of 1859,) s. 4, 

The law of limitation governing a suit for a debt, is that law which is in force at the- 
date of its institution. 

As far as regards debts, the Indian lawa of limitation merely bar the remedy, but do not 
extinguish the right. 

Krishna Mohun Bose v. Okhtlmoni Dossee (I. L. R., 3 Gal., B3.3), Nocoor Chtinder Bose v. 
Kally Cootnar Ohose (I. L. R., 1 Gal., 328), and Bam Chuivdet Ghosaul v. Juggutmonmohincy 
Dabce (I. L. R., 4 Gal., 283), overruled. 

Qunga Gobvnd Mundul v. The Collector of the 24-Pergunnas (11 Moore’s I. A., 345) ex¬ 
plained. Valia Tamlmrati v. ViraBayan (I. L. R., 1 Mad., 228) and Midhavan v. Achuda 
(I. L. R., 1 Mad.. 301) followed. 

Acknowledgments which under Act XTV of 1859 were insufficient to keep alive a cause 
of action, because they were signed only by an agent, held to be sufficient to sustain a suit 
on the same cause of action under Act IX of 1871. 

Where a senes of acknowledgments of a debt have oeen made, each within three years of 
the one next preceding, and the first of the series has been made within three years of the 
date on which the debt was contracted, a suit for the recovery thereof is, under Act IX of 
1871, in time, if instituted, within three years from the date of the last acknowledgment. 

Discussion as to who is an authorised agent, what is a sufficient signature, and what 
amounts to sufficient acknowledgment, within the meaning of s. 20 of Act IX of 1671. 

Under s. 20 of Act IX of 1871, the authorized agent miy sign either his own name or 
that of his principal. 

This was a suit brought on 14th September 1877 by one Motiesh Lai 
Sahu, a banker, to recover from the widows of one [8413 Kali Pershad Singh 
(whose estates came under the charge of the Court of Wards in August 1877) 
sums amounting to Bs. 59,286, being money advanced to Kali Pershad, and. after 
his death in Assar 1281, to his widow, with interest on such sums, to enable 
them to make payment of the Government revenue and rents of Kali Fershad’s 
estate as they became due. 

The plaintiff stated, that both Kali Pershad, and, after his death his 
widows, had received advances from him; and that, at the end of each year, an 
account was drawij up and entered in the books of the ensuing year, but the 
signatures to such accounts were affixed at intervals extending over several 
yearn, Kali Pershad having affixed his signature to such accounts in Assin 1271, 
and in Assin 1274, on which date he had admitted a sum of Bs. 13,611>2-6to 
be due up to the end of the commercial year 1274 ; and that, after his death, 

*Appeal from Original Decree, No. 124 of 1878, against the decree of Hafez Abdul 
Karim Khan Bahadur, First Subordinate Judge of Bh^alpore, dated the 6th March 1878. 
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Sampat Koeri, one of his widows, on 13th Bhadro 1282 F. (30th August 1875) 
sign^ the account on behalf of herself and the other widow, and according to 
that account Bs. 36,797 was then due to the plaintiff up to the end of the 
commercial year 1281; that further advances were made up to 1284, but no 
accounts had since been signed. The plaintiff further relied on certain letters 
said to have been written at the instance of Sampat Koeri, by the hand of her 
agents, as acknowledgments of the debt due, and as such renewing their liability 
to pay the sums sued for, all which letters, except the two following are suffi¬ 
ciently set out in the judgment of Maclean, J. Those relied on which are not 
there set out were, one dated 28th Bhador 1281, written by one Shital Lai, a 
dewan of Sampat Koer:— 

“To Baboo Mohesh Lai—Compliments of the Debi of Lagwan. 

I request that you will be kind enough to cause the Government revenue to be 
paid; after the Deshera’d-will send you the malguzari, after the vacation I 
will settle the previous account." 

And one dated 16th Assar 1283, written by Shital Lai to Mohesh Lai 
Sahu:— 

“ Compliments of Sampat Koeri to Baboo Mohesh Lai Sahu. You have 
sent to realize the money, but nothing has been settled regarding the dispute 
arisen amongst ourselves, hence the delay [342] in paying the money. But 
after settlement is made with you I will pay all your money." 

Neither of these letters were, however, signed by Shital Lall. 

The Court of Wards, on behalf of the defendants, did not dispute the sum 
of Es. 13,611-2-6 admitted by Kali Pershad ; but contended that no such 
accounts as were mentioned had been ever shown to, explained to, or signed by 
Sampat Koeri, that, even admitting they were so signed, the signature of 
Sampat Koeri could not bind Banjiet Koeri (the other widow) ; that the letters 
put forward were not such an acknowledgment of the debt alleged to be due as 
would, under Act IX of 1871, revive the debt due from Kali Pershad; and 
that ail sums, including the sum admitted by Kali Pershad, remaining unpaid 
up to within three years from the date of suit, were barred by limitation 

The Subordinate Judge found that it had not been satisfactorily proved 
that Sampat Koeri had signed the accounts in 1875, and that the letters put 
forward were not signed by either of the widows ; and that, therefore, all sums 
claimed as being due previous to three years from the date of the institution 
of the suit were barred by limitation; but gave a decree for Rs. 9,334, with 
interest at 6 per cent, on the sums claimed after that date. 

The plaintiff appealed to the High Court. 

Mr. Phtlhps (Baboo Mohesh Chunder Chowdhry and Baboo Abtnash 
Chunder Banerjce with him) for the appellant.—The account stated was signed 
on 30th August 1875, and the suit was brought in September 1877. Sections 
26 and 29 of the Contract Act will be sufficient to support a promise to pay a 
barred debt; but apart from the question of the promise to pay a barred debt, 
I contend (i) that the case is out of the Limitation Act; (ii) that a new contract 
has been made under s. 25 of the Contract Act, (iii) that there is a new contract 
on now consideration,— viz., our abstaining from pressing for payment. With 
reference to the accounts and letters acknowledging the debt, I say, that while 
the debt was still unbarred, I obtained an acknowledgment, which carried me 
on for a further period, and that each letter after the first gave me further 
freedom from the [8^8] law of limitation, each several letter forming one of a 
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continuous chain of acknowledgments up to the date of suit. Section 25 of the 
Contract Act gives express power to constitute a new contract. [GARTH, C.’ 
J.—The debt or legacy mentioned in that section must be specific, and the 
section does not apply to an unascertained amount; here no account is stated, 
as it was not known what was exactly due]. In England, under the Statute 
of Limitation, it is not necessaiy that the account should be stated, but there 
must be an acknowledgment which implies a promise.— Sidwell v. Mason (2 
H. & N., 306). If a letter contains an acknowledgment that some debt is due, 
then that will be sufiicient to take the case out of the Statute.— Shearman v. 
Fleming (5 B. L. E., €19). A general promise to pay an amount of an account, 
of which the party does not know the amount, is equivalent to saying “ I will 
pay when the amount is ascertained.” A general admission of some debt seems 
sufficient. In Dickenson v. Hatfield (6 C. & P., 46) a letter admitting a balance 
due, without stating the amount, was held sufficient. In Cheslyn v. Dolby (4 
Y. and C., Bxch., 238) the amount had not been ascertained by either party, 
but a promise was given to pay when the amount should be ascertained ; and 
this also was held sufficient to carry the case out of the Statute. That case is 
very similar to the present. IGarth, C. J.—The case of Baird v. Gammon 
(3 Bing., N. G., 883) is very similar to the present case, and the promise there 
was held to be sufiicient.] In Harrison v. Hope (9 B. L. B., App., 43) the 
acknowledgment of the debt was only gathered by implication from the letter 
between the parties , tlie amount was claimed by the plaintiff in their letters, 
but the defendant mentioned no amount in his acknowledgment. This was 
held sufficient. [Mr. O'Ktnealy. —Until Kali Pershad died in 1874, the parties 
say that they did not know how much was owing ] In Bendal v. Carpenter 
(2 Y. & J., 484) a letter acknowledging a debt due, but asking for the exact 
amount, was held sufiicient. In [344] the present case the defendant must 
have known the amount, as the loans were made for the puipose of paying the 
Government revenue and that was payable by fixed kists. In Golledge v. Horn 
(3 Bing., 119) the defendant, although knowing what was claimed, did not 
know what was due, but was ready to come to a settlement. This was held 
sufficient to carry the case out of the Statute. [GARTH, C. J.—Is a promise 
to pay without a knowledge of the amount sufficient ?j Yes ; it has been so 
held in Lechmere v. FLtchei (1 C. & M., 623). 

Mr. P. O’Ktnealy (Baboo Annoda Pershad Bunerjee with him) for the respond¬ 
ents.—It has been contended on the point of limitation (i) that there is a distinct 
contract in writing under s. 26 of the Contract Act, and (ii) if there be not a 
sufficient contract, then the letters are a sufficient promise to pay under s. 20 of 
the Limitation Act. Mr. Phillips says that if he can show an acknowledgment 
within three years before limitation ran, and subsequent acknowledgments after¬ 
wards up to suit, this will be sufficient. That, however, is not the meaning of the 
section, which is intended to introduce a double restriction. Before the Act an 
acknowledgment might be made fifty years after the debt was incurred; it was only 
necessary to be made within three years of suit. Now it must be made within 
three years of suit, and within three years of incurring the debt. Besides, there 
must be one principal letter to he relied on as an acknowledgment by itself, and 
not a series of letters, otherwise where is limitation to start from ?— Rogers 
v. Montnou (6 B. L. E., 550). Under Act IX of 1871, s, 20, the acknowledg¬ 
ment must be contained in a writing signed before the expiration of the prescribed 
pei-iod ; if that is so, the only letters that can be used against us are the letters 
after 1874. If Mr. Phillips' construction of s. 20 is correct viz., that an 
acknowledgment on an acknowledgment gives a continuous train of fresh starting 
points for limitation, then s. 21 must have the same construction put upon it, and 
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it has been held that part-payment does not take a case out of the Act.— Pershad 
Singh v. Mohes Lai LReg. App., 179 of 1874 (unreported) ] [GARTH, 0. J.—Part- 
payment isnot the [SiSj ground of that decision, but the reciprocity of demand.! 
The letters do not amount to a new contract in writing within the meaning of 
B. 25 of the Contract Act. The agreement to be binding must be a contract in 
writing, and as to what is sufficient to charge a person under such a contract, see 
Stanley v. Dowdeswell (L. R., 10 C. P., 102). As to whether the letters amount 
to a sufficient acknowledgment, when there is a conditional recognition of the 
debt the acknowledgment is not sufficient— Hales v. Stevenson (9 Jur., 
N. S., 300). An unqualified acknowledgment of the debt must be shown, 
or if the promise to pay is conditional, the performance of the condition 
must be shown.— Hart v. Prendergast (14 M. & W., 741). Here we agi'ee to pay 
on a settlement being come to, and no settlement ever appears to have been 
made. The letter must cqp.tS'ii^ ^ distinct admission of a debt, and contain no 
doubtful expressions.— Oash v. Maclean (2 All. H. C. Eep., 403). Now, both the 
Contract Act and the Limitation Act require that the Tetters relied on should 
be signed by the person to be charged, or by his authorized agent. On the face 
of the letters put in, there is neither the signature of Kali Pershad nor of his 
agent duly authorized. [ Garth, C J.— No issue has been tried as to whether these 
letters were the letters of Kali Pershad ; but apart from the technical objection 
that the letters are not signed according to the section, there is the fact 
that the- letters were written, and a very small fact will be enough to give 
authority.] There was no necessity for the issue to be raised, as the point was 
not relied on in the Court below. [Garth, C. J —There are two cases in 
which the names of persons charged have been printed, not written, and these 
have been held sufficient.— Schneider Norns (2 M. & S., 286) and Saunderson 
V. Jackson (2 B. & P., 238). [The ground of decision in these cases was, that 
the person charged had written sufficient in the body of the contract to bind 
himself by the printed signature. [Garth, C. J.—If print is enough, the ques¬ 
tion is, whether the writing by an agent of his principal’s name is not equivalent 
to the writing by the principal of his own name?] Further the letters, if relied 
on as a contract, C346] should have been stamped. [Garth, C. J.—The objec¬ 
tion was not taken in the Court below, and as the letters have been admitted 
in evidence, the objection cannot be taken on appeal.] There are cases to that 
effect; but they are cases in which the letters or documents were iised for the 
simple purpose of being a contract. Next, as to the form of decree, if the decree 
of the lower Court is reversed, the decree for so much as the widow has not 
received can only hold her liable as representative, and then comes the question, 
whether an acknowledgment by a Hindu widow can bind her husband’s estate. 
I submit not, and it has been so decided in Sitaram Bhat v. Sitaram Oanesh 
(6 Bom. H. C., A. C. J., 250). 

The following Judj^ments W'ere delivered:— 

Maclean, J. (after shortly stating the nature of the suit and defence, 
continued);—The first point in the defence filed by the Collector on behalf of the 
defendants is a denial of the alleged statement of account by the defendant on the 
IStii Bhadro 1282 (30th August 1875), and the Subordinate Judge embodied this 
plea in the third issue, and decided against the plaintiff, in fa\4>r of the defence. 
The first nine psita^phs of the petition of appeal attack this finding. We pro¬ 
pose to dispose of this part of the case before entering upon a consideration of 
the intricate questions raised in the other grounds of appeal and in the able 
arguments which have been addressed to us. [His Lordship then went into 
the evidence on this portion of the case, and as to that affirmed the judgment 
of the Court below.] 
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' But then comes the question (assuming thisaooount of 1875not to be proTed), 
whether so much of the plaintiff’s claim as became due more than three years 
before suit, is barred by limitation? The lower Court has held that it is so 
barred. But it has been contended here, on behalf of the appellant, that, 
whilst the account was running, Baboo Kali Pershad, in his life-time, and the 
defendants since his death, have made such acknowledgments, from time to 
time of the existence of the debt, as will take the case out of the operation of 
the Limitation Act. £347] This question does not appear to have been ade¬ 
quately brought to the notice of the Court below ; and as it is one of some 
nicety, it is necessary to go carefully into the facts as well as the law for the 
purpose of deciding it. 

We start then with an account, which was admittedly adjusted and signed 
by Kali Pershad himself, showing a balance due from him to the plaintiff's firm, 
at the close of the Mahajani year 1274, of Rs. 13,611-2-6. It is obvious that 
the account must have been adjusted up to the end of the Mahajani, and not 
the Fusli year 1274, because the Fusli year begins on the 1st of Assin, whilst 
the Mahajani year begins 24 days later,— vtjg., on the 25th of Assin ; and this 
account, which purports to be for the three years, 1272, 1273, and 1274, runs 
from the 25th of Assin to the 24th of the following Assin in each year, and 
brings the account down to the oloSe of the year 1274, so that the 24th of Assin, 
which is the last day of the Mahajani year 1274, must needs be the 24th of 
Assin 1275 of the Fulsi year ; and as the account would hardly have been pre¬ 
pared until after the close of the year, and could not have been brought to the 
notice of Kali Pershad until after it had been completed, it follows that Kali 
Pershad could not have signed and settled it until at least two or three days after 
the 24th of Assin 1275 Fusli. 

Assuming then that the account was signed on or after the 26th of Assin 
1275 Fusli, we have in evidence three letters, which purport to have been 
written by Kali Pershad to the plaintiff’s firm within three years after that 
date, which are said to be sufficient acknowledgments of the debt to prevent 
its being barred by limitation. 

As the suit was brought in September 1877, the Limitation Act by which 
it is governed is Act IX of 1871, the Act of 1877 not having come into force 
till the first of October in that year. But here the question arises whether, 
although the Limitation Act which was in force at the time when the suit was 
brought is the one to which we must look in order to ascertain the proper 
period of limitation, still if, under the former Act of 1859, the right to bring 
this suit was barred, that right can be revived by any promise or acknowledgment 
made [3W] before the Act passed, which would be sufficient to keep alive the debt 
under the Act of 1871, but insufficient under the Act of 1859. This point, no 
doubt, presents some difficulty ; but we think its solution must depend upon, 
whether, in the case of a debt, the Act of 1859 merely barred the remedy or 
extinguished the obligation. Assuming the debt in this instance to have origin¬ 
ated with the statement of account in 1867, which gave rise to a new and 
substantive cause of action, if the remedy was barred at the end of three years 
from that time, tjjen the debt itself was in Jforce at the time of the passing of 
the Act of 1871, and that Act repealed entirely the Act of 1859, making new pro¬ 
visions both with regard to limitation and also as to the means by which limi¬ 
tation might be prevented. 

The first apparent difficulty which has presented itself upon this point is, 
that, in two cases it has been held by Division Benches of this Court, that, 
under the Limitation Act of 1859, it is not only the remedy that is barred after 
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the expiration of the statutory period, but the debt. The first of these cases is 
Krishna Mohim Bose v. Okhilmoni Dossee (I. L. E., 3 Cal., 333), decided by 
Markby and PRINSBP, JJ. That was a suit for arrears of maintenance, and it 
was held, partly upon the authority of a case decided by Mr. Justice PoNTiFEX, 
Nokoor Chunder Bose v. Kally Coornar Ghose (I. It. E., 1 Cal., 328), and 
partly upon the doctrine supposed to have been laid down by the Privy Council 
in Gunga Gohind MunduVs case (11 Moore’s 1. A., 345), tliat the suit having been 
barred under the Act of 1859, the debt as well as the remedy was extinguished. 

The other case was Bam Chunder Ghosaul v. Jugyutmonmohiney Dahee 
(I. L. B., 4 Cal. 283). In that case the same question came before the present 
Chief Justice and Mr. Justice Maekby, with regard to a inortgago-debt, and 
although the Chief Justice expressed groat doubt as to the propriety of the 
judgment in the case of Krishna Mohim Bose (1. L. It., 3 Cal., 333), still, as 
that case had been -decided by a Division Bench of two Judges, of whom 
Mr. Justice Markby was one, and as that learned Judge adhered to his opinion, 
the Chief Justice considered himself bound to follow their judgment. 

[349] in this case we have again considered the question very carefully, and 
our attention has been directed to two cases decided by the High Court of 
Madras, in which a contrary view has been taken . Vaha Tambnrati w.Vira 
Bayan (I. L. E., 1 Mad., 228) and Madhavan v. Achiida (I. L. E , 1 Mad. 301). 
The result is, ‘that we are satisfied that the Madras Court is right We have 
had some doubt whether we ought not to refer the point to a Pull Bench , 
hut as, upon consulting Mr. Justice PRINSEP, we find that he agreed with 
Mr. Justice Maiikb\ in the above case with some hesitation, and that he is now 
of opinion that the debt is not extinguished by limitation, and as we find that, in 
a late case, Mr. Justice Poistifex has expressed a similar opinion, wo consider 
that we are justified in deciding the point at once. 

But then a further question lias suggested itself under s. 20a of the Act 
of 1871— VIZ., whether the provisions of that section as regards acknowledg¬ 
ments were retrospective; or, m other words, whether an acknowledgment 
given before the Act of 1871, which would be suflicieijt under that Act, but 
insufficient under the Act of 1859, would prevent a debt from being 
barred by the Act of 1871. This question appears to ns to be answered, 
and correctly answered, by the Madras case of Teaqaraya Mndali v. Mauappa 
Pi Hat (1. L. E., 1 Mad. 264). The question there arose whether payments of 
interest made before the Act of 1871 prevented the debt iiom being barred , under 
the Act of 1859 such payments would have been of no avail, under the Act of 
1871 they would keep the remedy upon the debt alive ; and it was held, that this 
provision as to payments of interest was retiospoctive. Wo think that the 
same principle applies to acknowledgment under s 20. If the acknowledgment 
fulfils the terms of that section, it would prevent the debt from being barred, 
whether it was given before or after the passing of the Act of 1871 , and it 
must be borne in mind that, having regal'd to the repealing clause in the Act of 
1871, if the acknowdedgments which have been made in this case, would not 
be available under the Act of 1871, it would seem that they would not be 
available at all. • ^ 

[S80] It, therefoi'e, remains to be seen, whether the acknowledgments 
given in this case are sufficient under the Act of 1871. 

By s. 20a of the Act of 1871 any promise or acknowledgment to take the 
case out of the operation of the Statute must be “contained, in some writing 
signed before the expiration of the prescribed period by the party to be charged 
therewith, or by his agent generally or specially authorised in that behalf.” 
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And when such writing exists, then a “ new period of limitation SMicording to 
the nature of the original liability is to be computed from the time when the 
promise or acknowledgments were signed.” 

The time prescribed in this case is three years, and the three letters 
written in Kali Pershad's name to the plaintiff’s firm within three years from 
the 26th of Assin of 1276 Fusli, are as follows :— 1st, the letter marked T 10, 
dated the 6th of Pous 1276; 2ndly, that marked T 11, dated the 16th of Assar 
1276 ; and Srdly, that marked T 12, dated the 26th of Assin 1278. These 
letters are all addressed to the plaintiff, and are written in the same form, 
commencing, compliments of “ Baboo Kali Pershad Singh.” They appear to 
be answers to applications by the plaintiff’s firm for the settlement of the 
account or for the payment of money in part liquidation of it ; and they 
certainly do appear to admit a debt due to the plaintiff', although no mention is 
made of the amount of it. 

But it is argued by the respondent, 1st, that these letters are not proved 
to have been written either by Kali Pershad himself, or by his agent generally 
or specially authorized on that behalf, Hiidly, that they are not signed by Kali 
Pershad or his authorized agent ; and 3rdly, that they do not contain a 
sufficient acknowledgment of the debt within the meaning of s. 20 of the 
Act. 

Now, as to the first of these points, the defendants’ dewan, Shital Lai, is 
called as a witness by the plaintiff. He and his fathei before him have been the 
dewans of Kali Pershad for many years, and since Kali Pershad’s death he has 
been the dewan of the defendants, and he is in their service now , so that we 
may presume that his evidence would rather be in favour of the defendants than 
otherwise. He says that, after the tssi] account up to the end of the year 
1274 had been signed by Kali Pershad, the business went on in the same vs ay 
as before; and that the letters which Kali Pershad during his life, and the 
defendants after his death, used to wiite to the plaintiff upon the subject of 
the account matters, were either written by himself as dewan when he 
happened to be present, or, in his absence, by some one else. He says further, 
that the letters T 10 and Til wore written by Bharosi Lai, the mohurir of 
Kali Pemhad, and thai the letter T12 was written by his (Shital Lai’s) father, 
who was at tliat time the dewan of Kali Pershad ; and he also says, that the 
form m which these letters W’ero written, was the same as was always adopted 
in the correspondence between Kali Pershad and the plaintiff'. 

Upon this evidence it seems to us that, as Kali Pershad never wrote letters 
to the plaintiff himself, but authorized them to be written by his dewan, whose 
ordinary duty it would be to carry on a correspondence of that kind, we are 
bound to hold that, at any rate, the letter No. 12 which was written by Shital 
Lai’s father, as the dewan of Kali Pershad, was written by him as hts agent 
generally authorized for that purpose. 

We have more doubt with regard to the authority of the mohurir, Bharosi 
Lai, to sign the letters T 10 and T 11; but as in the absence of the dewan the 
mohurir would be t,he proper person to write such letters, we should have been 
disposed to hold, if it were necessary, that, even as regards these letters, the 
mohurir had authority to write them. As, however, we think we must assume 
that the letter No. T 12 was written within three years from the time when 
Kali Pershad signed the account for Es. 13,611-2-6 at the end of 1274, and 
as the letters T 12, T 13, and T 16, which follow, all admit more or less clearly 
the existence of debt, and are all written by Shital Lai as the dewan of the 
family ; it is not necessary for our present purpose to resort to the letters T10 
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and T 11, which were written by the mohurir, provided that, in other respects, 
the letters written by the dewan are sufficient to satisfy the provisions of s. 20. 

The next point is, whether the letter was sufficiently signed by Kali 
Pershad. 

[8S2] The Subordinate .Judge seems to think that a formal signature at the 
end of the letter is necessary for this purpose ; but heie we think he is in error. 
As long as the document is signed with Kali Pershad’s name bv his duly autho¬ 
rized agent in such a way as to make it appear that the letter is his, and that 
he is the real author of it, we do not think it matters what the form of the 
instrument is, or in what part of it the signature occurs. 

It seems to us that the acknowledgment is quite as effectually signed 
whether it runs thus— 

Dbab Sib, —I beg’tb acknowledge the correctness of your account. 

Yours, A. B, 

or thus:— 

A. B. presents his compliments to C. D., and begs to acknowledge the 
correctness of his account. 

By the 17th section of the English Statute of Frauds, the note or memoran- 
duni of the bargain which is necessary in the case of a sale of goods must be 
signed (in a similar way to an acknowledgment under the Indian Limitation 
Act) by the party to be charged therewith or his agent thereunto lawfully 
authorized ; and it has been held, under that section, that where a party to a 
contract signs his name in any part of it in such a way as to acknowledge that 
he is the party contracting, that is a sufficient signature within the Statute, as 
for instance, the words “I, James Crockford, agree,” “Mr. Stanley agrees,” 

“ Sold to John Dodgson,” have been held to be sufficient signature by those 
parties; see Knight v. Crockford (1 Esp., 190) Lobb v. Stanley (5 Q. B., 574), 
Johnson v. Dodgson (2 M. & W., 663) , and see also Darrell v. Evans 
(1 H. & C., 174). Indeed, if this were not so, having regard to the peculiar 
form of letter usually adopted in this country, few acknowledgments of debts, 
however complete they might be, would be binding under s. 20, if it were 
necessary that they should be signed at the foot like an English letter. 

And as to the name of the principal being written by the agent, it seems 
clear, that if the agent is authorized to write the letter, it matters not whether 
he signs the name of the principal or his own name. Thus, under the 17th 
section of [363] the Statute of Frauds, it has been held that where goods 
were sold at auction, and the purchaser authorized the auctioneer’s clerk to 
put down his name as having purchased certain lots, and the clerk accordingly 
did so, the entry of the purchaser’s name so made by the clerk was a sufficient 
signature under the Statute to bind the purchasers : see Bird v. Boulter 
(4 B., and Ad., 443). This case has l)een since always considered and acted 
upon in England as good law— Darrell v. Evans (1 H. & C., 174). 

The only remaining question is, whether the letter of the 25th Assin 1278 
(Ex. T 12) amounts to a sufficient acknowledgment- of thte debt to take the 
case out of thfe Statute. 

Now it is not necessary, according to the provisions of explanation 1 of 
s. 20 of the Limitation Act, that the acknowledgment should specify the amount 
of the debt; and according to the authority of many English easps, it is sufficient 
that the acknowledgment should contain an admission that the debt is due, the 
amount in such case being proved by parol evidence: see Tanner v. Sma/rt (6 .. 
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B. and 0., 603), Qiiincey v. Sharpe (L. E., I Exch. D., 72), Sheet v. Lindsay 
(L. E., 2 Exch. D., 314). The letter of 26th Assin 1278 was evidently 
written in answer to a demand made by the plaintiff, for payment of money 
in part liquidation at least of a debt due to the plaintiff’s firm. It states: 
" Next year I will pay all your money out of the collections which will 
be made according to the jammabandi, because I cannot be free from your 
debt; when you are master of the raj how can 1 be free from your debt; but 
according to your account it may be liquidated from this year to the next year. 
Now I have got all the mouzas in direct possession, and 1 have increased the 
jammabandi , now it will not lie much difldcult to liquidate it. You have 
written for adjustment of account ; I too am willing to it. In the course of a 
month or two everything will be settled in the villages, and then I will posi¬ 
tively send the mohurir to you for adjustment of account.” The letter surely 
contains a clear acknowledgment of a debt being due by Kali Pershad to the 
plaintiff, and a promise that, in the course of a month oi two, the w^riter will 
send a mohurir to adjust the account. 

[354] We consider, therefore, that this letter was a sufficient acknow¬ 
ledgment within s 20 of the Act of 1871, and that it gave to the plaintiff a 
fresh period of limitation of three years from the time when it was written. 

Then follow three other letters, one T 13, dated 22nd Kartick 1279 ; T 14, 
dated 18th Bhadro 1280 ; and T 15, dated 7th Pous 1281. The letters T 13 
and T 15, Shital Lai says, were written by himself as the dewan, and by the 
authority of Kali Pershocl; and w'e think that they (especially that of the 7th 
Pous 12811 contain direct admissions of a debt being due from Kali Pershad. 
In the last letter it is said : “all the debts of other persons have been paid off 
through your kindness ; now I am only anxious for your money, of which also, 
through your kindness, I will pay this year as much as I can, and then make 
settlement.” 

These letters would also give the plaintiff a further period of three years 
from the time when they were written. 

Kali Pershad died in June 1874 (Assar 1281) ; and we have then a letter, 
G 17, dated the 18th of Aughran 1282 (llth of December 1874), from the 
defendants to the plaintiff, written, as Shital Lai says by the direct authority of 
the defendants. The defendants say in that letter, “>ou have WTitten that 
you wall now' take steps to recover your money, so that wo will not blame you 
afterwards. We do not disagree with you. As you have always been kind to 
the Baboo, you should now be more kind to us ; therefore, we give you this 
trouble, that as you have waited so long, you will be pleased to wait for a short 
time more, then we will settle your account.” 

That again is a direct acknowledgment of the plaintiff’s debt, which gave 
him another three years to sue for it ; and this suit is brought within that 
period. 

We are of opinion, therefore, that so far as the plea of limitation is 
concerned, the plaintiff’s suit is not barred . and that it is only a question of 
evidence M'hat amount is now due upon the, account. As that question has 
not been considered by the Court below, except as regards the accounts 
for the three years next preceding this suit, and as the defendants’ counsel 
informs us that, in the interest of his clients, he desires that those [35S] 
accounts should be investigated, it is necessary that we should remand 
the case to the Court below for that purpose. That Court wiU report to us 
what amount is found to be due upon the investigation, and we will then 
dispose finally of the case. 
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Gapth, C. J. —I only desire to add that, as regards myself, I have 
felt some difficulty, in consequence of the decision, to which I was a party 
with Mr. Justice Markby, in the case of Bam Chunder GJio&aul v. Juggutmon- 
mohiney Dabee (I. L. E., 4 Cal., 283), where we held that the Limitation Act 
in this country extinguished the debt as well as barred the remedy. 

I was by no means satisfied, as I stated at the time, of the correctness of 
that decision ; but as the point bad been directly decided by a Division Bench 
of this Court, consisting of Mr. Justice Markby and Mr. Justice PHTNSEP, in 
the case of Krishna Mohnn Bose v. Okhtlntoni Dossee (I. L. E., 3 Cal., 333), 
and as my brother Mabkby did not see the propriety of referring the question 
to a Full Bench, I felt hound, according to our usual practice in this Court, to 
follow the previous decision. 

I confess, that it has been a great satisfaction to me to find that, since 
that judgment was delivered, not only Mr. Justice Prinsep, but several other 
Judges of this Court, have arrived at the conclusion that our decision was wrong. 

The High Court of Madras has also, in several oases, expressed a similar 
view ; and as this appeal's, so far as I am aware, to be the general opinion of 
the Court as at present constituted, we have considered that it is not necessary 
to submit the question now to a Full Bench. 

I believe that the erroneous view which prevailed here for a time was due 
mainly to a misunderstanding of the observations of the Privy Council in the 
case of Gunga Gobind MunduL (11 Moore’s I. A., 345). It seems clear that 
those observations were only intended to apply to suits for the recovery of 
immoveable property. 

Case remand^.. 


NOTES. 

[I. MATURE AND FORM OF ACKNOWLEDGMENT REQUIRED— 

The prescribed period IS the period prescribed by the stniute and not bj the contiact, 
and there may be a series of extension of period : (1887) 11 Mad. 218 ; (1880) 11 Bom. 282; 
6 Cal. 340. 


But the acknowledgment must be within the prescribed period, even though the 
institution of suit may be saved owing to holid.iys, etc.—25 Bom. 330=2 Bom. L R 1086. 

Touching a pen in token of consent and handing it over to another to put one’.s mark is 
sufficient execution . (1896) 0 M. L. J. 209. See also I All. 683 , 5 Boin. 88,7 Bom. 518 ; 
7 Mad. 55; 76 ; 15 Mad. 261; (1891) P. R 16 , 18 Bom. .586. 


II. AUTHORITY OF AGENT TO ACKNOWLEDGE DEBT— 

An agent for the purposes of the Act need not derive his authority from contract. 26 
Bom. 221 P. B. following 11 H. L. C. 115 and disapproving of 20 Bom. 7 ; 26 Cal. 51 ; 
1 All. 683. See also 17 All. 198 ; 7 Bom. 516. 


111. REVIVAL OF DEBT WHEN MEW ACT RESTORES REMEDY— 

See sec. 6 of the General Clauses Act of 1897. 

This case h.a8 been adversely criticised by Mitra in his Limitation (1911) Vol. I, pp. 291 
and 292. See also 8 Bom. 99 ; 1 Bom, 286 ; 1 Bom, 295 , 15 Bom. 299 ; 27 Cal. 1004 ; 
31 Cal. 314. • 

lY. CONSEQUENCES OF THE RIGHT BEING ALIYE WHILE THE REMEDY IS 
BARRED— 

(a) Though the debt cannot be recovered by action if the debtor pleads the statute, 
it remains an existing debt and can be made available whenex er the creditor 
luis it in his power to set it up without resorting to an action (Lightwood’s Time 
Limit of Actions). 
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(b) Thus a. lien upon goods or papers until payment can be exercised: (1800) 3 Esp. 

81; Be Broomhead (1845) 6 B. and L. 52 ; 27 Mad. 28 (overruled on another 
point in 29 Mad. 305); (1887) P. R. 3. 

(c) Executor or administrator may deduct time-barred debt against legatee or next of 

kin: (1881) 7 Cal. 644; (1844) 3 Hare 539 (1871) 7 Ch. 17 [but not where 
the debtor is solo residuary legatee : Be Bruce W. N. (1908) 209] ; Be CordtcelVs 
estate (1875) 20 Eq, 644 , Be Akerman (1691) 3 Gh. 212 ; not applied to 
specific legacy ; (1880) 14 Ch. I). 374. 

(d) They may pay time-barred debt:— Be Bownson (1885) 29 Ch. D. 362; (1895) 

1 Ch. 202 ; but not when judicially declared, (1893) 8 Ch. 282 ; (1901) 1 Ch. 233. 

(e) As to debts barred by foreign law, see (1869) L. R, 4 Q. B. 653 ; (1876) 45 L. J. Ch. 

816 ; Be Lou< (1894) 1 Ch. 147. 

(/) A minor joint decree-holder can execute whole decree when execution is time-barred 
against the majors ; (1886) 14 Gal. 50. 

{q) Omission to sue the principal debtor within the statutory period was held no dis¬ 
charge of the surety, as the debt was not discharged • (1909) .33 Mad. 308. 

(7t) Bight to unliquidated demises also within the lule in 6 Cal 340 14 Cal. 50. 

(i) The effect of revival of romedj when a now statute restores it is noted above.] 


C8S6] OEIGINAL CIVIL. 

The 10th September, 1880, 

Present. 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Ji'stice Pontifex. 

Dorab Ally Khan.Plaintiff 

oersns 

Abdool Azeest.Defendant 

and 

Abdool A/eez.Defendant 

versus 

Dorab Ally Khan.Plaintiff. 

Sale by Sherij^ in Execution of Lectec—Pnyinents of I^irchase-Money on nqi cement as to 
possession between Purchase)' and Erecuhon-Creditor—Sale subsequently set aside—Suit 
for Money had and lecewed — Acem-d and Satisfaction- Novation — fAmitaiion. 

On the 9th of October 1866, the Shonfl of Calcutta executed a hill of sale to A of a 
certain taluk situated in Oudh, of which A afterwards obtained possession. In consequence of 
an impression that the sale was illegal, .4 directed the Sheriff not to pay the money to B, the 
execution-creditor, and the monev remained in the hand.s of the Sheriff until the 24th October 
1867, when 4 directed the payment of the money to B, ui consequence of .an arrangement then 
come to between A and B, to the effect that, if A .should be ousted from the possession of the 
property within a year, B should take measures to reinstate him at his (B’j) expense. A died 
wi&out heirs in July 1868, and the Okivemmentof Oudh, not being aware that A had loft a will, 
took possession of the taluk, partly as on an escheat, and partly because there were arrears of 
revenue due on the property. On the 2nd of October 1868, an order was passed by the 
Oolleotor of tJie district in which the taluk was situate, declaring the sale by the Sheriff 
illegal, and directing thb return of the taluk to its former owners, which was done in Apnl 
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1869. In a suit brought by A’s executors against B in September 1879 to recover the pur¬ 
chase-money, as money had and received, as upon a total failure of consideration : 

Held, that the agreement of the 94th of October 1867 operated as an accord and satisfac¬ 
tion of all rights which A might have bad to a return of the purchase-money or to damages, 
and that the only remedy which A had, was an action on the agreement. 

Held also, that no breach of the agreement of the 24th of October 1867 had in fact 
occurred, and that, even if the agreement had been broken, the suit was barred by limitation. 
Appeal and cross appeal from a decision of WiLSON, J., dated 9th March 
1880, dismissing the suit. 

The plaint in this case was filed by the executor of a purchaser at a 
Sherift’s execution-sale, who claimed from the execution-[SSYjcreditor a return 
of the purchase-money, alleging that it was money had and received to the use 
of the plaintiff’s testator, as upon a total failure of consideration. The suit 
was instituted in September 1872, and came on for liearing before Mr. Justice 
Pheab, who dismissed it, on the ground that the plaint disclosed no cause of 
action, and this decision was affirmed on appeal {sex I. L. R, 1 Cal., 55). 
The plaintiff appealed to Her Majesty in Council, who reversed the concurrent 
decisions of the High Court and remanded the suit for trial on the merits {see 
L. R, 5 I. A., 116; s. c., I. L. K., 3 Cal., 806). 

On the trial of. the case before Mr. Justice WiLSON, it appeared that 
Moh.eroddeen, whom the defendants represent, held a judgment of the Supreme 
Court against certain persons. On the 18th of June 1866, a writ of iicri facias 
issued to the Sheriff of Calcutta in the form then usual, directing him to levy 
the amount of the judgment. Moheroddeen, directed the Sheriff to seize lands 
belonging to the judgment-debtors at Lucknow. On the 9th of October 1866, 
the Sheriff, by bill of sale, sold the lands which had been seized to Deanut-ud- 
Dowlah, whom the plaintiff represents, for Rs. 26,000. The purchase-money 
was paid to the Sheriff, and Deanut-ud-Dowlah obtained possession of lands. 

Shortly afterwards, it appears that the question of the validity of the sale 
came before the Commissioner and the Judicial Commissioner of Lucknow, and 
they held the sale to be invalid. Deanut-ud-Dowlah tool, the opinion of the 
then Advocate-General, who advised him to the same effect. Thereupon, on 
the 18th of February 1867, he gave notice to the Sheriff not to pay over the 
money to Moheroddeen, and the Sheriff, who at this time had Es. 21,000 of 
the purchase-money in his hands, Rs. 5,000 having boon paid over on the 
29th October 1866, obeyed the notice and retained the money. On the 22nd 
October 1867, Mr. Goodall, as attorney for Deanut-ud-Dowlah, wrote to the 
Sheriff as follows :— 

“ I am instructed by my client, Deanut-ud-Dowlah, Bahadoor, to mquest 
you to pay the amount of purchase-money to the party claiming it; my client 
reserves to himself all rightto dispute the sale and claim the purchase-money.” 

[368] On the 24th of October 1867, Mr. Goodall again wrote to the Sheriff, 
saying;— 

“ I am instructed by my client, Deanut-ud-Dowlah, Bahadoor, to request 
you to pay the purchase-money in your hands to Khajah Moheroddeen, inas¬ 
much as there has been an arrangdmont entered into betweefl the parties, that, 
should ray client be ousted from the property at Lucknow within the space of 
one year, Khajah Moheroddeen undertakes to adopt the necessary steps to rein¬ 
state my client at his own costs and expenses. My client further states that 
this arrangement was entered into in your presence, and at your office in 
Radha Bazar.” 

The Sheriff confirmed the correctness of the statements contained in that 
letter, and, in accordance with its directions, paid over the money. Deanut-ud- 
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Dowlah remained in possession till his death, which took place in July 1868. 
He was an Arabian eunuch in the service of the King of Oudh, and inasmuch 
as he had apparently died without heirs, the officers of Government imme¬ 
diately took possession of all his propert>, both here and at Lucknow, upon an 
escheat. The lands in question were seized under an order of the Officiating 
Deputy Commissioner, dated the 8th August 1868,“ on account of arrears of 
revenue by reason of there being no heirs of the deceased numberdar, Deanut- 
ud-Dowlah.” The deceased, however, left a w'ill, by which ho appointed the 
plaintiff executor. That will was put in evidence at the hearing of the cause. 

It appeared from the documentary evidence, that at the time of Doanut- 
ud-Dowlah’s death, some proceedings, the exact nature of which does not 
appear, were pending at Lucknow with reference to the property and the validity 
of the sale. On the 1st of May 1868, Deanut-ud-Dowlah presented a petition 
of appeal in the Commissioner’s Court “ against an order of Mr. Capper, 
officiating Commissioner of Lucknow’, directing a certain issue to be tried.” 
This appeal was dismissed on the 7tli of September 1868, the Commissioner 
declaring “that the Judicial Commissioner, having in his letter. No. 868, dated 
16th ultimo, pronounced the sale of the land in suit by the Sheriff's officer null 
and void, the purchaser, Deanut-ud-Dowdah, takes nothing under that sale and 
has not any Idcus standi m this Court. This C359] appeal is accordingly hereby 
dismissed.” Nothing is shown to have followed upon that order. 

A subsequent order of the Deputy Commissioner was produced, bearing 
no date, instituted in the matter of the seizure already refeiTed to. It recites 
that, by a letter of the 26tli of August 1868, the Judicial Commissioner had 
stated that the sale had been held invalid, and that the property was to be 
restored to those from whom it had been taken, and the order directs further 
particulars to be furnished. That order is followed by another, dated 6th April 
1869, ordering the property to be made over to certain persons named. 

Mr. Justice WiIjSON held that the agreement, shown in the correspond¬ 
ence of October 1867, amounted to a waiver by Deanut-ud-Dowlah of all the 
rights which he then had against Khajah Moheroddeen ; and that that agree¬ 
ment had not been broken. He dismissed the plaintiff’s suit with costs, and 
ordered each pariiy to bear his own costs of the appeal to Her Majesty in 
Council. 

The plaintiff appealed . and the defendant tiled a cross appeal on the 
ground that the learned Judge was wrong in not directing the plaintiff to pay 
the costs of the appeal to the Privy Council. 

The Advocate-General (Mr. G. C. Paul) and Mr. Kennedy for the Appellant. 

Mr. Bonnerjec and Mr. O’Ktnealp for the Respondent. 

The Advocate-General .—We are entitled to recover the purchase-money or 
damages. Now, the money which we paid to the Sheriff, must be taken to have 
all been paid to the execution-creditor, for, though we notified the Sheriff not 
to pay it over, yet he was bound to disobey our order, and to hand over the 
money to the execution-creditor, even though the sale was a nullity. In 
Archbald's Practice, Vol. I., p. 686 ; it is laid down that “ the Sheriff is liable 
to the plaintiff for the amount of the levy. If fieri foci be returned, the plaintiff 
may proceed against him for the money by rule of Court, or by action of 
debt, account or assumpsit which will lie against him or his executors for the 
[860] amount levied, though no return has been made ; for, though there is no 
actual contract between the Sheriff and the plaintiff yet the levying of the money 
creates a contract between them. Such action is maintainable, though there has 
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been demand for the payment of the money.’ [Gabth.O. J.:—^The mistake arose 
from the fact that the Sheriff had no jurisdiction to sell property in the 
province of Oudh. That was a mistake of law. Must not the plaintiff be 
taken to know that the Sheriff had no authority to sell ? He took his chance.] 
No. The plaintiff would not be bound to know the extent of the Sheriff’s 
jurisdiction— Cooper v. Fhibbs (L. E., 2 H. L., 149). Then the fact of our taking 
a conveyance and entering into possession does not bar our suit— In re Turner 
(L. R., 13Ch, D., 130), and the consideration has wholly failed as we were liable 
to account to the judgment-debtors. We are not bound by the agreement of the 
24th of October 1867. That was only a withdrawal of our opposition to paying 
over the money, and was intended for the Sheriff alone. The letters taken 
together show that the plaintiff reserved his rights against the execution-creditor. 
Even were the agreement binding on us, it has been broken by the defendants, 
because the plaintiff was ‘evicted by the order of the 2nd September 1868, 
within one year from the date of the agreement. 

Mr. Kennedy on the same side, cited Warlow v. Harrison (1 El., and 
El., 295). 

Mr. Bonnerjee for the respondent.—The only question really here is, was 
the agreement of the 24th of October 1867 broken by the defendants ? for it is 
clear that at that time the plaintiff’s testator, wdth a full knowledge of all his 
rights^ejitered into a binding agreement with the execution-creditor. This agree¬ 
ment was not broken within a year from its date, because, when the Govern¬ 
ment entered into possession in July 1868, they entered as heirs of Deanut- 
ud-Dowlah, the Plaintiff’s testator, and continued in possession in that capacity 
until the 4th of April 1869. The proceedings in the Oudh Courts are no evidence 
against us, as it does not appear we were parties thereto, and the documents 
are so imperfect, that no conclusion can be drawn from them. [361] As to 
costs, I submit that the learned Judge was wrong in not allowing us the costs 
of the appeal to the Privy Council. Their Lordships, in their jud gment, say 
that the costs of the appeal are to be “ hereafter dealt with by the High Court 
as costs in the cause.” 

Mr. P. O’Kinealy, on the same side.—The effect of the judgment of the 
Privy Council is that the defendant is, on the face of the plaint, liable, as the 
Sheriff’s principal, to an action for damages for breach of warranty of authority. 
The damages must be limited to the amount lost to the plaintiff by reason of the 
breach alone, and that is only the Es. 5,000 paid over on the 29th of October 
1866, as the remaining Rs. 21,000 were, in obedience to the plaintiff’s orders, 
retained by the Sheriff, and only paid over by him when directed by the plaintiff 
to do so, in October 1867 ; and at that time the plaintiff had full knowledge of 
all the facts. As against that sum of Es. 5,000, the plaintiffs admit they collect¬ 
ed Es.ll, 000 as rent from the taluk, so that plaintiffs have sustained no 
damage whatever, and the suit should be dismissed with costs, even if we sup¬ 
pose that the agteement of the 24th of October 1867 is of no effect. As regards 
that agreement, I submit, the plaintiff is not entitled to rely on it, as he has 
avoided all mention of it in his plaint. Even if he is allowed to rest his case 
on that agreement, the suit is barred by limitation under cl. 5 . s. 1 of Act XIV 
of 1859, as the ’ cause of action arose more than three years before the plaint 
was filed in September 1872. 

The following Jud^ants were delivered :— 

Chwth, 0. J.—The facts, which have been disclosed at the trial before 
Mr. Justice Wilson, present this case to us in a very different aspect from that 
which it assumed in the plaint. 

3 GAL.—33 267 9 
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The sale by the SherifiF to Deanut-ud-Dowlah took place on the 9th of 
October 1866. The purchase-money, Bs. 26,000, was then paid to the Sheriff, 
and the purchaser obtained possession of the property. 

It then appears that the Judicial Commissioner of Lucknow expressed an 
opinion, that the sale was invalid ; and Deanut-ud-Dowlah, having taken the 
opinion of the then Advocate-General, gave notice to the Sheriff, through 
Messrs. Goodall and Leslie, his [362] attorneys, that the sale was irregular, 
and required him not to part with the purchase-money. 

It is clear, therefore, at this time Deanut-ud-Dowlah and his advisers had 
ample notice of the alleged invalidity of the sale ; and that he might have then 
taken steps, if he had thought proper, to set the sale aside, and obtain a return 
of his purchase-money, which was still in the Sheriff’s hands. 

If he had taken this course, the parties might have been placed in their 
original position without difficulty. The purchaser would have obtained his 
purchase-money, the execution-debtor would have had his property restored to 
him, and the execution-creditor might have proceeded at once, by issuing process 
from Calcutta, to the Civil Courts in Oudh, to re-sell the property again within 
the Oudh jurisdiction. 

Instead of this, Deanut-ud-Dowlah, as far as appears, took no further steps 
in the matter, beyond writing again, through his attorneys, to the Sheriff in the 
same month of February 1867, requesting him again not to part with the 
purchase-money under pain of being held personally liable for it. 

Eight months after this, and upwards of a year from the date of the 
sale, Mr. Goodall, as Deanut-ud-Dowlah’s attorney, again wrote to the Sheriff, 
requesting him to pay the purchase-money to the execution-creditor ; but at 
the same time reserving himself a right to dispute the sale, and to claim a return 
of the purchase-money. 

It is obvious that this letter involved much inconsistency, and was 
calculated, if acceded to, to place the Sheriff in a very unfair position. 

He had complied with the requirements of the purchaser not to part with 
the purchase-money. He had waited eight months to give him an opportunity 
of taking steps to annul the sale, and to obtain a return of his money ; but no 
such steps had been taken. 

By this letter, he desired the Sheriff to pay over the money to the execu¬ 
tion-creditor, thereby, of course, confirming the sale, but at the same time 
reserving to himself the right to dispute the sale, and to claim a return of the 
purchase-money from the Sheriff. It was not likely that the Sheriff would 
have consented to [363] place himself in such a dangerous position ; and 
consequently, we find, from a letter written by Mr. Goodall two days afterwards, 
that arrangement was come to by the parties to this effect, that, in considera¬ 
tion of the purchase-money being paid over by the Sheriff to the execution- 
creditor, the latter agreed, that if Deanut-ud-Dowlah should be ousted from the 
property within a year from the 24th October 1867, he (the execution-creditor) 
w'ould adopt the necessary steps to reinstate him at his own costs and expenses. 

This arrangement appears to have bdbn made between the parties at the 
Sheriff’s office in Calcutta, and the Sheriff wrote a letter to Mr. Goodall 
confirming the arrangement, and paid over the purchase-money to the execution- 
creditor accordingly. 

From the time until his death which happened in July 1868, Deanut-ud- 
Dowlah remained in possession of the property. It then appears to have 
been taken possession of by the Government officers by order of the 
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officiating Deputy Commissioner, partly on account of there being an arrear of 
revenue due upon it, and partly because Deanut-ud-Dowlah being a eunuch, 
and consequently having no heirs, the property was supposed to have 
escheated to the Crown. 

Now, I entirely agree with the lower Court, that, whatever rights Deanut- 
ud-Dowlah might have had originally as against the Sheriif, or the execution- 
creditor, those rights were supersede, and put an end to by the arrangement 
which was come to between the pai'ties. 

It is plain that Deanut-ud-Dowlah was anxious to keep the property if he 
could. It is also pretty plain, that neither he nor the execution-debtor was 
anxious to take proceedings to invalidate the sale ; and it is very probable, that in 
October 1867, when the arrangement was made, Deanut-ud-Dowlah, who had 
ah*eady bad the property in his hands for upwards of a year, might have 
considered with some reason, that he would be pretty safe, if his possession 
were not disturbed for another twelve months. 

The arrangement, therefore, was a reasonable one for all parties , and the 
conditions under which it was made, appear to me perfectly inconsistent with 
the purchaser’s retaining his original [8643 right to treat the sale as a nullity, 
and to obtain back his purchase-money. He had parted with the purchase- 
money voluntarily , he had placed it out of the power of the execution-creditor 
to proceed against the execution-debtor to realize his judgment-debt; and, in 
lieu of the rights which he originally had, to obtain back his purchase-money 
and give up the property, he had obtained what he evidently valued much more, 
his present right to retain possession and an undertaking bv the execution- 
sreditor to take steps to reinstate him in that possession, in the event of his 
being ousted from it •within the space of a year. 

He thus secured a remedy very different from that which he originally had, 
and a remedy which he thought would secure him in the possession of the 
property. I, therefore, am quite unable to agree with the Advocate-General, 
who contended that, after the arrangement was made, Deanut-ud-Dowlah retain- 
jd his original rights, or that those rights revived, upon his being turned out of 
oossession after the expiration of the year. 

His rights, as it seems, to me must now be confined to the agreement. 

It remains then to be seen whether there was any breach of that agree¬ 
ment , and, if so, whether the present plaintiff who claims as executor under 
Deanut-ud-Dowlah’s will, can avail himself of it in this suit. 

A question has been raised by the defendant whether the will of Deanut-nd- 
Doulah has been duly established. Of course without this will the plaintiff 
would have no ground of action , but the Court below has held that the evidence 
is sufficient to establish the will, and I quite concur in that opinion. 

It is then contended by the Advocate-General that there was a breach of 
the agreement of the 24th of October 1867, and that within the meaning of 
that agreement. Deanut-ud-Dowlah or the plaintiff who represented him was 
ousted from the property before the 24th of October 1868. 

There was a proceeding offered in evidence by the plaintiff which took 
place before Mr. Wood, the Deputy Commissioner, dated the 2nd September 
3868. It seems that the Deputy Commissioner, acting upon some letter of the 
Judicial Commissioner, [365] dated 2nd January 1867, of which we know' 
nothing, considered that the property in question, which was supposed at that 
time to have escheated to the Crown, ought to be restored to, the party from 
whom it had been taken; but, as it was not known who that party was, and 
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as it was neoessary to enquire into the particulars of the property, before the 
Court could properly decide anything in the matter, an enquiry was ordered, as 
to who was the recorded proprietor, and who purchased the property, and other 
particulars. 

From that time until the 6th of April 1869, it does not appear that any¬ 
thing further was done. But it was on that day reported to the same Court, 
that the original debtor, Mahomed Wazir Khan, had died, and that two pei^ons, 
Hossein Ali Khan, the son, and Mussamut Khorshed Begum, the widow of Wazir 
Khan, ought to be recognised as the parties from whom the property had been 
taken. There is no evidence whatever that from the time when the property was 
taken possession of by the Collector, upon the ground that it had escheated to the 
Grown in default of heirs of Deanut-ud-Dowlab, any change was made either in 
the mode of possession or of the management. 

Nothing seems to have been done as regards the property, in pursuance of 
the order of 2nd September; and it is clear that possession was never given to 
the representatives of the judgment-debtor until after the 6th of April 1869. 

The Advocate-General contends, on behalf of the plaintiff, that he has a 
right to use the order of 2nd September in this way. At the time that order 
was made, the projjerty was in the hands of the Collector in right of Deanut- 
ud-Dowlah ; but, from the time when that order was made, the Advocate-General 
contends that it was held by the Government officers, not as an escheat, but on 
behalf of the persons, whoever they might turn out to be who were deprived of 
it at the time of the sale by the Sheriff. 

Mr. Bonnerjee, on the other hand, contends in the first place, that this 
order of the 2nd September, which was objected to at the trial, was not admis¬ 
sible in evidence as against his client; and that, even if it were, it does not appear 
that anything followed upon it except an enquiry, which did not change in any 
way the nature of the possession or management of the property. 

[8661 I confess I am unable to see how the order of the 2nd September 
per se can be made evidence against the defendant. If it had been accompanied 
by any actual change in the possession of the property, or tlie reception of the 
rents, it might perhaps be made evidence ; but, as nothing of that kind was 
proved, and, as the defendant was no party to the proceedings, I do not see 
how the order can properly be made to affect him. 

That being so, it seems to me, that there was no evidence of the ouster 
of the possession of Deanut-ud-Dowlah, or of the persons who represented him 
in interest, until the 6th of April 1869, which was more than a year after the 
making of the agreement of October 1867 ; and I agree with the Court below 
that no breach of the agreement has been proved. 

But even supposing that the order of the 7th September 1867 were 
admissible in evidence, and could be considered as having in any way been the 
means of ousting Deanut-ud-Dowlah's representatives, then the further, question 
would arise, whether the plaintiff has any right to avail himself of the agree¬ 
ment of 1867 in this suit. * 

He entirely ignored the agreement in his plaint, and his suit is founded 
entirely upon his original rights which have been superseded; and, if I thought 
that any breach of the agreement had taken place, and that the {daintiff was 
entitled to avail himself of it in this suit, I certainly should not be disposed, con¬ 
sidering that he has carefully kept out of sight this agreement, of which of 
course he must have been well aware, to allow him any costs of suit. 
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Bttt then, another and a far more serious difficulty in the plaintiff’s way 
has occurred to us in the course of the argument, mz., that, assuming the plain¬ 
tiff to have any cause of suit upon the agreement, it is clearly barred by limita¬ 
tion. And probably it was for this reason that he brought his suit for money 
had and received, instead of relying upon the agreement. The Limitation Act 
which governs this case is Act XIV of 1859. The plaint was filed on the 14th 
of December 1872; and the Limitation Act of 1871 did not apply to suits 
instituted before 1st of April 1873. 

This case is, therefore, governed by s. 1, cl. 9 of the Act of [367] 1859, which 
allows the plaintiff three years only from the time when the breach of contract 
took place. 

Now the breach of contract here, if any, occurred when the defendants 
neglected to take steps to reinstate the plaintiff in the property; and the time 
when that occurred, was either on the 2nd September 1868, when the order, 
upon which the Advocate-General relies, was made, or at what would have 
b^n a reasonable time for the defendants to have taken steps to reinstate the 
plaintiff. 

Now, even if we were to allow six months, which p.ppears to me much 
more than a reasonable time for such a purpose, that would only carry the 
plaintiff up to the 2nd March 1869 ; and this suit, not having been brought 
untiLDecember 1872, is clearly out of time. 

The real truth is, that there was no attempt on the plaintiff’s part to 
obtain from the defendant any performance of the agreement; and it is pretty 
clear, from the plaint being entirely silent as to the agreement, that the plaintiff 
had no thought of being entitled to proceed upon it. 

The cause of action, as put forward in his plaint, was of a totally different 
character; and it was not until he found himself driven to rely upon the 
agreement, that his counsel attempted to shift his ground, and base his claim 
upon it. I am of opinion that the appeal should be dismissed, with costs, on 
scale 2. 

But Mr. Bonnerjee contends that, besides the costs of the trial, which 
have been awarded to his client in the Court below, the defendant is entitled to 
the costs of the appeal to the Privy Council. 

He relies upon the fact that the Privy Council direcl.ed that the costs of 
both sides should be taxed, in order that the lower Court should deal with them 
as costs in the cause. He contends that it was the obvious intention of the 
Privy Council that the costs in that Court should go to the successful party, as 
part of the general costs of the cause. 

But it appears to me that this was not their Lordships’ intention. 

I think they intended to leave the costs in the Privy Council to be dealt 
with by the Judge who tried the cause at his discre-[S68]tion; and I think 
Mr. Justice Wilson exercised a wise discretion in making each party bear 
their own costs of that appeal. * • 

Pontifex, J.—I also think the judgment of the lower Court should be 
affirmed. 

< The Ft Fa was executed on the 4th October 1866, and the bill of sale 
to the plaintiff’s testator was executed on the 9th October 1866; but the 
purchase-money remained in the hands of the Sheriff (who bad by that time 
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quiti^ office), till the 24th October 1867, the plaintiff's testator having warned 
the Sheriff not to hand over to the execution-creditor. 

Under these circumstances, the plaintiff’s solicitors wrote to the ex-Sheriff 
on the 24th of October 1867 as follows : (reads letter set out, ante, p. 358). 

Upon that the money was paid over to the execution-creditor (the plaintiff’s 
testator having already been in possession one year) and, under the circum¬ 
stances, I am of opinion that this arrangement must be treated as a substituted 
agreement, forming a complete accord and satisfaction of the original cause of 
action. 

And I am further of opinion that the ouster, contemplated by the 
substituted agreement, was an ouster by the judgment-debtor or his represen¬ 
tatives : and that, if a covenant for title had been settled under the agreement, 
such covenant would not have been general against the acts of the whole world, 
but would have been confined to acts by the judgment-debtor or his 
representatives. 

The plaintiff's testator died on the 26th of June 1868, while in possession, 
and thereupon Government, by its officers, entered into possession. It is 
doubtful whether such entry was made as for an escheat, the plaintiff’s testator 
having been a eunuch, or for non-payment of Government revenue. But, 
whichever may be the case, while in such possession, the Collector, in Sep¬ 
tember 1868, on the alleged authority of a letter from the Commissioner, which 
letter is not produced, declared the sale under the Fi Fa inoperative; and 
directed an enquiry to be made for the judgment-debtor or his represen¬ 
tatives. The possession of the Collector, however, continued until April 
1869, when he made an order that possession should be restored to the 
representatives of the judgment-debtor. The representatives of the judgment- 
C389]debtor do not appear to have been parties to the proceeding in which 
such order was made, and, until they took possession under the order of April 
1869, being more than one year after the date of the agreement, I fail to see 
that there was any ouster by them protected by the terms of the agreement. 
Indeed, but for the death of the plaintiff’s testator without heirs, and the con¬ 
sequent entry and unauthorised action of the Collector, I see no reason to 
believe that the possession of the plaintiff’s testator would have been disturbed. 

In my opinion, therefore, the ouster was no breach of the agreement 
referred to in the letter of the 24th October 1867. 

The plaintiff has not furnished us with the proceedings before the Commis¬ 
sioner, and excuses himself by alleging that these proceedings have been lost or 
destroyed, or, from lapse of time, were not procurable. But this is really no 
excuse; for, in April 1869, they could have been easily obtained ; and it was 
his own negligence not to obtain them ; yet he now asks us to grope in the 
dark, and give him a decree in ignorance of what was the real nature of the 
proceedings. Moreover, he does not institute his suit until the 2nd September 
1872. He proves no intermediate notice, calling on the defendant to fulfil the 
agreement of 24tl! October 1868; and, even if we could treat his suit as a suit 
for breach of that agreement of the 24th October, he would, in my opinion, be 
barred by limitation under the Act of 1859, which allowed a period of three 
years for a suit upon such an agreement. If the plaintiff had duly called on 
the defendamt in reasonable time, the latter might have exercised pressure on 
the representatives of the judgment-debtor, while his judgment was still alive 
and capablei by proper process, of being executed against this very property. I 


262 



CHUNDBB COOMAR &o. v. OOGOOL CHUNDEB Ac. [1879] I. L. R. S Cal. 870 

think, therefore, the plaintiff fails altogether, and I see no reason to interfere 
with the discretion exercised by the lower Court as to costs. 

Appeal dismissed. 
Cross-appeal dismissed. 

Attorney for the Appellant: Mr. Dover. 

Attorney for the Eespondents ; Mr. Paliologus. 

NOTES. 

[OONTRIGT—LIMIT ATION. 

When no time is specified for performance, a reasonable time is un derstood .—(1895) 20 
Bom. 8 ; (1899) 23 Mad. 41. 

Covenant for right to convoy is brohen if a defect of title exists at the time, and the time 
begins to run against the promisee , it is not a continuing breach —Turner v. Momi (1901) 
2 Ch. 828; Spoor v, Orem (1874) L R. 9 Ex. 99. 

A covenant for quiet enjoyment is broken when there is a disturbance and from that point 
time runs :— Spoor v. Oreen (1874) L. R. 9 Ex. 99. 

On the other hand, a covenant to repair is a continuing breach '— Ibid, 

See also Notes to 3 Cal. 394.] 


[8703 The 39th August, 1879. 

Present ; 

Sir Eichard Garth, Kt., Chief Justice, and Me. Justice Pontipex. 


Chunder Coomar Eoy and another.Defendants 

versus 

Gocool Chunder Bhuttacharjee.Plaintiff.'' 


Civil Procedure Code (Act X of 1877), s. 32 — Adding Parties as Plaintiffs — 

Act XXVII of 1860, s. 2—Holder of Certificate of Administration, 

A sued as only son and heir of his father B. C, the widow of B, having, with the con¬ 
currence of A, taken out letters of administration to B’s estate, was, on the application of A 
at the hearing of the suit, made a co-plamtiff under s. 32, of the Civil Procedure Code.t 

* This case was inadvertently omitted, but being important is now inserted. 

Court may dismiss or ^ on or ifefore the first hearing, 

add oarties. application of either party and on such terms as the 

* Court thinks just, order that the name of any party whether as 

plaintiff or as defendant improperly joined, be struck out; 

and the Court may at any time, either upon or without such application, and on such 
terms as the Court thinks just order that any plaintiff be made, a defendant, or that any 
defendant be made a plaintiff, and that the name of any parson who ought to have been 
joined, whether as plaintiff or defendant, or whose presence befenre the Court may he 
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Held, that C ought not to have been joined as a plaintiff in the suit/ inasmuoh as 4 had 
no right at all to sue. 

Section 32, as far iw the addition of plaintiffs is concerned, only applies to those cases in 
which the original party who brought the suit had some title to sue. 

Per PONTIFBX, J,—The power given by s. 27* of the Code ought to be exercised before 
the first hearing of the case. 

Bald tdso, that s, 2t of Act XXVII of 1860 prohibited A from suing alone, for although he 
was, no doubt, beneficially entitled to recover it, yet there was no vexatious or fraudulent 
withholding of the debt within the meaning of that section. 

Per GABTH, C. J.—A debt cannot be said to be “ vexatiously withheld ” within the mean¬ 
ing of that section, simply because the debtor omits to pay it. 

Appeal from a decision of Wilson, J. 

This suit was brought by Gocool Chunder Bhuttacharjee, as the only son 
and heir of his father Sibchunder Bhuttacharjee, to recover from the defendants 
the amount of principal due on a joint and several promissory note executed by 
the defendants in favour of Sibchunder, and dated the 6th of June 1875, together 
with the balance of interest thereon from March 1878, the whole sum sued for 
being Bs. 6,736. 

Sibchunder died on the 24th May 1878, and the plaint was filed on the 
5th of .Tune 1878. On the 6th of June, letters of administration of the estate 
of Sibchunder were granted to his widow Kisto Kaminee Dabee. 

When the case came on for hearing, an application was made that the 
administratrix should be added as a plaintiff under s. 32 of the Civil Procedure 
Code. This application was [371] granted, and a decree was given by WiLSON, 
J., to the two plaintiffs, for the full amount of the claim, with interest and costs. 


necessary in order to enable the Court efiectu illy and completely to adjudicate upon and settle 
all the questions involved in the suit, be added. 


No one to be added as 
plaintiff or as next friend 
without his consent. 


No person shall be added as a plaintiff or as the next friend 
of a plaintiff without his own consent thereto 


Parties to suits institut- Any person on whose behalf a suit is instituted or defended 
ed or defended under under section 30, may apply to the Court to be made a party to 
section 30. < such suit. 


Defendants added to be 
served. 

begun only on the service of 
Conduct of suit. 


All parties, whose names are so added as defendants, shall be 
served with a summons in manner hereinafter mentioned, and 
(subject to the provisions of the Indian Limitation Act, Section 
*22) the proceedings as against them shall be deemed to have 
such summons. 

The Court may give the conduct of the suit to such plaintiff 
as it deems proper.] 


•[Sec. 27 .— Where a suit has been instituted in the name of the wrong person as plain¬ 
tiff, or where it is doubtful whether it has been instituted in the 
Court may substitute or name of the right plaintiff, the Court may, if satisfied that the 
add plaintiff for or to suit has been so commence through a bona fide mistake, and 
plaintiff suing. that it is necessary for the determination of the real matter in 

dispute so to do, order gny other person or persons to be substi¬ 
tuted or added as plaintiff or plaintiffs upon such terms as the Court thinks just.] 

t[Seo. 2:—No debtor of any deceased person shall be compelled in any Court to pay his 

debt to any person claiming to be entitled to the effects of any 
No debt recoverable with- deceased person or any part thereof, except on the production of 
out a certificate, a certificate, to be obtained in manner hereinafter mmitioned or 

•r of a probate, or letters of administration, unless the Oorat shall 

be of opinion that payment of tiie debt is withhrid from fraudulent or vexatious motives, and 
frem any reasohabla doubt as to the party entitled.] . 
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From this decision the defendants app^ed. 

Mr. Phillips and Mr. J. G. Apcar for the Appellants. 

Mr. Bonnerjee and Mr. Mitter for the Bespondent. 

The following Judgments were delivered:— 

Garth, 6. J. —I think that the Court below had ^no power, under the 
circumstances, to add the name of the administratrix as a co-plaintiff, or to 
give a decree in favour of both the plaintiffs. 

The amendment was made at the trial under s. 32 of the Civil Procedure 
Code, which allows the Court “ to order that the name of any person who 
ought to have been joined in the suit, either as plaintiff or defendant, or whose 
presence before the Court may be necessary in order to enable the Court 
effectually and completely to adjudicate and settle all questions involved in the 
suit, should be added.” That section, so far as the addition of plaintiffs is 
concerned, appears to me to apply to those cases only where the plaintiff' who 
has brought the suit is one of the right parties to sxie, but some other person, 
either as being his co-contractor, or otherwise jointly interested with himself, 
ought to have been joined as a co-plaintiff. I do not think that the section is 
intended to enable a plaintiff w'ho has brought a suit without having any right 
to do so, to add the name of a person who has the right to sue, and to obtain 
a decree in right of that person , and I rather think that the learned .Judge in 
the Court belo-w was of that opinion, because he goes into the question of 
wlietlrer the original plaintiff* in tins case had a right to sue, and decides that 
he had, because the defendants were vexation sly withholding the debt from the 
plaintiff, and so the case came within the exception in s. 2 of Act XX'VII of 
1860. 

Now it appears to me that, in< this case, theie is no ground whatever fctt‘ 
saying that the defendants “ vexatiously withheld” the debt from the plaintiff*. 
The plaintiff*, of course, could have no claim whatever to the money till the death 
of his father Sibchunder on the 24th of May 1878 Within twelve days of 
[ 372 ] that time,—namely, on the 3rd of .Tune 1878,—the plaintiff brings this 
suit. It does not appear that Sibchunder ever required payment of the debt 
in his lifetime, nor that the plaintiff ever asked for it before he brought this 
suit. There certainly was no refusal on the defendants’ part to pay it; and 
so far from the debt being withheld vexatiously or fraudulently, it appears from 
the answers to the interrogatories which have been put in by the plaintiff 
himself, that the defendants have been tr\ ing to make an arrangement to pay 
whatever was due from them to the plaintiff* as well as to the other creditors. 

The real reason why the suit was brought so soon after Sibchunder’s 
death, was very candidly admitted by the plaintiff’s counsel to have been, 
because the promissory note bore date the 6th of June 1875, and the plaintiff*’8 
advisers filed their plaint on the 5th June 1878 to prevent the claim being 
barred by limitation. 

But then Mr. Bonnerjee for the plaintiff* contends, that where there is no 
real doubt as to the person entitled to receive a debt, the payment of it must 
be considered to be withheld vexa|jiously if the debtor simply omits to pay it. 
But this, in my opinion, is not the meaning of the section. If it were 1 
think the object of the Act would be entirely defeated. The heir of* a 
deceased Hindu or Mahomedan might then always sue for a debt due to his 
ancestor without even asking for it; and unless the defendant could show at the 
trial that be had any reasonable doubt as to the party entitled to'<ireceive the 
money, the plaintiff would be entitled to recover. This would not be affording 
to the debtor the protection which the Act intended to give him, and it would be 
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^ving no meaning, except perhaps a very strained and unnatu:^ one, to tho 
words withheld £rom fraudulent or vexatious motives." 

I consider the intention of the Act to be, that, as a general rule, no Court 
ffVia.n compel any debtor of a deceased Hindu or Mahomedan to pay his debta 
to any person unless such person shall either have obtained a certificate under 
the Act, or probate of the deceased’s will, or administration to his effects. 
The only exceptions to this rule are oases where not only there is no reasonable 
doubt as to the person entitled to receive the t87S3 money, but where also the 
debtor withholds the debt from fraudulent or vexatious motives. The mere 
nonpayment of the debt when it has never been asked for, or where the debtor 
is doing his best to pay it, is to my mind clearly not a withholding it from 
fraudulent or vexatious motives. 

I am strongly disposed to agree with what fell from my learned colleague 
during the argument, that if the heir of a deceased Hindu sues for a debt with¬ 
out having obtained a certificate or probate or administration, upon the ground 
that his case is within the exception,—that is to say. that there is no reasonable 
doubt that he is the person entitled to receive the debt, and that the defendant 
is withholding it from fraudulent or vexatious motives;—if he does not make 
this statement, it ought to be a good answer on the part of the defendants that 
the plaintiff has not obtained a certificate or probate or letters of administra¬ 
tion, and consequently that he has no right to sue. 

The Madras High Court has held in Govindappa v. Rondappa Sastmlu (6 
Mad. H. C. B., 131), that it is sufficient for the plaintiff to be prepared at the 
trial w'ith proof of his certificate w'hen he has stated in his plaint that he has 
applied for it, and possibly it might be right (in analogy to cases in England, 
where a party sues as executor or administrator, and obtains his probate or letters 
of administration before the trial) to hold that this would be sufficient. 

But that is not the plaintiff’s case liere. He has neither obtained nor 
intended to obtain administration, and che defendants raised the point by a 
direct plea that administration had not been granted to the plaintiff, but had 
been granted with the plaintiff’s consent to a third person. The plaintiff, 
therefore, having no right whatever to sue, and the Court having no power to* 
compel the defendants to pay him the money, he applies at the trial to add 
the name of the administr.itrix as a co-plaintiff with himself. He does not 
apply to substitute her name for his ,—that he must have done under s. 27 of the 
Code, and the Court could not have granted the application unless it had been 
satisfied that the plaintiff had sued in hisowm name under some bona fide mistake. 
Here it is not pretended that there was any mistake. Nor w'as the application 
made upon the ground that [374] the plaintiff and the administratrix claimed the 
right to this debt in the alternative (see s. 26'' ). Mr. Bonnerjee does not attempt 
to put his case upon that ground. He contends, that the plaintiff and the 
administratrix had a joint interest in the debt, the one as the person beneficially 
entitled, the other as the person who had the legal right to sue. 

But even assuming that in some cases it might be proper that a trustee 
and his cestui quo trust should join as co-plaintiffs^,that could only be in a case 

• [Sec. 26:—All persons may be joined ao plaintiffs in whom the right to any relief. 

claimed is alleged to exist, whether jointly, severally, or in 

Persons who may be alternative, in respect of the same cause of action And jiidg- 

jomed as plaintiffs. meiit may bo given for such one or more of the plaintiffs as may 

be found to be entitled to relief, for such relief as he or they may 

bo entitled to, without any amcndnicnt. But the dofcndnnt, tBough unsuccessful, shall be 

entitled to his costs occasioned by so joining any person who is not found entitled to reUef „ 

unless the Court in disposing of the costs of the suit otherwise directs.] 

<¥ * 
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whwe the Couit was at liberty, if it thought proper, to make a decree in favour 
of the cestui qua trustt But here the Court is expressly prohibited by s. 2 of 
the Act of 1860 from ordering the defendants to pay the debt claimed to the 
pluntifF, and it is equally prohibited, as it seems to me, from ordering 
the defendants to pay the debt to the plaintiff conjointly with some one else 
who has a better title. If this were permitted, creditors would be deprived of 
the very protection which Act XXVII of 186(5 was intended to afford them. 
A party, claiming as heir to a Hindu, but having no title as such, might always 
sue 'with impunity for a debt due to the estate, and then by bringing into the 
suit at the last moment the party who is really entitled, they might obtain 
joint decree. 

In this case the party who had no right to sue brought the suit. The party 
who had the right did not sue, and yet by making these two persons co-plaintiffs 
at the trial, the Judge not only places them in a position to obtain a ]oint decree, 
but obliges the defendants, who had at any rate an answer to the suit up tO' 
the time when the administratrix was joined, to pay the costs of it ab tnitio. 

The plaintiff had really no excuse then for the course which he adopted. 
He might, if he pleased, have taken out administration himself, or when he 
waived his right in favour of his mother, he might have withdrawn his suit at 
little or no expense within three days after he had filed his plaint, and allowed 
another suit to be brought at once in the name of the administratrix. There 
waano difficulty as regards limitation, because interest had been paid up to March 
1878, and the plaintiff had full notice of the mistake he was making, because 
the point was directly raised in the defendants’ written statement. 

[878] In order to avoid further delay and expense, 1 am prepared, if both 
parties will assent to that course within a fortnight from this date, to allow 
the decree of the lower Court to stand in favour of the administratrix only, 
Mr. Bonnerjee’s clients paying the costs in both Courts on scale 2. In that 
case the name of the original plaintiff will be omitted, and the amount of the 
defendants’ taxed costs will be deducted from the amount of the decree. 

If the parties do not consent to these terms within a fortnight from this 
date, the judgment of the Court below will be reversed, and the plaintiff’s suit 
will be dismissed with costs in both Courts on scale 2. 

Pontifex, J. —The plaintiff in this case sued as only son and heir of his 
father to recover the principal and interest, moneys secured by a promissory 
note granted by the defendants to the •'plaintiff’s father. The plaint was filed 
on the 5th of June 1878, within twelve days of the death of the father; but 
the summons was not served on the defendants until the 18tb of June. In the 
meantime, on the 8th of June, an order for a grant of letters of administration 
to the father’s estate was made in favour of his widow. This order could only 
have been made with the concurrence of the plaintiff, who must have been 
aware before filing his plaint that it would be applied for. 

The defendants, in their written statement, took the objection that letters of 
administration had been granted to the widow, which precluded the plaintiff 
from recovering in this suit. The plaintiff, however, elected to go to trial, and 
filed interrogatories, which the defendants were obliged* to answer. But at the 
hearing the plaintiff’s counsel asked the learned Judge in the Court below to 
add the administratrix as a co-plaintiff, which application, though opposed, was 
granted, as if authorized by s. 32 of the Code, and thereupon a decree was at 
once made for payment to the plaintiff and co-plaintiff, not only of the moneys 
secured by the promissory note, but also of all the costs of suit. 
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Against that decree the defendants have appealed, insisting that the learned 
Judge in the Court below had no authority to add the administratrix as oo- 
plainti£F at the hearing, and at all events ought not to have directed the defendants 
to pay the [876] costs of the suit; tot if the addition of the co-plaintiff was 
necessary, then no costs should have been given up to the hearing; and if 
her presence was unnecessary, then, at least, the defendants ought not to have 
been directed to pay her costs, or the costs incidental to making her a party. 

Technically I am of opinion that the Court below did not have power to 
add at the hearing the administratrix as a ce-plaintiiT; and, of course, if the 
judgment of the Court below is technically wrong, the whole ease of costs is 
open in appeal. In my opinion, s. 32 of Act X of 1877 applies to a suit which 
is to some extent properly instituted, though partially defective , in other words, 
there is no jurisdiction at the hearing to add a plaintiff, unless the original 
plaintiff had some title to sue. It was strongly urged before us, that the 
original plaintiff, as sole heir of his fatlier, was entitled to sue alone for the 
debt, or at least had some title to sue. But s. 2 of Act XXVII of 1860 enacts 
that “ no debtor of any deceased person shall be compelled in any Court to pay 
his debt to any person claiming to be entitled Lo the effects of anv deceased 
person, or any part thereof, except on the production of a certificate, to be 
obtained in manner hereinafter mentioned, or of a probate or letters of 
administration, unless the Court shall be of opinion that payment of the debt 
is withheld from fraudulent or vexatious motives, and not from any reasonable 
doubt as to the party entitled.” 

In this case the plaintiff' has not attempted to prove, nor is there any 
ground for saying, that the defendants withheld payment from fraudulent or 
vexatious motives. No demand was proved to have been made before suit, and 
before service of the summons an order for administration had been granted 
with the plaintiff’s concurrence to another person. No off'er of obtaining the 
concurrence of the administratrix was made before the hearing, and it appears 
that so far from evading payment, the defendants were taking steps to raise 
the money. 

Section 27 of Act X of 1877 authorizes the Court to substitute or add the 
proper plaintiff when the suit has been instituted by awrong person under a bona 
fide mistake ; but even if there were a bona fide mistake in this ease, it appears 
to me that, as the section does not contain the words “ on or before the first hear- 
[377] ing,” which appear in s. 32, the power given by tlie section ought to be 
exercised before the first hearing ; and as the objection was taken in the 
written statement, it was mere perversity of the original plaintiff to wait until 
the hearing before he asked for the administratrix to be made a co-plaintiff. 

The order of the Court below being in my opinion technically wrong, the 
appellants would be entitled to have the decree reversed with costs in 'both 
Courts. But inasmuch as substantial justice was in fact done by the decree 
in ordering payment to the administratrix, T also should be willing, if the par¬ 
ties consent, and for the purpose of saving expense, to allow the decree to stand 
so far as it directs payment to the adrnini^ratrix. But whether the parties 
consent or not, I ^hink the plaintiff must pay the whole costs of suit and appeal, 
to be set off against the decree, if the parties elect to let the decree with the 
proposed modification stand. 

Appeal allowed. 

Attorneys for the Appellants : Messrs. Beeby and BtUier. 

Attorney for the Eespondent: Baboo Bre^onath Mitter. 
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MOTES. 

[I. 80IIIDER OF PLAINTIFFS. 

Apparently to avoid the constuction placed on section 27 by ?ontifex, the words “at 
any stage of the suit”, were inserted in the C. P. 0. of 1882 by VII of 1888 and these words 
are retained in the C. P. C. of 1908 (Soh. I, 0. 1, r. 10, 1). 

The power to add parties has been held to be ezorcisable even where the person 
originally suing has no right to institute the suit.— 

(1907) 30 Mad. 419 ; See also (1903) 2 L. B. R. 246 (263); compare 6 Cal. 827 ; (1895) 20 
Bom. 537 : 1 Mad. 383. 

In a suit by a benamidar, the real person was allowed to come in :—(1890) 24 Cal. 34. 

II. NECESSITY TO TAKE OUT HEIRSHIP CERTIFICATE. 

See Act VII of 1889, s. 4 ; also (1886) 13 Cal. 47 ; (1883) 7 Mad. 115.] 

[6 Cal. 377] 

APPELLATE CIVIL. 


The 3rd June, 1880. 

Present : 

Mr. Justice Pontifex and Mr. Justice McDonell. 


Doolee Chand and others.Decree-holders. 

versus 

Omda Khanum, abas Baboo Shubibu and others.Judgment-Debtors.' 


Mortgdge Deciee for Account and Sale—Taking of Accounts—Withdrawal of Execution-Pi o~ 
ceedings—Principle on which .Accounts me to be taken. 

A mortgagee, who has obtained a decree for an account and sale, is not entitled to with¬ 
draw from the taking of accounts in his execution-proceedings, when those accounts appear to 
bo going against him. 

Thp: appellants in this case had obtained a decree for an account and for 
the sale of certain property mortgaged to [378] them by the respondents. 
But finding that, at the taking of the accounts, the balance was against them, 
they applied to the Subordinate Judge of Gya to allow them to withdraw from 
further execution-proceedings. The Subordinate Judge, on the 30th August 
1878, whilst allowing them to stop proceedings, refused to permit them to 
withdraw or strike off the case until the accounts wore settled. 

The decree-holders appealed to the Judge of Gya, who confirmed the order 
of the lower Court, and dismissed the appeal. 

The decree-holders then appealed to the High Court. 

Baboo Mohesh Chunder Chowdhry and Baboo Nilrthdlmb Sen for the 
Appellants. 

Mr. C. Gregory and Baboo Prannath Pundtt for the Eespondents. 

• Appeal from orders, No.s. 174 and 175 of 1879, against the order of G. E. Porter, Esq., 
Officiating Judge of Gya, dated 7th June 1879, affirmmg the order of Baboo Matadin, Sub¬ 
ordinate Judge of that district, dated the 80th August 1878. 
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The Jadjment of the Court (^ONTIfex and McDONBLL, JJ.)i was 
d^vered by 

Pontifex, J. —The main question in this appeal is, whether a mortgagee, 
who'has obtained a decree for accounts and.sale, is entitled to withdraw from 
the execution-proceedings when those accounts appear to be going against him. 
There is a subsidiary question, viz., if he is not so entitled, upon what princi¬ 
ples are the accounts to be taken between the parties ? 

• 

Now we think, that the essence of foreclosure and redemption suits is, 
that in such suits each party is entitled to enforce his rights. A plaintiff 
claiming foreclosure is bound, upon the accounts being taken, if the balance is 
against him, to pay that balance. On the other hand, a plaintiff claiming 
r^emption must submit to a decree for sale or foreclosure if he makes default 
in payment. Unless this were so, there would be a multiplicity of suits. 
To avoid this, it is necessary, under decrees for foreclo«iure or redemption, 
that the accounts between the parties should be settled and discharged. In 
this case, the plaintii! obtained a decree on the 12th May 1862 upon a mort¬ 
gage-deed, and he claims that, previously to the mortgage [379] to 
him, he held under the mortgagor, the predecessor in title of the defen¬ 
dants, a zur-i-peshgi lease, and he also claims, as 1 understand, that at 
the expiration, or soon after the expiration, of the zur-i-peshgi, the defendants 
themselves entered into another ticca arrangement with him. A question that 
has been repeatedly raised in this suit, and which has been before the High 
Court no less than four times, is, whether the plaintiff is to be treated as a 
mortgagee in possession in taking the accounts—that is to say, whether the 
zur-i-peshgi deed and alleged ticcadari are to be disregarded. 

At first, by some inadvertence in Mr. Justice Pheab's judgment, it seems 
to have been laid down that he was to be treated as a mortgagee in possession ; 
but, on a subsequent appeal, Mr. Justice Phear distinctly stated that, if that 
construotibn had been placed upon his judgment, it was what he never intend¬ 
ed. Of cqurse, if the mortgagee held possession under any contract of title 
distinct from his mortgage, he would be entitled to set up that title, and insist 
that his possession under that contract was distinct from his mortgage title, and 
that he could, during such possession, only be charged with renti payable under 
that distinct contract. Now, when the case came before Mr. Justice Phear on 
the 13th March 1875, a decree was passed by this Court, directing that certain 
accounts should be taken, and under the terms of that decree as it stands, the 
plaintiff would have to account as a mortgagee in possession. Although that 
decree has not actually been set aside, and although no decree has been made in 
its place, yet it clearly appears from the judgment of Mr. Justice Phear of the 28th 
July 1876, that it was not the intention of the Court that the account should be 
taken against the mortgagee as against a mortgagee in possession. It is therefore 
necessary for us now to do justice between the parties. We agree with the lower 
Court in thinking that the mortgagee is not entitled to withdraw from the taking 
of accounts in his execution-proceedings at his own will and pleasure. The 
decree of Mr. Justice Phear of 13th March j|L875 directed that the defendant, if 
a balance was due from him, should pay such balance to the plaintiff, and if, on 
the other hand, a balance was due from the plaintiff, he should pay such balance 
to the [880] defendant; and that appears to us to be the proper principle upon 
which a decree should be made. 

We, therefore, dismiss the appeal on the main ground which has been 
taken before us. 
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In sending back the oase to the CJourt below, we think we onghfc ^ 
out and so as to prevaat future litigation between the paff«08, the 

princ^les upon which the accounts should be taken. We are of opinion thot 
an account should be taken half-yearly of the interest due from the mort&^or 
under the mortgage-deed, and that, from such half-yearly amounts of interest 
should be deducted the rrait payable but unpaid by the mortgagee during such 
half-year under any contract for ijossession, separate and independent of the 
mortgage; and if, for any period the mortgagee was in possession, rent l^oame 
due under any such separate or independent contract, during such period, he 
should be charged as a mortgagee in possession. The balance of interest 
half-yearly (if any) will not carry interest up to the date of the decree. 
But an account must be made up, as on the date of the decree of the 12th May 
1862, of the principal and interest, after making such deductions as I have 
mentioned, due to thg,.plaintiff at that time. Upon that aggregate amount 
interest will again be calculated at one per cent, per mensem, and against the 
subsequent half-yearly accounts must be set off the amounts payable and un¬ 
paid by the mortgagee in respect of rent under any contract for possession, 
separate and independent of the mortgage ; and for any period uncovered by 
such separate and independent contract, such a sum as should be charged 
sgainst a mortgagee in possession. 

The accounts being so taken, the mortgagor must pay the balance, if any, 
found-due from him on such account, to the plaintiff, the mortgagee. On the 
other hand, if a balance is found due from the plaintiff, the mortgagee, to the 
defendant, the plaintiff must pay such balance to the defendant. 

We think, in order to put a stop to further litigation between the parties, 
that, if any diflBoulty arises in carrying out this order, the parties should have 
liberty to apply direct to this Court. As the appellants have failed on the main 
point of their appeal, they must pav the costs of this appeal. 

[ 881 J The record will be sent down at once, and the parties must carry 
in their accounts within six weeks of the arrival of the record in the Court 
below, with liberty for such Court to extend the time on a proper case being 
made. 


, Appeal dtsmtssed and case retndnded. 


NOTES. 

II. PRINCIPLES OF ACCOUNTING BETWEEN MORTGAGOR AND MORTGAGEE. 

See also (1907) 6 0. L. J. 192 ; 9 C. L. J. 63.S. 

II. HALF-YEARLY RESTS. 

Annual rests are generally allowed (1884) 6 All 303; 361. 

III. WITHDRAWAL OF REDEMPTION OR FORECLOSURE SUITS. 

The plaintifi cannot, when on taking iiccounts the balance is found against him :—(1907) 
A C. L. J. 192 ; (1903) 1 ch. 857.] 
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SHOSHXNATH GHOSE &c, v. [1880] 


[6 C*l. SM] 

PEIVY COUNCIL, 

The 7th and 8th July, 1880. 

Pbesent: 

Sm J. W. CoLviLE, SiE B. Peacock, Sm M. E. Smith, 
AND Sm E. P. OOLLIEE. 


Shoshinath Ghose and others.Plaintiffs 

versus 

Krishnasunderi Dasi.Defendant. 


[On Appeal from the High Court of Judicature at Port William in Bengal.]] 

Hindu Law—Adoption among Sudras—Execution of mutual deeds—Actual 
giving and taking of child. 

Although it has been held that, m the case of Sudras, no ceremonies except the giving 
and taking of the child are necessary to an adoption, yet it is not to be taken for granted, 
that such giving and taking can bo completed by the execution of mutual deeds without more; 
but, semble, that, according to Hindu usage which the Courts should accept as governing the 
law, the giviug and taking in such an adoption ought to take place by the father handing over 
the child to the adoptive mother, the latter intimating her acceptance of the child in adoption. 

Tn this case it was found on the evidence, that it was not the intention of the parties 
to complete the adoption by the mere execution of the deeds. 

Appeal from a decree of the High Court of Bengal (5th February 1878), 
confirming, except as to costs, a decree of the District Judge of Bhagalporo (8th 
February' 1876), whereby the suit was dismissed. 

The first appellant sued, in January 1875, to establish tlie fact of his 
adoption in 1864 by the respondent, the widow of Dwarkanath Ghose, who, 
before his death in 1863, had orally given to her power to adopt. The 
co-appellants were joined in the suit, having purchased a part of the estate 
claimed : and the object of tlie suit was to obtain a declaration of the right of 
the alleged adopted son to possession of the estate of Dwarkanath [382] 
Ghose, to which, as his solo and sonless vs'idow, Krishnasunderi, the les- 
pondent, had succeeded. 

Dwarkanath Ghose having, by custom, the title of “ Mohashoi,” was a 
zamindar of considerable estate, and a principal person in the caste of “ Dter- 
rarhi,” or Northern. Kaists, residing near Bhagalpore in Behar, He left, 
besides his widow and heiress Krishnasunderi, two nephews, sons of a half- 
sister, Purnochandra Sing and Upendra Chandra Sing, who would, in the 
absence of an adoption by his widow', have been his heirs in remainder after 
her death. He also left a half-sister Bhagabati, a cJiildless widow, and an 
aunt, Shibasunderi, whose names were on the instruments of adoption. 

To record the existence of the authorffcy to adopt, as well as certain dis¬ 
positions said to have been made by Dwarkanath Ghose of his property, to 
take effect after the adoption should have been completed, the respondent 
Krishnasunderi executed, on the 1st of October 1863, and shortly afterwards 
caused to be registered, an instrument called a “ bidhanpatro,” setting forth 
the above facts. The nephews in the same year obtained a decree on the 
strength of the gifts recited in the “ bidhanpatro.” 
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Towards the end of 1863, Krishnasunderi, with the assistance of her half* 
brother, Chandra Narain Sing, and of her brother Surjonarain, a pleader in the 
Bhagalpore Courts, selected the first appellant as a suitable boy to adopt. He was 
then Nogendra Chandra Hitter, fourth son of Srinarain Hitter, brother of the 
mother of Chandra Narain Sing, resident at Hahta in the Burdwan district; 
and he was aged about seven years. On the 30th Jeyt, or 11th June 1864, 
the two instruments, the *“ danpatro ” and the “ grahanpatro, ” on which 
the appellants’ relied, were executed at the widow’s residence near Bhagalpore, 
and registered at Bhagalpore on the same day 

The only question material to this report is, whether the two instruments 
by themselves constituted a valid and irrevocable transfer of the appellant from 
one family to the other, so as to make him the adopted son of Dwai'kanath Chose. 

[383] The Judge of Bhagalpore dismissed the suit, and that decision WEbS 
upheld by the High Court (Jackson and HcDONEiiiL, JJ.), on appeal. 

The plaintiff, therefore, brought the present appeal. 

Hr. T. H. Coivie, Q.C., Hr. Branson, and Hr Evans appeared for the 
Appellants. 

Hr. B. V. Doyne and Hr. Woodroffe for the Respondent. 

For the appellants it was contended that the deeds of giving and taking, 
executed in June 1864, were sufficient to effect the adoption ; and that, on the 
evidence, a complete adoption had taken place. Reference was made to 
Sreenarain Miticr v. Kishensoondery Dossee (11 B. L. R., 171; S. C., L. R., 
I. A., Sup. Vol., 149) and Indroniom Ghotvdhrani v. Behartlal Mulhch (L. R , 7 
I. A., 24 , s. c., I. L. R., 5 Cal., 770) 

Counsel for the respondent were not called upon. 

Their Lordships’ Judgment was delivered by 

Sip J. W. Colvile. -The question in this case is, whether the plaintiff has 
been validly adopted as the son of Dwarkanath Chose, who died on the 30th 
of June 1863, by his widow, the defendant. It is admitted that she had 
authority from her husband for that purpose, and the adoption is alleged to 
have taken place on the 11th of June 1864. 

Their Lordships do not propose to go at any length into the facts of 
the case, which are fully and lucidly stated in the two able judgments that 
are the subject of this appeal. It is sufficient to refer to a few of them. It 
appears that the widow lost no time in seeking to carry out her husband’s 
direction to adopt a son. A correspondence, which was carried on chiefly by 
Surjonarain Singh, her brother, who took the principal part in all these 
transactions, began in January 1864 , from which it appears that, whatever 
unwillingness Srinarain, the natural father of the plaintiff', may have felt at first 
to give [384] his son in adoption, bad been overcome before the end of the follow¬ 
ing Hay. The record contains only the letters written by Surjonarain during this 
period, but from them it may be inferred that Srinarain, in one or other of his 
letters that are missing, had stipulated for the execution of deeds of gift 
and acceptance which, if witnessed, as was contemplated, by the reversionary 
heirs of Dwarkanath Ghose, would afford evidence against tfiem of the adoption 
and of the autliority under which it was made. It may also be inferred that, 
at one time, it was contemplated that the defendant should send persons to 
bring the boy, without his father, to her house at Bhagalpore from Hahta, his 
father’s place of residence, in order that she might see him beforp adopting him. 

'Translations of these docmnents will be found in 11 B. L. B., pp. 172, 173. 
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tJltimately, however, Srinacam hunself accompanied the boy, and came to 
Bhagalpore on the 7th of June 1864 ; and it may be that there waa.at iibat 
time some notion in the minds pf , all the i^rties that the adoption would then 
taka place. However thib may b#/it is an undisputed fact that the deeds upon the 
construction of which the determination of this appeal must now depend, were 
executed on the llth of June 1864. It is, on the other hand, equally clear, that the 
boy, instead of remaining with the defendant in her house, went back with hiS 
nat^al father to Mahta on the following day, the 12th of Jdne 1864. Hd 
afterwards returned to the defendant’s house, together with his brothers, who 
at least were only there on a visit, in September 1864, whilst Srinarain was 
on a pilgrimage. The brothers went home in November, but the boy 
remained in the house of the defendant. There appears to have been 
on the part of the father some remonstrance as to this, or, at all events, 
the expression of a wish that the boy should be sent back to him; 
and accordingly the boy was sent back to his father’s house in December, 
1864, as it was expressly stated in the letter which accompanied him on his 
return, agreeably to his father’s order. After that pericni he never returned to 
the defendant’s house. Further correspondence ensued, and ultimately, on 
the 25th of March 1865, Srinarain himself wrote a letter, in which, 
after stating the boy’s repugnance to leave his own home, the repug¬ 
nance probably being that of' his mother to part with him, and the 
[385] general feeling of the family, he ends by saying: “ In this I have no 
power, as I have already informed you in my previous letter; and now I 
positively inform you thatryou all, relinquishing this hope, in consideration of 
the future, for the preservation of the estate, should make dattak-grahan 
(accepting a son in adoption) or any other arrangement you think fit: ” 
pointing evidently to the adoption of another child by the defendant. 

In this the defendant appears to have acquiesced ; but it was suggested 
on her part that the deeds which are in question ought to be cancelled, in 
order to remove the cloud which would otherwise rest on the title of any other 
boy whom she might adopt. For nearly a year Srinarain seems to have 
thought that this was the right and proper thing to be done, and to have been 
willing to concur in it; but in March 1866, he, having probably been 
advised, during a visit he was then paying to Calcutta, that his right to do 
so was at least questionable, refused to do it, and d'etermined to leave 
things as they were ; not, however, even then insisting on the adoption as 
complete and irrevocable. Thereupon the suit which has been before their 
Lordships on a former occasion was brought by the present defendant, seeking 
to have those deeds cancelled. In the course of that suit the validity of the 
adoption came in question . the Courts in India pronounced against it, and 
decided that the deeds should be delivered up to be cancelled. On appeal to 
Her Majesty, their Lordships were of opinion that the suit was improperly 
brought, and could not be maintained, being one in the nature of a suit for a 
declaratory decree, and brought in the absence of the child said to have been 
adopted; and they finally dismissed it, leaving every question touching the 
validity of the adoption open (11 B. L. E., I'Jl). 

So matters remained until the plaintiff came of age, and he then brought 
the present suit to enforce his rights as an adopted son. 

The case made by him, and the case tried in the Courts below, was, not 
that he had a good title by adoption by virtue of the deeds in question alone, 
but treated the execution of those [ 886 ] deeds as contemporaneous with the 
performance of all the ceremonies incident to an ordinary adoption. There 
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was great eonfliot of evidence upon the case so set up; and ultimately both 
the Indian Courts, in extremely well>r8asoned judgments, found that no such 
formal adoption, as was alleged, ever took place, and dismissed the suit. A 
suggestion, however, aECappears at the end of the judgment of the High Court, 
was made by ohe of the counsel for the plaintiff, to the effect that, even if 
there had been no such formal adoption as was alleged, the deeds themselves 
operated as a complete giving and taking of the plaintiff; that that was all 
that was essejitial in the case of Sudras ; and that the adoption was completed 
by virtue of the deeds alone. 

Their Lordships, by their ordinary rule, are precluded from going into the 
correctness of the findings of the two Courts upon the fa6t of the formal 
adoption attempted to be proved. This has been fairly admitted by the 
learned counsel for the appellants at their Lordships’ bar, who have accord¬ 
ingly argued only the latter point,—namely, whether the effect of the two 
deeds was not to make the plaintiff fully and completely the adopted son of 
Dwarkanath Ghose. 

It seems to their Lordships that two questions arise upon this point; first, 
whether, according to Hindu law, an adoption can be effected, even amongst 
Sudras, by the mere execution, without more, of such instruments as those in 
question; and secondly, whether it was the intention of the parties, when they 
put .their hands to those two instruments, that such should be the case, or 
whether the execution of them was not intended to be a mere step in the 
proceedings which were to result at one time or another in a complete and full 
adoption. Their Lordships will deal with the last of those questions in the 
first instance. 

The first thing that strikes them is the extreme improbability that it 
should have been the intention of the parties to make an adoption by the mere 
execution of the deeds. Yet that such must have been their intention, if there 
was then a complete adoption, follows from the findings of the Courts that 
nothing more was done, or, presumably, intended to be done. Such a 
[387] course of proceeding seems to be in the highest degree repugnant to the 
ordinary habits, feelings, and usages of two Hindu families, both of consider¬ 
able lespectability. That this is so is shown by the circumstance that the 
plaintiff has thought (as the father in the former suit thought) it necessary to 
set up a case of formal and full adoption, with all ceremonies, whether neces¬ 
sary or not necessary ; being the case which has been negatived by the two 
Courts. Nor does it appear to their Lordships that the terms of the deeds are 
necessarily inconsistent with the finding of the High Court that such was not 
the intention of the parties. The words of the deed of acceptance, no doubt, 
are strong, and are. as translated, in the present tense. Those words, according 
to the translation on the present record, are these :—“ I take in adoption 
Srinarain Nogendro Chandra Hitter, the second son of your third wife, 
Srimati Monmohini, with the consent of all, and according to rule and 
usage." In the record of the former case before their Hardships there is a 
somewhat different and more expanded translation of the same passage, the 
terms of which are :—“ I do, with the prescribed rights and ceremonies, 
adopt as my son Nogendro Chandra Hitter, yoiu: second son by your third 
wife, Srimati Honmohini.” The words “ with the prescribed rights and cere¬ 
monies" are stronger than the words “ according to rule and usage" ; but even 
taking, as their Lordships do, the latter to be the correct translation, it seems 
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to them that the words point to an adoption in the oustomary and formal 
manner, and to something being done ttlira, the mere execution of those two 
instruments. 

Great stress has been laid, by Mr. Branson, particularly upon the immedi¬ 
ate registration of the deeds. But as to that, their Lordships think that, 
although the circumstance of registration, as well as that of the execution, of 
the deeds would, of course, be very cogent evidence upon the main issue which 
was tried in the case,—namely, whether there had been a formal and regular 
adoption,—and might, if the other evidence that was given upon that point had 
been nicely balanced, have been sufficient to turn the scale,—it is of far less 
weight upon the question whether it was the intention of the parties, without 
[388] more, to treat the execution of the deeds as an adoption. It shows, no 
doubt, what is fully admitted, that both parties then supposed that the adoption 
would take place at some time. 

Their Lordships, therefore, see no reason to differ from the conclusion to 
which the High Court came upon the whole case,—that it never was the inten¬ 
tion of the parties that the deeds should operate in the manner contended for. 
That conclusion, they think, is very much fortified by the subsequent corres¬ 
pondence that took place ; the mode in which the child was treated, going 
from one house to the other , and the clear willingness of the father at one 
time to treat the adoption as simply inchoate, and something which could be 
given up, so that the defendant might carry out her purpose of performing the 
wishes of her husband by adopting another child. The circumstance, moreover, 
which the Courts have laid great stress upon, that, on the occasion of Dwarka- 
nath’s sradh, the boy supposed to be adopted was not present, and took no part 
in the ceremoney, is strongly confirmatory of the notion that all parties then 
considered that at that time the adoption was not complete, but remained, 
to some extent, still tn fieri. 

That being so, it is unnecessary for their Lordships positively to decide 
the first question,—namely, whether there can be, according to Hindu Law 
and usage, an adoption simply by deed, and without that corporeal delivery and 
acceptance of the child which is almost universally treated as the essential 
part of an adoption in the dattaka form. They desire, however, to say, that 
they are very far from wishing to give any countenance to the notion that there 
can be such a giving and a taking as is necessary to satisfy the law, even in a 
case of Sudras, by mere deed, without an actual delivery of the child by the 
father. There is no decided case which shows that there can be an adoption 

by deed in the manner contended for, all that has been decided is that, 

amongst Sudras, no ceremonies are necessary in addition to tlio giving and 

taking of the child in adoption. The mode of giving and taking a child 

in adoption continues to stand on Hindu law and on Hindu usage, and 
it is perfectly clear that, amongst the t^v'ice-bom classes, tliere could be no 
such adoption by deed, because certain religious ceremonies, the datta 
[889] homam m particular, are m their case requisite. The system of adoption 
seems to have been borrowed by the Sudras from tliese twice-bom classes ; 
whom in practice, as appears by several of the cases, they imitate as much 
as they can . adopting those purely ceremonial and religious services, which 
it is now decided are not essential for them, in addition to the giving and taking 
in adoption. It would seem, therefore, that, according to Hindu usage, which 
the Courts should accept as governing the law, the giving and taking in 
adoption ought to take place by the father handing over the child to the adop¬ 
tive mother, and the adoptive mother declaring that she accepts the child in 
adoption. 
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For these reasons, their Lordships think that no ground has been laid 
for disturbing the judgment of the High Court ; and they will, therefore, 
humbly advise Her Majesty to affirm that judgment, and to dismiss this appeal 
with costs. 

Appeal d%srmssed. 

Solicitors for the Appellants: Messrs. Barrow and Rogers. 

Solicitor for the Eespondent : Mr. T. L. Wtlson. 

MOTES. 

[I, ADOPTION BY EXCHANGE OF DEEDS. 

There must be an actual handing over of the boy, the exchange of deeds is insufficient;— 

In (1887) 11 Mad. 5 at p. 7 this case is referred to as an authority for the proposition 
that any overt act is not sufRcicnt, but that there must be corporeal delivery of the child by 
a person competent to give, to a person competent to take, accomp.inied by a declaration on 
the one side, ‘ I give the child in adoption’, and on the other, ‘I take the child in adoption’. 
See also (1802) 19 Cal. 452 P. C.?=19 I, A. 101, (1889) 13 Mad. 214 , (1897) 2 C. W. N. 154 ; 
(1899) 1 Bom. L. R. 842 ; 2.1. J. N. S. 22 , 28 Cal. 168. 

II. RELIGIOUS CEREHONIES HOW FAR NECESSARY FOR A VALID ADOPTION 

In 5 Cal. 770 it was declared that among Sudras there may bo a valid adoption without 
them. 

The dictum at the'cnd of this case “it is perfectly clear that amongst the twice-born 
clapiBes there would be no such adoption by deed, because certain religious ceremonies, the 
Dattahatnam m particular, are in their case requisite.”—has been held to be decisive.— 
(1889) 13 Mad. 214 , see co«<m (1884) 6 All. 276. See (1889) 13 Mad. 214; (1884) 7 Mad 
548; (1887) 11 Mad. 5: (1884) 6 AU. 276 , (1887) 11 Bom. 381 ; (1871) 16 W. R. C. R. 179. 

The ceremonies are not necessary in the case of adoption of one of the name gotra — 

(1899) 24 Bom 218 ; (1887) 11 Mad 5 ; (1889) 13 M.id, 214 (1884) 6 All. 276 {Dakfiani 

Brahmans) ; (1891) 15 Mad. 6. 

Nor among theKshatriyas or vmaijas of the Madras Presidency. (1882) 6 Mad 20 , (1889 
13 Mad. 214. 

The capacity to (give or) take in adoption may be affected by the capacity to perform the 
religions ceremonies where these are required , 22 Cal. 347,5 B. L. R. 362; 11 Bom. 381; 22 
Bom. 590 ; 5 Mad. 358 ; 13 Mad. 214 , 27 Mad. 538 , 18 Mad. 397. Presumption as to perfor¬ 
mance of ceremonies, see (1899) 24 Bom 473. 

As to the application of factum valet, see (1886) 9 All 253 , (1889) 12 All. 328 .J 
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Ce Gal. SMI 

APPELLATE CIVIL. 

The 27th Atigust, 1880. 

Present; 

Mb. Justice White and Mb. Justice Field. 


Chatraput Singh.Plaintiff 

versus 

Grindra Ohunder Boy and another.Defendants.*^ 


Sale of Government Revenue-payinq Lands — Purchaser's Liability. 

Government revenue does not becxime due from day to day, but at certain specified times, 
according to the contract of the parties, or the custom of the district in which the lands 
liable to pay such revenue are situate. It is not, therefore, liable to apportionment; and the 
person who is the owner of a revenue-paying estate at a time when the payment of the 
revenue falls duo, is the only person liable for its payment. 

The purchaser of an estate which pays Government revenue, takes it subject to all 
revenue and cesses, whether in arrear or accruing. 

[3M] Held therefore, in a suit by a purchaser for a certain sum for Government revenue 
and cesses, which became due after the date of, though due for a period previous to, his pur¬ 
chase, which sum he alleged he had been compelled to pay to save his interest in the subject 
of his purchase, that he was not entitled to recover. 

The facts of this case relevant to the report are stated in the Judgment 
of the Court. 

Baboo Sreenath Dass and Baboo Bashbehary Ghose 'for the Appellant. 

Baboo Mohiny Mohwt Boy and Baboo Prosonno Gopal Boy for the 
Bespondents. 

White, J. —The appellant -was the plaintiff in the lower Court, and that 
Court dismissed his suit without going into evidence. The question, there¬ 
fore, to be determined upon this appeal is, whether in his plaint he stated a 
ease which, if proved, would entitle him to the relief which he sought against 
the defendants. The following are the material allegations in his plaint ;— 
That, on the 9th of December 1878, he purchased an eight-anna share of a large 
zamindari under a decree that was obtained against the defendants; that, 
after that date, a large sum of money became due in respect of the third 
quarter’s Government revenue for the year 1878-79, and also in respect of the 
road cess and public works cess for the same quarter; that on the 13th 
January 1879, the last day for paying the same, he paid the entire amount 
into the Government treasury; that, prior to the date of his auction-purchase, 
he had no right in the property which he had bought; that the defendants, 
down to the 8th of December 1879, were owners of the mehal sold and entitled 
to realize rent from the tenants ; and that he was compelled, in order to save 
his interest in the snehal, to pay the amounir that so became due for revenue 
and cesses. 

His plaint prays for a declaration that he is entitled to recover from the 
defendants a proportionate amount of the Government revenue, road cess and 

• Appeal from Original Decree, No. 248 of 1879, against the decree of Baboo Siee Nath 
Boy, Subordinate Judge of Hoc^hly, dated the Sth July 1879. 
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public woAb 0088 payable in respect of the mehal from the 29th of September 
to the 8|b of December 1878, and for a decree for that proportionate 

amoul^l’'‘^^pl^ 



It is admitted by the appellant that his title to the eight annas share of 
the zatnindarl dates from his purchase,—^namely, the 9th December 1878, and 
that the revenue and cesses which he seeks to apportion, although accruing 
from an earlier date, did not become due until after the 9th of December 1878, 
Wfr^the eight annas share had, by virtue of the purchase, become vested in 
If. D is also admitted by his pleader that the sale was not made under 
ifeie law. Government revenue does not become due from day to 
Srtain specified times, according to the contract of the parties, or 
the custom which may prevail in the district. The same remark applies to 
the cesses mentioned in the plaint, which are payable along with, and under 
the same conditions as, revenue. Therefore, the liability to pay revenue in 
this case was a liability which first became due after the appellant had 
acquired his title. As the payments did not become due until after he had 
become owner of the estate, and he bought under no special stipulation 
which allowed of the payments being apportioned, I am of opinion 
that the doctrines neither of contribution nor of apportionment apply, but 
that he is liable to discharge the whole amount of the payments, and cannot 
make the judgment-debtors pay any portion of them. 


There is another view of the case presented by the lower Court, which to 
my mind seems also a sound one,namely, that, upon the facts alleged, the plaintiff 
must be held to have purchased at the auction the eight annas share of the 
mehal with all revenue and cesses that may be either due or accruing due at 
the time of his purchase. Eevenue and the public cesses mentioned consti¬ 
tute a standing incumbrance and first charge upon the land subject to them. A 
man who purchases an estate which pays revenue and cesses to Government, 
knows that the estate is by the law chargeable with this revenue and cesses, 
whether in arrear or accruing, and that unless he pays the same he will lose 
his purchase. In the absence of any express stipulation to the contrary in the 
proclamation of sale he must be taken to purchase the estate subject to the 
discharge of these liabi-C392]lities. A purchase can easily, and I have 
no doubt does, protect himself from these liabilities by taking them into 
account in estimating the value of what he is about to buy, and regulating 
his biddings accordingly. 


The proposition is supported by authority. The lower Court refers to the 
cases of Ob}ioy Chunder Bundopadhya v. Nilamhur Mookerjee (W. E. 1864, 73) 
and Shezk Khoda Buksh v. DegumJmree Dossee (W. E. 1864, 207) ; and we are 
also referred to another case decided by Mr. Justice LOUIS Jackson and Mr. 
Justice McDonell on the 20th January 1876, Special Appeal No. 70G of 187&. 
The cases of Ohhoy Chundei' Bundopadhya v. Nilamhur Mookerjee (W. E. 1864, 
73), and Sheik Khoda Buksh v. Degumburee Dossee (W. E. 1864, 207), although 
not cited in the judgment of Mr. Justice JACKSON, are yet cited in the judgment 
of the lower Court then under appeal, and are approved of by the High Court. 

The appeal is dismissed with costs. • 

Field, J.— ‘In this case the plaintiff purchased a moiety of a revenue- 
paying estate at a sale held in execution of a decree. The date of the sale 
was the 9th December 1878; and it is admitted on both sides that the case 
is governed by the Full Bench decision in Bhyruh Chunder Bundopadhya v. 
Soudamini Dabee (I. L. E., 2 Cal., 141),—that is to say, that the plaintiff’s title 
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accrued from the date of sale,—^namely, the 9th December 1878. After the date 
of sale the judgment-debtor made objections, and the sale was 
until the IDth March. Meanwhile an instalment of Goverri||p|pll^ 
became payable on the 13th January 1879; and this, together withtne,^adcess 
and public works cess, amounting in all to Bs. 15, 833 annas 12, Was paid 
by the plaintiff. 



The ground upon which the plaintiff seeks to recover from th«i defendant 
their share of this sum, is set forth in the 4th paragraph of the plaint 
following words:— 

“ As the defendants were owners of the mehal sold and 
realize rent from the tenants of that mehal from the 29th of September 1878, 
the first day of the aforesaid third [3933 quarter up to 8th December, and as 
they held possession thereof during that time, and as the plaintiff had no 
right to realize the rent of the period antecedent to his auction-purchase, the 
defendants are bound to pay the collectorate revenue and the road cess and 
public work cess of the above period.” 


In other words, the plaintiff contends, that as the defendants were in 
receipt of the rents and profits of the estate up to tlie 8th December 1878, they 
ought to pay the Government revenue and other outgoings up to that date. At 
first sight it does appear somewhat inequitable that the person who has receiv¬ 
ed tlie profits and rents should not by law be compelled to pay the outgoings; 
but 1 think there can be no doubt that upon the authorities we are concluded 
from making any other decree in this case than that which has been made by 
the lower Court. There is no law providing for the apportionment of 
Government revenue in such cases. According to the law of landlord and 
tenant rent is not apportionable in these provinces, and the defendants would 
not therefore be entitled to have the rents payable by the tenants apportioned 
so as to entitle them to recover exactly the rents due up to the 8th December 
1878. The principle upon which the apportionment of revenue is claimed 
would not, therefore, be supported bv the apportionment of the rent. 


If this be regarded as a, suit for the recovery of money paid to the defen¬ 
dants’ use, there must be either an express or inqilied promise on the part of 
the defendants to pay tliat money. That there w’as any express promise has 
not been contended, and the circumstances are wanting from which a promise 
could be implied. The law under certain circumstances implies a promise 
when money is paid by A which B was lawfully bound to pay. In the case 
before us, it is impossible to say that B was lawfully bound to pay this 
money. According to the revenue law of these provinces, the estate must 
first have been sold for the realization of Government revenue due thereupon, 
and B, or the defendants in this case eculd have been compelled to pay this 
monev only if, after the estate had been sold, the arrears of Government 
revenue had not been realiaed from the sale-proceeds. It is not contended, 
and there is no evidence that, if [394] the estate had been sold in this 
instance, the revenue would not have been realized from the sale-proceeds ; and, 
therefore, that the personal liabilities of the defendants would have arisen. I 
think, therefore, that no grounds exist from which a promise on the part of 
the defendants to pay this money can be implied. 

I concur in dismissing the appeal. 


Appeal dismissed. 
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NOTES. 


tEPMnpHipilNT OF PERIODICAL JQDGHENTS. 

The ‘^ruisfer of Property Act, 1882, r, 36 deals with this subject. 

See the Notes of Mr. Qour or Messrs. Shephard and Brown theioon. See also Barsht t. 
Tagg (1900) 1 oh. 281 

The liability was also stated io (1893) 21 Gal. 383 ; (1900) 4 C. W. N. 590. 

qiiestiou whether ceases were a charge was in (1903) 30 Cal. 778 considered with 

Mu- 



[6 Gal. S9i] 

PRIVY COUNCIL. 


The 13th and 14th July, 1880. 

Present: 

Sir J. W. Colvile, Sir P>. Peacock, Sir M. E. Smith, and 
Sir E. P. Collier. 


Rajrup Koer...Plaintiff 

versus 

Abul Hossein and others.Defendants. 


[On Appeal from the High Court of Judicature at Fort Wilkam in Bengal] 

Lvmitatwn Act (IX of 1871), ss. M, 27 ; sched. %%, art. 31 pait v—Presumption of Title 
founded on long continued User—Easement—Obstructing a Watercourse— 

Continuing Act of Wrong. 

More than twenty years, and possibly fifty or sixty, before suit, the plaintifi’s ancestors 
and predecessors in estate had constructed and used a pain, or artificial watercourse, on the 
defendants' land, making compensation to them. The patn, by a channel at one part of. its 
course, contributed to the water in a tal, or reservoir, belonging to the defendants ; and by a 
channel at another part, took the water which overflowed from the tal, after the defendants 
had used as much of the water therein as they requiied. Less than twenty years before the 
suit, the defendants, without authority, ebstruotod the flow of water alopg the pain in several 
places. The Courts below differed as to whether some of these obstructions had not been 
made more than two years before the suit, the rest having been made within that period. 

Held, that the provisions of Act IX of 1871, a remedial Act, and neither prohibitory nor 
exhaustive, did not exclude, or interfere with, the acquirement of rights otherwise than 
under them. A title might be aoquiredundei that Act by a person having no other right at 
all ;.butit did not exclude, or interfere with, other titles and modes of acquiring easements 
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And s. 27* by allowing a user o£ twenty years* if exercised until within two of suit, 

under the conditions prescribed, to give, without more, a title, did not 
easement founded on another title independently of the Act. Such a long ^P^V;ent as the 
plaintiff had proved should be [895] referred to a legal origin, and the long user of the pain 
and of the superfluous water of the tal, afiorded evidence giving rise to a presumption that 
a grant, or an agreement, had been made creating an easement. Although, on the assumption 
that some of the obstruction in question had existed for more than two years before the suit, 
the plaintiS might not have shown a right under Act IX of 1871, s. 27, yet ho did nof 
its aid. 

Held also, that such obstructions being continuous acts, as to which ^ 
accrued de die in diem. Act IX of 1871, sched. ii, part v, art. 31t, fixing t#ci'^NijifB frbi _ 
date of the obstruction as the period of limitation “ for obstructing a watercourse,” did ne^ 
preclude a suit complaining of obstructions though made more than two years preeding the 
date of the commencement of the suit. 



Appeal, by special leave, from a decree of a Division Bench of the High 
Court of Bengal (23rd February 1877), reversing a decree of the Subordinate 
Judge of Gaya (I7th August 1875), and restoring a decree of the Sadder Munsif 
of Gaya (26th August 1874). 

In January 1874, this suit was brought by Maharaja Eamkissen Sing, 
Baja of Ticari, in the Gaya district, against the respondents, who were the 
owners of a village, Mouza Mora, in the neighbourhood of a zamindary, named 
Mehal Sunaut Purwariya, belonging to the Eaja. Mouza Mora was situate 
between the Baja’s zamindary and the commencement of a pam, or artificial 
watercourse, which brought water from a stream called the Phalgu Nadee to 
the Baja’s Mehal. Thispatw named Pain Desain, had been made by the Baja’s 
ancestors on lands belonging to Mouza Mora, and on its course over the lands 
of that village towards Mehal Sunau^ Purwariya, it was connected with a tal, 
or reservoir, which also was within the boundary of Mouza Mora, 

The plaintiff claimed a declaration of his sole right to Pain Desain, and to 
the use of the water in the tal. He also claimed an order for the closing of 
openings in the yimfi recently made by the defendants for the draining off of 

•[Sec. 27;—Acquisition of ownership by possession where the access and use of light 
or air to and for any building has been peaceably enjoyed there- 
Acquisition of right to with, as an easement, and as of right, without interruption, and 
easement. for twenty years and where any way or water course, or the use 

of any water, or any other easement (whether affirmative or 
negative) has been peaceably and openlj enjoyed by any person claiming title thereto as an 
easement and as of right, without interruption, and for twenty years, 

the right to such access and use of light or air, way, watercourse, use of water, or 
other easement, shall lie absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period ending withm two 
years next before the institution of the suit wherein the claim to which such period relates 
IS contested. 

Explanation .—Nothing is an interruption within the meaning of this section, unless 
where there is an iwtual discontinuance of the possession or enjoyment by reason of an obstruc¬ 
tion by the act of some person other than the claimant, and unless such obstruction is sub¬ 
mitted to or acquiesced in, for one year after the claimant has notice thereof and of the person 
making or authorizing the same to be made.] ^ 

__ 


Description of suit. Period of limitation. Time when period begins to run. 


For obstructing a way or 
a watercourse 


Two years. 


The date of the obstruction] 
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water on to their lands; and for restraining them from interfering with slmoes 
which regnb^ the flow of water out of the tal. 

The defendants maintain that the water in the tal belonged to them, and 
that the plaintiff bad not the sole right to the use of Pain Desain ; that the 
openings and obstructions complained [896] of were of long standing, and 
that the suit for their removal was barred by limitation. 

The Sudder Munsif of Gaya held, that the right to the use of the pain 
belonged to the plaintiff, and that the defendants had the right to the water in 
the tal, excepting the overflow, to which the plaintiff was entitled. He 
Ibrdered, that all the openings made by the defendants in the pawi, twelve in 
iiumber, should be closed, except two, numbered 3 and 10, as to which he held 
the suit was barred by art. 31, sched. ii. Act TX of 1871, they having been 
in existence for more than two years before the suit was brought. 

Both parties appealed to the Subordinate Judge of the district, who 
modified the decision of the Munsif in favour of the plaintiff, holding that the 
two years’ limitation did not apply to the claim. Whilst proceedings were 
ponding in the High Court, to which both parties appealed, the Ra]a died, and 
the present appellant was substituted for him on the record. The judgment of 
the High Court (JACKSON and McDonell, JJ.) was as follows : 

“ The qnestions before the Court in this case are not unlike those which 
came before this Bench, at least before myself and my colleague, Mr. Justice 
Glover, in 1870, in a case which is reported in 14 Weekly Eeporter, page 349 
{Maharanee Indarjit Koer v. Lachmt Koer, 14 W. R., 349), with this exception, 
that the position of paiiiies is reversed. The plaintiff’ here is the owner of a 
patn, which traverses the land of the defendants. It appears to me, that it is 
scarcely an adequate description of the plaintiff’s right in this case to say that 
he has a bare easement or right to pass water over the defendants’ land for the 
purpose of irrigating his own. The evidence shows, and the Courts appear to 
have found, that the pain was constructed by the ancestors of the plaintiff' a 
great many years ago, possibly fifty or sixty years, certainly more than twenty 
years, for the purpose of irrigation: and there is part of the evidence which in¬ 
dicates that such construction was accompanied with certain advantages on the 
part of the defendants, which compensated them for any injury or inconvenience 
caused by the construction of the pain. In that state of things, it seems that the 
defendants have, [897] at various times within the last few years, made a number 
of openings in that pain, for the purpose of drawing water, to the injury of the 
whole village. In this state of the facts, what we stated in the case above cited 
would apply, and we think that if the defendants were to be at liberty, without 
the plaintiff’s consent, to construct a number of openings, and thereby seriously 
diminish the supply of water carried through the patn to the plaintiff’s moussa, 
that would cause serious disturbance, and the plaintiff would be moat wrong¬ 
fully injured thereby. But to this state of the rights of the parties wa have to 
apply the provisions of the Limitation Act; and we find that the plaintiff, in 
order that he may obtain relief in respect of an infringement of his easement, 
must come into Court within .two years from the Jime that such 
infringement took place. The Munsif found, and it appears to us on very good 
grounds, that, as regards two of the openings from which the plaintiff' com¬ 
plained that he sustained injury, they were in existence much more than 
two years before the commencement of the suit. Of course, the Subordinate Judge 
might, if the evidence permitted it, come to a different conclusion upon that part 
of the case, and the respondents’ vakeel suggests that he did intend to do so by 
the use of these words—‘ With reference to the dhonga and khund, the Munsif 
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has referred to the papers filed by the plaintiff, but those papers do not refer 
to the dhonga and khund in particular'; but we do not think that, in these 
words, the Subordinate Judge meant to reverse the finding of the Munsif on a 
question of fact, for, after the remark which he there makes, he goes on to 
dispose of part of the case on different grounds by, as is admitted before us 
to day, a misapplication of the law of limitation. If we thought that there 
was any ground for coming to a different conclusion upon this fact, we should 
have been inclined to remit the case back ; hut we are satisfied that the Munsif’s 
finding on this point is unassailable. Concurring, therefore, in the general 
view taken by the Court below of the rights of the parties, and being of opinion 
that the decision of the Munsif is correct as regards the khund and the dhortgA 
mentioned by him, and being also of opinion that the cross>appeal filed by' 
[398] the plaintiff in regard to the use of the tal has no force, we think that 
the judgment of the lower Appellate Court, so much as varies the judgment of 
tbo Munsif, must be set aside, and that the Munsif’s decision must be restored.” 

From this decision the plaintiff appealed. 

Mr. Woodroffe for the Appellant. 

Mr. C. W. Arathoon (or the Eespondents. 

For the appellant it was contended that the law relating to title by 
prescription had not been correctly applied, and that there had been misdecision 
on the merits. Title was to be presumed after long and undisturbed enjoyment, 
such as the plaintiff' had shown in the continuous user of the pain for fifty or 
sixty years. The pain, also, had been originally constructed by the plaintiff’s 
ancestors, from whom he had inherited the right to it, and compensating 
advantages had been conferred on the defendants’ village. Documentary 
evidence, extending back to 1830, had been referred to. After all the 
above, the plaintiff should have been found entitled to the pain, indepen¬ 
dently of the rules relating to prescription in Act IX of 1871. It was also 
argued that, as insufficient weight had been given to necessary presumptions, 
and as the finding of the Subordinate Judge in regard to obstructions 3 and 
10 had been misread by the High Court, a general modification of the decree 
was required. On the questions of law, to which it was intimated that 
Mr. Woodroffe's argument must be limited, it was contended, that neither the 
plaintiff’s title, nor his consequent right to the removal of all the obstructions, 
failed, even suj>posing that all the conditions in s. 27 of Act IX of 1871, in 
order to prove an easement, had not been satisfied. That Act, as its preamble 
stated, provided “ rules for acquiring ownership by possession”; but it 
repealed no law under which title existed independently of it. On ancient 
user being established, as it had been in this case, the presumption arose that 
such user was of right, and was lawfully founded on title. On this 
point were cited Gooroopershad Boy v. Bykunto Chunder Boy (6 W. E., 82) 
t399] and Mahomed Ah v. Jugulram Chundra (5. B. L. E., App., 84; S. C., 14 
W. E., 124). But even if the plaintiff’s title, and his claim to the removal of 
the obstructions, rested on the Act, it still was unnecessary to consider whether 
or not any of the obstructions had been in existence for more than two years 
before the comm^/icement of this suit, when certainly none of them had been 
in existence for twenty years. Obstructions did not amount to legal “ interrup¬ 
tion” of the exercise of a right, unless submitted to or acquiesced in for a year 
by the owner after notice to him, according to the ' explanation’ given in s. 27 
of Act IX of 1871. On this point Alimooddeen v. Wuzeer Ali (23 "W. E., 52) 
was referred to; and on the corresponding provisions of the English Statute, 2 
and 3 Will. IV, c. 71, Flight v. Thomas (10 Ad. & E. 590; s. c. on appeal, 8 01, 
and F., 231) was cited. It had not been shown that the violation of the 
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plaintiff’s right had been accompanied by the submission which s. 27 con¬ 
templated, so that the plaintiff’s right of suit was complete under the Act if 
he resorted to it. Lastly, cl. 31 of Part V of the sohed. ii to Act IX of 
1871 had no application to this claim. That section must be read as governed 
by the provisions of s. 24 of the Act relating to continuous acts, such as 
were the acts of obstructing the flow of water from the tal, and along the jmiii. 
The analogous rule of English law was laid down in Gillon v. Boddington 
(1 Byan & Moody, 161) and Whitehouse v. Fellowes (30 L. J., 0. P., 306), showing 
that in such a case there was a cause of action arising every day that the 
obstruction was continued. As regards damages, cl. 31 might operate to limit 
the amormt recoverable, but the cause of action in this suit would accrue day 
by day during the maintenance of the obstructions, until twenty years should 
have expired, upon the expiration of which period other rights would have 
arisen in favour of the opposite party. 

Mr. G. W. Arathoon, for the respondents, having reviewed the position of 
the parties in regard to previous litigation and disputes about the subject of 
this claim, and having pointed out that some of the obstructions were 

of long standing, argued that rights on either side, long contested, had resulted 
in the partial use of the patn by the defendants for their own purposes. The 
rights of the respondents in the tal required the protection that had been given 
to them in the decree. -The survey maps having been referred to in connection 
with the above, the object of averting inundation was also shown to enter into 
the question of the rights of the parties. It was, however, contended that the 
facts had been found in the Indian Courts without any such difference of 
decision as rendered them still open to question. On the application of Act IX 
of 1871, it was argued that the judgments of the High Court and the Suddor 
Munsif were correct, a,ndJuggcssicr Singh v. Nundlall Singh (20 W. E., 283) was 
cited. 


Mr. Woodroffe in reply. 

Their Lordships’ Judgment was delivered by 

Sir M. E. Smith.— This was a suit brought by Maharaja Eamkissen 
Singh Bahadur to establish an asserted right to a pain or artificial water- 
courset and also to a tal, or reservoir, and the water flowing from them 
through another estate to his own, and to obtain the removal of certain 
obstructions in the pain. The Maharanee, the present appellant, is his 
widow. Several questions arising in the suit have been finally disposed of in 
the Courts below, leaving fof the decision of their Lordships the main question, 
which arose on the special appeal before the High Court, as to the effect of 
the Statute of Limitations upon two of the obstructions complained of. 

The facts necessary to raise this question may be shortly stated: The 
Maharaja and his ancestor were the owners of Mehal Sunaut Farwariya, in 
the district of Gya, and the defendants were the owners of an estate called 
Mouza Mora. The system of irrigation claimed by the plaintiff embraces an 
artificial pain, which is fed by a natural river at a point to the south of the 
defendant's mouza. The pain, whijsh runs from the south in y. northerly direc- 


•tSeo. 24 :—In the t»ise of s continuing nuisance a fresh right to sue arises, and a fresh 

CJontinuing nuisance. of limitation ^gins to ran, at every moment of the time 

u during which the nuisance continues. 


Illustration. ' 

A diverts B's water-course at every moment of the time during which the diversion 
eontinues and B retains his right of entry, a fresh right to sue arises and a fresh period of 
limitation begins to run.] 
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tion, after traversing other estates, enters Monza Mora, and runs through it, and 
afterwards through other lands [401] to the defendants’ mehal. There is, branch¬ 
ing from the main pa^n, a channel or smaller patn, which helps to feed the tal 
claimed by the plaintiff. The tal lies near the foot of some hills, and is fed partly 
by the water which runs through the channel connected with the pain, and 
partly by the rainfall from these hills. It appears that there is another channel 
in a lower part of the tal, which runs from it and joins the pain at a point near 
a bridge, described in the Munsif’s map. It is said there were doors or sluices 
in the bridge by which the flow of the water had been, to some extent, regulated, 
but no question now arises with regard to them. The obstructions complained 
of were twelve in number, consisting of dams, cuts, and other modes of 
obstructing or diverting the water from thepa«re. 

The general result of the litigation below is, that the plaintiff succeeded in 
establishing his right to the pain as an artificial water-course,and to the use of the 
water flowing through it, except that which flowed through the branch channel; 
but failed to establish his right to the water in the tal, except to the overflow 
after the defendants, as the owners of Mouza Mora, had used the water for the 
purpose of irrigating their own land. That, generally stated, is the result of 
the finding as to the rights of the plaintiff. 

It was found in the Courts below that all the obsiructions were unautho¬ 
rised ; and the plaintiff has succeeded below as i.o all the obstructions, except 
two, which are numbered No. 3 and No. 10. No. 3 is a khund, or channel cut 
in the side of the patn at a point below the bridge which has been spoken of. 
No. 10 is a dhonga, also below the bridge, and consists of hollow palm trees so 
placed as to draw off the water in \>\\o pain for the purpose of irrigating the 
defendants’ land. No question arises here as to the fact that those two works 
are an interruption of the plaintiff’s right, and he would bo entitled to succeed 
as to them, as he has succeeded as to the other obstructions, unless he is 
prevented from so doing by tho operation of the Statute of Limitations. 

The Munsif has found that the Statute opposes a bar to his claim. The 
Subordinate Judge was of a different opinion, and reversed the Munsif’s decree. 
On special appeal to the High Court, the Judges of that Court concurred with 
the Munsif, [402] and reversing the decree of the Subordinate Judge, affirmed 
the Munsif’s judgment. 

Before adverting to the Statute, it is necessary to see upon what facts tho 
Courts based their decisions. It appears that the Munsif found that these 
obstructions had been made more than two, but less than twenty, years before 
the institution of the suit. Tho Subordinate Judge found, that the two obstruc¬ 
tions were recently made ; and it may be inferred from his disagreeing with the 
inferences which the Munsif drew from certain accounts which were produced, 
and the comments he made upon the latter's judgment in dealing with those 
accounts, that he meant to overrule the finding of the Munsif that the obstruc¬ 
tions had existed for two years. If they had not existed for that period, no 
question on the Statute can arise. The High Court, without going into the 
facts, construed the judgment of the Subordinate Judge as not overruling the 
Munsif on the question of fact, and therefore they assume that these obstruc¬ 
tions had existed for more than two years before the institution of the suit. 

Their Lordships are disposed to dissent from the view of the High Court, 
and to come to the conclusion that the Subordinate Judge really did intend to 
overrule the finding of the Munsif upon the fact of the length of time during 
which these obstructiouis had existed; but, assuming the fact to be as the 
Munsif and the High Court have regarded it,—-namely, that these obstructions 
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had existed for more than two, but for less than twenty years, they think that no 
provision of the Statute of Limitations interferes with the plaintifif’s right to 
recover in respect of them. 

The Limitation Act, No. IX of 1871, contains two sets of provisions, which 
are in their nature distinct. One relates to the limitation of suits, and prescribes 
the limitation of time for bringing suits after the right to sue has arisen. The 
other set relates to the manner, of acquiring title and rights by possession and 
enjoyment. The latter provisions are contained in Part IV of the Act, and 
are introduced under the heading “ Acquisition of ownership by posses¬ 
sion.” They enact a mode of acquiring ownership by possession or enjoy¬ 
ment. Section 27 is as follows : ‘ Where any way or watercourse, or the 

use of any water or any other easement (whether affirmative or negative), 
has been [408] peaceably ^.nd openly enjoyed by any person claiming title thereto, 
as an easement and as of right, without interruption and for twenty years, the 
right to such access and use of light or air, way, watercourse, use of water, or other 
easement, shall he absolute and indefeasible.” Then there is this provision, on 
which the judgment of the Munsif certainly proceeded, though whether the High 
Court proceeded on that, or on the part of the Act which relates to limitation 
properly so called, may be open to doubt. The clause is this : “ Bach of the said 
periods of twenty years shall be taken to be a period ending within two years next 
before the institution of the suit wherein the claim to which such period relates 
is contested.” 

On the assumption of fact made by the Munsif that these obstructions 
had existed for more than two years before the suit, he might be right in 
finding that the plaintiff had not had peaceable enjoyment for twenty years 
ending within two years before the institution of the suit, and, therefore, that 
the plaintiff had acquired no title by virtue of this Statute. The object of the 
Statute was to make more easy the establishment of rights of this description, 
by allowing an enjoyment of twenty years, if exercised under the conditions 
prescribed by the Act, to give, without more, a title to easements. But the 
Statute is remedial, and is neither prohibitory nor exhaustive. A man may 
acquire a title under it who has no other right at all, but it does not exclude 
or interfere with other titles and modes of acquiring easements. Their Lord- 
ships think that, in this case, there is abundant evidence upon the facts foxmd 
by the Courts for presuming the existence of a grant at some distant period 
of time. The result of the facts which appear in evidence, and the effect of 
the judgments of the Munsif and of the Subordinate Judge, are thus stated in 
the judgment of the High Court: “ The evidence shows, and the Courts appear 

to have found, that the patn was constructed by the ancestors of the plaintiff a 
great many years ago, possibly fifty or sixty years—certainly more than 
twenty years—for the purpose of irrigation ; and there is part of the evidence 
which indicates that such construction was accompanied with certain 
advantages on the part of the defendants, which compensated them for any 
injury or ineon-[404]venienoe caused by the construction of the pam.” This 
being an artificial patn constructed^ on the land of another ixikn at the distant 
period found by the Courts, and enjoyed ever since, or at least down to the 
time of the obstruction complained of by the plaintiff and his ancestors, any 
Court which had to deal with the subject might, and indeed ought to, refer such 
a long enjoyment to a legal origin, and, under the circumstances which have 
been indicated, to presume a grant or an agreement between those who were 
owners of the plaintiff’s mehal and the defendants’ land by which the right was 
created. That being so, the plaintiff does not require the aid of the Statute; 
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and his right, therefore, is not in any degree interfered with by the provision in 
the 27th section, upon which the Munsif decided. 

This being their Lordships’ view of the case, it becomes unnecessary to 
consider the argument addressed to them by Mr. Woodioffe upon the effect 
of the clause in the same 27th section under the head ‘ explanation,’ 
which defines what is to be considered an interruption. Nor is it necessary to 
consider the doctrine laid down in Thomas v Flight (10 Ad. & B., 590; 
S. C., on apical, 8 Cl. and F., 231) in the Court of Exchequm- Chamber, and 
afterwards in the House of Lords, with reference to a similar clause in the 
English Prescription Act. 

Their Lordships have already observed that it appears to be open to doubt 
whether the High Court did not base its judgment on the part of the Statute 
which relates to limitation properly so called,—namely, on art. 31 of Part V. 
of the second schedule, which limits the time for bringing suits for the 
obstruction of watercourses to two years “ from the date of the obstruction.” 
The judgment contains this passage: “ We find that the plaintiff, in 

order that he may obtain relief in respect of an infringement of his 
easement, must come into Court within two years from the time when such 
infringement took place.” If the Judges really meant to apply the limitation 
of art. 31 above referred to, their decision is clearly wrong : for the obstruc¬ 
tions which interfered with the flow of water to the plaintiff's mehal were in 
the nature of continuing nuisances, as to which the cause of action was 
renewed de die tn diem, so long as the obstructions causing such interference 
were allowed to continue. [405] Indeed, s. 24 of the Statute contains express 
provision to that effect. For these reasons, their Lordships are of opinion 
that the judgment of the High Court with regard to the two obstructions in 
question cannot be sustained, and that the judgment of the Subordinate Judge 
as regards these obstructions ought to be restored. 

There remains to be noticed the contention raised as to the tal. Mr. 
Woodroffe has strongly argued that the findings as to the tal in favour of the 
defendants are wrong; and he further endeavoured to show by reference to 
the judgments that they were not conclusive on that part of the case. Their 
Lordships,’ however, find that there are distinct judgments of the Munsif and 
of the Subordinate Judge to the effect, that the defendants had a proprietary 
right in the tal and to the use of the water in the tal, and that the plaintiff had 
no right to the tal or to the water in it, except to so much as flows out of 
it in a natural course to the plaintiff ’s pain. To that overflow they considered 
him to be entitled, but to no more. Their Lordships, therefore, have come to 
the conclusion that, this case being heard only on special appeal, it is not open to 
theappellant to impeach those findings; and that, therefore, so far as this part of 
the case is concerned, they must dismiss the appeal. The result is, that their 
Lordships will humbly recommend Her Majesty, that both the decrees of 
the High Court be reversed; that the decree of the Subordinate Judge be 
affirmed ; and that the decree ot the Munsiff be modified in accordance there¬ 
with. tr * • 

Mr. Woodroffe desired that the language of the Munsif’s decree with 
regard to the enjoyment of the water in the tal should be modified. Their 
Lordships, having considered what was addressed to them on that subject, and 
the language of the Munsif’s decree, are not disposed to interfere with it. The 
plaintiff having claimed the whole of the water in the tal, they think that the 
Munsif had to determine upon that claim ; and that, having given only a quali¬ 
fied enjoyment of the water to the jJaintiff, it was necessary, in order to arrive 
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at what that qualified right was, to define the prior right of the defendants. 
He has done this in language which their Lordships, perhaps, would not have 
used themselves, but which is sufficiently intelligible. t406]The Munsif having 
gone to the spot, and having taken apparently great pains with his decision, 
their Lordships are not disposed to alter or interfere with this part of his 
decree. Substantially it amounts to a declaration that the defendants are 
entitled to use the water of the tal for the irrigation of their estate. If this 
should be wastefully or improperly done with reference to the right declared 
to belong to them, it may be the subject of a future inquiry Their Lordships 
will, therefore, humbly advise Her Majesty to the effect above stated. 

Their Lordships have considered the question of costs. The plaintiff 
having failed as to part of his appeal, they will follow the course which the 
.High Court took, and give no costs to either party. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. Henderson d- Co. 

Solicitor for the Eespondents: Mr. T. L. Wtlson. 

NOTES. 

fl. SECTION 28 OF THE LIMITATION ACT, 1877, IS REMEDIAL AND NOT 
PROHIBITORY OR EXHAUSTIVE— 

(a) This view has been applied to uphold easements, etc , otherwise than under the 

statute .—(1882) 5 Mad 2*26, *253 , (1881) 6 Cal 812, 7 Cal. 13*2 (boat way), 
(1882) 8 Cal. 956 (easement of necessity) , (1903) 31 Cal. 503 (pasturage) P. C. 
8 C.W.N. 425 , (1908) 35 Cal. 851 (right to darn river), (1883) 10 Cal. 214 , (1891) 
16 Bom. 602 , (1881) 6 Bom. *20 , (1909) 2 I C 410. 

(b) In (1882) 5 Mad 25 3 a twelve years’ user was said to be sufficient. See as to the 

presumption of legal origin, Mitra on Limitation, Vol. I (1911), pp. 552 et. seq. 

(r) When a right is claimed an immeimrtal vsn, then also it is necossars for the plain¬ 
tiff to prove a user as of right as an easement, as distinguished from a rttfhi of 
otonership: —(1891) 16 Bom. 592. 

(d) A right by custom may bo established ; if thej rely on custom, thej must prove 

that it was ancient, continuous, peaceable, reasonable, certain, compulsory, and 
consistent with other customs regarding the right to irugate from the nver 
Banka.—(1908) 35 Cal. 851. 

(e) Easements of necessity vforG sought to be ChtabJisbcd m (1882) 8 Cal 9.56, and in 

(1893) 15 All. 270 an casement of convenience rather than strict necessity. 

(/) In (1881) 6 Cal. 812, it is pointed out what the issiici, stioiiUl be, having regard to 
the law laid down in this case. 

(gi) In (1831) 7 Cal. 132, proof of actual user was held not necessary, notwithstanding 
illustration (5) to sec. 26 of the Limitation Act, 1877. (It may be noted, that 
the Limitation Act of 1908 has dropped this illustration, on account of the 
remarks m 7 Cal. 132.) 

CONTINUINO INJURY— * ' 

The Judgment of BUCKLKV J, in Earl of Hanvngton v. Dei by Cotporatum (1905) 1 Ch. 
is very instructive on the subject. 

(a) Continuance of damage consequent upon a single act .—Ch umbie v. Wallsend Local 
Board (1891) 1 Q.B. 603 (continuing subsidence from completed excavation); 
Pairbrother v. Bury Rural Sanitary Authority (1889) 87 (Eng.) W.R 544. 
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(6) Bepeated acts with recurring damage:— Wtlkes v. Hungerfbrd Mark$t Co. (1886) 
2 Bing. N.G. 281 (obstruotion to a road); (1892) 1 C.W.N. 9G; (1880) 6 Cal. 
89i ; 6 Bom. 20; (1904) 28 Mad. 72 (obstruction to water<course, etc.) Pollution 
of a river :— Harringtonv, Corporation of Derby (1905) 1 Oh. 205 ; violation of 
ferry:—(1891) 18 Gal. 662; trespass (1883) 6 Mad. 176; (1892) P.B. 8 
(harbouring a runaway wife). 

(e) See (1902) 26 Mad. 410 at 416 as to what the criterion is—a continuing right or a 
continuing wrong,'[ 


[8 Cal. 406] 

APPELLATE CIVIL. 

The 30th Augttst, 1880. 

Present: 

Mr, Justice Pontipex and Mr. Justice McDonell. 

Run Bahodoor Singh.Plaintififs 

versus 

Luoho Kooer.Defendant.*'' 


Res judicata—Want of Jurisdiction as ti* Valuation of Suit—Subseguent Suit between the 
same Parties — Interveftors—Competent Court—Rent Suits. 

A judgment of a Court not competent to try the case m which the judgment is 
pleaded as res judicata, must, nevertheless, be held to l)e the judgment of a Court of compe¬ 
tent jurisdiction within the rule as laid down m the maxim nemo debet bis vexart pro eadem 
causa, and s. 13 of Act X of 1877; more especially where the first suit is tried, decided, and 
affirmed on regular appeal by a Subordinate Judge, who would have been competent to 
decide the suit (had it been brought before him) in which the judgment was pleaded. 

The rule of res judicata ought to be held to apply to judgments in rent suits, at least 
until interventions in such suits are authoritatively prohibited. 

Costs not allowed where the plea of was not raised until niter all the evidence 

had been taken. > 

IlOTl In this case, the plaintiff stated that he and his brother Murlidhur 
were, prior and up to the date of the latter’s decease, members of a joint un¬ 
divided Mitakshara family ; and that he, on the death of his brother, became 
his heir. The defendant, who was the widow of Murlidhur, contended that, at 
the death of her husband, the brothers were separate, and therefore that she 
was entitled to succeed to her husband. The defendant had taken out a 
certificate under Act XXVII of 1860 to collect the debts of her husband, and 
had dispossessed the plaintiff from certain properties, and the plaintiff .therefore 
brought this suit for possession. The circumstances of the case were as 
follows;— 

In 1268, one Bishen Singh was the head of the family, his two sons being 
the plaintiffs and his younger brother Murlidhur. Bishen Singh was possessed 
of self-acquired property only, consisting of three milkiut mouzas and a mokurari 

* Appeal frpm Original Decree, No. 144 of 1878, against the decree of Baboo Matadin 
Boy Bab^oor, Subordinate Judge of Gya, dated ^ 21st January 1878. 
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held under the Tikari Baj of part of another mouza taken benami in the 
name^ of Mutra Bawut and Dukhoor Bawut. This mokurari tenure 
was sold and purchased by a representative of the Tikari Baj some time 
between 1268 (1861) and 1275 (1868) > a subsequent mokurari of the same 
land was regranted by the representative of the Tikari Baj in 1275 benami in 
the names of Banwari Bawut and Kewal Bawut, and from a recital in this 
mokurari it appeared, that the prior mokurari was sold, not for arrears of rent, 
but in execution of a decree in a suit against Bishen Singh. At some time 
between 1268 and 1270 (1863), Bishen Singh disappeared from his house, and 
it was set up for the first time in this suit, that the cause of his disappearance 
was, that he became a fakir; other totally different reasons had been put 
forward in prior proceedings during the life of Murlidhur. The plaintiff 
contended that these mokuraris were taken benami for Bishen Singh, whilst the 
defendant contended that the mokurari deeds were intended to be given, and 
were benami for the brothers separately. 

After all the evidence had been taken, the defendants set up for the first 
time the plea of resjitdicata, which, she stated, was made out under the following 
circumstances, viz .:—some time after Murlidhur’s death, viz., in July 1874, 
and contemporaneously with the defendant’s application for a certificate to 
[408] collect debts as heir of Murlidhur, she instituted a suit against one 
Goneshi Boy, a tenant, for the sum of Bs. 53-6-10, due as rent in respect of 
eight annas of his holding, on the allegation that the food and transactions of 
Murlidhur were separate. Into that suit Bun Bahadoor intervened by petition 
of objection dated the 13th of August 1874, asserting that Murlidhur was, till 
his death, joint with him, and asking to be made a defendant. Accordingly an 
order was passed that he should be made a defendant; and, on the 4th of 
September 1874, he filed his written statement as a defendant in the rent-suit. 

In that written statement he insisted that Murlidhur died in a state of 
commensality ; that the Mouza, of which the rent was claimed, and several 
other villages obtained by Bishen Singh, the father, were held in the fictitious 
names of their servants ; that no division and separation of family were ever 
made in any way; and that he, Bun Bahadoor, since Murlidhur’s death, had 
been in possession and occupation of the whole of the property left by Murli¬ 
dhur. On the other hand, the defendant, on the 14th September 1879, filed a 
petition in a certificate case, in which she alleged an absolute separation 
in 1270. 

The rent-suit was heard before a Munsif, who, in his judgment dated the 
6th of January 1875, after stating Bun Bahadoor’s allegation that he and 
Murlidhur were joint, and that Murlidhur died during the community of interest, 
raised the second issue as follows :— 

" Whether, before this, the plaintiff or her husband realized the rent of 
eight annas separately; or whether the plaintiff’s husband has been receiving 
the rent in his lifetime jointly with Bun Bahadoor, and since his death Bun 
Bahadoor alone received the rent of sixteen annas ? ” 

Upon that issue the Munsif proceeded to adjudicate on the title to the 
entire mokurari, under which was held the mouza, for the rent of which the 
euic was instituted; and his conclusion was, that the brothers were in 
possession separately, and that “ the two brothers were separate,” arriving at 
this conclusion on almost precisely the same documentary evidence as was filed 
in the present suit, and to a great extent on the oral [409j evidence of the same 
witnesses as were examined in the present suit. 
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On the 28th of August 1875, this judgment was affirmed on appeal by the-' 
Subordinate Judge, holding that Bishen Singh, the father, “ took the mokurari 
in the names of Banwari Bawut and Kewal Eawut in e^ual halvesa fact 
which the Subordinate Judge held sufficiently indicated ‘ that a moiety waa 
obtained for the benefit of his son Bun Bahadoor, and a moiety for that of 
his other son Murlidhur;” and that “ the evidence of Moharanee Inderjeet Koer, 
Moharajah Bamkishen Singh, and other witnesses examined, satisfactorily 
proved that Bim Bahadoor and Murlidhur were till (at) the death of the latter 
separate, each carrying on his affairs, and paying revenue of his share of the 
mouza apart from the other.’* 

The Subordinate Judge in the present suit found that a separation had 
been come to between the brothers prior to the death of Murlidhur, and that 
the defendant had continued in possession of the properties left by her husband ; 
he, therefore, overruling the plea of res pirlicafo, dismissed the plaintiff’s case 
with costs. 

The plaintiff appealed to the High Court, and tlie defendant put in a cross- 
appeal on the question of res judicata. 

The Advocate-General (Mr. Paul, with liini Mr. C. Gregory, Baboo Mohesh 
Chunder Chowdhry, Baboo Srt.sh Vhunder Choirdhry, and Baboo Ba.m Chundcr 
Mittra) for the appellant.—As to the question of res judicata, the respondent 
will, no doubt, rely on Krishna Behan Hoy v. Brojcsu'ari Choicdraiuic (L. B., 2 
I. A., 283 ; S. C., 1. L. B., 1 Cal., 144) , but 1 contend that case does not apply, 
as the property claimed in our case is not identical with tliat in the rent-suit. 
The rent-suit related only to one mouza hold under one of the mokuraris. In 
the rent-suit the present plaintiff cauio in ah an intervener, and that suit is not 
an estoppel to the present suit, see Chunder Coomar Mundul v. Nunnec 
Khanvm (11 B. L. B., 434, s.c , 19 W B, 322), which appio\es of the 
case of Aradhun Dey v Golam liossem (8 W. B., 487). The Munsif w^as 
competent to try the rent-case, as that was [410] only of the value of 
Bs. 1,000; hut he would not be comiietent to try the present suit for pos¬ 
session of the mouza in respect of which the rent liad been claimed, 
and therefore his judgment in the lenl-suit ought not to have the effect 
of res judicata in the present case, wdiich he is not competent to try— 
Mussamut Edun v. JKussamnt Bechun (8 W. R, 175 , s.c., 2 Ind, Jur., 
N,S., 265). [PONTIFEX, J.—Fhtteis v. All/rey (L. R.. 10 C P., 29) shows that 
a judgment of a Court not competent to tiy the case inwrhich the judgment is 
pleaded as res judicata, must, nevertheless, be held to be the judgment ot a 
Court of competent jurisdiction. On the question of an intervenor, in the case 
of CoUier v. Walters (L. R., 17 Eq., 252), the person who pleaded res judicata 
was not a necessary party to the suit, hut as he raised the question by putting 
in his answer, he was held to be bound j 

Baboo Mohesh Chundcr Chmodhry on the same side.—The suit is not 
res judiata, and even allowing that it is, can it be res judicata further than the 
rent-case was decided ? The subject-matter of the first suit was the rent of 
particular land, ^hUstthe subject-matter of the second suit is as to who 
is the proprietor of the properties in suit. There may be a right to recover rent 
wholly independent of proprietorship. [PoNTiFEX, J.—There is no such thing 
as an attornment by an occupancy-ryot in this country; the person who has 
the right to rent is the proprietor.] The receipt of rent would be immaterial 
if the Court was trying the right of the intervenor in a rent-suit— Choolie Ball 
V. Koktl Singh (19 W. B., 248). Gobind Chunder Koondoo v. Taruck Chunder 
Bose (I. L. B., 3 Gal., 145) is not so strongly against us; in order to affect us, 
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it must be shown that a distinct issue as to title was raised and decided. 
[PONTIPBX, J.— I am told by the Chief Justice that the case is not correctly 
stated; there were several other jotes besides the one set out.] As far 
as my argument is concerned, it is immaterial whether there were other 
jotes. I say a distinct issue to title must be raised; the case itself is dis¬ 
tinct from this, but might have been in our way if the Court had raised 
the issue and decided it. In the case of Tekait Doorga Persad Smgh v. 
[ill] Tekattm Doorga Konwart (L. E., 6 I. A., 149 ; s.c., 1. L. E., 4 Cal., 
190), the plaintiS raised an issue, and the Court held that the defendant was 
bound to disclose his whole defence. That case shows, that although an issue 
may be tried, and that issue may for certain purposes be conclusive, yet, for 
other purposes, the same issue may be raised m another suit. The case of 
Booa Bussoolee v. The Naivab Nazim of Bmgal (11 W. E., 382) shows, that 
although an issue may be raised for one purpose, it is not conclusive for all 
purposes. The Munsif was not competent to try the case, because the value of 
the property exceeded "the limits of the value of cases triable by him— Shaikh 
Muzhur All v. Mussamut Baxoo (8 W. E. 47). 

The Standing Counsel (Mr. J. D. Bell, with him Baboo Kalhj Mohun Doss 
and Moonshee Mahomed Yiisoof) for the respondent.—The issue in the rent-suit 
as regards separation was intended to be raised. [Pontipex, J.—Supposing 
the issue to have been raised and determined, was the Court comjietent to 
decide it ?] If T can satisfy the Court that all the property Avas held under 
one title, then the title of one and all the properties must stand or fall 
by the title of one of them. Then res judicata would apply. The mokurari 
pottas may be considered to be the title-deeds ot the properties of each 
of the parties. According to the case of Krishna Behan Boy v. Biojesv>ati 
Chowdranee (L. E., 2 I. A., 283; S.c., I. L. E., 1 Cal., 144) the present case 
is barred. [PONTIFEX, .1.—In a question of adoption, where theie is a 
decision as to separation, the issue must apply to the whole of the land , but 
in a question of partition it need not.] The case of Llohind Chundrr Koondoa 
V. Taruck Chunder Bose (I. L. E., 3 Cal., 145) decides that a suit which 
reopens an issue decided on the intervention of a third party in a former suit, 
is barred ; and the case of Bemola Soondury Choiudrnin v. Punchanun Chowdhry 
(I.L.E., 3 Cal. 705) followed that decision. The case of Pran Nath Sandyal v. 
Ram Coomar Sandyal (2. C.L.E., 33) decides, that an intervener is bound whore 
the plea of res judicata had been waived in the Court below . [412] and it 
further decides that tho Munsif’s decision was conclusive, although outside his 
pecuniary jurisdiction. 

The Advocate-General in reply. 

Tlie Judgment of the Court (Pontifex and McDonell, JJ.) was 
delivered by 

Pontifex, J. (A\'ho, after going into the merits of the case at some longtJi, 
and stating the facts material to the question of res /udicata, continued) .— 

The question we have now to determine is, whether the prioi’ decisions 
affect the present suit and the title set up by the plaintiff as res judicata. It is 
to be observed that only a special appeal could be preferred ito the High Court 
against the judgment of the Subordinate Judge (though, as a matter of fact, no 
special appeal lyas preferred), and that this rent-suit related to only one mouza, 
or part of a mouza, held under one only of the mokuraris. 

But, on the other hand, the two mokuraris, though separate, were exactly 
similar titles ; and it has never been part of the plaintiff’s case, that different 
parts of Bishen Singh’s property are governed by different circumstances. 
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Indeed the evidence in the ient>suit applies generally to the oommensality 
separation of the plaintiff and Murlidhur; and that was the issue which the 
plaintiff Eun Bahadoor raised by his written statement in the rent*8ait. 

With respect to this, the judgment of Lord Ellenborough in Outram v. 
Morewood (3 East, 346), seems significant. Recovery in any one ’* suit upon 
issue joined on matter of title is conclusive on the subject of such title; and 
a finding upon title in trespass not only operates as a bar to the future recovery 
of damages for a trespass founded on the same injury, but also operates by way 
of estoppel to any action for an injury to the same supposed right of possession.” 

It is necessary, however, for us to examine a few of the Indian authon* 
ties upon this subject. 

In a case referred to Sir Barnes Peacock, in consequence of a division of 
opinion in a Bench of this Court, and reported at £413] p. 175 of the Civil Rulings 
of the eighth volume of the Weekly Importer (unreported elsewhere) * it was 
held, that the Collector’s Court, in a case under the Rent Law of 1859, and the 
Civil Court were not concurrent Courts; and therefore that a decision by the 
Collector was clearly not res judicata to effect the Civil Court. But while 
establishing this plain proposition. Sir Baknes PEACOCK, in his judgment, entered 
into certain ingenious, hut extra-judicial, observations with respect to the 
'doctrine ol res judicata as applicable or not to Indian Courts. At page 
178 he says ;—“It is very important also to see what would be the result if the 
question of concurrency of jurisdiction were put out of question. It appears 
to me to be of much more importance in this country than it would be in England, 
that, in order to render a judgment between the same parties upon the same 
point in one Court conclusive in another Court, the two Courts must be Courts 
of concurrent jurisdiction. If it were not so, the whole procedure as regards 
appeals might be entirely changed, meaning, I pmsume, that different procedure 
as to appeals might apply to the two cases.” 

And again (p. 179) he says : “ A bond of a very large amount might be set 
up as an answer in a suit in the Munsif’s Court or in a Court of Small Causes 
for a very small amount; but it never could be held that a decision in thoM 
Courts as to the validity or invalidity of the bond as a defence to the suit would 
be conclusive upon the (District) Judge in a suit brought upon the bond, and 
upon tlie High Court in a regular appeal from a decree in that suit.” And 
again : ” It is quite clear that, in order to make the decision of one Court final 
And conclusive in another Court, it must be a decision of a Court which would 
have had jurisdiction over the matter in the subsequent suit in which the first 
•decision is given in evidence as conclusive.” And again (p. 180): “ I should 

be disposed to say that the English rule of estoppel ought not to be introduced 
into the Courts of this country, if the question should ever arise before me. 
X am at present disposed to think that such a judgment is only prtma facie 
«vid6nce, and not conclusive.” 

[414] The last opinion quoted has been expressly overruled by the Privy 
Council. The other observations, however, raised a serious question ; they 
have not been expressly, but it seems to us they have been impliedly, overruled 
by the Privy Couilcil; and they also seem opposed to other decisions. 

Now a suit in the Munsif’s Court must be under Rs. 1,000 in value; from 
his decision there is a regular appeal on fact and law to the District Judge or 
Subordinate Judge, from whom there is only a special appeal on points of law 
to the High Court; and no appeal at all, except under very special 

^ The case Mmsamat Edun v. Muasamat Bechan is also rejported in 2 
Ind. Jur. N. S., 265. '< 
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oi^mstances, to the Privy C3ounoil. If, then, the advantages or disadvantages 
with Tespeot to appeal are to govern the question, whether a judgment can be 
relied on as res/Mdicato, it would seem to follow that judgments in oases under 
Bs. 10,000 and, indeed (see s. 596 of the present Procedure Code), in cases 
over Bs. 10,000, where concurrent judgments have been given by the original 
Court and first Court of appeal, and no substantial question of law arises, would, 
in all oases of Bs. 10,000 and upwards, be incapable of being pleaded as res 
judicata, because in such last<mentioned oases it would be impossible to predic¬ 
ate that there might not be an appeal to the Privy Council. This, to say the 
least, would be an extremely shifty and inconvenient principle to act upon; and, 
as I shall presently show, has been disregarded by the Privy Council. 

But the Advocate-General has argued, and argued with great foi'ce, that the 
judgment of a Court ought not to have the effect of res judicata in a case which 
that Court was not itself competent to try; being in fact the proposition contain¬ 
ed in the third of the abqye extracts from Sir Barnes Peacock’s judgment, which 
seems to require identity, rather than concurrency, of jurisdiction. As for 
example, in the present case, the Munsif having a jurisdiction to try cases only 
up to the value of Bs. 1,000, was competent to try the rent-suit against Guneshi 
Boy, but was not competent to try the present suit; nay, would not have 
been competent to try a suit for possession of the mouza in respect of which 
rent was claimed. But tliis contention would in effect make the doctrine of 
res judicata inapplicable to suits tried by Munsifs except in Munsifs’ Court—a 
result which might possibly be advantageous, but for which we find no 

authority. The 2nd section of Act VIII of 1859 speaks of a Court of “ competent 
jurisdiction.” Did it mean competent to try the question of title, or competent 
to try the second suit ? The words are “ competent to try the cause of 
action.” 

The judgment of the Privy Council— Khugowkc Sing v. Hossetn Bux Khan 
(7 B L. B., 673)—refused to consider a Collector’s decision res judicata, because 
it was not that of a " Court competent to adjudicate on a question of title.” 

It would seem to be refining too much to confine the doctrine of res 
judicaia in India to exactly parallel Courts, to hold that a Munsif’s judgment 
on a question of title should only be res judicata in a Munsif’s Court. One 
result would be, that there would constantly be a preliminary wrangle as to 
the valuation of the suit. And it does not seem a satisfactory principle that a 
Munsif’s judgment should be res judicata, and an authoritative decision on title 
in a suit valued at Bs. 999, and not so in a suit on the same title valued at 
Bs. 1,001. 

More especially would it be a hardship in a case like the present (which is 
only an example of the general practice in India), where the plaintiff obtruded 
himself into the rent-suit, raised the very question he raises in this Court, and 
put the defendant, who was plaintiff in that suit, to the same expence and 
trouble as if the title to the entire property depended on the result. 

In the case of Soorjomonee Dabee v. Sudddnund Mahapatur (12 B. L. B. 304), 
the Judicial Committee expressed their opinion that the 2nd section of Act 
VIII of 1859 “would by no means prevent the operation of the general law 
relating to res judicatd founded on the principle, Tieufo debet bis vexari pro 
eadem causa." 

This maxim was the foundation of the decision in Collier v. Walters 
(L. B. 17 Eq., 252), and the case of Flitters v. Allfrey (L. B., 10 C. P., 29) 
seems to show that the judgment of a Court not competent to try the case in 
which the judgment is pleaded ae res judicata must, nevertheless; be held to ^ 
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the judgment of a Court of competent [* 18 ] jurisdiction within the rule. 
For in that case the defendant having complied with the provisions of 8. 39 of 
19 and 20 Viet., c. 108, the County Court thereupon became incompetent to 
try the case, though otherwise it might, in the absence of the defendant’s dissent, 
have tried it; and the present case especially falls within the wholesome principle 
expressed in the judgment of that case (p, 42): “ It would in our judgment 
be against principle and authority, if a party, having tried an experiment in a 
County Court, could, when judgment was against him, proceed again in anothw 
Court, not by way of appeal, but by merely varying the form of procedure, or 
forcing the opposite party to proceed for redress in respect of the same question 
as had been previously litigated, again harass his antagonists for the same 
cause, and take his chance of success in another Court, when he has previously 
failed in a Court of competent jurisdiction.” 

Tlie 13th section of Act X of 1877 seems to support this view; for it 
enacts, that no Court shall try any “ issue, &c.” {reads s. 13). And this section 
being in a Procedure Act, must, we think, be taken to bo declaratory of the 
existing law. We think it clear that the issue of separation was “ directly 
and substantially” in issue in the rent-suit, and though the Munsif was not 
competent to try the present suit, we think he was competent to try, and at the 
instance of the present plaintiff did try, in the rent-suit, the issue on which the 
present suit depends. 

Moreover, if the question of advantage or disadvantage in respect to 
ultimate appeals is to be disregarded, as we think the Privy Council case here¬ 
after referied to shows, then it is important to remember that the rent-suit 
was also tried and decided on regular appeal, both as to law and fact, by the 
Subordinate Judge, wdiose Court was a Court competent to try the present suit. 

We do not refer to the Full Bench decision in the case of Gobind Chunder 
Koondoo V. Tarnck Chunder Bose (T. L. R., 3 Cal., 145), because there, as we 
have been informed, both decisions were in the Munsif’s Court, otherwise that 
case would be conclusive on the question. 

[417] There are, however, two decisions of this Court in which, being cases 
instituted in the Court of the Subordinate Judge, judgments of the Munsif’s 
Court weie regarded as having the effect of res judicata. These cases are: 
Beimla Soondury Chowdram v. Punckannn Clwtcdhry (I. L. E., 3 Cal., 
705) and Nand Kishore Singh v. Iluree Pershad Mundul (13 W. R., 64). It 
is true, as pointed out by Mr. Justice WHITE in the case of Topomdhed Dhirj 
Gii Gosiun V. Sreeputty Sahance (I. L. R., 5 Cal., 832) that in both these 
cases the Judges were prepared to arrive at the same conclusion on other 
grounds. Piut in effect the question seems to have been substantially settled 
by the Judicial Committee in the case of Kiishna Behan Boy v. Brojeswori 
Choiodranee (L. R., 2 I. A., 283; S.C., I. L. R.| 1 Cal., 144). 

In one sense, no doubt, the two Goiuts in that case had identical jurisdic¬ 
tion, for any suit which the District Judge was competent to try, the Principal 
Suddor Ameon (now ^called the Subordinate Judge) was also competent to try, 
if tlie District Judge appropriated the case to bis Court for hearing. But 
practically (and >;his in effect meets the abjections of Sir Barnes PEACOCK 
as to the advantages or disadvantages with respect to appeals) and as the 
matter actually stood, the jurisdictions were not identical; for when a 
Principal Sadder Ameen tried cases valued at over Es. 6,000, the appeal lay 
direct to the High Court both on fact and law; but when he tri^ cases 
under Rs. 5,000, the appeal lay on law and fact to the District Judge, from 
whom only a specif appeal on point of law lay to the High Court. The fact 
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that the District Judge might have tried the case as an original case, does not 
prevent the Court of the Principal Sudder Ameen being a subordinate Court to 
that of the District Judge in cases under Es. 6,000, heard by the Principal 
Sudder Ameen. 

In the case before the Privy Council, the judgment of the Principal Sudder 
Ameen in the first suit, as the suit was valued under Es. 5,000, went on regular 
appeal to the District Judge, and from him, only on special appeal, to the High 
Court. The judgment of the Principal Sudder Ameen having been affirmed 
[*18] by both Courts, was held to have the effect of res jiidicatn upon the 
second suit heard primarily by the District Judge, which went up to the High 
Court on regular appeal, and thence to the Privy Council. 

We think that the rule of res judteata ought to be held to apply to judg¬ 
ments in rent-suits, at least until interventions in such suits are authoritatively 
prohibited; otherwise all the inconvenience and hardships which the rule is 
intended to obviate mcrst continue to exist. 

Upon the whole, therefore, though with regret, w^e feel we are bound to 
hold that the judgment in the rent-suit on the substantial issue of separation 
must be regarded ixnres judicata governing the present suit, and we must, there¬ 
fore, affirm the decision of the Court below , though we differ from its judgment 
both on the merits and on the question of estoppel, but as the plea of res 
judicata was not raised until after all the evidence had been taken and great 
expepse incurred, we think each party should hear his and her own costs both 
in this Court and in the Court below, and we direct accordingly. We dismiss 
the appeal of the plaintiff, and allow the cross-appeal of the defendant. 

Ajypcal dismissed and cross-appeal allowed. 

NOTES. 

[Reversed m appeal by Privy Council in Ran Ilaliadoor SinRh v Lucho Kocr (1884) 11 Cal. 
801. Referred to in Bhua Bai v. Adasing (1884) 9 Bora. 75 for the position that section 13 
C P. 0. (1882) should bo construed reasoitably } 
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SMALL CAUSE COURT REFERENCE. 

The 1st September, 1880. 

Present: 

Sir Richard Garth, Kt., Chief Justice, and Mb. Justice 

PONTIFEX. 

Freck 

versus 

Harley. 

* 0 

Costs—Abatement or dismissal of smt for want of Jurisdiction—Presidency 
Small Cause Courts Act {IX of 1S50), ss, 42, 52. 

Where a plan to the jurisdiction of the Small Cause Courts established under Act IX of 
1850 is successful, the judgment ought to be one dismissing the suit. But whatever the 

* Case stated for the opinion of the High Court under the provisions of Act IX of 1860, 
by H. Millott, Esq., and K. L. Banorjoo, Esq., Judges of the Calcutta Court of SmaU 
Causes. 
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II should be stated that the suit abates or is dismissed “ for want of jurisdiction.” 
In snoh a case the Court has power to award costs to the defendant. 

This was a ease referred from the Calcutta Court of Small Causes, The 
reference stated as follows:— 

“This suit was instituted on the 2nd April 1880, and heard by 
[ii9] the First Judge in the first instance on the 24th May. The first Judge 
was then of opinion, that the suit ought to be dismissed on a point of law and 
also on a question of jurisdiction , and he accordingly dismissed the suit, and 
certified it as a fit case for counsel and attorney, awarding to counsel two gold 
mohurs and to attorney one gold mohur. 

“ Against this decision an application for a new trial was made on the 
following grounds:—(i) that the Court, having no jurisdiction in the case, was 
wrong in making an order for costs; (ii) that the Court should have merely noted 
the abatement of the suit on the record, and had no jurisdiction to dismiss the 
suit. 

“ This application was allowed on the 26th June 1880. The only question 
now raised before us is, whether the original order as to costs was good or not, 
plaintiff’s pleader admitting that the Court has no jurisdiction. 

“It is necessary to state that, up to the present time, in questions connected 
with jurisdiction, this Court has always followed the decision in Lawford v. 
Partridge (l H. & N., 621). The Court of Exchequer in that case laid down 
the rule, that where a County Court has no jurisdiction to hear a case, it has 
no power to award costs ; and that the proper order should be that the suit 
should abate. It based its decision on ss. 79 and 88 of 9 and 10 Viet., 
c. 95 (the County Courts’ Act), which are identical with ss. 42* and 62 t of Act 
IX of 1850, the Act which governs this Court. The former of these sections 
gives power to the Court to award costs to the defendant when he shall not 
admit the demand ; and the latter gives the Court power to apportion the 
costs of any action or proceeding before it, not therein otherwise provided 
for, in such manner as it shall think fit. The same conclusion as in Lawford 
V. Partridge (1 H.& N., 621) was arrived at in Peacock v. The (^een 
(4. C.B., N.8., 264, at p. 268). The question again occurring in Dies Urban 
Sanitary Authority v. Aldrich (L. B., 2 Q. B. D., 285, note), the contrary 
opinion was arrived at, although Peacock v. The Queen (4 C. B., N. S., 264 at 
p. 268) was cited as an authority. The Court in the last instance seems to 
have followed McIntosh v. The Lord Advocate (L.E., 2 App. Cas., 41, at p. 78). 

• [Bee. 42:—^If, upon the day of the return of any summons, or at any continuation or 
adjournment of the said Court, or of the cause for which the said summons shall have been 
issued, the plaintiff shall not appear, the cause shall be struck out, and if he shall appear, 
out shall not make proof of his demand to the satisfaction of the Court, the Judges may non¬ 
suit the plamtifE or give judgment for the defendant; and in either case, where the defen¬ 
dant shall appear and shall not admit the demand, may award to the defendant, by way of 
costs and satisfaction for his trouble and attendance, such sum as they, in their discretion, 
shall think fit and such sum shall be recoverable from the plaintiff by such ways and means 
as any debt or damage ordered to be paid by the same Court can be recovered; provided 
always that if the plaintiff shall not appear when called upon and the defendant or some one 
duly authorized on his behalf, shall appear, and admit the cause of action to the full amount 
claimed, and pay the fees payable in the first mstanoe by the plaintiff, the Court if it shall 
think fit, may proced to give judgment, as if the plaintiff had appeared,] 

t[Sec. 52;—All the costs of any action or proceeding in the Court not herein or otherwise 
provided for, shall be paid by or apportioned between the parties, in such manner as the 
Judges shall think fit; and» in default of any special direction, shall abide the event of the 
action, and execution may issue for the recovery of any such costs, in like manner as for any 
debt adjudged in the qttid Court.] 
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CMO] “It was again raised in The Great Northern Comniitee v. Inett 
(L. E., 2, Q. B. D., 284) in which previous oases, except Lawford v. Partridge 
(1 H. & N., 261) were referred to; and Cockbubn, C. J., gives his opinion thus : 
The respondent is entitled to avail himself of the objection, and he is obliged 
to come here and inform us of the absence of jurisdiction, for if he did not, the 
objection would not appear and judgment would be given against him. As he is 
obliged to come here by the act of the appellant, he is entitled to his costs. It 
is clear that, to some extent, there is jurisdiction over the subject, for the Court 
has jurisdiction to hear and determine whether the appeal lie or not. I am of 
opinion that, under these circumstances, there is jurisdiction to give costs.’ 
Such reasoning as has been very ably put by Mr. Allen, the defendant’s counsel, 
commends itself to the intelligence.” 

The following decisions, under the general power to award costs given by 
s. 187* of Act VIII of 1859, were also referred to as bearing on the question:— 
Qopal Chunder Bose'r.' Dhurun Dhur JSoy (Marsh. Eep., Bll), Maharajah 
Jugesshur Bunwaree Gohind v. Soet Chunder Strcar (Marsh. Eep., 375), 
Punchamm Ohose v. Brojcndro Naratn Deb [1 Ind. Jur. (N. S.), 38.], in all of 
which it was held that, where a suit or an appeal is dismissed for want of 
jurisdiction, the Court has power to award costs to the successful party. 

The learned Judges were of opinion that the weight of the authorities 
was in favour of the Court having power to award costs, whether it has juris- 
dictioB. to hear the matter or not, and therefore gave judgment that the 
suit should abate, and that the plaintiff should pay costs to the defendant, 
contingent on the opinion of the High Court on the following questions :— 

(i) Whether the judgment, where the Court has no jurisdiction, should 
be, that the suit abates or that it be dismissed ? 

(ii) Whether, where the Court has no jurisdiction, it has power to award 
costs to the defendants ? 

The Opinion of the High Court was as follows:— 

Garth, C. J.— It appears to us that the real answ'er to this suit was 
rather a matter of law than of jurisdiction, but we [421] think that the ques¬ 
tions referred to should be answered as follows:— 

(i) A plea to the jurisdiction is a plea in bar , and, therefore, the proper 
judgment would bo, that the suit be dismissed , but whatever may be the form 
used, it should be stated that the suit abates or is dismissed “ for want of 
jurisdiction,” otherwise the plaintiff might be prejudiced when he brings his 
suit in another Court. 

(ii) We think that the Court has power in such a case to award costs to 
the defendant. The question of jurisdiction is one which the Court is bound to 
try, and as the plaintiff invites the trial by bringing his suit, it is only right 
that he should pay costs if he turns out to be, wrong. It appears lo us that the 
cases of Lawford v. Partridge (1 H. & N., 621) and Peacock v. The Queen (4 C. 
B., N. 8., 264, at p. 278) have been virtually overruled by tne case of McIntosh 
V. The Lord Advocate (L. E., 2 App. Gas., 41, at p. 78).- 

^CBoo. 187 :—The judgment shall m all cases direct by whom the costs of each party are to 

be paid, whether by himself or by another party, and whether 
Judgment to direct by in whole or in what part or proportion, . and the court shall 
whom costs are to be paid, have full power to award and apportion costs in any manner it 

may deem proper.] 
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[6 CAi. 431] 

APPE^LLATE CIVIL. 

The 9th September, 1880. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 
Shoshi Sliikhuressur Roy, a Ward 
of Court, by his Mother.Defendant 


versus 


Tarokessur Roy.Plaintiff.* 

Hindu Laiv—Will—Cmisti vction of Will—Ueshictum of Gift to Male 
Descendants void—How such a Gift should be construed. 

A gift by will upou condition that the ssubject-iiiatter should descend to heirs male only, 
IS void by Hindu law. 

By his Will a Hindu testator made a gift of certain iminoveablo property to his nephews 
and their descendants in the male hno with a condition that, “ if any of them die childless, 
then his share shall devolve on the survivors of my nephews and their male descendants, and 
not on their other heirs. ’ 


Held, that the gift was bad in so far as it restricted the subject-matter of the gift to 
male descoiidants, but that the language u.sod relating to the gift over to the testator’s 
surviving nephew or nephews, was not mcousisteiit with the iiitcntioii of the testator that 
the whole augmented share should pass to the pl.iintifT, the sole surviving nephew ; but that, 
having regard to the doctrine frequently ac ted upon bv the Courts of India, he was only 
entitled to a kfe-estatc therein. 


[422] This was a suit brought to recover possession of an eight anna share 
in two mouzas, together with mesne profits since the period of dispossession. 

The plaintid stated that Raja Chunder Shikhuressur Roy, his uncle, by a 
will dated 2nd Srabun 1272 (16th May 1865), bequeathed under the 8th clause, 
an oight-anna share in three estates, to Kumar Tarokessur Roy (the plaintiff), 
Kumar Jugodissur Roy, and Kumar Sibossur Roy, his brothers, providing ** that 
they should possess the same in equal shares, having no right to alienate the 
same by gift or sale, but that they, their sons, grandsons, and their descendants, 
in the male line should enjoy the same if any of them die childless, which 
God forbid, then his share shall devolve on the survivors of my nephews and 
tlieir male descendants, and not on their other heirs,” that, on the death of the 
testator in 1273 (1866), his widow made over possession of tlie said properties 
to the father of the plaintiff, as guardian of the plaintiff and his two brothers, 
but subsequently again took possession of the properties and made them over 
to the Court of Wards on behalf of her minor son (the defendant); and that 
both the plaintiff'’s brothers died unmarried. 


The widow of the testator, as representative of her minor son, contended, 
that the wiU had been tampered with; that the alleged gilt to the nephews of 
the testator was contrary to Hindu law ; and that, according to the will, the 
plaintiff and his brothers took only a life-interest in the properties, the gift 
beyond the life-in^terest being void; and that the two brothers of the plaintiff 
having died, their shares reverted to the testator’s lawful heirs. 


The Subordinate Judge held, that the will had not been tampered with, 
but that the testator had intended to tie up his estates in the direct male line' 

Lur^iei’, added, that as the plaintiff survived 

* Apjioal from Original Decree, No. 206 of 1878, agamat the decroo of Baboo :^th 

MuUick, l^brst Subordinate Judge of Raj.shahye, dated the 2nd May 1878. 
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his other brothers, that pact pf the will which provided that, in the event of 
any one of, the nephews dying without issue, his share was to go over to the 
suryifVing nephew, was capable of taking effect and therefore the plaintiff was 
entitled to a decree for possession of the eight-anna share of the estates with 
wasilat. 

The defendant appealed to the High Court. 

[423] The Advocate-General (Mr. O. G. Paul, with him Baboo Antioda 
Pershad Bannerjce) for the appellant.—I contend that the will is a forgery, the 
original will having been altered by interpolating leaves , the will which the 
testator made had his seal at the top and end of each page. Clause 8 is entirely 
inconsistent with the schedule, and this discrepancy has not been mentioned 
by the Judge. The testator has, by the words of the will, attempted to make a 
species of estate-tail, which he cannot do. see The Taaore case (9 B. L. E., 377, 
at p. 406). Can the donee, therefore, have more than an estate for life ? If the 
estate which the testator intended to give was one which the law prohibits, 
effect cannot bo given to his intention ; and here it is clear, he endeavoured to 
give more than a life-estate : see Bhoohun Mohmi Dcbia v. Uurnsh ChundeT 
Chowdhry (I. L. E., 4 Cal., 23, at p, 27 , S. C., L. E., 5 1. A., 138). The gift is 
further one to a class, some persons of which were not in existence at the time of 
the death of the testator, and consequently the whole bequest is void— Srimati 
Bramatnayi Dasi v. Jages Chandra Dutt (8 B. L. R., 400), see also the case of 
Soiidaminey Dosse v. Jogesh Chunder Dutt (I. L. E., 2 Cal., 262). 

The Standing Counsel (Mr. J. D. Bell, with him Baboo Srinath Doss) for 
the respondent.—The Courts are always inclined to assist a will as much as 
possible, whore it is plain that the testator desired to make an absolute gift, and 
I contend that an absolute gift was given— Mussamut Kollany Koer v. Luchmee 
Pershad (24 W. E., 395). The present case seems very much on a footing with 
Srecmutty Soorjecmoney Dossee v. Denobundoo Muilick (9 Moore’s I. A., 123). 
[Garth, 0. J.—I do not think that case applies, as, if wo gave you an absolute 
estate, w'e should be doing that which the testator directly declared should not 
bo done; but in Soorjecmoney’s case (9 Moore’s I. A., 123), the Court were 
enabled to give her an estate-in-fee consistently with the terms of the will.] 
The other side have rehed on the case of Bhooobun Mohmi Debiay. Ilmrish 
Chunder Choivdry (I. L. E., 4 Cal., 23. at p. 27 , S. c., L. E., 5 1. A., 138), but 
there the gift was intended to convey [424] more than a life-estate, intending 
to convey what the law prohibits , and their Lordships of the Privy Council 
put a fair construction on the will, and gave an absolute estate to Kassissari. 

The Judgment of the Court (Garth, C. J. and Mitter, J.) was delivered 
by 

Garth, C. J. —The plaintiff brought his suit to recover possession of an 
eight-anna share of taluks numberd 278 and 456, under the following circum¬ 
stances :— 

These two taluks and another numbered 96. together with severalother estates, 
etc., constituted the joint property of two brothers, Eaja Chunder Shikhuressur 
Eoy and Eaja Mohessur Eoy, each entitled to a moiety. The plaintiff is one 
of the sons of the latter, and the minor defendant is the sole iturviving son of 
the former. When Eaja Chunder Shikhuressur died, Eaja Mohessur had five 
sons living, viz'., the plaintiff, Kumar Jugodissur and Kumar Sibessur, being 
three uterine brothers by a deceased wife, and Bissessur and Kopessur by 
his then living wife. Chunder Shikhuressur died on the 29th Srabun 
1272 (August 1865), leaving him surviving a widow. Ranee Soudamini, and 
only son, the minor defendant, by the aforesaid Eanee, and two daughters, 
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whether by the aforesaid Banee or not is not clear upon the evidence. He died 
at Bampore Bolia, che head-guarters of the district of Bajshahye, having come 
thither about ten or twelve days before his death, accompanied by only a few 
servants ; not a single member of his family was about him at the time of his 
death. It is not disputed that 27 days before his death,— i. e., on the 2nd 
Srabun 1272,—he executed a will at his family residence at Taherpur, distant 
about eight or ten hours’ journey from the headquarters. 

It is alleged that, by the 8th clause of this will, Baja Ohunder Shik- 
huressur b^ueathed his eight annas share of the taluks in claim, as well as of 
the taluk No. 96, to the plaintiff and his two uterine brothers. The clause in 
question is to the following effect:— 

“ My brother’s sons, Kumar Jugodissur Boy, Kumar Tarokessur Boy, and 
Kumar Sibessur Boy, shall receive, for defrayment of the expenses of their 
pious acts, the following out of the [426] properties left by me,to wit: my one- 
half share in Fargannna Chungoo, recorded as No. 278 in the Collectorate of 
Zilla Bajshahye in Dihi Dolil, and others appertaining to Tuppa Byas, and 
recorded as No. 466 ; and in Mouza Dihi Govindpur in Pargana Sautool, 
recorded as No. 96 in the touji or rent-roll of the Collectorate of Zilla Dinage- 
pore. The said three nephews shall hold possession of the above in equal 
shares, and shall pay the Government revenue of the same into the Collectorate. 
They shall have no right to alienate the same by gift or sale, but they, their 
sons, grandsons, and other descendants in the male line shall enjoy the same, 
and shall perform acts of piety as they respectively shall think fit for the 
spiritual welfare of our ancestors. If any of them die without leaving a male 
child (which God forbid), then his share shall devolve on the surviving nephews 
and their male descendants, and not on their other heirs.” 

The plaintiff further alleged that, after the death of his uncle his father 
was allowed to take possession of the eight annas share of all these three taluks 
as guardian of his three sons. But from the month of Bysack 1273 B. S., 
Banee Soudamini, on behalf of her minor son, the defendant in this case dispos¬ 
sessed him from the aforesaid eight annas share of the two taluks claimed in 
this suit; that, subsequently, when the whole estate of the minor defendant 
was taken charge of by the Court of Wards, the disputed share of the two 
taluks also came into their possession. 

The plaintiff’s elder brother, Kumar Jugodissur Boy, and his younger 
brother, Sibessur Boy, having both died on the 24th Maugh 1279 B. S. 
(February 1873) and the 6th Kartick 1276 (October 1869) respectively, without 
leaving any male issue, the plaintiff claims the whole eight annas share under 
the terms of the will. The taluk No. 96 is not included in this suit, because 
it is alleged that, out of the share bequeathed by the will, he is in possession 
of four annas, the other four annas being in possession of the Court of Wards, 
not on behalf of the minor defendant, but on behalf of the widow of his elder 
brother Kumar Jugodissur Boy. 

According to the provisions of the Act relating to the Court [426j of 
Wards, the suit was brought against the minor defendant represented by the 
manager appointJId by the Court of Wards.* viz., Horo Gobind Bose. But the 
Court of Wards, by an order dated the 28th May 1877, authorized Banee 
Soudamini, the mother of the minor defendant, to appear as his guardian, instead 
of the aforesaid manager, and thenceforward the suit was defended by the 
Banee on behalf of her minor son. 

Her defence was that the 8th clause and several other clauses of the will, 
upon which the plaintiff relies, are not genuine, but were substituted by some 


302 



TAROKESSUR ROY [1880] 


I. L. K. 8 OAl. 427 


of the amlahs of the deceased Baja shortly before his death in the plaee of 
certain other olanses of the original genuine will. It was further stat^ in the 
defence that, supposing the clause in question is genuine, the bequest is in 
many respects invalid, and that, at any rate, the plaintiff is not entitled to 
more than a life-interest in a one-third share of the eight annas which the 
clause in question purports to bequeath. 

The lower Court, overruling the defence, decreed the plaintiff’s suit. On 
appeal, all the points raised in the defence have been raised before us, and with 
reference to them two questions call for decision: First, whether the 8th clause 
of the will produced in this case, as that of the Baja Chunder Shikhuressur, is 
genuine or not ? and secondly, if it is genuine, upon a correct construction of it, 
what are the rights of the contending parties under it in respect of the eight 
annas share of the two taluks which form the subject-matter of this suit ? 

(After considering the evidence, the learned Chief Justice continued.) 

On the whole, upon a careful consideration of the evidence we think that 
the conclusion of the lower Court upon the question of the genuineness of the 
will filed in this case is correct. 

The next question is, what are the rights of the contending parties under 
the 8th clause with reference to the taluks in suit. The gift in the first place 
is to the three brothers, including the plaintiff, and to their succeeding genera¬ 
tion m-the male line. There is this further condition that, should any of the 
brothers die without leaving a male child, then his share shall devolve on his 
surviving brother or brothers and their male descendants. 

[427] We are of opinion that the condition imposed upon the gift, that its 
subject-matter should devolve on male descendants only, is invalid. In Jotendro 
Mchun Tagore v. Ganendro Mohun Tagore (9 B. L. B., 377, at pp. 394, 395 and 
396) the Judicial Committee observe ;—“ It follows directly from this, that a 
private individual, who attempts by gifts or will to make property inheritable 
otherwise than the law directs, is assuming to legislate; and that the gift 
must fail, and the inheritance take place as the law directs.” Further on they 
say :—“ If, on the other hand, the gifts were to a man and his heirs to be 
selected from a line other than that specified by law, expressly excluding the 
legal course of inheritance, as for instance, if an estate were granted to a man 
and his eldest nephew, and the eldest nephew of such eldest nephew, and so 
forth for ever, to take as his heirs, to the exclusion of all other heirs, and 
without any of the persons so taking having the power to dispose of the estate 
during his lifetime, here, inasmuch as an inheritance so described is not legal, 
such a gift cannot take effect, except in favour of such persons as could take under 
a gift to the extent to which the gift is consistent with the law. The first taker 
would in this case take for his lifetime, because the giver had at least that* 
intention. He could not take more, because the language is inconsistent with 
his having any different inheritance from that which the gift attempts to confer, 
and that estate of inheritance which it confers is void.” 

Applying the principle enunciated in these observations to the terms of 
the will in this c£|(se, it is clear that,' under the bequest, the three brothers, 
including the plaintiff, received the taluks in equal shares for their respective 
lives, and that the course of succession which was subsequently indicated by 
the testator being contrary to Hindu law, the particular estate of inheritance 
which he attempted to create was void. 

Therefore, on the testator’s death, a one-third share of the eight annas of the 
taluks in suit devolved upon the plaintiff, enjoyable by him for his life, and 


303 « 



I. L. 8 G*l. 138 SHOSHI SHIKHTTBSSSSUB BOY v. TABOKESSUB BOY [1880] 


the remaining two-thirds in equal shares devolved upon his two brothers, 
enjoyable by them in equal shares for their respective lives. 

[tas] But then these brothers died, one after the other, without leaving 
any male issue. Kumar Sibessur died first on the 5th Kartick 1276 (October 
1869), leaving him surviving the plaintiff and his elder brother Kumar Jugo- 
dissur. On the happening of such a contingency as this, the will provides that 
the share bequeathed to the deceased was to devolve upon the surviving brothers 
and their male descendants. This latter limitation being contrary to Hindu 
law, is void. But the gift over to the surviving brothers is not invalid accord¬ 
ing to Hindu Law: see S. M. Soorjeemoney Dosse v. Denobundoo Mulhck 
(9 Moore’s I. A., 123, at p. 134) and the observations of fhe Judicial Committee 
upon that case in Tagore v. Tagore (9 B. L. E., 377, see pp. 399, 400). 

For similar reasons, upon the death of Kumar Jugodissur without leaving 
any male issue, his original share {mz. i|) devolved upon the plaintiff. It is 
somewhat doubtful whether, along with Jugodissur’s original share {viz. ^), the 
share received by him on the death of Sibessur also did not pass to the plaintiff. 
But having regaid to the provisions relating to the legacy as a whole, we 
think that it was the intention of the testator that the whole augmented share 
should pass to the plaintiff, who was the sole surviving brother. The language 
used relating to this gift over to the surviving brother or brothers is not incon¬ 
sistent with this intention. 

We, therefore, come to the conclusion that the whole eight annas share of the 
two taluks, the subject-matter of this suit, has devolved upon the plaintiff under 
the provisions of the will of Ea]a Chundor Shikhuressur. But we do not agree 
with the lower Court that the plaintiff's right thereto is absolute. His interest 
will determine with his death, and, upon tiie happening of that event, the disputed 
share of the taluks in question will revert to the legal heir of the testator. 

In modification of the decree of the lower Court, we decree the possession 
of the disputed share of the two taluks, which is the subject-matter of this suit, 
and declare that the plaintiff has therein only a life-interest. We do not inter¬ 
fere with the [429] decree of the lower Court as to mesne profits, but, under the 
circumstances of the ense, we think that each party should bear his own costs 
in this as well as in the lower Court. 


NOTES. 


Decree varted. 


[Affirmed by Privy Council in Tarokessur Boy v, Shoshi Sbikareshwar Boy • (1883) 9 Cal 

952 P. C.] 
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^ [6 Cal. 129] 

The 10th September, 1880. 

Present: 

Mr. Justice Morris and Mr. Justice Prinsep. 

In the Matter of the Petition of Nilmoney Sing '' 

Umanath Mookhopadhya 
verms 

Nilmoney Singh. 

Probate — Ap^ication for Order revoking Probate—Attaching Creditor of Next-of-kin — 
Succesaum Act fx of 1865), s, 234. 

A judgmeat-creditOEr who has attached property of his debtor, which purports to have 
been inherited by such debtor from his deceased father, may, where the will of such deceased 
is set up and proved at variance to his interests, apply for a revocation of the order granting 
probate of the will so set up. 

Komollochun Dutt v. Nilrntten Mundle (I. L. R., 4 Cal., 3G0) followed. 

The facts of this case material to this report are as follows:— 

OneBamon Dass died some time in January 1875, leaving him surviving 
his widow Bhoyharini Debi, his son Taranath, and several other sons. Nil- 
money Singh, the petitioner, having obtained a decree against Taranath, attached, 
in February 1875, certain lands purporting to be the property of Tara¬ 
nath inherited from his father. The widow Bhoyharini intervened in these 
attachment-proceedings; but, on the 11th February of the same year, her claim 
was disallowed. Subsequently, on the 14th March 1876, Bhoyharini, in 
conjunction with her sons other than Taranath, applied for, and on the 24th 
of the same month obtained, an order granting her probate of the alleged will 
of her husband Bamon Dass. The probate itself, however, was not issued till 
the 21st of December following. On the Ist April 1876, Bhoyharini insti¬ 
tuted a suit against Nilmoney, praying for a declaration of [430] her 
right to the lands attached by Nilmoney under the decree previously obtained 
by him against Taranath. On the 22nd of December 1876, Nilmoney lodged 
an application, under s. 234 i of the Succession Act, in the Court of the District 
Judge, for a revocation of the order of the 24th March granting probate of the 
alleged will of Bamon Dass to the widow Bhoyharini. The District Judge, on 
the hearing of this application, reversed his former order granting probate, and 
also subsequently dismissed the regular suit instituted by Bhoyharini against 
Nilmoney. The widow appealed in both ca-ses to the High Court. By its 
judgment, dated the 8th May 1878, the High Court (Maekby and PRINSBP, JJ.) 
set aside the order made by the District Judge, reversing his previous order 

* Appeal from Original Decree, Nos. 108 and 109 of 1879, against the decree of L. R. 
Tottenham, Esq,, Officiating Judge of Nuddea, dated the 24th March 1879. 

Revocation or annul¬ 
ment for just cause, of | [Sec. 234 :—The grant of probate or lette||S of administration 
grant of probate or admi- may be revoked or annulled for just cause, 
nistration. 

Explanation.—Just cause is—Ist, that the proceedings to obtain the f^ant were defec¬ 
tive in substance ; 2nd that the grant was obtained fraudulently 
“Just cause.’’ by making a false suggestion, or by concealing from the Court 

something material to the case ; 3rd. that the grant was obtain^ 
by means of an untrue allegation of a fact essential in point of law to justify the grant, 
though such all^atiou was made in ignorance or inadvertently ; 4th', that the grant has 
become useless and inoperative through circumstances.] 


8 OAL.—89 
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granting probate to the widow, on the ground of inadequate seiwice of notice on 
all the parties interested under the will, and remanded the matter to the Court 
below in order that it might be again adjudicated upon after an opportunity 
had been afforded tiie petitioner to remedy this material defect. The High 
Court also reversed the order made in the regular suit instituted by the widow 
against Nilmoney, and remanded it to the Court below for rehearing. Under 
these orders of remand the Court below retried both cases, but substantially 
adhered to its former judgments, revoking the former grant of probate and 
dismissing the suit of Bhoyharini. 

The widow again appealed in both oases to the High Court. 

Baboo Sreenath Doss, Baboo Mohiny Mohun Boy, Baboo Bashhehary 
Ghose, Baboo Kashee Kant Sen, and Baboo Grish Chvnder Chowdhry for the 
Appellant. 

Baboo Ambtca Chum Bose and Baboo Blunoani Churn Dutt for the 
Eespondent. 

The Judgment of the Court (Morris and Frinsef, JJ.), so far as is 
material for the purposes of this report, was delivered by 

HorriB, J. (who, after stating the facts, proceeded as follows):— 
The first question that arises is, whether Nilmoney Singh, as creditor 
of Taranath, has any locus standi I Whether he has [«i] such an 
interest in the estate of the deceased Bamon Dass as gives him a right 
to apply for revocation of the probate granted of his will ? In support of 
the proposition that he cannot apply for the revocation of probate, several 
authorities have been cited. In In the matter of Mee Tsee (16 W. B.., 351), 
Mr. .lustice Norman, delivering the judgment of the Court, says : “ We have no 
doubt of the soundness of the proposition that a person who is not next-of-kin, 
and who has no interest in the estate of a testator, has no right to oppose the 
grant of the probate or dispute the validity of the 'will. In England it has 
been held, that even a creditor cannot controvert the validity of a will, because 
it is a matter of indifference whether he should receive his debt from the 
executor or from an administrator.” Then the case of Baij Nath Shakai v. 
Desputty Singh (I. L. E , 2 Cal., 208 ; s.C., 25 W. E., 489) is quoted to 
show that the learned Judges there considered that, in this country also, 
the creditors of next-of-kin to the deceased are not entitled to have 
citations served upon them under s. 250* Act X of 1865, calling upon 
them " to come and see the proceedings befoi'e the grant of probate or 
letters of administration." But this case name subsequently under the consi¬ 
deration of another Bench of this Court, of whom a member of the present 
Bench was one, in connection with the case of Komollochun Dutt v. Nilruttun 
Mundle (T. L. R., 4 Gal., 360); and Mr. Justice Markby, in giving the judgment 
of the Court, made the following observations: “ If we thought that the 
decision in Baij Nath Shahai v. Desputty Singh (I. L. L., 2 Calc., 208 ; s.c., 25 

* [Sec. 250:—In all casefs it shall be lawful for the District Judge, if he shall think proper, 

to examine the petitioner in person, upon oath or solemn 
District Judgemay gamine affirmation, and also to require further evidence of the due exe- 
petitioner m person and cution of the Will, * or the right of the petitioner to the 
require further evidence, letters of adminisrtation, as the case may be, and to issue 
and issue citations to citations calling upon all persons claiming to have any interest 
inspect the proceedings, in the estate of the deceased to come and see the proceedings 

before the grant of probate or letters of administration. The 
citation shall be fixed up in some conspicuous part of the Court- 
Publication of citation house, and also in the Office of the Collector of the District, and 

otherwise published or made known in such manner as the Judge 
issuing the same may direct.] 
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W. B., 489) went as far as to hold that a purchaser or an attaching creditor 
could not apply for revocation of a probate, we should, as at present advised, 
refer the point to be settled by a full Bench, because we should disagree from 
such ruling.’' We entirely concur in the opinion here expressed and considered, 
that it is applicable to, and meets the circumstances of, the present case. There 
is no question that Nilmoney Singh, immediately after the death of Bamon 
Dass, and before probate of his alleged will had been taken out, [432] attached 
the property, which is the subject of the suit of Bhoyharini, as the property of 
his judgment'debtor Taranath, to which he had succeeded on the death of his 
father. Owing to the devolution of the property of Bamon Dass by natural 
succession to Taranath, Nilmoney Singh has such an interest in the property 
of the deceased as entitles him to dispute the genuineness of a will which 
purports to divert the succession from Taranath to another. Under s. 234 of 
Act X of 1866, the grant of probate or letters of administration may be revoked 
or annulled for just-oause; and according to tllus. (c) at the foot of that 
section, such a just cause would be when the will, of whicti probate was 
obtained, was forged. Part XXXI, which succeeds s. 234, relates to the practice 
in granting and revoking probates and letters of administration. Under 
8. 250 of that chapter, the Judge, when a will is brought before him tor probate, 
may issue citations calling upon all persons claiming to have any interest in the 
estate of the deceased to come and see the proceedings before the grant of probate, 
&o. The words are general, and as Nilmoney Singh has, unquestionably, for the 
re^asons above given, an interest in the estate of Bamon Dass, we see no sufficient 
cause under the Act why he should not be allowed to enter a caveat and oppose 
the application for probate by Bhoyharini and the other members of the family 
interested under the will. If he has the right to enter a caveat regarding the 
grant of a probate, he can, on similar grounds, apply for revocation of a probate 
improperly granted. To rule otherwise would, it seems to us, work great 
injustice and shut out Nilmoney Singh from all remedy. As pointed out by 
Mr. Justice Markby, in the case of Kotnollochun Diitt \\ NUriUtun Mundle 
(I. L. R., 4 Calc., 360) already referred to, “ it would lead to the greatest 
confusion if the validity of a will could be questioned in a civil suit after the 
grant of probate. There might be any number of conflicting decisions as to 
the validity of the will. The grant must be contested by a suit in the Court 
out of which the grant issued, and it must be contested before the Court sitting 
as a Court of probate, and not in the exercise of its ordinary civil jurisdiction.” 
We» therefore, [433] decide this first point in favour of Nilmoney Singh, and 
proceed now to deal with the evidence bearing upon the genuineness or other¬ 
wise of the alleged will of Bamon Dass. 


I 'would, therefore, set aside the order of the lower Court, and dismiss the 
application of the Raja petitioner for revocation of the will of Bamon Dass, and 
decree the suit of the plaintiff Bhoyharini with costs in both Courts.* 

Appeal allotved. 

MOTES. 

l^Who is entitled to opjwse ills grant of Probate — ^ 

Succession Act Secs. 284 and 242. Probate and Administration Act s. 69f 
Mortgagee of the heir of the deceased has an interest in the estate of the deceased entitl¬ 
ing him tooppose the grant of probate to a will set up by the widow of deceased : In the matter 
of the position of Bhobosoondri Debt (1880) 6 Cal. 4G0. See also the judgment creditor of the 


* Sec In the matter of the Petition of Bhobosunduree DabeCt post,, p. 6 Cal 4G0. 
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next-of-kin of the deceased attaching the property as belonging to his debt^ir has a right to file 
a caveat.— Ibid. Subrnnongaia Dost v. Shoshi Bhoshan Biswds (188i) 10 Gal. 418. Ho (»n 
oppose the will under s. 69 of the Probate and Adminstiation Act:—(1901) 28 Cal. 441,] 

[6 Cal. 433] 

The 15th September, 1880. 

Present: 

Sir Eichabd Garth, Kt., Chief Justice, and 
Mr. Justice Mitter. 


Jugtanund Misser.Plaintiff 

versus 

Nerghan Singh and another.Defendants.* 


Evideitce Act (I of 187^), s. 92, prov. 3—Fatal Evidence in addition tocondition m Kistibundi 

Part Perfotmance of portion of obligation in Kistibundi. 

Per Gabth, C. J.—Where, at the time of the execution of a written contract, it is orally 
agreed between the parties than the written agreement shall not be of any force until some 
condition precedent has been performed, the rule that parol evidence of such oral agreement 
is admissible to show that the condition has not been performed, and consequently that 
the contract has not become binding, cannot apply to a case where the written agreement 
had not only become binding, but had actually been performed as to a large portion of its 
obligations. 

The true meaning of the words ‘‘any obligation” in the 3rd proviso to s. 92 of Act I of 
1872t is any obligation whatever under the contract, and not some particular obligation which 
the contract may contain. 

One Bam Monorath sold certain properties to Nerghan Singh and 
another (defendants), and desired them to pay parts of the purchase-money to 
one Jugtanund Misser (the plaintiff), to be applied to the discharge of certain 
debts charged on the properties. The defendants paid part of the purchase- 
money in cash ter the plaintiff, and for the remainder executed a kistibundi in 
his favour, and gave as security a mortgage on certain immove- [4Si] able 
property belonging to them. The kistibundi contained stipulations that the 
property which was purchased bv the defendants should be at once placed in 
their hands,- (and they in accordance with such stipulation entered into posses¬ 
sion), and further that the remainder of the purchase-money was to be paid in 
certain instalments, on failure of any one of which, the whole sum remaining 
due should become payable. The instalments not being paid, the plaintiff 
brought the present suit to recover the whole sum remaining due. 

The defendants contended, that it had been verbally agreed between the 
parties at the time when the kistibundi was executed, that the obligation to pay 
these instalments was not to be put in force until the plaintiff had paid to one 
Gobindhur Singh a debt which had been charged upon the property conveyed, 
and that, at the time the suit was brought, this debt had not been satisfied. 

• Appeal from Aj>pellate Decree, No. 636 of 1879, against the decree of E. Grey, Esq., 
Judge of Gya, dated the 80th December 1878, reversing the decree of Baboo Matadin, 
Officiating Subordinate Judge of that district, dated the 28th August 1877. 

• • • • 

f [Sec. 92 ;— g. v, supra I. L. R,, 6 Cal. p. 329 

Proviso (3)—The existence of any separate oral agreement constituting a condition 
precedent to the attaching of any obligation imder any such contract, grant or, disposition 
of property, may be proved. • • • •] 


308 





NBBGHAIT SINGH &c. [1S80] 1. L. B. 6 Cal. iSS 

The Subordinate Judge, on the 28th August 1877, held, that parol evidence 
oould not be thus admitted to add a very important condition to the kistibundi, 
and decreed the suit with interest in favour of the plaintiff. 

On the 29th September 1877, a decree was obtained against the plaintiff 
for the money due to Gobindhur Singh. 

The defendants appealed to the District Judge, who decided that parol 
evidence of the oral agreement was admissible under proviso 3 of s. of Act 
I of 1872, inasmuch as that agreement constituted a condition precedent to the 
attaching of the obligation upon which the suit was brought. He therefore 
remanded the case in order that evidence of the parol agreement should be 
taken, and on the case coming up again before him, on the strength of the 
evidence received, decided the case in favour of the defendants. 

The plaintiff appealed to the High Court. 

Mr. B. E. Twidale and Baboo Jitggesh Chunder Dey for the Appellant. 

Baboo Mohesh Chunder Chowdhry and Moonshee Mahomed Yussoof for 
the Bespondents. 

[IS8] The Judgment of the Court (Garth, C. J., and Mitter, J.) was 
delivered by 

~ - Garth, C. J. (who, after setting out the facts as above, continued) :—I 
think that the District Judge was wrong in admitting the parol evidence; he 
appears to have admitted it under proviso 3 to s. 92 of the Evidence Act ; but 
that proviso in my opinion does not apply to a case of this kind. 

I think that the District Judge has taken a wrong view of proviso 3. That 
proviso, as it seems to me, is intended to introduce into the law of evidence the 
rule which is well established and understood in England, and treated of in 
8. 1038 of Mr. Taylor’s book on Evidence. That rule is, that when, at the 
time of a written contract being entered into, it is orally agreed between the 
parties that the written agreement shall not be of any force or validity until 
some condition precedent has been performed, parol evidence of such oral agree¬ 
ment is admissible to show that the condition has not been performed, and 
consequently that the written contract has not become binding. 

This will be found exemplified and explained in the following cases :— 
Davis V. Jones (17 C. B., 625), Bell v. Lord Ingestre (12 Q. B., 317), Pym v. 
CampheU (6 E. and B., 370) and Annagurabala Chetti v. Kristnasami Nayak- 
kan (1 Mad. H. C. Eep., 457). 

These cases show that, until the condition is performed, there is in fact no 
written agreement at all. 

But this rule could never apply to a case where the written agreement 
had not only become binding, but had actually been performed as to a large 
portion of its obligations. 

To admit parol evidence to show that some particular stipulation could not 
be enforced, would be to introduce the mischief which s. 92 was intended to 
prevent; and it seems clear to me that the true meaning of the words “ any 
obligation ” in proviso 3 is any obligation whatever under the contract, and 
not, as is contended by the defendants, some particular obligation which the 
contract may contain. 
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[ 186 ] I think, therefore, that the parol evidence was inadmissible, and 
that, as the defence entirely rests upon it, the plaintiff is entitled to a decree. 

The plaintiff will be entitled to his costs in both Courts. 

Mitter, J.— I concur in this decision. I do not think it necessary to 
decide the question whether the defendants are entitled to prove the parol 
agreement upon which they rely ; because, assuming that they were so entitled, 
it was shown in the course of the argument that the plaintiff has discharged the 
obligation imposed upon him by that agreement. 

Appeal alhtved. 

NOTES. 

CADMI8S1BILITT OF EVIDENCE WITH REFERENCE TO CONDITION PRECEDENT— 

Followed in Bmn Jtbitn Serowjy \. Oghon Nath Oiatterjee, (1897) 25 Cal. 40 where it was held 
that oral evidence could not be let in to show that the payee under a promissory note agreed 
not to enforce the payment of money till the maker received money inland acquisition 
proceedings. Referred to in Ttruvengada v. Rangasnmt (1883) 7 Mad 19 where it w»3 held that 
oral agreement to give indemnity by the guardian as condition precedent for payment of money 
by the mortgagee under a mortgage executed on behalf of the minor, cotNd be heard.l 

[6 Cal. 436] 

The 16th September, 1880. 

Present: 

Mr. Justice Tottenham and Mr, Justice Maclean. 

Mozhuruddin.Defendant 

versus 

Gobiiid Chunder Nundi. PLAINTIFF.'' 

Landlntd and Tenant—Votfettute of holding—Dental by a Tenant of his 

Landlord's Title. 

A, a ryot with rights of occupancy, in a rent-suit brought against him by B, the pur¬ 
chaser of an atiaai mehal, denied the existence of the relationship of landlord and tenant 
between himself and B. on the ground that the lands occupied by^ him were not included on 
the atma mehal purchased by B. B’a rent-suit having been dismissed for failure of evidence 
on this point, £ afterwards brought a regular suit to evict A, and for mesne profits. Held, 
that A, by denying the title of B, in the rent-suit, thereby forfeited his rights of occupancy, 
and became liable to eviction. 

This was a suit instituted by the plaintiff Gobind Chunder Nundi to evict 
the defendant Sheikh Mozhuruddin, a ryot with rights of occupancy, from 
certain lands comprised within the boundaries of the atma mehal Piishua, the 
purchased property [437] of the plaintiff, and for a declaration that the occu¬ 
pancy rights of the defendant were forfeited, on the ground that, in a rent- 
suit which had been previously instituted by the plaintiff against the defendant, 
the defendant had falsely denied the title of the plaintiff. The plaintiff also 
claimed mesne profits. 

• Appeal from AppeUato Decree, No. 1829 of 1879, against the decree of C. D. Field, Esq., 
Judge of East Burdwaii, dated the 6th May 1879, modifying the decree of Baboo Janohinath 
Mookerjee, Munsifi of Gutwa, dated the 31st January 1879. 

t Atma .—Land granted by the Mcqjul Government, either rent-free or subject to a 
small quit-rent, to learned or religious persons of the Mahomedan faith, or for religious and 
charitable uses in relaticn to Mahomodanism. Such tenures were recognised by the British 
Government os hereditary and transferable.— Wtlmt's Glossary. 
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It appeared that the plaintiff was the purchaser of the aima mehal Pilshua, 
at an auction-sale for arrears of Government revenue, and had obtained formal, 
but not actual, possession in June 1875. It was proved that the lands in dis¬ 
pute were included in the plaintiff’s purchase; that the defendant had been in 
occupation of them as a ryot with rights of occupancy for a period of more than 
thirty years, and had paid rent to the former proprietor of the aima mehal, but 
had not, since the plaintiff’s purchase, paid any rent to him. It was also proved 
that, in 1877, the plaintiff had sued the defendant for rent in respect of these 
lands; that in such suit the defendant bad denied the plaintiff’s title alleging 
that the lands occupied by him were not included in the plaintiff’s mehal, and 
that, in consequence of such denial, the suit was dismissed. 

Upon these facts the Court of first instance held that the plaintiff was 
entitled to a decree for mesne profits for a period of three years, but not to 
evict the defendant, as the denial of the plaintiff’s title by the defendant in the 
former suit might have been occasioned by mistake on his part. 

From this decision the plaintiff appealed to the Judge of East Burdwan, 
who, on the 6th May, gave the following judgment:—“ I think there can be no 
doubt that the defendant being well aware of the plaintiff’s title, denied it in 
the rent-suit. Now, a tenant who denies his landlord’s title, and sets up an 
adverse title, is liable to be evicted. The Munsif says that ‘ this might be that 
he considered the lands arelakheraj and not the atma sold to the plaintiff,’ and 
it-is argued before me that the defendant was misled by the former proprietor 
of the ainm, who also held lakheraj lands. Now, if this had been pleaded and 
proved, if it had been shown that the defendant, having made reasonable 
enquiries, was misled by the former aimadar, the Court might perhaps take this 
plea into consi-[4S8]deration. But I do not find that any such plea was set 
up before the Munsif, and indeed no one appears to have thought of it until the 
Munsif suggested, without evidence, that this was so. I think, therefore, that 
the plaintiff is entitled to evict the defendant.” 

From this decision the defendant appealed to the High Court. 

Mr. O. Gregory and Baboo Omanath Bose for the Appellant. 

Baboo Bam Chand Mttter for the Eespondent. 

Mr. G. Gregory f^Baboo Omanath Bose with him) for the Appellant.—There 
have been oases in this country in which it was held that a ryot, who denies 
his landloi‘d’8 title, forfeits his tenure ; but those decisions seem to have follow¬ 
ed English cases. In England a tenant forfeits his tenure because that is the 
common law of England, but the whole of the law of landlord and tenant in 
this country is comprised in Beng. Act YlII of 1869, and as the Legislature have 
not thought it proper to insert the provision in that law, the Courts are not 
competent to import into it a penal provision of that nature. In the previous 
cases here, it seems to have been assumed that the law here allows a forfeiture. 
In Mahomed Bastroollah Bhoonia v. Ahmed Alt (22 W. E., 448^. Mr. Justice 
Dwabkanath Mitteb says : “It seems to me that it is by no means a settled 
point of law in this country that the denial by the tenant of the landlord’s 
title works a forfeiture of the tenancy.” In Sutyabhama D^ssee v. Ktrshna 
Chunder Chaiterjee {Ante, p. 56), your Lordship, Mr^ Justice Maclean, took 
precisely the. view I am now contending for, but the decision was, on appeal 
under the Letters Patent, reversed. But the second decree turned on entirely 
different grounds, which do not exist in this case. I submit it is ultra vires of 
the Courts to establish a penal law of this nature without legislative authority. 
A reference to a Full Bench would, I submit, be a proper order to make in thifl 
case in order that the question may be raised and decided. Even in some of 
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the oases decided here, it is said that the Courts, both here and in England, 
“ always lean strongly against [489] a forfeiture:" Sreemutty Ahullya Dabia v. 
Bhyrub Chunder Pattro (25 W. B., 146). 

Baboo Bam Chum Hitter for the Bespondent was not called upon. 

The Judgment of the Court (Tottenham and Maclean, JJ.) was 
delivered by 

Tottenham, J. —^The point pressed upon us by the learned counsel for the 
appellant is, that there is nothing in the law of this country warranting 
forfeiture of his holding as the penalty of denial by a ryot of his landlord’s 
title. 

The lower Appellate Court has decreed the defendant’s (appellant’s) 
eviction for denying the plaintiff’s title, though well aware of it. 

There are numerous reported cases in which this Court has affirmed similar 
decrees passed under the same circumstances, and there being no contrary 
ruling, we think that we are bound to follow these decisions, notwithstanding 
that the learned counsel has contended that the point was never really raised 
and decided in these cases, but that it was assumed that denial of the land¬ 
lord’s title rendered the tenant liable to be evicted. We are not at present 
prepared to take the opposite view, and to refer the case to a Full Bench. We 
may observe that the doctrine of forfeiture is not entirely unknown to the law 
of landlord and tenant in Bengal, for s. 38 of Beng. Act VIII of 1869 distinctly 
provides for it in the event of the Collector being unable, from the non-attendance 
of persons holding tenures and under-tenures, to ascertain them at the measure¬ 
ment of any lands under that section. 

In the present case, we think we are supported by authority, and dismiss 
the appeal with costs. 

Appeal dismissed. 


[440] APPELLATE CBIMINAL. 

The 29th September, 1880. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Maclean. 

In the Matter of the Petition of Kasi Chunder Mojsumdar. 

Juggut Chunder Moscumdar 
versus 

Ilasi Chunder Mozumdar.’®' 

Sanction to Prosecution for giving False Evidence—Crvnttnal Procedure Code (Act X of 
1872), sA68—Jurisdiction to give Sanctum—Case settled mtlunit Evidence—Duties of Judge — 
Prosecution for False Evidence on verified Petition, when such verification is unnecessary. 

The Courts that have jurisdiction to grant a sanction to proceedings under s. 4G8 of Act 
X of 1872, are the Court before which the offence was alleged to have been committed, and 
the Courts to which such Court is subordinate. 

•Criminal Motion, No. 214 of 1880, against the order of C. D. C. Winter, Esq., 
Ofllciating District Judge of Pnbna, dated the 22nd July 1880. 
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Per GARTH, 0. J.—^Where a case is settled without evidence being gone into, the Court 
in which the suit was brought, even if it hav<! power to san<Aion criminal proceedings against 
any of the parties to such suit under s. 468* of Act X of 1872, is guilty of great impropriety 
and indiscretion in so doing, inasmuch as it can have had no opportunity of judging of 
the bond fides of the claim or defence. 

Semble.—A petition presented unaer Reg. XVII of 1806 not requiring verification, can¬ 
not, from the fact of its being verified unn^ess.irily, be made the subject of a prosecution for 
giving false evidence. 

This was an application to set aside an order of the District Judge of Pubna 
sanctioning a prosecution under the following circumstances; 

On the 17th July 1868, one Juggut Chunder Mozumdar executed a mort¬ 
gage of certain property in Rajshahye in favor of one Kasi Chunder Mozumdar, 
securing a certain sum of money with interest. On the 28th October 1878, 
the mortgagee presented, under Eeg. XVII of 1806, a verified petition to the 
Court of Eajshahye for the foreclosure of the mortgage. Subsequently to the 
date of the petition this Eajshahye district was divided, and the land, the subject 
of the mortgage, was taken to form part of the District of Pubna On the 15th 
December 1879, the mortgagor presented a counter-petition to the Court of 
Eajshahye, in which he stated that the mortgage-money had been paid in 
full (in support of which statement a registered receipt was filed, which 
[441] on the face of it purported to show that the repayment had been made 
in 1869), and prayed that the property might be declared free from tlie mort¬ 
gage cliarge. The mortgagee opposed that petition, and contended, that the- 
money had, in point of fact, never been repaid, although it had been agreed 
and intended that it should be. On the 24th February 1880, the mortgagee 
presented another petition in the suit, stating that matters had been amicably 
settled, and praying that the petition in the foreclosure suit should be struck 
off the file A decree by consent was accordingly drawn up and filed in 
accordance with the prayer of the petition. 

In July 1880, the mortgagor applied to the District Judge of Pubna for 
leave to prosecute Kasi Chunder Mozumdar (the mortgagee), under s. 193 
of the Penal Code, for the statements made in the petition dated the 28th 
October 1878 ; and the District Judge, reviewing the proceedings which had 
taken place in the Eajshahye Court, and having regard to the registered 
receipt, gave his sanction to the criminal prosecution 

Kasi Chunder Mozumdar then applied to the High Cou"t to set aside the 
order of the District Judge, and obtained a rule calling on the other side tO' 
show cause why the order should not bo set aside. 

Mr. M. M. Ghose and Baboo Kali Churn Banncrjc,e in support of the rule. 
—^The Judge of Pubna had no jurisdiction to make the order, the false evidence 
(if any) was given in the jurisdiction of the Judge of Eajshahye , but assuming 
the order to be legal, the Judge had no sufficient evidence before him to justify 
the order. And further, inasmuch as the petition filed in October 1878 did 

• [Sec. 468 —A complaint of an offence against public justice, desejibod in section one 

hundred and ninety-three, one hundred and ninctj-four, one 
Prosecution for certain hundred and ninety-fiv-e. one hundred and ninety-si.'t, one 
offences against public hundred and ninety-nine, two hundred, two hundred .and five, 
justice. two hundred and six, two hundred and seven, two hundred and 

eight, two hundred and nine, two hundred and ten, two hundred 
and eleven, or two hundred and twenty-eight of the Indian Penal Code, when such offence 
is committed before or against a Civil or Criminal Court, shall not be entertained m the 
Criminal Courts, except with the sanction of the Court before or against which the offence 
was committed, or of some other Court to which such Court is subordinate.} 


3 OAIi.—40 
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not require to be verified upon affirmation or oath, the gratuitous verifioation 
could not render the petitioner liable to a conviction for giving false evidence 
under the Penal Code. 

No one appeared to oppose the rule. 

The Judgment of the Court (Gae'I'H and Maclean, JJ.) was delivered by 

Garth, C. J. (who, after stating the facts, continued):—The first ground 
upon which it is contended that the order is bad [4i2j is, that the Judge of 
the Pubna Court had no jurisdiction to make it. 

Upon this ground alone it appears to me that the order is clearly illegal. 
The offence of which Kasi is said to have been guilty is that of giving false 
evidence in a judicial proceeding under s. 193 of the Penal Code, and he is 
said to have given this false evidence in the 4th paragraph of the petition 
which he filed in the District Court of Eajshahye in 1878. If this was an 
offence at all, it seems clear to me that the Court before which it was com¬ 
mitted was the District Court of Bajshahye, and that, consequently, the only 
Com*t which could give sanction to any criminal proceeding under s. 468 of 
the Criminal Procedure Code was either the Judge of the District Court of 
Bajshahye, or some Court to which the Bajsbahye Court was subordinate. 
The offence was certainly not committed before or against the District Court 
of Pubna, which was not in existence at the time when the alleged offence 
was committed. 

The District Judge of Puhna appears to be under the impression 
that, because the land, which was the subject of the mortgage, has since 
been transferred to the jurisdiction of Pubna, the offence with which Kasi is 
charged must also be considered as having been committed before the District 
Court of Pubna. But this is clearly a mistake. The question is not within 
what jurisdiction the mortgaged property is now situate, but before what 
Court the offence was committed ; and there is no doubt that the offence (if 
any) was committed before the District Court of Bajshahye. I think, there¬ 
fore, that, upon this ground alone, the sanction given by the Judge of Pubna 
is illegal. 

But it was further contended by Mr. Ghose that, even assuming the Judge 
to have had jurisdiction, he had no evidence or materials before him which 
would legally justify his making the order. It is not necessary for our present 
purpose to decide this further question ; but as it is possible that another 
application of a similar nature may be made to the Bajshahye Court, I think 
it right, as the question has been raised, to express my views upon it. 

In the case of Barkatullah Khan v. Bennie (I. L. E., 1 All., 17) it was held 
by iml a Full Bench at Allahabad, that when the Court in which the evi¬ 
dence in a case has been given has, under s. 468 of the Criminal Procedure 
Code, sanctioned criminal proceedings, no superior Court has any right to 
question the propriety of that sanction. And in the case of In the matter of 
the Petition of Bam Prasad Hazara ( B. L. B., Sup. Vol., 426 ; s. C., 5 W. E. 
Mis. Bui., 24) it was held by a Full Bench of tliis Court that where, in the 
eourse of a 8uit,‘a Civil Court commits a party for trial or sanctions criminal 
proceedings against him on a charge of perjury or forgery, the High Court 
oannot, as a Court of revision, reverse such sanction or order upon the ground 
that it was not warranted by the facts. 

There are also other oases to the same effect. But I do not understand 
any of these cases to go so far as to decide, that when a Court before which a case 
is pending sanctions criminal proceedings against one of the parties to that 
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suit, before any evidenoe in the case has been given, and without any materials 
before it upon which it could properly exercise a discretion, the sanction cannot 
be set itfide. 

It seems to me that the reason of the rule laid down in s. 468 consists in 
this, that suitors in a Court of Justice ought to be allowed the fullest liberty 
of speech and action in support of their respective contentions, and so long 
as they use that liberty in good faith and honestly, they ought not to be sub¬ 
jected to malicious prosecutions. 

Tbe Court which has the best means of forming an opinion upon the bona 
fides of the parties and the truthfulness of the witnesses, is the Judge who 
hears the evidence, and therefore, upon that Court or upon some superior 
Court which has the power of looking into the proceedings, the law imposes 
the duty of sanctioning or refusing to sanction criminal proceedings against 
the parties or their witnesses. 

But if a case is settled without any evidence being gone into, it seems to 
me that the Court in which the suit was brought has no opportunity of judging 
of the bona fides of the claim or defence, and if it has any power at all under 
such circumstances, which 1 very much doubt, to give its sanction to criminal 
proceedings against either party, I think it would be guilty of a [444] great 
impropriety and indiscretion m so doing. In this particular case no evidence 
was gone into. The proceedings taken by the mortgagee in 1878 were instituted 
under Keg. XVII of 1806, which does not make it necessary that his petition 
should even be verified in the ordinary way. The suit was subsequently com¬ 
promised by consent, each party paying his own costs , and it seems to me that 
as no evidence was given on either side, it was quite impossible for them to 
form anything like a correct judgment as to whether the mortgage-money had or 
had not been paid when the proceedings were instituted in 1878. 

Then there was another point taken by Mr. Ghose, which I think, upon 
consideration, is entitled to some weight. 

The petition presented by the mortgagee in 1876 did not require (as we 
have already seen) to be verified upon oath or affirmation. The petitioner was, 
therefore, not bound so to verify it, although in point of fact he did so ; and 
Mr. Ghose’s contention is, that unless the petitioner was legally bound to verify 
the petition, his verifying it gratuitously would not render him liable to convic¬ 
tion for giving false evidence or making a false claim , see ss. 191'*' and 1931 of 
the Indian Penal Code. 


• [See, 191 —Whoever being legally bound by an oath, or by any express provision of law 

to state the truth, or being bound by law to make a declaration 
Giving false evidence, upon any subject, makes any statement which is false, and 

which he either knows or believes to be false, or does not believe 
to be true is siiid to give false evidence. 

Exfilanahon 1 ,—A statement is within the meaning of this section, whether it is made 
verbally or otherwise. 

Explanatwn 2 .—A false statement as to the belief of the person attesting is within tJie 
meaning of this section, and a person may bo guilty of giving false evidence by stating that 
he believes a thing which he does not believe, as well as by stating that he knows a thing 
which he does not know.] 

t[Seo. 193.—Whoever intentionally gives false evidence in any stage of a judicial proceeding, 
^ or fabricates false evidence for the purpose of being used in any 

^nishment for false stage of a judicial proceeding, shall bopuqished with imprison- 
evidence. ment of either description for a term which,,may extend to seven 

years, and shall also be liable to fine, and whoever intentionid}y 
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, An oath voluntaril 3 ' taken in a proceeding where an oath is not necessary, 
would not, by the English law, support an indictment for perjury, and I should 
doubt whether, under the Penal Code, a statement upon oath, when the oath 
is not necessary, would come within the provisions of s. 191. But it is not 
necessary for our present purpose to decide that question. 

The order of the District Judge, which sanctions the criminal proceedings, 
will be set aside on the first ground. 

Maclean, J.—I concur in setting aside the proceedings on the ground that 
the Court of the Judge of Pubna and Bogra was not the Court before wJiich the 
alleged offence was committed. 

Order set astde. 


NOTES. 

[Crimmal Procedure Code* s 468 (1872). s 195 and 476 (1882) (1898) 

Followed m (1882) 6. Mad 29. Bnt the ruling in this case was explained m (1892) 19' 
Cal. 845 where it was hold that tlie court can take fresh evidence m order to giant sanction 
though the case had been settled without tht court giving into evidence. Again in (1897) 
20 Mad 339 it was held that tlio Court could go beyond the record in the case and could take 
additional evidence to give sanction pointing out the changes in the language in sccti ons 
195 and 476 of the Criminal Piocedure Code of 1882 and of s 468 of 1872 


[445] The 9th November, 1880. 

Present. 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Maclean. 


In the matter of the petition of Chandrakanta De. 


Venal Code (Act XLV of IttfiO), s, ISH—injunetton tn Cwtl Suit—Disobedience of Ordei. 
Section 188 of the Penal Code applies to orders made by public lunctionaiies for public 
purposes, aud not to an order made in a civil suit between party and partj. 

The proper remedy for disobedience of an order of injunction passed by a Civil Court, 
IB committal for contempt 

This case was sent up to the High Coint by the Sessions Judge of Myniensing 
for an expression of opinion on an order passed by the Magistrate of Mymensing 


gives or fabricates false evidence in anv other case, shall be punished with imprisonment of 
either description foi a term which may extend to three years and shall also be liable to fine. 

Explanation. 1 —A trial before a Couit Martial or before a Military Court oi Request 
IK a judicial proceedijig 

Exidawition H —An investigation directed by law prclimmaiy to a proceeding before a 
Court of J ustice is a stage of a judicial proccdiug, though that investigation may not take 
place before a Court of Justice 

Explonofiow 3.—An investigation direeted by a Court of justice according to law, and 
conducted under the authority of a Court of Justice, is a stage of a judicial proceeding, 
though that investigation inav not take place before a Court of Justice ] ’ 

’ Criminal Beference. No 182 of 1880, fmm the order made by T M Kirkwood Fan 
Judge of Mjinensing, d»t^ the 2nd OcU'ber 1880. ’ 
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on 29th April 1880, dismissing a complaint against Girijakanta Lahory and 
others for an alleged offence under s. 188* of the Penal Code. 

The circumstances which led to the order were as follows :— 

On the 2lst August 1879 the District Judge of Mymensing, on regular appeal, 
passed a decree, directing “ Girijakanta Lahory, the appellant, to refrain from 
excluding, as joint sharer, one Tarinikanta Lahory, from any portion of a tank 
(the subject of litigation between the parties), and both parties from taking or 
giving any person exclusive possession of any portion thereof without the 
consent of the other of them. ” 

On the same date the District Judge passed another decree “ directing 
Girijakanta Lahory to I'efrain from excluding Tarinikanta from possession of 
two plots as a joint sharer, and both parties from taking or giving to any other 
persons exclusive possession of either of the plots without the consent of the 
other of them. ” -Subsequently to the passing of these decrees, Tarinikanta 
Lahory presented a petition to the District Judge, stating that Girijakanta 
Lahory had disobeyed the injunction, and had erected a hut on the land con¬ 
tiguous to the tank, asking for permission to prosecute Girijakanta under s 188 
of the Penal Code. 

[446] This was granted , and on the case coming up before the Magistrate 
on the 29th April 1880, he, without taking evidence as to the fact of the 
building of the hut, found that the order of injunction passed by the District 
Judge had not been promulgated, and oxjiressed a doubt as to whether an 
order bv a Civil Court was an order of a nature contemplated by s. 188 of the 
Penal Code, and therefore acquitted the accused under s. 2111 of the Code of 
Criminal Procedure. The Sessions Judge disagreed with the view taken by 
the Magistrate, and referred the following jioints to the High Court for opinion •— 

(i) Whether the Magistrate was right in holding that s. 188 of the Penal 
Code does not apply to disobedience of an order promulgated bv a Civil Court ? 

(li) Whether the Magistrate was right in holding that the order had not 
been adequately promulgated ? 

No one appeared for either party 

*[Sec. 188.—Whoever knowing that, by an order promulgated by a public servant 
lawfully empowered to promulg.ate such order, he is directed to 
Disobedience to airorder abstain from a certain act, or to take certain order with certain 
duly promulgated by a property in his possession or under his management, disobeys 
public servant. .such direction, shall, if such disobedience causes or tends to 

cause obstruction, annoyance or injury, or risk of obstruction, 
annoyance or injury to any person lawfully employed, be punish^ with simple imprisonment 
lor a term which may extend to one month, or witli fine which may extend to two hundred 
Rupees or with both; and if such disobedience causes or tends to cause danger to human life, 
health or safety, or causes or tends to cause a not or affiay, sJiall be punished with imprison¬ 
ment of either description for a term which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

Explanation : —It is not necessary that the offender should intend to produce harm, or 
contemplate bis disobedience as likely to produce harm. It is sufficient thar he knows of the 
order which ho disobeys, and that his disobedience produces, or is likely to produce, harm.} 

t|[Sec 211:—If the Magistrate, in any ease tried under this 

Acquittal. chapter, finds the accused person not guilty, he shall record a 

judgment of acquittal. 

If the accused person is convicted, the Magistrate shall pass sentence upon him accord¬ 
ing to law. When the personal attendance of the accused person 

Sentence. during the tnal has been dispensed with, the sentence ol the 

Magistrate, if the sentence be for fine only, may be pronounced 
in the presence of such accused person’s agent, if he has been permitted to appear by agent; 
or the accused person may be required to attend to hear such sentence.} 
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Thd opinion of the High CSoort (Gabth, G.J.. and MACLEAN, J.) was 
given by 

Chu^, C.J. —In our opinion s. 188 applies to orders made by public 
functionaries for public puiposes, and not to an order made in a civil suit 
between party and party; so we think the Magistrate was right in refusing to 
act under the section. 

jif the defendant in the suit has disobeyed the injunction, the Judge ought, 
on the application of the plaintiff, to have sent him to jail for disobeying the 
Court’s order; that was the proper remedy. 


CM7] APPELLATE CIVIL. 

The 18th November, 1880. 

Present: 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 


Laljee Sahoo.Plaintiff 

versus 

Eoghoonundun Lall Sahoo .Defendant.’'' 


Limitation Act (XV of 1877), s. J9, and sched. U, art. 85—AcTcnowledgment of Debt 
due—Vncontradicted Acknowledgment of Debtor, not openly admitted by Creditor. 

Articls 85, sched. ii of Act XV of 1877, is intended to apply to cases where an account 
has been going on between two parties, and balances have been struck from time to time, 
showing the amount due from one of such parties to the other ; and the suit to which that 
article is intended te apply is a suit brought by one of those parties against the other for the 
balance found to be due on that account. 

A creditor who does not openly assent to an amount acknowledged by his debtor to be 
due to him, is nevertheless entitled to take advantage of such acknowledgment so long as it 
remams uncontradicted and unexplained by his debtor. 

This was a suit brought on the 2l8t December 1877 to recover Es. 17,590*3-6, 
principal apd interest, due on an iktamama, under the following circum¬ 
stances .— 

Tlie plaintiff and defendant were members of the same family, and their 
ancestors carried on business as mahajuns, and owned a mahajani koti in 
Durbunga, which was known by the name of the Burra Koti. Subsequently 
the shareholders of eight annas of this business established a koti for themselves, 
which was called the Ohoti Kota; and these two kotis had mutual dealings with 
one another, independently of the business which they jointly carried on SiS 
mahajuns with t^e outside public. 

On the 27th September 1871 the mahajani business with the public came 
to an end, but the accounts of the Burra Koti and Chota Koti as between 
themselves remained unsettled until the 23rd of November 1873, when the 
disputes between them were referred to arbitration. 

* Appeal from Original Decree, Nf. 58 of 1879. against the decree of W. DaCosta, Esq., 
First Subordinate Judge of Tirhoot, dated the ISlth December 1878. 
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Cil83 Although Bome discussions took place with reference to the 
accounts, no regular meeting of the arbitrators was ever held: but, on the 
24th December 1874, an ikramama was executed, in which the sums due 
hrom the members of the Burra Koti to the members of the Chota Koti, are 
said to have been ascertained; and upon this ikramama the claim of the 
plaintiff, who is a member of the Chota Koti, against the defendant, who 
represents the Burra Koti, is founded. 

The parties who executed this instrument were the defendant Boghoo> 
nundun Lall Sahoo and his deceased father Bissessur Lall Sahoo, the 
members and representatives of the Burra Koti. It recited the disputes 
which had arisen between the members of the Burra Koti on the one hand, 
and the plaintiff and Eoghubur Sahoo and Earn Golam Sahoo, the members 
of the Chota Koti, on the other; it further recited that an arbitration agree¬ 
ment had been drawn up, but had not been carried out, and that disputes 
with regard to their monetary dealings with one another had been settled on 
the basis, that up to the previous day, the 30th Aughran 1282 (corresponding 
with 23rd December 1874), there was found due to the members of the Chota 
Koti from the members of the Burra Koti the sum of Bs. 53,951-10-3. It further 
recited that the sum of Es. 16,793-6-6 had been found due from the Chota Koti 
to the Burra Koti, and that, after setting that off against the Es. 53,951-10-3, 
the balance, being the sum of Es. 37,158-3-9, was due from the Burra Koti to 
the Chota Koti. Of this amount, Es. 24,772-2-6, being two-thirds of the 
Es. 37,158-3-9, were declared' to be due to Eoghubur Dyal Sahoo, Earn Golam 
Sahoo, and Turban Lall Sahoo, in respect to which they had executed a 
separate deed of assent to the ikramama in favour of the members of the Burra 
Koti, and the remaining sum of Es. 12,386-1-3 was declared and acknowledged 
by Eoghoonundun Lall Sahoo and Bissessur Lall Sahoo to be duo from them 
to the plaintiff. 

The Subordinate Judge found that the suit should have been brought 
within three years from the close of the year in which the last item in 
the accounts between the parties had been admitted or proved. The last 
admitted item bearing date the 27th September 1871, he held, that the suit was 
C449] barred under Art. 85,'* sched. ii, of lAct XV of 1877, inasmuch as the 
ikramama had been executed on the 24th December 1874, at a time when limi¬ 
tation had already expired, and therefore such an ikramama could not be said 
to be an acknowledgment of the debt due under s. 19 of the limitation Act. 

The plaintiff appealed to the High Court. ’ 

Mr. Phillips and Baboo Chimder Madhuh (ikose for the apiiellant. 

The Advocate-General (Mr. Paul) and Baboo Rem Chunder Banerjee for the 
respondent. * 


* [Art. 85 


Dlbeuription of suit. 

1 

Period of Lamitation, j 

Tune from •which the period 
begins, to run. 

For the balance due on a 
mutual, open and current 
account, where there have 
been reciprocal demands 
between the parties. 

Three years. 

The close of the year in which 
the last item admitt^ or proved is 
entered in the account; such year 
to be computed as in the account.] 
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The Judgement of the Court (Garth, C. J., and Mitteb, J.) ' was 
delivered by 

Garth, C. J. (who having stated the facta continued) We think that 
the lower Court has made a mistake in this case. 

Tlie plantiff says in his plaint that he was a party to the ad¬ 
justment of accounts which resulted m this deed of settlement, but he 
has not been called as a witness, and it has not been proved that he 
was actually a party to that adjustment. This suit was brought just 
within the three years from the time when that deed was executed, and 
it was contended by the plaintiff in the Court below, that this deed was a 
Ruflicient admission of a debt due from the defendant to the plaintiff to prevent 
the suit being barred by limitation. 

The Subordinate Judge, however, considered that the case must be 
governed by art. 85, sched. ii, div. i, of the Limitation Act of 1877, which 
provides for a suit brought “ for the balance due on a mutual, open and cupent 
account, when there have been reciprocal demands between the parties,” and 
as m that case the penod of limitation would run from the close of the year m 
which the last item admitted and proved is entered in the account, he 
considered that tiie limitation. would run in this case from the end of the 
year 1871, in which year the last item of Rs. 11,000, placed to the credit of 
the members of the Chota Koti, appears to bo entered under date 27th September 
1871. As the case fell under this article, and tlie limitation ran from 
[450] the cud of 1871, the lower Coi'rt lield the plantiff’s suit to bo barred. 
We consider that, in dealing with the case in this way, the lower Court has 
misapprehended lioth the nature of tlie suit and tlie true meaning of art, 85 in 
the Limitation Act. 

Tliat article, as it seems to us, is intended to apply to cases where an 
account has been going on between two parties and balances liave been 
struck from time to time showing the amount due from one of such parties 
to the other . and the suit to which that article is intended to apply, is a suit 
brought by one of those parties against the other, for the balance found to be 
due to him on that account. 

It seems to us that this is a suit of a totally different nature. It is not 
brought to recover ttve balance due upon any account at all; it does not 
appear that in the accounts which were kept between these jiarties there were 
ever any balances struck, or that any balance was ever found to 
be due to the plaintiff upon that account. On the contrary, we must 
presume that the parties to that account would be the members of 
the Burra Koti on the one hand, and of the Chota Koti on the other, and it 
would be (piite inconsistent with the nature of such an account that any 
balance should be found due on that account to the plaintiff separately. 

The plaintiff’s real claim, as it seems to us, consists in this At t.he tiftie 
when the mahajam business ceased,—t.c., in the year 1871, disputes were 
going on between the members of tlie Burra Koti and those of the Chota Koti 
with reference tp their unsettled accounts. They had been carrying on at that 
time a partnership business, in which certain members of the partnership had 
had separate transactions with the other members of the partnership. Whilst 
these disputes were pending, it was competent, of course, for the members of 
either koti or for any one of these members, making all the other members of 
the partnership parties, to institute a suit for an account, and until the accounts 
had been adjusted and a particular sum found due to one of the members from 
all or some of the other members, no member could have brought a separate 
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suit for a specific sum such as the plaintiff claims in the present case. The 
plaintiff, as we take it, could only bring the suit to recover the sum, 
[481] which he claims here, upon an adjustment cf account having taken 
place, the result of which was, that a debt was found due from one or more 
of the other members of the concern to himself. 

But his case is, that such an adjustment of account has in fact taken 
place, and that the ikrarnama of the 24th December 1874 is of itself sufficient 
evidence of it. 

It was contended before us in the first instance, that the admission made 
by the defendant in the ikrarnama of 24th December 1871 amounted, in fact, 
to an account stated with the plaintiff; and if that were so, of course the 
account stated would be itself sufficient to enable the plaintiff to maintain 
an action. But in order to make it an account stated, the jilaintiff himself 
must have been a consenting party to it, and there is ceitamly no evidence 
that he was a consenting party to it. On the contrary, it would appear 
from the latter portion of the ikrarnama that the other three peisons who 
constituted the Chota Koti with the plaintiff liad assented to the ikrarnama 
and had given a deed to the members of the Burra Koti to confirm 
their assent, but that the plaintiff bad not done so. We think, therefore, 
that the plaintiff has not establislied any case upon an account stated. 

^ But then it was argued by Mr. 1‘luilips that the ikrarnama at least 
amounts to this , to an admission by the members of tlie Burra Koti that 
they had adjusted accounts with the members of the Chota Koti, including 
the plaintiff, and that, upon sucli adjustment of accounts, they acknowledged 
that a sum of Ks. 12,386-1-3 was due to the plaintiff. Whether the plaintiff 
himself was a party to that acknowledgment does not appear, but the deeds of 
the 24th of December 1871, and tJie other deed, whicli was e.xecnled by tlie 
throe members of the Chota Koti, amount, at anx rate, to an acknowledgment 
by all the other members of both concerns, except the plaintiff, tliat the plain¬ 
tiff is entitled to leceive the sum found to be due to him from the defendant. 

We think that this contention is well founded. It does not appear when 
the adjustment took place, but I think the Ikrarnama is sufficient evidence as 
against the defendant, especially [452] as it is uncontradicted and unexplained, 
that the sum of Rs. 12,386-1-3 is a separate debt acknowledged to he due by 
the defendant to the plaintiff at some time prior to the date of the ikrarnama. 

But then it is said that;, as no time is shown when the adjustment took 
place, and consequently when the separate debt first had an existence, it is 
improper to say that the ikrarnama, which contained an acknowledgment of 
the debt, was made within three years of the time when the debt first arose; 
but the answer to this argument appears to ns to be patent upon tlTO evidence. 

As long as the account remained unsettled and no adjustment took place, 
1t is clear that the separate debt, for which the plaintiff now sues, could have 
had no existence, and it appears from the evidence of the plaintiff’s 
first witness, that those disputes were unsettled and were refeired to 
arbitration so lately as the 23rd November ]873, Th^ adjustment of 
accounts, therefore, must have taken place, and the separate debt due to the 
plaintiff by the defendant must have had its origin, at some time between 
the 23rd November 1873 and the 24th of December 1874. The acknowledg¬ 
ment, therefore, which was made on the 24th December 1874 in the ikrarnama, 
w&B made within three years from the time wlien the debt first accrued due ; 
this acknowledgment would be clearly sufficient under s. 19 of the Limitation 
Act, and it was made within three years from the commencement of this 
.suit. 
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It may then be said, that the plaintiff, by never openly assenting, to the 
amount of the debt thus acknowledged to be due to him by the defendant, 
has placed it out of his power to take advantage of it now; but we think that 
he has a right to take advantage of it at any time, so long as the acknowledg¬ 
ment of the debt remains uncontradioted and unexplained by the defendant* 
Assuming that the execution of the ikramama was unknown in the first instance 
to the plaintiff, still if he afterwards became aware of it, and communicated 
to the defendant, as be did at any rate by bringing this suit, that he had 
assented to the adjustment, unless the defendant repudiated or explained away 
the admission that he had made, we consider that the [453] plaintiff 
is entitled to take advantage of that admission in this suit. 

We think, therefore, that the plaintiff is entitled to recover the amount 
admitted by defendant to be due, and the only question that remains is as to 
interest. With regard to this, as it does not appear that the plaintiff took any 
steps to enforce his claim, or to take advantage of defendant’s admission, before 
he brought this suit in December 1877, we do not think that he ought to be 
entitled to any interest up to that time. But from the commencement of the 
suit to the date of decree we think that he should be entitled to interest at 
12 per cent., and from that time till payment to the usual 6 per cent. He 
should also obtain bis costs in proportion to the amount recovered in both 
Courts. 

Appeal allowed. 


[6 CaL 453] 

The 26th November, 1880. 

Present: 

Sib Eichabd Garth, Kt., Chief Justice, and Mr. Justice Field. 


Hurri Prasad.Plaintiff 

versus 

Jaumna Prasad and another.Defendants/ 


Survey proceedings — Beng. Act V of 1H75, s. 45, cl. (b), and s. 62—Survey proceedings 
not taken for public purposes—Right of suit. 

Section 45, cl. (6) of Beng. Act V of 1875 applies only to a survey or some similar proceed¬ 
ing taken by a revenue officer “for some public purpose,” and against which any party who 
may be afiectod by the boundary laid down by such officer would have a right to object. 

Therefore, where such a proceeding, althougn initiated under Beng. Act V of 1876, has 
been taken for the purpose of settling the boundaries of private property as between the owners 
of it, the party aggrieved by the order of the Collector in such proceeding is not debarred 
by 8. 62 of the Act from bringing a suit m the Civil Court to have the boundaries 
ascertaiubd. 

This was a suit brouglit for the purpose of having the plaintiff’s right and 
possession in three bighas one cotta of land declared, and certain boundary 
pillars removed, and a map, sanctioned by a Collector, rectified. 

• Appeal from Appellate Decree, No. 2151 of 1879, against the decree of Baboo Koylash 
Chunder Mookerji, Subordinate Judge of Bhagalpore, dated the 25th August 1879, affirming 
the decree of Monlvi Mahomed Nurul Hosain, li^an Bahadur, Munsif of the district dated 
the 26th March 1879. ’ 
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CiAiJ l^he plaintiff and defendants were owners and proprietors of adjoining 
land^, and it appeared from the proceedings filed, that some time previous to 
the institution of the present suit, an application had been made by the present 
defen<4ants to a Collector under the Bengal Survey Act (V of 1875) for a 
settlement of the boundary of their estate, and that the Collector, in pursuance 
of such application, had settled the boundaries and sanctioned a map. The 
plaintiff alleged, in the present suit, that this boundary was erroneous, and that 
it had the effect of depriving him of three bighas and one ,cotta of land, trans¬ 
ferring it to the defendants,' and that the real boundaries had been correctly 
ascertained in a suit between himself and the father of the defendants ; he 
therefore brought this present suit for the purposes above-mentioned. 

The Munsif decided in accordance with the contention raised by the 
defendants, that, inasmuch as the plaintiff had not preferred an appeal against 
the proceedings, undqr B^QS- Act V of 1876, taken by the Collector, he was 
therefore debarred by the provisions of s. 62 of Beng. Act V of 1876 from 
bringing this suit in the Civil Court. He accordingly dismissed the suit. 

The plaintiff appealed to the Officiating Subordinate Judge, who upheld 
the decision of the Munsif. 

The plaintiff then appealed to the High Court. 

Baboo Amarendro Nath Chatterjee for the Appellant. 

Baboo Bojendro Nath Bose for the Bespondents. 

The arguments used are sufficiently set out in the judgments of the Court. 

The following Judgments were delivered ;— 

(iarth, C.J. —The plaintiff, who is the owner of Mouza Mokimpore, 
brings this suit for the purpose of having a certain boundary ascertained 
between his mouza and the mouza at Chuck Gopal, which belongs to the 
defendants. 

He says, that this boundary was determined in a suit which he C4S8] 
brought against Boghubar Singh and others, the proprietors of the defendants’ 
mouza, to which Lai]! Saha, the father of the defendants, was a party. 

In answ'er to this claim the defendants’ case is, that they had made an 
application to the Collector, under Beng. Act V of 18'75, to have the boundary 
between the plaintiff's land and their own laid down in accordance with 
the map made in a butwara-proceeding, which took place many years ago 
between the proprietors of the defendants’ mouza. 

The defendants further say, that, upon the application so made by them 
to the Collector, the boundary was laid down by an Ameen in the first 
instance ; that the plaintiff appeared and made objections to it, that eventually 
the Collector made an order laying down the boundary in accordance with the 
Ameen’s views , and that the plaintiff has not appealed against the decision of 
the Collector, as he should have done {see s. 62 of the said Act), before he 
could bring this suit. • 

The lower Courts apparently considered, that the case depended upon 
whether the proceedings of the Collector were regular or not, and whether 
by reason of s. 62 the plaintiff’s suit was barred; and they both decided 
that the order of the Collector was binding upon the plaintiff, and that 
he had no right (Under s. 62), not having appealed against the CoUector’s order, 
to bring this suit. 
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It has now been contended before us, that the order of the Collector ia hot 
• binding upon the plaintiff at all ; that the Collector had no jurisdiction under 
the circumstances to enter upon the enquiry ; and that, although the plaintiff 
may have taken part in the proceedings, the order of the Collector was not 
binding upon him. 

The defendants, on the other hand, contended that the proceedings of the 
Collector were perfectly legal. 

First they say, that the case was one coming under the provisions of those 
sections of the Act which immediately precede s. 45. But I tliink that this 
is clearly not so. In order to bring the case within those sections, it must 
appear that there was a survey going on under s. 3, and that the order of the 
Collector had been made under the sxirvey-proceedings. 

[456] Then, secondly, they say, that under s. 45 the Collector has power 
to lay down a boundary in any one of these three cases :— 

(a) Where the boundary has been determined liy a competent Court; or 
(b) where it has been laid down on a map m the course of a previous revenue 
survey or settlement or oilier proceeding of a revenue officer for any special 
purpose, and against which no obiection has been preferred to any authority 
competent to decide upon such objection, or (c) where it has been laid down 
by a survey under tliis Act. 

In any of these cases the Collector mav, if he thinks it desirable that the 
boundary so laid down shall he rolaid, proceed to relay it in the manner 
prescribed bv s. 44. The defendants say that the boundary which the plaintiff 
desires to ha\e ascertained in this suit is one which has been determined by a 
competent Court, because it was determined in the suit between Himself and 
certain of the proprietors of the defendants’ mouza, of whom the defendant’s 
father was one. But the boundary which the Collector was asked to lay 
down was not the boundary which was determined in that suit betw^een the 
plaintiff and the proprietors of the defendants’ mepza , on the contrary, it was 
a very different one, which w’as laid down, not in that suit, but in the butwara 
proceedings, which took place between the .several proprietors of the defendants’ 
mouza and to vs'hich the present plaintiff was no party. 

Then it is said that the ease comes within cl. (b) of s. 45, because the 
defendants’ alleged boundfiry was laid down in the butwara, which was a 
proceeding taken by a revenue officer for a special purpose. 

But in my opinion this is not so. 1 consider that cl. (b) applies only to a 
survey or some similar proceeding taken by a revenue officer for some public 
purpose, and against which any party who may be affected by the boundary' 
laid down by such officer would have a right to object. The latter part of tlxe 
clause clearly points bo tliis, because, speaking of the boundary, it says, “against 
which no objection has been preferred to any authority competent to decide 
such objection.” 

Now the defendants’ butwara was not a proceeding taken for any public 
purpose It wa* taken for the purpose of a division [457] of private property 
as between the owners of it ; and the boundary which was laid down was one 
to which neither the plaintiff’, nor any other person besides those interested 
in the defendant’s estate, had any right to object. 

For these reasons I think that the Collector had no power, under Act V 
of 1875, to determine the boundary laid down in the butwara-prooeedings so as 
bo bind the present plaintiff ; and therefore the latter is not prevented from 
bringing this suit by s., 62. 
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* Then, lastly, the defendants contend, that even assuming the proceedings 
of the Oollector to have been invalid under that Act, as the proceedings were 
taken at the instance of one of the parties and acquiesced in by the other, who 
took a part in them, his decision between them ought to be binding as an award. 
But the plaintiff was clearly no party to the proceedings in that sense. He 
objected to the boundary laid down by the Ameen, because he was under the 
impression tliat the Collector had a right by law to decide the boundary ; but 
there is no reason whatever for supposing that he intended to leave the' 
matter to be determined by the Collector as a private .and independent 
arbitrator. 

I think, therefore, that the plaintiff has a right to bring this suit in order 
to have the boundary laid down in the present suit ascertained 

The judgments of both the lower Courts will he reversed , and the case 
must go back to the Munsif’s Court for letrial The costs in all the Courts 
will abide the ultimate result. 

Field, J. —The plaintiff in this case is the proprietor of MouTsa Mokimpore. 
The defendants are the proprietors of Mouza Chuck Gopal. It ajipears that, 
at sometime previous to tiie institution of this suit, an application had been 
made to the Collector professedly under “ The Bengal Survey Act ” (V of 1875). 
The Collector, professing to proceed under this Act, laid down a boundary 
between Mouza Mokimpore and Mo"za Chuck Gopal 

The plaintiff alleges that this is an erroneous boundary, and that it has 
the effect of taking away from Mouza Mokimpore [458] three high as one 
cotta and 14f dhurs of land, and transferring this portion of land to Mouza 
Chuck Gopal, to which, according to his contention, it does not belong. He 
therefore asks that his right and possession in these three bighas one cotta 
and 14j dhurs of land mav be declared ; that the boundary pillars erected 
under the Survey Act may be removed , and that the map, upon which this 
boundary has been marked, may be rectified. 

In the lower Courts it was objected that the proceedings of the Collector 
were not in strict conformity with the provisions of Bong. Act V of 1875 ; and 
further, that as the plaintiff had prefen-ed no appeal to the revenue authorities, 
he is debarred by the provisions of s. 62 of the Act from bringing this suit 
in the Civil Court. 

If the Collector had jurisdiction, and in tho exercise of that jurisdiction 
committed certain irregularities of procedure, that is a matter which must have 
been rectified by an appeal to the superior revenue authorities. It becomes, 
therefore, unnecessary to say anything further upon this first question. 

In order to decide the second question, it becomes necessary to consider, 
in the first place, whether the Collector had, under the provisions of Beng. Act 

V of 1875, any jurisdiction whatever to deal with the question of the boundary 
between Mouza Mokimpore and Mouza Clmck Gopal. 

The jurisdiction given to the Collector in boundary disputes by Beng, Act 

V of 1875 IS a limited one. When the Collector is engaged in Ihe survey of a 
district, or portion of a district, which has been authorized by the Lieutenant- 
Governor under s. 3 of the Act, he has then power under s. 40 to deal with 
boundary disputes arising and necessary to be determined in the course of 
such survey. 

It is perfectly clear that no such survey was being conducted in the 
present case, and that, therefore, the provisions of ss. 40 to 44 have no appli¬ 
cation. 
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We come then to 8. 45. It was at one stage of the argument contended, 
that the Collector in laying down this particular boundary was merely laying 
down a boundary which had been determined by a Civil Court in a previous 
case; in fact [989] the case referred to in s. 2 of the defendants’ written 
statement. But on a reference to the application made to the Collector and 
to his proceedings, it is quite clear that the Collector never intended, and did 
not proceed, to lay down any boundary which was determined by the Civil 
Court m that suit. 

The respondents’ pleader then contended, that cl. (6) of s. 45 is appli¬ 
cable, and that what the Collector was really doing was relaying the boundary 
determined in previous butwara-proceedings. 

It is clear, however, that those butwara-proceedings were only for the 
purpose of partitioning Mouza Chuck Gopal between the proprietors thereof, 
and that the boundaries which the Collector had jurisdiction to determine in 
those proceedings were only the boundaries of the respective shares of the pro¬ 
prietors of that mouza. The Collector had not, and could not have, under 
the law, any power to determine the boundaries between Mouza Chuck Gopal 
and Mouza Mokimpore It is therefore impossible to say that this boundary 
was determined in the butwara-proceedings, and that the Collector was, under 
cl. (b) of s. 45 of Act V of 1875, proceeding to relay the boundary so deter¬ 
mined. 

It is clear, therefore, to my mind that, upon the application made to the 
Collector, he had no jurisdiction under the Act of 1875 to proceed to relay the 
boundary between Mouza Chuck Gopal and Mouza Mokimpore. I am also 
of opinion, that the submission of the plaintiff to the proceedings erroneously 
taken under Act V of 1875, could not give to the Collector a jurisdiction not 
conferred on him by the Act. I agree, therefore, in setting aside the judg¬ 
ments of the lower Courts and in remanding the case to the first Court for 
trial upon the merits. 

Appeal allowed—Case remanded. 


[460] The 27th November, 1880. 

Present: 

Mr. Justice White and Mr. Justice Field. 

In the matter of the Petition of Bhobosoonduri Dabee, Nobeen Chunder Sil and 

others 

versus 

Bhobosoonduri Dabee.* 

Probate — Caveat—Interest of Attaching Creditor — Next-of-km — Mortgagees—Succession 
I'Y of Jii6b},*s. 234, illus. (b), s. 242—20 and 21 Viet., c. 77, s. 61. 

A, u. Judgment-creditor, attached certain property as belonging to B, his debtor. S was 
the next-of km of C, deceased. The widow of C applied for probate of an alleged will of her 
husband. On caveat entered by A, — held, that he had such an interest as entitled him to 
oppose the grant. 

• Appeal from Original Decree, No. 218 of 1879, against the order of A. T. Maclean, 
.Esq., Judge of 24-Pajrganna8. dated the 25th of April 1879. 
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D hekl a mortgage from B, eyeouted subsequently to C’s death, of other property, which 
the widow also alleged formed part of her husband’s estate. On caveat entered by O,— held 
also, that he had snch an interest as entitted him to oppose the grant. 

Per Field, J.—Under s. 242* of the Succession Act, any person who can show that be 
is entitled to maintain a suit in respect of property over which probate would have eSect, 
possesses a sufficient interest to entitle him to enter a caveat and oppose the grant. 

facts of the case relevant to this rejKirt sufficiently appear in the 
judgments of the Court. 

Baboo Sham Lall Mitter and Baboo Mohun Chund Mitter for the Appel¬ 
lants. 

Baboo Ambica Chum Ghose for the Eespondent. 

The following Judgments were delivered :— 

White, J. —This is an appeal against a decree of the District Judge of the 
24-Pargannas, granting probate of the will of Nobo Coomar Ganguli, deceased, 
to Bhobosoonduri Dabee, the respondent, who is his widow and executrix. 

The testator died on the 21st October 1877, and left, besides his widow, 
two sons, Parbutti Churn Gp,nguli, an adult, and Hori Chum Ganguli, a minor. 
The will purports to give the entire property of the testator to his widow for 
her life, and after her C« 81 ] death to his sons. It thus postpones the inherit¬ 
ance of the sons until after their mother’s death. 

- Nobeen Chunder Sil, the appellant No. 1, claiips to have obtained in 1878 
a money-decree against Parbutti Chum Ganguli for a private debt of his, and, 
on the 4th of February 1879, which was about a month before the will was 
propounded, to have attached the share of Parbutti in the immoveable property 
left by the testator. 

The remaining two appellants, Bro]o Mohun Ghose and Obhoy Churn 
Sen, claim, under a mortgage executed by the two sons of the testator about a 
month after his death, to be the mortgagees of the immoveable property left 
by the testator. 

The three appellants filed a caveat against the granh of probate, but the 
District Judge, on the authority of a decision of this Court— Batjnath Shahai 
v. Desputty Smgh (I. L. E., 2 Cal., 208)—refused to allow them to take part 
in the proceedings or oppose the grant. 

The question before us is, whether, supposing the appellants to prove 
that they have the interests which they claim, they or either of them have 
such interests in the estate of the deceased as entitle them to file a caveat and 
oppose the grant ? 

It is not necessary to consider whether the case cited by the District 
Judge is good law, for it does not determine the question with which we have 
to deal In that case the parties opposing the probate were simple creditors 
of a person who was the heir of the deceased, supposing the testator had died 
without a will, and supposing also that he bad not adopted a son. In the 
present case the appellants have a claim upon the immoveable property left by 
the testator,—two of them as mortgagees of the persons whp, if the testator 

• (Bee. 242:—Probate or letters of administration shall have effect over all the property 

and estate, moveable and immoveable of the deceased, through- 

ConclusivenesB of pro- out the province in which the same is granted, and shall be 
bate or letters of adminis- conclusive as to the representative title against all debtors of 
tration. the deceased, and all persons holding property which belongeid 

t to him, and shall afford full indemnity to all debtors paying the 

debts, and all {lersons delivering up such proper^ to the person to whom such probate or 
letters of administration shall have been granted.} 
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left no will, are entitled to create the mortgage, and one of the appellants as 
the attaching creditor of one of these persons. 

In the search which I have been.able to make in the English reports and 
text-books, I can find no cases, and therefore no decision, in which persons 
standing to the deceased’s estate in the relation in which the appellants 
respectively stand have entered caveat or applied to revoke grants. Probate and 
administrations in England only affect personal property, and no title to such 
[462] property can be made without the act of the executor or administrator. 
It is plain that mortgages by the next-of-kin of their shares in the deceased’s 
personal estate, before distribution of the assets by the executor or adminis¬ 
trator, if they ever occur there, must be of extreme rarity. It is almost 
beyond the bounds of probability that a party would before probate take from 
the next-of-kin an assignment of their interest in the estate as upon an intes¬ 
tacy ; or that, if he did, he would not fortify his title by making the next-of- 
kin execute a power-of-attoi ney autliorizing him to oppose probate in their 
name. In this country, however, probate has effect over all the property of 
the deceased, both moveable and immoveable (s. 242 of the Indian Succession 
Act, 1865), and everything that is capable of assignment is, according to the 
habits and practice of the people of this country, constantly being assigned, 
quite irrespective of whether the title is inchoate or imperfect, doubtful 
or bad. 

It cannot be disputed that the appellants have a direct interest in disput¬ 
ing the will. They alleged that the will is a forgery, and has been concocted 
for the purpose of overriding their mortgage and attachment. The authorities 
show that, so long as the probate remains unrevoked, the attaching creditor 
could not bring the attached property to sale, nor could the mortgagees by any 
suit get the benefit of their mortgage. Their proceedings in each case would 
be defeated by the production of the probate, for they could not raise the 
issue that the will was forged. “ A probate unrevoked,” says Mr. Justice 
Williams in Vol. I Williams on Executors, 7th edition, p. 549, “ is conclusive 
both in the Courts of law and equity, not only as to the appointment of 
executors, but as to the validity and contents of the will, so far as it extends 
to personal property.” As a probate in India extends to immoveable property, 
the doctrine applies in this country to all the property left by the deceased. 
The only grounds on which the appellants could impeach the probate in a 
Civil Court would be those stated in the 44th section of the Indian Evidence 
Act, namely,—that the probate was granted by a Court not competent to grant 
it, or that it was obtained by fraud or collusion, which means fraud or 
collusion upon the Court, and perhaps also fraud upon the iperson disinherited 
by the will— [463] Barncsly v. Poivcl (1 Ves., Sen., 119, 284); but they could 
not show that the will w^as never executed by the testator or was procured by 
a fraud practised upon him. It is obvious, therefore, that, unless the appellants 
have a locut> standi in the Probate Court, they are without remedy, supposing 
their case against the will to be true. 

Market and Prinsep, JJ., in Komollochun Dutt v. Ntlruttun Mundle (I. 
L. R., 4 Cal, 360) have virtually decided the question before us, so far as the 
mortgagee-appellants are concerned. The plaintiff there had purchased from a 
widow an estate which she was supposed to have inherited from her husband. 
Afterwards the brother of the husband obtained and produced at the trial 
probate of a will of the husband, by which he bequeathed the whole property 
to his brother. The plaintiff' sued to recover the property from the, possession 
of the brother, alleging that the will was a forgery. This Court reversed a 
remand order of the District Judge, which directed the first Court to try the 
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qoestion of the genuineness of the wiU, and directed that the trial should be 
postponed in order that the plaintiff might apply to the Probate Court of the 
District Judge to revoke the grant of probate. 

MabebYi J., apparently based his decision upon the language of s. 242 of 
the Indian Succession Act. But that section, whilst stating that the probate 
shall be conclusive as to the representative title, is silent as to its effect with 
respect to the validity and contents of the will. Its conclusive effect in the 
latter respects is really the legal consequence of the exclusive jurisdiction of 
the Court of Probate, as stated by Mr. Justice Williams in Vol I, Williams on 
Executors, p. 549. In the mofussil the District Judges are the sole Courts of 
Probate, and it would be obviously inconsistent with the exclusive jurisdiction 
conferred upon them, that probates until revoked should not be conclusive as 
to the due execution of the will to which the grants relate. 

The mortgagee-appellants in the present case stand Bubstan-[464]tially in 
the same position as the plaintiff in Komollochun Dutt v. Nilruttun Mundle 
(I.L. E., 4 Cal., 360); they are purchasers pro tanto and assigns of the 
immoveable estate of the deceased, although only for the limited purpose of 
securing money which they have advanced to the testator’s heirs. If, according 
to the authority just cited, they might apply to revoke the probate that has 
issued, it follows that they may also enter a caveat and oppose the grant. 

The ease of an attaching creditor of the next-of-kin was not before the 
Court in Komollochun Dutt v. Nilruttun Mundle (I. L. E., 4 Cal., 360), but 
Mahkby, J., intimated an opinion that an attaching creditor was also entitled 
to apply to revoke probate. This point has been recently decided in favour of 
the attaching creditor in Umanath Mookhopadhya v. Ntlmoney Singh {Ante, 
p. 429). 

I am of opinion, therefore, that the appellants claim respectively such 
interests in the estate of the deceased as entitle them, upon proof of their 
interests, to file a caveat and oppose the grant of probate of the will of Nobo 
Coomar Ganguli, deceased. 

As the Court below in effect dismissed their caveat without deciding whether 
they had the respective interests which they claim, it will be necessary for them 
to prove those before being allowed to oppose. 

The appeal-is allowed, the decree of the lower Court is set aside, and the 
case remanded for trial on the merits, upon proof being first given by the 
appellants of the respective mortgage and attachment. The costs of the first 
trial and of the trial on the remand to abide the result of the remand. 

Field, J .—In this case one Bhobosoondury Dabee applied to the Court of 
the District Judge of the 24-Farganas for probate of a will said to have 
been executed by her deceased husband, Nobo Coomar Ganguli. A caveat 
was lodged by three persons, Nobeen Chunder Sil, Brojo Mohun Ghose, and 
•Obhoy Churn Sen. Brojo Mohun Ghose and Obhoy Churn Sen claimed to 
come in and see the proceedings an^ oppose the grant of probate, on the ground 
that the testator’s sons Par-[4653butti Churn Ganguli and Hori Churn Ganguli 
had mortgaged to them a portion of the property which Hblonged to the 
deceased Nobo Coomar Ganguli, and which would have descended to these 
eons, the heirs, according to Hindu law, if Nobo Coomar Ganguli had died 
mtestate. 

Nobeen Chunder Sil obtained a decree for a private debt against Parbutti 
Chum Ganguli, and in execution thereof attached Parbutti Chum's share in 
the property before the will was propounded. 
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The learned District Judge of the 24-;Farganas, upon the authority of 
the case of BaijncUh Shahai v. Desputty Stngh (I. L. B., 2 Gal208), held, 
that these three caveators were not entitled to see the proceedings and oppose 
the grant of probate. 

The contention of all three caveators is substantially this, that the sons of 
Nobo Coomar Ganguli had, upon their father’s death, inherited his property and 
mortgaged it to Brojo Mohun and Obhoy Chum; and that the will propounded 
by Nobo Coomar's widow is a forgery, and has been concocted for the purpose 
of defeating the rights of the mortgagees and the creditors of the sons. 

With respect to Brojo Mohun Ghose and Obhoy Chum Sen the case 
stands tnus : These two persons are mortgagees, and ^ing assignees of Nobo 
Coomar’s sons, may be said to stand in the shoes of these sons. If the 
contention of these two persona is tme—namely, that Nobo Coomar died 
intestate, and that the will propounded by his widow is a forgery, concocted for 
the purpose of perpetrating a fraud upon them—it becomes an important question 
to conside” whether they have not such an interest as will enable them to show 
that the will is a forgery, and has been manufactured for the purpose of 
practising a fraud upon them , and secondly^ whether they are entitled to show 
this In the probate proceedings before the District Judge, or have the right to 
show it in a suit framed for the purpose and instituted in a different 
Court. 

In the case of KomoUochun DuU v. NilriiUwi Miindle (I. L. K. 4 Cal., 860) 
it has been held by Markhy and Pbinsep, JJ., that the grant of probate is the 
decree of the District Judge, which cannot be [466] questioned or set aside in 
any other Court of inferior jurisdiction. In that case two brothers were joint 
proprietors of certain property. One of them died childless, leaving his widow 
him surviving. This wndow' sold her interest in her husband’s estate to one 
Nilruutun Mundle After this sale the surviving brother propounded a wnll 
said to have been executed by his deceased brother. Probate of this will 
was obtained in the Court of the District Judge. Nilruttun subsequently 
sued to recover the widow’s share of the property, alleging the w'ill to be a 
forgery. Markby, J., referring to, and approving of, the case of Mai/ho 
V. W^lhams (2 All. H. C Hep , 2GH), held that the validity of the will could not 
be questioned m the Court of the Subordinate Judge, and that the proper 
course for Nilruttun was to apply to the District Judge to revoke probate of 
the will. Nilruttun’s appeal was accordingly adjourned to enable him to 
make an application to the District Judge for revocation of the probate. 
Maukby, J., said that “ the grant of probate is the decree of a Court which no 
other Court can set as.de except for fraud or want of jurisdiction, and no such 
ground is alleged here.” 

So far as the facts of the case appear from the published report, I am 
myself unable to understand tins observation. Nilruttun contended that the 
will was a forgery. There was no suggestion that the suiviving brother had 
propounded and obtained probate of a forged will, being in ignorance of the fact 
of its being forged, and if, knowing the will to he forged, he propounded it in the 
Court of the Di^rict Judge for the purpose of obtaining probate accordingly, it 
is difficult to see that fraud was not practised upon the Couit of the District 
•Judge. 

In the case now before us the caveatois, Brojo Mohun Chose and Obhoy 
Churn Sen, allege that the will is a forgery, and has been concocted by the 
widow and her eons iri collusion for the purpose of defeating the rights of them, 
the mortgagees. This, is a case which appears to stand on all fours with the 
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case of KomoUochun Dutt v. Nvlruttun Mundle (I. L., B., 4 Cal., 360); 
and if these caveators are unable to contest the validity of the will in 
t«7] another Court, and are also precluded from coming in to see the probate- 
proceedings and Closing the grant of probate, it is clear that they will be 
entirely without a remedy. 

In the case of Bmjnath Shahai v. Desputty Singh (I. L. E,, 2 Cal., 208) the 
persons who opposed the grant of probate had not lodged a caveat, and they 
were merely creditors of the next-of-kin of the deceased. I think that there 
can be no doubt that such " persons were not persons claiming to have an 
interest in the estate of the deceased ” within the meaning of s. 250 of the 
Indian Succession Act (X of 1865). In KomoUochun Dutt v Nilruttun Mundle 
(I. L. B., 4 Cal., 360), Marki^Y, J., drew a distinction between a mere creditor 
of the next-of-kin and a purchaser or assignee of the next-of-kin, and observed 
that a purchaser or assignee would be in a very different position from a 
creditor of the next-oF^kin. Following the authority of this case, I think that 
Brojo Mohun Ghose and Obhoy Churn Sen, being mortgagees of the sons of 
the alleged testator, are entitled to come in and see the proceedings and contest 
the grant of probate. 

According to the law of England, the grant of probate of a will has always 
been conclusive as to the validity of the will, so far as personal property is 
concerned. Repeated attempts were made to induce the Court of Chancery to 
assume a jurisdiction which would have infringed this principle. In the 
case of Allen v. M’Phcrson (1 H. L. Gas., 191) a bill was filed to have tlie 
executors of a will declared trustees for one R. A. to the amount of certain 
bequests which had been made in the will and certain codicils, but revoked by 
a later codicil. The ground upon which relief was asked was, that this last 
codicil had been executed under undue influence of the residuary legatee and 
false representations made at her instance respecting R. A.'s character. It w'as 
decided {dissenticntibus Lord CoTTENliAM, Chancellor, and Lord Langdale, 
M. R.) that the Court of Chancery had no jurisdiction in the matter, and that 
the proper course would have been an appeal to the Judicial Committee of the 
Privy Council against the sentence of the Ecclesiastical Court. 

In the case of Meluish v. Milton (Ij. R., 3 Ch. D., 27) a wife had, as sole 
exe-[4683cutrix, obtained a grant of probate, and it was held that the Court of 
Chancery had no jurisdiction to entertain a bill to have her declared a trustee 
for the heir-at-law and solo next-of-kin, on the ground that she was not the 
lawful wife of the testator, as she had a former husband living, and that as the 
will was made in favour of the wife, she was not entitled to take the property 
under this will. 

There are numerous other cases which establish the position that a grant 
of probate is, so far as regards personal estate, conclusive as to the genuineness 
of the will of which probate is granted. 

In 1857 it was enacted by the Court of Probate Act, 20 and 21 Viet., 
o. 77, s. 61, that “ where proceedings are taken for proving a will in solemn 
form, or for revoking the probate of a will on the ground of the invalidity 
thereof, or where, in any other contentious cause or matter under this Act, the 
validity of a will is disputed, unless, in the several cases aforesaid, the will 
affected only personal estate, the heir-at-law, devisees, and other persons 
having or pretending interest in the real estate affected by the will, shall, 
subject to the provisions of this Act and to the rules and orders under this Act, 
be cited to see proceedings ; or otherwise summoned in like manner as the 
next-of-kin or others having or pretending interest in the personal estate 


331 



I* h. €al. m m THE IC&TlipiB OF *HH0B0800NDUB1 DABEE [1880J 

affected by a will, should be cited or summoned, and may be penpciited to 
become parties or intervmie for their respective interests in such ilsal estate, 
subject to the roles and orders and to the discretion of the Court.” Section 
62 then enacts, " that where probate of such will is granted after such proof in 
solemn form, or where the validity of the will is otherwise declared by the 
decree or order in such contentious cause or matter as aforesaid, the probate, 
decree, or order respectively shall enure for the benefit of all i)er8onB interested 
in the real estate affected by such will, and the probate copy of such wiU, 
or the letters of administration with such will annexed, or a copy thereof, 
respectively stamped with the seal of the Court, shall, in all Courts and in 
all suits and proceedings affecting real estate of whatever tenure, be received 
as conclusive evidence of the validity and contents of such will, in like 
t«9j manner as a probate is received in evidence in matters relating to the 
personal estate ; and where probate is refused or revoked on the ground of the 
invalidity of the will, or the invalidity of the will is otherwise declared by 
decree or order under this Act, such decree or order shall enure for the benefit 
of the heir-at-law or other persons against whose interest in real estate such 
will might operate, and such will shall not be received in evidence in any suit 
or proceeding in relation to real estate, save in any proceeding by way of appeal 
from such decrees or orders.” S^tion 68 provides that in certain cases the 
heir need not be cited, and that where he has not been cited, he is not to be 
afiected by the proceedings. Section 64 enacts that, ” in any action at law or 
suit in equity, where, according to the existing law, it would be necessary to 
produce and prove an original will in order to establish a devise or other 
testamentary disposition of, or affecting, the real estate, it shall be lawful 
for the party intending to establish in proof such devise or other testamentary 
disposition to give to the opposite party ton days, at least, before the trial or 
other proceeding in which the said proof shall be intended to be adduced, 
notice that he intends at the said trial or other proceeding to give in evidence 
as proof of the devise or other testamentary disposition the probate of the 
said will or the letters of administration with the will annexed or a copy there¬ 
of, stamped with any seal of the Court of probate; and in every such 
case such probate or letters of administration, or copy thereof, respectively 
stamped as aforesaid, shall be sufficient evidence of such will and of its 
validity and contents, notwithstanding the same may not have been proved 
in solemn form, or have been otherwise declared valid in a contentious 
cause or matter, as herein provided, unless the party receiving such notice 
shall, within four days after such receipt, give notice that he disputes the 
validity of such devise or other testamentary disposition.” 

The Indian Succession Act (X of 1865) makes no distinction between real 
and personal property and the effect of probate of a will upon such property 
respectively. Section 242 enacts that “ probate or letters of administration 
shall have effect over all the property and estate, moveable or immoveable, of 
t«03 the deceased, and shail be conclusive as to the representative title 
against all debtors of the deceased and all persons holding property which 
belongs to him, and shall afford full indemnity to all debtors paying their 
debts, and all pet-sons delivering up such property to the person to whom such 
probate or letters of administration shtUl have been granted.” 

That probate of a will is conclusive as to the legal character of the execu¬ 
tor was decided in Allen v. Dundas (3 T. B., 125) and in Noell v. Wells (1 Lev., 
235), and has never since been doubted. 

The section, which I have just quoted?affirms and enacts the condusive- 
ness of a grant of probate or administration as to the representative title 
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merely, and it is a matter of observation that in this Act, passed in 1866, no 
provisions were introduced similar to those which I have just quoted from the 
Court of Probate Act of 1857, declaring a probate of will to be conclusive evidence 
in all Courts and in all proceedings of the validity and contents of the will itself. 
Are there any provisions in the Indian Succession Act which supply this 
omission or deficiency, whichever it may be called ? Section 250 of the Act 
gives to the District Judge the large power of issuing citations to all persons 
claiming to have any interest in the estate of the deceased. What is the 
meaning of the expression “ persons claiming to have any interest?" It 
aiq)eara to me that the persons 'daiming to hatve any interest " must be per* 
sons having such an interest as would entitle them to maintain a suit in res¬ 
pect of the subject-matter of such estate—persons having, for example, such 
an interest as, according to the' practice of the Court of' Chancery, would 
entitle them to file a hill in a Court of Equity”; see this question discussed in 
Daniell's Chancery Practice, 5th Edition, page 267. If this be the proper 
construction, I think that the mortgagees, Brojo Mohun Ghose and Obhoy 
Chum Sen, and also the attaching creditor, Nobeen Chunder Sil, are persons 
who might have been properly cited under s. 250, and who, having come in 
and stated the interests claimed by them, are entitled to be made parties to 
the suit brought in the Court of the District Judge to obtain probate of the 
alleged will. Section 261 then enacts “that in any case be-Li7l] fore the 
District Judge in which there is contention, the proceedings shall take, as 
nearly as may be, the form of a regular suit, according to the provisions of 
the Code of Civil Procedure, in which the petitioner for probate or letters of 
administration, as the case may be, shall be the plaintiff, and the person who 
may have appeared to oppose the grant shall be the defendant.” 

It would appear that the persons who have appeared as caveators, and 
have been parties to the contentious proceedings in the Court of the District 
Judge (and perhaps also those persons who having been served with personal 
notice have failed to appear), will be the only parties bound by those pro¬ 
ceedings ; and that other persons falling within the definition “ persons claim¬ 
ing to have any interest, Ac.,” who are not parties to the original proceedings, 
or, though entitled to be cited, were not served with personal notice thereof 
[see illus. (i) to s. 234], have for their only remedy an application under s. 234 
for the revocation or annulment of the grant of probate or letters of a>dminis- 
tration ; and that* in making such an application, they will be limited by the 
expression “ just cause ” as defined in that section. 

Section 235 enacts that “ the District Judge shall have jurisdiction in 
granting and revoking probate and letters of administration in all cases within bis 
district.” The jurisdiction created in the mofussil by the Indian Succession 
Act is a new jurisdiction which, before the passing of this Act, did not belong 
to the Civil Courts. According to the ordinary rules for the interpretation of 
Statutes, it follows that this jurisdiction can be exercised only by the Court of 
the District Judge, and not by any other Civil Court in the mofussil. I am, 
therefore, of opinion that, whether the persons interested came in the first 
instance to oppose the grant of probate, or subsequently to have a grant revoked 
or annulled, they must come to the Court of the District Judge; and as this 
Court has thus an exclusive jurisdiction, it must be oarefiri not to deny all 
remedy to persons interested by refusing to allow them to be made parties to 
its prooeedings. As to the tmct of what constitutes a sufficient interest to 
entitle any particular person to be made a party, according to the view which 
1 have already stated, I think it comes to [172] this, that any person has a 
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sufficient interest who can show that he is entitled to maintain a euit in 
respect of the property over which the probate would have effect under the 
provisions of s. 242 of the Indian Succession Act. 

I concur in allowing the appeal and remanding the case for trial on the 
merits. The appellants will of course have to prove the interest alleged by 
them. 

Appeal allowed. 

NOTES. 

fC AYE AT—WHO CAN FILE?— 

Following this case it was hold in Suhhamongal Dosn v Shoshi Bhosnn Dosai (1884) 10 
Cal. 415 that a mortgagee of the properties inherited by a son from his mother could oppose 
the grant of a probate to a will set up by daughter in-law. A presumptive reversioner is held to 
have sufficient interest to oppose the grant of probate though his interest is only contingent: 
In the matter of tJie ^yetihon of Htirro Lall Saha (1882)8 Cal. 570 ; Brindabun Chunder Saha 
V. Somcshwar Sluibat Parmamck (1907) 10 C. L. J. 268. But a person claiming adverse 
interest in the estate of the deceased and denving the power of disposing properties in the 
testator cannot file a caveat Ahvrnm Das v Jayniam Patid (1889) 17 Cal. 48 where the pro¬ 
position laid down in this case bj FIELD J was dissented fiom The practice of the Bombay 
High Court is the same Ochira Bam v. Dolatinni (1904) 6 Bom L R. 961 where it was held 
that the brother of a testatar could not file a caveat objecting that the testator had no power 
to dispose of joint family property.} 


[e Cal. 472] 

The 27th November, 1880. 

Present: 

Mr. Justice Mttter and Mr Justice Maclean. 

Baboojan Jha.Judgment-Debtor 

versus 

Byjnath Dutt Jha and others.Decree-holders 

EzecuUon I'roceedings—Meaue Profits—Amount awatded in Execution larger than that 
claimed in Plaint—Couit Fees Act (VJI of 1870), s. 11, para. 'J. 

The plaintiff brought a suit for possession, and for a certain sum as mesne profits which 
he assessed at throe tunes the annual rent paid to the defendant by ten.ants in actual 
possession of the land. He obtained . 1 . decree for possession, and the decree orrlerod that the 
amount of raosne pro'its due to him should be determined m the execution-proceedings. On 
an investigation, .1 larger sum was found to lie due to him for mesne profits than that claimed 
by him in his suit. The plaintiff, therefore, paid the excess fee as provided by para 2 of 
8, 11 of Act VII of 1870 ; but held, the amount of mesno profits recoverable by him must be 
limited to the amount claimed in the plaint. 

In this matter the decree-holders had been plaintiffs in a suit to recover 
possession from*the defendant (the judgment-debtor in this matter) of certain 
lands in Monza Juggut, and also for mesne profits which it appeared they had 
in their plaint assessed at Es. 309, or three times Es. 103, the annual rent paid 
to the defendant by tenants in actual possession of the land. In this suit the 
plaintiffs, on the 24th July 1878, obtained a decree for possession, and it was 

• Appeal from order, No. 174 of 1880, against the order of H. W, Gordan Esq., Judge 
of Tirhut, dated the .80th April 1880 affirming the order of Baboo Tej Chunder Mookerjee, 
Milnsif of Madboobani, dated the I3th BeptemW 1879: 
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also ordered by the decree that the amount of the mesne profits claimed was 
to be determined ip the execution department.- An Amin was accordingly 
deputed to maike [WSJ the necessary investigation, and he, after doing so, 
reported that the amount of mesne profits to which the plaintiffs were entitled for 
the^ three years, was a sum nearly three times as great as that mentioned in their 
plaint. In making this report, the Amin went on the principle that the plaintiffs 
having been in actual or khas possession of the lands claimed by them at the time 
when they were wrongfully dispossessed, were entitled to recover the full amount 
which they would have realized had they not been wrongfully dispossessed, 
and not what the judgment-debtor chose to receive according to his own 
arrangement while in wrongful possession. 


The Munsif having overruled the objections of the judgment-debto’' to this 
report, the latter ajjpfealed to the Officiating District Judge of Ti-hut, and in 
this appeal, for the first time, raised, in addition to the objections previously 
urged by him, the further objection that the plaintiffs were bou’^d b\ the 
claim as to mesne profits made by them in their plaint. The District judge 
overruled all the objections of the judgment-debtor, and as to the one 
then first urged before him, ruled, that the appellant could not go behind 
the decree which had ordered tiiat the amount of the mesne profits claimed 
was to be determined in the execution department without directing that 
the amount of mesne profits specified in the jilaint should be the maximum 
amount recoverable in execution. In support of this view' he refe’*red to the 
following cases— Uobiml BhtikiU v. Dtffiimburce Debia (9 W. R., 
217), JL ukheekfint Doss v. DaeitdfjaJ Doss (14 W. R., 82), and Pearee SoonduTee 
Dossee v. Eshan Chmider Bose (16 W. R., 302), also to s. 11 % para. 2 of Act VII 
of 1870 (Tlie Court I ees Act), which jirovides, tliat *'where the amount of 
mesne profits is left to bo ascertained m the course of the execution of the 
Aeoree, if the piofits 'so asceriameil exceed the profits claimed, the decree shall 
be stayed until the difference between the fee actually paid and the lee which 
would liave been payable had the suit comprised the whole of the profits so 
ascertained, is paid. ’ It was clear, the Court remarked, from this section 
that the Legislature did not intend tliat the claimant sliould, [474] in the 
niatter of mesne pi’ofits, be limited to the amount claimed in his plaint, and as 
in the case before it, the excess fee had been paid by the decree-holders, it 
dismissed the appeal with costs. 


From this decision the judgment-debtor appealed to the High Court 
Baboo Animd Gopal Paid for the Appellant. 

Baboo Uniakah Mukerjee for the Respondents. 


•[Sec. 11 


Procedure in suits for 
mesua profits or account 
when amount decreed ex¬ 
ceeds amount claimed. 


■In suits for mesne profits orfoi immoveable property and mesne profits, or for 
an account, if the profits or amount decreed are or is in excess of 
the profits claimed or the amount at which the plaintiff valued 
the rolicl sought, the decree shall not bo executed until the 
difference between the foe actually paid and the fee which would 
have been payable had the suit comprised the whole of the pro¬ 
fits or amount so decreed shall have been paid to the proper 
officer. ^ 

Where the amount of mesne profits is left to be ascertained in the course of the exe- 

lie stayed until the difference between the foe actually 
paid and the fee which would have been payable had the suit comprised the whole of the proflte 
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The.Jncl^nMBt of the Court (Mitteb end Maclean, JJ.) was ddivered fay 

■ittev, J.—^In this case the appellant has been adjudged liable for about 
Bs. 1,^60 as mesne profits due for three years on account of the respondents' 
share, thrw annas eight gundas one dumri, in Mouza Juggut, for which the 
respondents got a decree on 24th July 1878. 

The only contention raised before us is, that the respondents are bound by 
the amount of mrane profits claimed by them in the plaint, viz,, Bs. 309. 

For the appellant two oases have been cited— Karoo Lai Thakoor v. Forbes 
(7 W.R., 140) and Gooroo Doss Boy v. Btinpshee Dhursein (15 W. R., 61). In 
the former of these, it was laid down that ‘^if the plaintiff had estimated his 
mesne profits in a general way with the view of determining the value of the 
suit, he would have been entitled to recover whatever sums had been realised 
or were capable of being realised by the defendant; but when he comes into 
Court, and knowingly fixes the rate of each bigha of land, he is bound by his own 
assessment. ” LocH, J., who was one of the Judges in this case, seems to havo 
decided a subsequent case, that of Hurro Oobind Bhukut v. Digumburee Debior 
(9 W. R., 217), in an opposite sense: but be joined in deciding the latter case, 
that of Gooroo Doss Boy v. Bungshee Dhur Sein (16 W.R., 61), on the same prin¬ 
ciples as were laid down in Karoo Lai Thakoor v. Forbes (7 W. R., 
140). The respondent meets the contention by reference to two deci¬ 
sions of this Court— Lukheekant Doss v. Deendyal Dass (14 W. R., 82), 
[178] and Pearee Soonduree Dossee v. Eshan Chunder Bose (16 W. R., 302). 
In the former of these cases it was laid down, that " even Wth respect to the 
claim as stated in the plaint that would be subject to the result of further 
investigationand in the latter case, D. N. Mitteb, J., laid down that where 
the decree did not limit the amount, and the plaint stated the amount 
approximately, the Court executing the decree could not go behind it. 

Section 11 of the Court Fees Act was also cited in support of the 
respondent’s contentfOn. 

In their plaint the respondents deliberately claimed Rs. 103 as the 
annual rent of the land from which be had been dispossessed. There was no 
approximate rate or amount mentioned. 

We think that the general rule that a plaintiff cannot recover more than 
be claims in his plaint, ought not to be departed from except under special 
circumstances. The decision in the case of Gooroo Doss Boy v.. Bungshee 
Dhur Setn (15 W. R. 61) lays this down, as we think, correctly. In this ease the 
plaintiffs appear to have been aware that the lands of which they sought posses¬ 
sion were in the occupation of tenants paying an ascertained rent of 103 for 
plaintiff's share; that being so, the plaintiffs demanded damages at that rate on 
account of the loss they had sustained from the wrongful possession of the 
defendant. It would have been better if the first Court had not reserved the 
ascertainment of the mesne profits for execution, and our decision is, that the 
plaintiffs can recover no more than Rs. 309 for the years 1280-82. 


The appeal will, therefore, be decreed with costs, which we assess at two 
gold-mohurs. • 


Appeal allowed. 


Moras. 

{IKODfiy OF ME8NB PROFITS— 

Whether the plaint^ could recover in exeeuUon more than that claimed in the jfdaint. 
The rule laid down in Otis case is not a general rule:—(1883) 9 Gal. 113 where the Jodgai 
allowed mote than the amo^t claimed in the plaint after consulting the Judges who 
this case.] 4 


m 



CRUNDRO MOHAMKP ESRAK,(18803 I. li. ft. • 0*1.191 

. ■* 

Tbe made in tin plaint with referanqe to the amotmt is only eridenoe against 

' he plaihtitl: i^d.) The rule will not apply when the plaintiff claims the amount appioxi. 
mately: (IMS) 8 da!.. S05, where the Judges distinguished this ease on the ground that 
the plaintiff here in had deliberately fixed the amount in the plaint. 

Under the present Oivil Procedure the determination of question of mesne profits is not 
left to the execution department.] 


ti78a APPELLATE OKIMINAL. 

The 29th NovemheTt, 1880. 

Present: 

Sir Bichabd Garth, Kt., Chief Justice, and ’Mr. Justice Field. 

In the matter of the Petition of Mohamed^shak. 

Ghundro Matwari ^ 

versus 

Mohamed Eshak.’’' 

Appeal — Juriedietion—Time from which an order of appointment dates. 

An Assistant Magistrate convicted an accused on the 12th August, and by an order of 
even date, such Magistrate was invested with power to act as a Magistrate of the 1st class, 
although the fact, that he had been so invested with full powers, was not communicated 
to him until the 23rd idem. The accused appealed to the District Magistrate and wa 
acquitted. On motion made to the High Court to set aside the acquittal, on the ground 
that, after the' date of the order of the Lieutenant-Governor investing the Assistant 
Magistrate with further powers, no appeal lay to the District Magistrate— held, that even 
supposing the Lieutenant-Governor’s order conferred first class powers mpon the Assistant 
Magistrate from the moment it was made, it must be shown before the District Magistrate’s 
decision could be set aside, that the order of the Lieutenant-Governor was signed before 
the conviction. 

Qwsra.—Whether an order investing a Magistrate with Ist class powers, is of any force, 
or amounts to an authority to exercise such powers, until the order has been offici^ly com¬ 
municated to the Magistrate ? 

In this case the accused, Ghundro Marwari, was charged with criminal breach 
of trust under s. 408f of the Penal Gode; and the Assistant Magistrate found 
him guilty, and sentenced him, on the 12th of August 1880, to four months’ 
rigorous imprisonment. 

The accused appealed to the Magistrate, who held, that he had not act^ 
in such a manner as to bring him under the criminal law, and released him 
from imprisonment. 

The prosecutor then applied to the High Gourt to have the' District 
Magistrate’s judgment set aside, on the ground that on the very day (the 12th 

—>— ----—-j- 

*Criminal Motion, No. 260 of 1880, against the order of C. C. Stevens, Esq., Officiating 
Magistrate of Burdwan, dated the 24th August 1880. 

tCSeo. 408.—Whoever, being a clerk or servant, or employed as a clerk or servant, and being 

in any manner entrusted in such capacity with prope^ or w^ 
Criminal breach of trust any dominion over property, commits criminal breach of trust 
by a oftek or servant. fax respect of that property, shall be punished with imprisonment 

of either description for a term which may sxtend to seven years, 
and shall also be liable to fine.] 


8 0A£i.»48 


837 



1.%'. TR. % C*l. Vtl IN THE MATTEB OF MOHAMED (1880] 

August 1880) on which the ftccused was convicted by the Assistant Magistrate, 
the latter was, by an order of the Lieutepant-Gpvemor, made a first class 
Magistrate, and consequently that the Dist^sct Magistrate had no jurisdiction 
to entertain an ap^sl from his decision. It appeared from a letter from the 
Magistrate of Burdwan to the Eegistrar 6f the £4773 High Court, that the 
Assistant Magistrate had been invested by Government with full powers to act as 
a Magistrate of the first class; but that the letter informing the Magistrate of 
Burdwan of the fact, was not received until the 21st of August, and was not 
communicated to the Assistant Magistrate until the 23rd. ^ A rule was granted 
calling on the accused to show cause why the order made on appeal should not 
be set aside. 

Mr. M. P. Gasper (with him Baboo Amarendronat^ Chatterjee) for the 
accused. 

Mr. JET. Mendies in support of the rule. 

The Opinipfi of the Court (Garth, C. J., and Field J.) was delivered by 

Garth, C.'J. —In this case one Mohamed Eshak applied to this Court to 
send for the papers in a case m which one Chundro Marwari has been acquit¬ 
ted by the District Magistrate, for the purpose of having the Magistrate’s 
judgment set aside. 

Chundro Marwari was convicted on the 12th of August last by 
Mr. Caspersz, who was the Assistant Mit.gistrate, of criminal breach of trust, 
upon the prosecution of Mohamed Eshak, who was his 6mplo>er. An appeal 
was preferred to the District Magistrate, who, after hearing the case, reversed 
the conviction and acquitted the prisoner. 

We were asked to set aside this judgment of the District Magistrate, upon 
the ground tliat, on the very day on which Chundro Marwari was convicted by 
Mr. Caspersz, Mr. Caspersz was, by an order of the Eieutenant-Governor, made 
a first class Magistrate, and consequently that the District Magistrate had no 
jurisdiction to entertain an appeal from his decision. 

But having now ascertained the true state of the case, 1 think that there 
is nothing in this objection. In the first place I have great doubt, whether the 
mere order of the Lieutenant-Governor, that a Magistrate shall be vested with 
first class powers, is of anv force, or amounts to an authority to the Magistrate 
to exercise those powers until the order of the Lieutenant-Governor has been 
officially communicated to him—until in fact he [478] knows officially what the 
order of the Lieutenant-Governor is ; and as the order, which was made on the 
12th of August, could not have tieen received by Mr. Caspersz until after that 
day, tliere is no reason whatever why his decision of the 12th of August should 
not have been made the subject of apjioal to the District Magistrate 

But even supposing that the order of the Lieutenant-Governor conferred 
upon the Magistrate first class powers from the moment when it was made, it 
does not appear tliat in this ease the order, making Mr. Caspersz a first class 
Magistrate, was signed before the conviction. It may well be that the convic¬ 
tion took placb in the early part of the day, and that the order, making 
Mr. Caspersz a first class Magistrate, was made afterwards, and unless we are 
satisfied that the District Magistrate had no power to hear the case upon 
appeal, I think it clear that we ought not to interfere. 

But then it is said that, as the case is now before us, w'e ought to set aside 
•the judgment of the District Magistrate, if we find that it is erroneous in point 
of law. T confess, I entertain some doubt as to what our powers may be in 
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that respect; but assuming that we had the power> I certainly should be unwill¬ 
ing, under the circumstances of this case, to set aside a j adgment of acquittal* 
These, cases of criminal breach of tmst often involve very nice questions ; and' 
I think that the materials before the Magistrate may well have justified him in 
holding that, having regard to the confidential relation which existed between 
the prosecutor and the prisoner, the acts committed by the latter might make 
him answerable to his master civilly, but not criminally. That being so, I am 
of opinion, that we ought not to interfere, and that the rule must be discharged. 

Buie discharged. 


APPELLATE CIVIL. 

The Snl December, 1880. 

Present : 

Mb. Justice Morris and Mb. Justice Prinsep. 


Ramkishore Ghuckerbutty and another.Objectors 

versus 

Kallykanto Ghuckerbutty.Decree-holder." 


Executum of deaee—Civil Procedure Code (Act X of 1877), s ^34—Representative of 
deceased husband's estate—Form of Decree against Hindu widow. 

A Hindu widow instituted a suit to recover possession of oert.iin property belonging t 
her deceased husband, and that suit wa-, dismissed with costs. The widow having died 
before execution for the costs was taken out, the decree-holder sought to take out execution 
against the next heirs of the late widow’s deceased husb<ind. Held,th-'t the fact, that tho 
widow did not in her suit seek to recover any inteiest xiersonal to heiself, but that she 
contracted the judgment-debt in the effort to recover a jiortion of her husband’s estate, to 
which 111 its entirety the next heirs of her late husband had succeeded, was sufficient to make 
the whole estate liable, and would entitle the dccree-holdor to satisfy his decree against “ the 
legil representatives ” of the late widow’s husband, under s. 2^1 of Act X of 1877 + 

Mohima Ghunder Roy Chowdhiy V. Ram Kisltore Achat jeo Chowdhru (15 B. Tj. R., 142) 
distinguished. * 

In a dodree against a Hindu widow, it should be stated whether the decree is a personal 
decree, or one against her as representing her deceased husband. 

One Bissessuree Debia, a Hindu widow, sued to recover a share id certain 
immoveable property, which she claimed as forming a portion of her iiusband’s 
ancestral estate, from which she had been deprived, since her husband’s death, 

• Appeal from order No. 230 of 1880, against the order of T. M Kirkwood, Esq., Judge 
of Mymensing, dated tho let May 1880, reversing the order of Baboo Kanie Lall Mookerjee, 
Munsif of Nicklee, dated the 14th July 1879. • 

If judgment-debtor die J [See. 234.—If a judgment debtor dies before tho decree h a s 

before execution, applica- been fully executed, the holder of the decree m.*y apply to the 
tion may be made against Court which passed it to execute the same against tho legal 
his representative. representative of the deceased. 

Such representative shall be liable only to the extent of tho property of the deceased which 
has come to his hands and has not boon duly disposed of; and for the purpose of ascertaining 
«ach liability, the Court executing the decree may of its own motion, or on the application of 
the decree-holder, compel the said representative to produce such accounts as it thinks fit.] 
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by two of the defoidanta; the remaining two defendants were the next heirs of 
her husband, and were joined as parties to the suit as holding another share in 
the property in question. 

The suit was dismissed with costs in favour of the first two defendants, who 
alone appeared. The decree-holder attached certain property in the hands of 
the widow, but whilst execution was being taken out, the widow died, and the 
decree-holder took out [*S0] execution against the next heirs of her husband. 
The decree-holder admitted that the widow left no property of her own, and 
that the. property sought to be attached was held by her in her capacity as a 
Hindu widow. In examination it appeared that one of the objectors, who 
was one of the reversionary heirs, stated, that he had advised the widow to 
bring the suit, and had looked after it for her. The litlunsif. held, th«t the 
widow’s life-interest having come to an end, nothing remained to be S(dd at 
auction, and he therefore dismissed the application. 

The decree-holder appealed to the District Judge, who held that the debt 
under the decree was not a personal debt of the widow, but was one binding 
on the estate of her husband. He therefore allowed the appeal. 

The objectors appealed to the High Court. 

Baboo Jogesh Chunder Boy for the Appellants. 

Baboo Bama Chum Banerjee for the Bespondent. 

The Jodl^ment of the Court (Morbis and Fbiksep, JJ.) was delivered by 

MorHs, J. (who, after stating the facts, continued):—^In special appeal it 
is contended that the Judge has put a wrong construction upon the decree, 
which by its terms purports to be against Bissessuree Debia personally, and that 
they, special appellants, are not, within the meaning of s. 2S4 of the Civil Proce¬ 
dure Code, “ legal representatives of the deceased.” In support of this conten¬ 
tion they cite as an authority the case of Mohima Chunder Boy Chowdhry v. 
Bom Eishore Acharjee Chowdhry (15 B. L. B., 142). They also refer to a 
recent, but unreported, case, decided in special appeal by a Division Bench of 
this Court. The judgment of Sir BiCHARD CoucH in the first quoted case supplies 
two reasons, which militate against the argument of the special appellants. Sic 
Bichard Couch says :—“ In the present case the debt was not due from the 
husband, and if the estate of the husband is to be charged either for the arrears 
of rent becoming due after his death, or for the bond which was given by the 
[iSl] widow, it can only be upon the ground that the debts were necessarily 
contracted by the widyw, or under such circumstances as to make the whole 
estate liable, and not merely the interest in it of the person who contracted 
them.” And again : Here the suits were against the widow only, she cannot 
be said to have been defending them as representing the reversioner, or as 
l^otecting his interest.” 

Now it is manifest in this case, from the summary of the plaint which is 
embodied in the decree now sought to be executed, that the widow did not seek 
by her suit to recover any interest personal to herself, but that she contracted 
this judgment-debt in the effort to recover a portion of her husband’s estate. 
It was only in her character as representative of that estate that she did, or 
indeed could have, instituted that suit, and any land which she might recover 
in it would necessarily form portion of her hasband’s ancestral estate which she 
enjqyed during her lifetime, and to which, at her death, the special appellsmts, 
as next heirs, have sucKieeded. But if we had any doubt regarding the nature 
of that decree, it would be removed by the conduct of the reversionary heirs, the 
speeiai appellants before us. They were made parties to the suit, but made no 
opposition to the claim' of the widow. On the contrary, the Judge points out that 
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one of them admitted that he advised the widow in the oonduot of the suit. 
There, it seems to ns, are, to use the words of Sir Bichabd Couch, “ oironm- 
stances which make the whole estate liable,” and which render this case cleaifly 
distinguishable from the one which was then before him. 

As to the unreported case referred to, the facts of it are not before us, and 
it seems to us from the judgment which has been read to us, that the learned 
Judges never intended to decide that, under no circumstances, could the estate 
in which a widow has only a life-interest be rendered liable in satisfaction of a 
decree obtained against her, unless such liability was expressly declared in the 
decree. 

It would no doubt be more satisfactory if our Courts were always to be 
careful in recording whether a decree against a Hindu widow is a personal 
decree or one against her as representing her husband’s estate and chargeable 
thereon—and such [489] a practice would materially diminish litigation ; 
but in our experience this has not been hitherto the practice of our Courts. 

Having regard, therefore to these considerations, we are of opinion that 
the decree was against the widow Bissessuree as representing her husband's 
estate; and that, therefore, the special appellants, as succeeding to that estate 
by right of inheritance, are liable to satisfy that decree as the legal representa¬ 
tives within the meaning of s. 234. 

We, therefore, dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[HINDU WIDOW REPRESENTING THE ESTATE OF HUSBAND-LEGAI. REPRESEN- 
TATIYES— 

Civil Procedure Code s. 234 of Act X of 1877=s. 234 of Act X of 18S2 =b. 60 (of 1908). 

Decree for mesne profits against the widow in a suit where she claimed certain properties 
as VvnlrtwgiTig to her husband's estate could be enforced against the OvState m the hands of 
reversioners : (1903) 7 C.W.N., 678. 

See also (1904) 8 C.W.N., 943, where the parties were the samo and where Justice 
WOODBOFFEediscusses the question elaborately. 

It ought to be construed liberally: WOODBOFFE, J. (ibid.) The sale m execution of decree 
for costs against the widow representing her husband’s estate passes the whole interest in the 
properties sold: (1908) 9 C.L.J., 346. If a widow conducting suit on behalf of her husband’s 
estate dies, her husband’s reversionary heirs are proper legal representatives to carry on tiie 
suit under s. 865 of C.F.C. (1882). 

The principle laid down in this case was applied to a Mohemadau family in (1895) 20 
Bom. 838 where it was held that if the debt was binding on the estate the sale in execution of 
a decree against the widow passed the interest of other heirs. 

Referred to in (1907) 34 Cal. 642 P.B.=11 C.W.N. 693 P.B.=5 C.L.J. 491 P.B. There 
it was that a decree against father could be executed in respect of ancestral estate in 
the hands of his sons though they thke by survivorship. The O.P.C. of 1908 has given effect 
to this rule.] 
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[6 Cal. 182.] 

APPELLATE CRIMINAL. 

The 3rd December, 1880. 

Pbesent: 

Sm Richard Garth, Kt., Chief Justice, and Mr. Justice Field. 

In re Mir Ekrar Ali. 

The Empress v. Mir Ekrar Ali." 


Penal Code (Act XLVof 1860), ss. 192, 464, cl. 2 — Fahrxcatvng False Evidence—Forgery 
— Alteratiom, of Date of Document. 

Where the date of a document, which would otherwise not have been presented for regis¬ 
tration within time, is altered for the purpose of getting it registered, the offence committed is 
not forgery, whore there is nothing to show that it was done “dishonestly or fraudulently,” 
within el 2, s. 464 of the Penal Code, but fabricating false evidence within s 192., 

The facts sufficiently appear in the Judgment of the Court (Garth, C.J., and 
Field, J.), which was delivered by 

Garth, C.J.—The accused presented a bond for registration on the 18th 
December 1879. This bond is said to have been originally dated the 6th 
August 1879. If this date had remained, the instrument was presented after 
the time within which such an instrument must be by law presented for registra¬ 
tion. The accused is said to have altered the date to the 26th August in 
order to bring the bond vrithin time; or to have presented it for registration, 
knowing that the date had been so altered. It appears to us that the alteration of 
Ci83] the date under these circumstances is not forgery, as there is nothing to 
show that it was done “dishonestly or fraudulently” within the meaning of 
cl. 2, s. 464+ of the Penal Code. 

It is not contended that the bond itself was not genuine, or that the 
accused intended to support a false claim by a false bond. It is clear that his 
intention in altering the date of the bond was to cause the registering officer to 
entertain an erroneous opinion touching a point material to the result of the 
registration proceedings: and this being so, his acts constituted fabricating false 
evidence (ss, 192, 193, Penal Code), and using fabricated evidence (s. 196, 
Penal Code) 

* Cntr inal Revision, No. 289 of 1^80, called for by the High Court on Sessions State¬ 
ment of Bhagalpore. 

I [Sec 192 —Whoever causes any circumstance to exist, or makes any false entry in 

any book or record, or makes any document containing a false 
Pahnoating falseevidonce. statement intending that such mrcumstanco, false entry, 

or talse statement may appear in evidence in a Judicial 
proceeding, or in a proceeding taken by law before a public servant as such, or before an 
arbitrator, and that such circumstance, false entry, or false statement, so appearing in 
evidence, may cause any person who in such proceeding, is to form an opinion upon the 
evidence, to entertain an erroneous opinion touching any point material to the result of such 
proceeding, i-. said to fabricate false evidence.”! 

Making afalse doiument { [Sec. 464—: A person is said to make a false document 

• • • » 

01. 2.—Who, without lawful authority, dishonestly, or fraudulently, by cancellation or 
otherwise, alters a document in any material part thereof, after it has b^n made executed 
either by himself or by any other ^rson, whether such person be living or dead at the time of 
such alteration.] 
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In this view of the Law, and as the Sessions Judge did not take a serious 
view of the offence oommitttjd, we reduce the sentence of imprisonment to two 
months’ rigorous imprisonment. The sentence of fine will stand. 

Sentence modified. 


£6 Cal. 483.] 

ORIGINAL CIVIL. 

The 4th December, 1880. 

Present; 

Sir Rtcearh Garth, Kt., Chief Justice, Mr. Justice 
PONTIPEX, AND MR. JUSTICE MORRIS. 

In the Goods of Grish Chunder Mitter, deceased. 

Letters of Administration—Estate of Deceased Hindu, consisting of Immove¬ 
able and Moveable Property. 

Except undci special circumstances, letters of administration to the estate of a deceased 
Hindu must be taken out in respect of the immoveable as well as the moveable property 
forming part of such estate. 

This was a reference to the Chief Justice under s. 5 of the Court Fees 
Act (VII of 1870), under the following circumstances:—An application was 
made on the Original Side of the High Court, before BROUGHTON, J., for the grant 
of letters of administration to the estate of one Grish Chunder Mitter, deceased, 
limited to certairi Government securities. In addition to these securities, the 
deceased had left landed property, but the applicant expressly omitted any 
request for letters of administration in respect of such property. In the opinion 
of the learned Judge, the question whetlier letters of administration for such 
limited puriiose could be granted in respect of the estate of a Hindu [4843 
deceased, was a fit one for reference, under s, 5 of the Court Fees Act fVIT of 
1870), to the Chief Justice. 

This question was accordingly referred to the Chief Justice by the Taxing 
Ofiicer. In the letter of reference the attention of the Chief Justice was direct¬ 
ed to the following cases: Mancharji Pestanji v. Narayan Lakshumanji 
(1 Bom. II. C. Rep. 77 at p. 83), In the goods of Bam Chandra Doss (9 B. L. 
R., 30), as plso to a note on the subject by Mr. Collis, the then OfiBciating 

* [Sec. 5 •—When any difference arises between the oflicor whose duty it is to see that ahy 

fee is paid under this chapter and any suitor or attorney as to the 
Procedure m case of necessity of paying a fee or the amount thereof, the question will, 
difference as to necessity when the difference arises in any of the said High Courts, be 
or amount of fee. referred to the taxing-officer, whose decision thereon shall be final, 

except when the question is, m his opinion, one of general 
importance, in which case he shall refer it to the final decision of the G^ief Justice of such 
High Court, or of such Judge of the High Court as the Chief-Justice shall appoint either 
generally or specially in this behalf. 

When any such difference arises in any of the said Courts of Small Causes, the question 
shall be referred to the clerk of the Court, whose decision thereon shall be final, except when 
the question is, m his opinion, one of general importance, in which case ho shall refer it to 
the final decision of the first Judge uf such Court. 

The Chief Justice shall declare who shall be taxing officer within the meaning of the 
first paragraph of this section.] 
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MITTEB C1880] 


A 

Admimatratoi:>Gen«ral, !a which note the following oases wexe also queried 
Kadumbinee Dossee v. Koylask Raminee Dos$ee (I. L, B., 2 Cal., 431), /sic 
V. Lefevre (Montriou’a Morton, 152), Freeman v. Fairlie (1 Moore’s I. 
A., 305), Naoroji Beramji v. Rogers (4 ^m. H. 0. Bep., 0.0., 1, at. pp. 68,71), 
Doe dem Savage v. Banoharam Tagore (Montriou’s Morton, 106), In the goods 
of Bibee Muttra (Montriou’a Morton 191), Mohar Ranee Essodah Bye v. East 
India Gonvpawg (1 Tay. and B., 299), LallvFhai Bapubhai v. Mankmwrhai 
(I. L.B., 2 Bom., 388), Srimati Jayhali Debi v. Shibnath Chatterjee (2 B.Ij.B., 
O. C., 1) Nilkant Chatterjee v. Peari Mohun Dass (3 B. L. B., O. C., 7), Oopal 
Narain Mosoomdar v. Shosheebhushun Mozoomdar (13 B. L. B., 21), Lai Ohand 
Ramdayal v. Gumtibai (8 Bom. H. C. Bep., O. 0., 140), Brajanath Dey v. 
Anandamayi Dost (8 B. L. B., 208, at p. 220), and Mi^samut Bhoobun- 
moyi Debia v. Ram Kishore Aeharji (10 Moore’s I. A., 279, at p. 308). 

The point being a very important one, the Chief Justice requested PoKTIFBX 
and Mobbis, JJ., to hear the case with him. 

The Advocate-General (Mr. Paut) for the Secretary of State. 

Mr. Piffard for the Petitioner.' 

The Opinion of the Court was delivered by 

Garth, C. J. —We think it quite clear that, in this case, and as a rule in 
all cases, general letters of administration of a Hindu’s estate must be taken 
out for the immoveable as well as the moveable property, and that duty must 
be paid upon the value of the [483] whole. Limited administration can only 
be granted under special circumstances. 

The real point in the case decided by Kennedy, J., in the case of Kadwm- 
b%nee Dossee v. Koylash Kamtnee Dossee (I. L. B., 2 Cal., 430), is beside the 
present question; and the opinion there expressed by the learned Judge seems 
not to have been necessary for the purposes of his d^ision. 

Attorney for the Secretary of State: The Government Solicitor (Mr. Upton). 

Attorney for the Petitioner : Baboo Shamoldhone Dutt. 
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The 7th December, 1880. 

Present. 

Mr. Justice White. 


Kristo Mohiney Dossee and others 
versus 

Kally Prosonno Ghose and anotlier.'*' 

Execution—Belief asked for in accardnnee inth statements in plaint not forming a 
separate prayer in the plaint—General prayer for relief—Conti ol of execnlum. 

A, a joint owner of an estate with Ji, savoa the joint estate from sale for arrears of 
Government revenue in payment of which B had made default, for such purpose mortgaging 
her share in the estate to A then sued J5 for contribution. Pending that .suit, H again 
made default, and the estate was sold and purchased by 0, subject to mournbr.inces. Sub¬ 
sequently, .4 obtained her decree against J3, .and assigned her decree to who obtained an 
order for execution and attiwshed certain property belonging to B J) and E then entered into 
an agreement with C, that they would release C and the share charged with payment of A’s 
decree, from all liability, and that they would entrust the whole c,ondnct of the execution- 
proceedings to U, m consider.ition of his granting a perpetual lease of part of the property to D 
and E. ’ In pursuance of this agreement, D and E gr.inted .i release to C, and C granted a lease 
toE for himself, and it was contended, also, as benamidar of 1) The agreement contained a 
proviso that should the Court, in which the decree should he executed, of its own accord or 
on the petition of/I, or his legal representative, notwithstanding objection on the part of D 
and E, make any order directing the decree to bo executed .iganist the estate, then in such 
case D and E should not bo bound by the release, and that it should be open to C to cancel 
the agreement. D applied for execution against the ost.ite of the adopted son of B (who bad 
died), but suhsequontlj’ abandoned .ill proceedings .ind tr.insferrod his decioc to the High 
Court to obtun execution against a house belonging to n, in C.ilcutta The adopted son and 
widow of B, [486] in a suit brought ag.iiiist C and D, objected to the cxecnti in-proceedings, 
and after paying the sum duo to/> into Court, .vsked for an injunction staging all further 
proceedings in execution until the hearing of the suit. 

Held, that D had obtained, out of the hen directed In the decree, some benefit or 
advantage, which the plaintiffs might have a right to have \aluod at the hearing, and that, 
notwithstanding this did not form the subject of a separate prai cr in the plaint, the Court 
would grant the injunction. 

The facts of this ease, wliich gave rise to the motion made before the Court, 
were that two persons, Khelut Chunder Ghose and Kamiuee Soondery Dossee, 
were the joint owners of a certain estate, registered No. 1 m the Towjee 
of the Nuddea Collectorate; that the Government revenue, through default 
on the pai-t of Khelut Chunder, fell into arrears, and Karainee, in order 
to prevent a sale of the estate, borrowed a sum of money at high interest, 
mortgaging her share of the estate to one Hurry Churn Bose, and paid off the 
sum due, as revenue ; she, on the 5th June 1872, sued Khelut Chunder, for 
contribution of his share of the revenue so paid by her as aforesaid, asking 
that the property for which revenue had been paid njight be made a 
first charge for the debt. Pending this suit, Khelut Chunder again defaulted, 
and Kaminee being unable to raise sufficient money to save the estate, it 
was sold by public auction, and purchased, on the 23rd March 1874, by one 
Kaliprosonno Ghose, subject to the incumbrances thereon; and he, on 9th 
April 1874, took an assignment of the mortgage from Ilurri jChurn Bose. On 

*ApplicatioiiinsmtNo. 682 of 1880, Original Side. 


3 OAIi.—44 
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the 11th January 1873, Kaminee’s suit against Khelut Chunder was dismissed, 
but was eventually, on the 18th January 1876, finally decided in her favour in 
the Court of appe^. On the 16th January 1877, Kaminee assigned her decree 
to one Butnesser Biswas, who, on the 13tb July 1877, after placing his name 
on the record in the stead of Kaminee, applied for and obtained an order for 
execution of Kaminee’s decree, and attached certain properties belonging to 
Khelut Chunder. Some time in the month of July 1877, Eutnessur and Hurry 
Churn Bose entered into an agreement with Kaliprosonno Ghose, “ that they 
should not proceed to realize the charge against the zamindari which formerly 
belonged to Khelut and Kaminee, and that they would release Kaliprosonno 
and the share so charged with the payment of the decree, from all liability, and 
[M7] that they would not take any proceedings in any Court against 
Kaliprosonno and the share charged under the decree, and that they would 
entrust the whole conduct of the execution-proceedings to Kaliprosonno in 
consideration of the latter granting a perpetual lease of part of the said property 
to Rutnessur and Hurry Churn Bose at a low rental ” There was, however, a 
proviso in this agreement to the effect that should the Court, in which the 
decree should he executed of its own accord, or upon petition of Khelut 
Chunder, or his legal representatives, and notwithstanding objections on the 
part of Rutnessur and Hurry Churn Bose, make any order directing the decree 
to be executed in the first instance against the estate formerly belonging to 
Khelut and Kaminee, then Rutnessur and Hurry Churn Bose should not be 
bound by the covenant for release, nor be bound to inde unify Kaliprosonno 
as therein agi'eed ; but that in such case it should be open to Kaliprosonno to 
cancel the agreement. In pursuance ot the agreement, on the 4th August 1877, 
Rutnessur and Hurry Churn Bose executed a release in favour of Kaliprosonno; 
and on even date with such release, Kaliprosonno executed a patui lease in 
favour of Hurry Churn Bose. 

On the 1st August 1877, Rutnessur took certain steps to execute his decree, 
which, however, were subsequently abandoned. But, after the death of Khelut 
Chunder, Rutnessur, on the 13th June 1878, applied for execution against 
certain property of Romanath Ghose, the adopted son of Khelut Chunder, but 
an objection was successfully taken that execution should first be taken 
out against the property which formerly belonged jointly to Khelut and 
Kaminee, and an order pussed in accordance with such objection ; this order 
was, however, reversed by the High Court, and Rutnessur, however, subse¬ 
quently, abandoned all previous execution-proceedings, and transferred his 
decree to the High Court for execution against certain properties of Kali¬ 
prosonno in Calcutta. 

The plaintiffs in thi«» suit, the widow of Khelut Chunder, and the next 
friend of Khelut Oh under’s adopted son, Romanath Ghose, objected to execu¬ 
tion being taken out, and after paying the sum due to Rutnessur under the 
decree into Court, asked for an injunction to stay all further execution- 
proceedings. 

£488] On the 16th September 1880, a rule msi> was obtained, calling upon 
Rutnessur to show cause why all further execution-proceedings should not be 
stayed. 

Mr. Branson (with him Mr. for the defendant Rutnessur Biswas, 

showed cause against the rule.—The rule has been obtained on the facts set 
out in the plaint alone ; no verified petition or affidavit has been filed by the 
plaintiffs. The Court will not make absolute the rule, seeing that it has been 
obtained in such an irregular manner. [WHITE, J,—I find that the practice in 
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the offices of the Original Side of the Court is to allow in taxation the costs of 
affidavits in such motions as the present, but inasmuch as such an affidavit 
would be but an echo of the plaint, I do not think I can refuse to hear the rule 
because there happens to be no petition or affidavit.] Plaints are verified on 
tnformation and belief, and no Court would grant an injunction on an affidavit 
made merely on information and belief. [WHITE, J.—The Court having granted 
the rule on the plaint, I shall allow the rule to be heard.] The only point 
raised by the other side as against our right to take out execution is, that 
we entered into an agreement with Kaliprosonno, which has partially satisfied 
the decree. Now there has been no part satisfaction, the plaintiff makes no 
such allegation in his plaint, and no patni has been granted to my client. 
[Mr. Kennedy. —The prayer for general relief is large enough to include the allega¬ 
tion.] The question as to whether there has been partial satisfaction ought 
to have been raised in-«^e execution-proceedings, and not in a separate suit: 
s. 244’ of Act X of 1877. Where an injunction is applied for on one ground, 
it will not be granted on another which has not been put forward: Joyce on 
Injunctions, p. 1030. 

Mr. Kennedy (with him Mr. Evans, Mr. Bonnerjee, and Mr. Henderson) in 
support of the rule.—We have paid the money due under the decree into 
Court, and the defendants should only be allowed to take it out on giving 
security; we say that Kaliprosonno ought to pay the money, and not Khelut 
Chunder’s estate. Rutnessur and Hurry Churn agreed to release the charge 
on Kaliprosonno and also the charge on the [4891 estate ; the patni potta was 
executed in pursuance of the agreement, and we say that Hurry Chum executed 
it as for himself and benami for Rutnessur; we, therefore, seek to have the 
equities between Khelut and Kaliprosonno determined. Rutnessur has not been 
compelled to go against Allumpore, the estate formerly belonging to Khelut and 
Kaminee; therefore, the saving clause of the agreement is not put in force. 

White, J. —I have come to the conclusion, after some doubt, to make this 
rule absolute. 

The object of the suit is to compel Kaliprosonno Ghose to pay, to the extent 
of the value of his share in a particular zamindari, the amount of a decree 
which has been passed against this estate. 

It is unnecessary to consider the doubts as to whether the plaintiffs will 
be entitled at the hearing to that relief or any other relief in some qualified 
form, because, assuming that they could establish their right to any such relief, 
1 consider that the plaintiffs have failed to show that the defendant Rutnessur 
Biswas, who is now executing the decree, ought to be stayed in consequence, 
supposing even that such an equity at all exists. The Appellate Court having 
decided that Rutnessur may execute his decree against tlie estate of Khelut, 
and not against the estate upon which a lien was declared by the decree, he 


QueRtion to bo decided 
by Court executing decree. 


*[8ec. 244:—The following questions shall be determined by 
order of the Court executing a decree and not by separate suit, 
(namely)— 


(а) (questions regarding the amount of any mesne profit as to which the decree has 

direoteid inquiry; • 

(б) questions regarding the amount of any mesne profits or interest which the decree has 
made payable in respect of the subject-matter of a suit between the date of its institution 
and tile execution of the decree, or the expiration of three years from the date of the decree; 

(e) any other questions arising between the parties to the suit in which the decree was 
pass^, or their representatives, and relating to the execution of the decree — 

Nothing in this section shall be deemed to bar a separate suit for mesne profits accruing 
between the institution of the first suit and the execution of the decree therein, where such 
profits are not dealt with by such decree.] 
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cannot, in my opinion, be restrained from executing his decree, because he is 
exercising his own right, but when he does exercise that right, the plaintiffs 
can ask Kaliprosonno to recoup. The prayer of the plaint is not one upon 
which they can take this point, but I am not prepared to say that'the plaintiffs 
may not at the hearing get the benefit under the prayer for general relief 
against the defendant Kaliprosonno Ghose. 

It is objected that, having regard to the rules which govern this Court in 
granting injunctions, the rule should be discharged, because the Court is of 
opinion that the injunction could only be sustained where there is a 
specific prayer —Castelli v. Cook (7 Hare, 89). I am not prepared to 
give full effect to the rule asked for, hut there are statements in the 18th 
and thefollow-[490]ing paras of the plaint, which show that certain transactions 
have taken place between Kaliprosonno and Butnessur, the result of which 
appear to me to be that Butnessur has, out of the lien directed by the decree, 
derived gome benefit or advantage, which benefit or advantage the plaintiffs 
ought to have valued, and such value set against the amount which they are 
bound to pay Butnessur under the decree. This, however, does not form the 
subject of a separate prayer in the plaint. 

It appears to me that there is a case made out that the defendant Butnes* 
Bur’s execution should be controlled. I think this Court ought to control it 
and make the circumstance alluded to by Mr. Branson a consideration in deal¬ 
ing with the costs. 

It is also objected, that as it appeals that Butnessur has been only execut¬ 
ing the decree, thq question raised by tiie plaintiffs as to partial discharge of 
the decree should be dealt with under s. 204 of the Civil Procedure Code. This 
is no doubt an argument to be adduced at the hearing, and I cannot at this stage 
of the case be called upon to decide that, nor could 1 dismiss the suit at this 
stage while this point is not decided. The money has been paid into Court by 
the plaintiffs, and that was one of the terms upon which this rule was 
obtained. 

Now the question is, whether the execution-creditor is to be put upon 
some terms if he takes out the money before the final deteimination of the 
case. 

Upon the fact appearing in the plaint that Butnessur obtained a benefit 
which the plaintiffs ought to have in reduction of what is payable under the 
decree, viz., the value of an eight-anna share in patni lease in five villages 
without salamee, it may be that they are only entitled to whatever the amount 
of money was in the payment of which Khelut Chunder made default, and for 
which his estate was sold ; but all this should be decided at the hearing. At 
ail events, some benefit lias been obtained which ought to go in reduction of 
the amount decreed. 

Mr. Branson’s client ought to have his costs. 

The plaintiffs having paid into Court the amount of the decree and costs, 
plus Be. 500 for costs of execution, this rule should be made absolute, and 
Butnessur be reptrained from prosecuting his execution-proceedings until the 
hearing of the [ 491 ] suit or further order of this Court. Butnessur to be at 
liberty to take the amount out of Court on furnishing security to the satis¬ 
faction of the Begistrar. He will have his costs of showing cause against the 
rule. 

Eule absolute. 

Attorney for the Plaintiffs : J. Eemfry. 

Attorney for the Defendant Butnessur: Baboo Troyluckonauth Eoya. 
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[9 Cal. 101] 

APPELLATE CRIMINAL. 


The 7th December, 1880. 

Present: 

Sir Richard Garth, Kt., Chief .Tustice, and 
Mr. Justice Field. 


In the matter of the petition of the Legal Remembrancer. 

The Empress 
verms 

Nobo Gopal Bose.’’* 


Transfer of Crttmnal Case to another District—Crtmtnal Procedure Code (X of 1S72), 
s. 64—Grounds necessary to obtain transfer when application ts opposed by accused. 
Before the transfer of a case from one Criminal Court to another can be made, in cases in 
which the accused objects to the transfer, the prosecution must bring forward the very best 
evidence to prove that a fair trial cannot be had m the district in which the case is ordi¬ 
narily triable. 

This was an application for the transfer of a criminal case under s. 641 of Act 
X of 1872. 

On the 19th November 1880, the Crown obtained a rule calling upon the 
accused to show cause why the case should not Vie transferred from the Court of 
Burdwan to Hooghly, or to such other district as the Court might direct. 

The grounds on which the rule nist was obtained were set out in an 
affidavit of Mr. Stevens, the District Magistrate of Burdwan, and were to the 
effect that he had been informed, and believed, that the case was causing 
considerable excitement in the district, that the prosecutor and one of the 
accused were persons of influence in the locality; and that most of the inha¬ 
bitants of the district had their sympathies enlisted on one side or the other. 

The rule came on for hearing on the 7th December 1880. 

[492] Mr. M. P. Gasper appeared to show cause against the rule. The 
grounds set out in the affidavit of Mr. Stevens (who has only lately been 
appointed the Magistrate of Burdwan) are insufficient; his statements are all 
based on information and belief , and in no one instance is the name of any infor¬ 
mant given. My client, in his affidavit, states that he has little or no influence in 


High Court may transfer 
case or direct trial in dis¬ 
trict other than that in 
which offence was com¬ 
mitted. 


* Criminal Buie, No. 31 of 1880, against the order of C. C. Stevens, Esq., District 
Magistrate of Burdwan, dated the 80th November 1880. 

t tSec. 64 :—Whenever it appears to the High Court that such 
order will promote the ends of justice, or tend to the general 
convenience of the parties or witnesses, it may direct the transfer 
of any particular criminal case, or appoal, or class of cases or 
appeals from a criminal Court, subprdinateito its authority, to 
any other such criminal Court of equal or superior jurisdiction, 
or may order that any offence shall bo inquired into or tried in any district or division 
of a district other than that in which the offence has been committed, 

or that it shall be tried before itself. If the High Court withdraws any case from any 
other Court for trial before itself, it shall observe the same procedure which that Court would 
have observed if the case had not been so withdrawn. 

Provided that the orders issued under this section shall not be repugnant to orders issued 
by the Local Gkivemment under the last preceding section.] 
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Burdwan ; that he had, under an order of Court, summoned thirty-two witnesses, 
and had been compelled to deposit 300 rupees in Court for the expenses of 
their attendance, and that the greater portion of such witnesses lived in Burd- 
wan itself, and that if the case is transferredi he would be put to great expense ; 
that but of the 290 jurors on the jury list of Burdwan, he is only intimately 
acquainted with at most fourteen, and entirely unacquainted with 180 others. 
There is further no precedent in any of the reports which admits of a transfer 
on the grounds put forward by the Crown. They have numerous safeguards 
against the grounds they rely on. 

Baboo Jugodanund Mookerjee in support of the rule. 

The Jad^ments of the Court (Gabth, C.J., and Field, J.) were 
as follows:— 

O&rth, C.J. —I think that this rule should be discharged. 

It was granted at the instance of the Legal Bemembrancci calling upon 
Nobo Gopal Bose and the other prisoners to show cause why the case against 
them, which now stands for trial in the Sessions Court of Burdwan, should not 
be transferred to Hooghly or to the 24-Farganas, or to some other jury district, 
upon the ground that a fair trial is not likely to he obtained at Burdwan. 

The affidavit in support of this rule was made by Mr. Stevens, the District 
Magistrate of Burdwan, and it is certainly couched in very general terms. 

Mr. Stevens says that he has been credibly informed, and believes, that 
the case is causing considerable excitement iu the district; that the prosecutor, 
and the prisoner Nobo Gopal Bose, are persons of influence in the locality ; and 
that most of the inhabitants of the town of Burdwan and its neighbourhood 
[«s] have their sympathies enlisted on one side or the other. But he does 
not tell us from what sources his information is derived, nor, except in very 
general terms, the grounds of his belief. 

But we were nevertheless induced to grant the rule, because having regard 
to the allegations in the affidavit, we thought it extremely probable that both 
sides might wish to have the case tried elsewhere, and that it would be at least 
as desirable for the prisoners as for the Crown that the trial should not take 
place at Burdwan. 

It now appears, however, that all the prisoners, and especially Nobo Gopal 
Bose, object very strongly to the transfer, both upon the ground of expense and 
otherwise ; and it therefore becomes our duty to determine wliether, under the 
circumstances disclosed in the affidavits on either side, we are justified in 
removing the case from the Court where it is legally triable. 

I am clearly of opinion that before we transfer a criminal case to another 
district against the wish of the accused party, we ought to require the very 
best evidence that a fair trial cannot be had, or, in other words, that the jury 
cannot be trusted to do their duty impartially. 

Now, as I said before, Mr. Stevens' affidavit is very general in its language. 
It seems that he himself has only been in the district about three months. 
He does not tell ps what are his sources of information or the grounds of his 
belief, and it may be, as Mr. Gasper has suggested, that he has acted upon 
the report of the Police, who may be desirous of having the case tried in 
another district. 

On the other hand, we have an affidavit from the prisoner Nobo Gopal 
Bose, in which he says, in the first place, that he has made arrangements for 
the trial at Burdwan, and incurred considerable expense in so doing ; and in 
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the next place he says that there are upwards of 290 jurymen in the district 
of Burdwan, that with at least 180 of those persons he is not acquainted, and 
that, to the best of his belief, he does not know any one who is acquainted with 
them; and lastly, he directly contradicts the statements of Mr. Steven? as to 
the case having caused any public excitement. 

Then we must also bear in mind, in dealing with applications Ci94] of 
this kind to transfer a case from one district to another, that there are many 
safeguards in this country against any undue bias on the part of the jury. 

In the first place, there is the right to challenge any of the jurymen who 
are known to be partizans of either party, if there is any real ground for suppos¬ 
ing that they are likely to be unduly biased. Then another safeguard, as 
Mr. Gasper very properly observes, is that the Judge may, if he pleases, disregard 
the verdict of the jury altogether, and there is also the High Court as a last 
resource in case of'■’any miscarriage of justice. So that there is less reason 
here than there might be in England for transferring a case for trial to another 
district, upon the ground that an impartial jury is not likely to be obtained. 

If, therefore, the Crown considers it desirable that the trial should take 
place elsewhere, the application should have been made upon much more cogent 
grounds and better materials than those which we have now before us, and we 
cannot accede to the suggestion of the learned Government Pleader, that 
we., should postpone our decision upon their rule, in order that some fresh 
materials may be obtained. 

I should also add that, if I had more doubt about the matter than I have, 
I confess that what we have just now heard from my learned brother, and 
from the Government Pleader, would have influenced my mind very materially. 
We are informed by the latter (although he has had a large experience in this 
Court for many years) that he is unable at present to mention a single instance 
in which such a transfer in a criminal case has been made. ' And my learned 
brother, who, we all know, has had a very large experience in themofussil both 
as a District Judge and a Magistrate, does not remember any case of such a 
transfer, although in many instances criminal trials have been held under 
circumstances which have caused considerable public excitement. 

The rule must, therefore, be discharged. 

Field, J.— I concur in thinking that this rule should be discharged. 

[495] This is an application, under s. 64 of the Code of Criminal 
Procedure, to have a criminal trial before the Court of Sessions transferred from 
the Burdwan District to the district of Hooghly, Howrah, or the 24-Pargana3. 

The grounds upon which such a transfer can be made under s. 64 are— 
(1) that it will promote the ends of justice, or (2) that it will tend to the 
general convenience of the parties or their witnesses. 

Now the second ground may be disposed of at once, for in the present 
case it is not attempted to be shown that the transfer of the trial from Burdwan 
will tend to the convenience of the parties or witnesses, while on the part of 
the accused, it is strongly urged that the transfer, if allowed, will cause con¬ 
siderable inconvenience and expense to him in procuring ^he attendance of 
the witnesses .whom he wishes to call for the defence. Then as to the first 
ground it appears to me that, in order to obtain such a transfer, there 
should be shown to this Court something more tangible and something more 
definite than is disclosed in the affidavit made by Mr. Stevens. It may be 
that this gentleman entirely believed what he has stated in his affidavit, 
and I have no doubt that he did believe it. But what he has stated is 
stated not upon his own personal knowledge, but upon his belief and upon 
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information received from third parties, who are not mentioned,. and as to 
whose means of knowledge or good faith we have no means of forming an 
opinion. 

I think that this affidavit, unsupported by other matter, even under the 
system of criminal law in force in England, would be considered insufficient; 
and I think that in this country it is ex majore vi insufficient, and for this 
reason. The system of criminal law in force in India differs in three essential 
respects from that in force in England. In the first place, the jury mus^ not 
necessarily be agreed in the verdict. The verdict of a majority is sufficient. 
In the second place, the accused must not necessarily be acquitted, if the jury 
or the majority of them find him not guilty. The Sessions Judge can, if he 
difl’ers in opinion from the jury, refer the case for the consideration of the 
High Court, and it has been decided that upon such a reference the High Court 
CEua consider the case as well upon the facts as [496] upon the law. In the 
third place, the Local Government, if dissatisfied with the verdict of acquittal, 
can appeal against it to the High Coiu't. 

Having regard to these essential points of difference between the law in 
India and the law in England, it appears to me that, in order to succeed in an 
application of this nature when opposed by the person committed for trial, at 
least as strong a case should be made out m this country as in England, and, 
speaking for myself, I should say a stronger case. 

It may be observed that in the affidavit upon which this rule was granted, 
it was stated that Giridhari Mohunt, upon whose prosecution the accused have 
been committed, has a strong party in Burdwan opposed to Nobo Gopal, 
accused, while Nobo Gopal has influence with persons opposed to Giridhari. 
It, therefore, appeared quite possible that Nobo Gopal would himself wish to 
be tried in another district; but as he desires to be tried at Burdw^an, and is 
willing to risk, the influence of Giridhari being exerted against him, an 
order for the transfer of the trial can be made only if wo are satisfied that 
Nobo Gopal may, or may be able to, exert his influence with the jury so as to 
defeat the ends of justice, and of this I am not satisfied on the affidavit, which 
is the only evidence before us. I concur in discharging the rule. 

Buie discharged. 


NOTES. 

[This case was distinguished in (1897) 25 Gal. 727, where it was held that the difficulty 
of obtaining an impartial jury was a legal ground foi transfer of the case.] 
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1. Cl. B. 8 0«1. m 


tB Gal. 196] 

The 9th December, 1880. 

Peesent : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice 

Field. 

The Government; 
versus 
Karimdad.* 


Penal Code (Act XLV of I860), s. 211—Prosecution for making a False 
Charge — Sj^portunity to Accused to prove the Ti uth of Charge. 


Before a person can be put upon his trial for making a false charge under a. 211t of the 
Penal Code, he must be allowed an opportunity of proving the truth of the complaint made 
by him; and such an opportunity should be afforded to him, if he desires to take advantage 
of it, not before the Police, but, before the Magistrate. , 

£197] Magistrates should clearly understand that whilst the Police perform their proper 
duty in collecting evidence, it is the function of the Magistrate alone to decide upon the 
sufficiency or credibihty of such evidence when collected. 


On the 26th July 1880, one Karimdad laid a complaint before the head 
constable in charge of Kubdia outpost, against one Doorga Chum Ghose, a 
Government officer, and against his peon, under s. 3421 of the Penal Code. The 
Police enquired into the case and reported that the charge was false. 

On the 20th August, the Deputy Magistrate in charge of the sub-division 
recorded his order on the Police report to the effect, that the charge laid was 
utterly false, and recommended the Magistrate of the District to order the 
prosecution of Karimdad under s. 211 of the Penal Code. The Magistrate had 
previously summoned Karimdad to make his statement at head-quarters before 
one of the Deputy Magistrates ; he, however, neglected to attend. 


On the 31st August, the Magistrate sanctioned the institution of proceed¬ 
ings against Karimdad under ss. 211 and 198§ of the Penal Code, and directed 
the Deputy Magistrate to take up the case. 


False charge of 
made with intent 
jure. 


offence 
to in- 


• Criminal Reference, No. 198 of 1880, from the order of A. Manson, Esq., Officiating 
Magistrate of Chittagong, dated the 20th November 1880. 

tlSec. 211:—Whoever, with intent to cause injury to any person, institutes or causes to 

be instituted any criminal proceeding against that person, or 
falsely charges any person with having committed an offence, 
knowing that there is no just or lawful ground for such proceed¬ 
ing or charge against that person, shall be punished with 
imprisonment of either description for a term which may extend 
to two years, or with fine, or with both ; and if such criminal proceeding bo instituted on a 
false charge of an offence punishable with death, transporation for life, or imprisonment 
for seven years or upwards, shall be punishable with imprisonment of either description for 
a term which may extend to seven years, and shall also be liable to fine.] • 

}[Seo. 342 Whoever wrongfully confines any person shall be punished with imprisonment 
Punishment for wrong- either description, for a term which may extend to one year, 

or with fine which may extend to one thousand Rupees, or 
with both.] 


ful confinement. 


Using as a true certifi- Whoever corruptly uses or attempts to use any 

cate one known to be false certificate, as a true oertifirate, knowing the same to be 

in a material point. “atenal point, shall be punished in the same 

^ manner as if he gave false evidence.] 


3 OAIi.—45 
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On the 21st September, the Deputy Magistrate, without going into the 
case, passed the following order;—“ As without first hearing the case in which 
‘ Earimdad is the complainant, a case under s. 211 of the Indian Penal Oode 
‘ cannot proceed, it is therefore ordered that the Police be directed to send up 
" witnesses and Golok Sing, peon, as accused in the case in which Earimdad 
' is the complainant, and the case be fixed for the 80th September. The 
' witnesses present to appear on that day." 

On the 30th September, Golok Sing was not present, and the Deputy 
Magistrate addressed the District Magistrate on the subject, and postponed the 
case until a reply was received. 

The District Magistrate, considering that the course pursued by the Deputy 
Magistrate was wrong, transmitted the record, under s. 296 of Act X of 1872, 
to the High Court. 

No one appeared before the High Court. 

^ IMS] The Opinion of the Court (Gabth, C. J., and FIELD; J.) was as 
follows:— 

"We are unable to see that the orders passed by the Deputy Magistrate in 
this case are irregular or illegal. Whatever opinion may have been formed by 
the Magistrate upon the Police report as to the truth of Karimdad’s complaint, 
when he appeared with his witnesses and asked to be allowed to prove his case, 
we think that the Magistrate could not, without hearing him and his witnesses, 
and deciding upon the truth or falsehood of his charge, proceed to put him on 
his trial under s. 211 of the Penal Code. It is manifest justice that a man 
ought not to be tried for making a false complaint until he has had an opportunity 
of proving the truth of the complaint made by him; and such opportunity 
should be afforded him, if he desire to take advantage of it, not before the 
Police, but before the Magistrate. If peisons are to be prosecuted under s. 211 
of the Penal Oode upon the mere report of a Police officer that their complaints 
are not true, the Police are made the judges, whether a complaint is true or false. 
Such a delegation of magisterial functions is not contemplated by the law, and 
it requires but little experience of this country to understand how dangerous it 
would be to the best interests of justice. Magistrates of all grades cannot 
understand too clearly that, while the Police perform their proper duty in 
collecting evidence, it is the function of the Magistrate alone to decide upon the 
sufficiency or credibility of this evidence when collected. 

We decline to interfere (see Empress v. Irad Ally, I. L. K., 4 Oal., 869; 
Empress v. Sahk I, L. B., 1 All. 627 ; Empress v. Ahul Husain, I. L. B. 1 
All, 497; Bhokteram v Heera Kholita, [. L. B. 5 Cal. 184 : and Ashruf Alt 
V. The Empress, I. L. B., 5 Cal., 181). 

NOTES. 

{PEMALCOOE8. 211— 

Opportunity to be given to complainant for proving his case before charging him under 
S. 211— , 

Magistrate ought not to give sanction upon Police Beport alone:—(1886) 10 Mad. 282 
P.B. ; (1882) 5 All. 36 ; (1886) 8 All. 38 ; (1887) 14 Cal. 767 P.B. 

But a conviction without giving such opportunity is not illegal:—(1884) 7 Mad. 292; 
(1896) 22 Bom. 696. But See (1881) 7 Cal. 87 where it was held contrary. 

But if complainant is examined, it is sufficient and the conviction is legal; — (1881) 7 
Cal. 208.] 
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C499] APPELLATE CIVIL. 


The 9th December^ IbBO. 

Present : 

Sir Eichard Garth, Kt., Chief Justice 
AND Mr. Justice Field. 

In the Matter of the Petition of Hameedoollah. 

HameedooUah.Plaintiff 

versus 

Mahomed As^tir Hossein and another.Defendants. •' 

Copyright Act (XX of 1S4?), s. 7—Small Cause Court Acts {IX of 1860 and XI of 
186S)—Zilla Court—Act XII of 1876. 

As the class of oases provided for by s. 7J of tho Copyright Act (XX of 1847) was 
transferred to the jurisdiction of the Calcutta Court of Small Causes by Act IX of 1850, 
notwithstanding the express language used in s. 7 of the Copyright Act, so by analogy the 
jurisdiction in the same class of cases arising in the mofussil was transferred to the 
jurisdiction of tho Mofussil Courts of Small Causes by Act XLII of 1860 and Act XI of 1865. 

But sched. i of Act XII of 1876, amending Act XX of 1847, has now re-transferred the 
jurisdiction in such suits to tho District Courts. 

This was a rule calling upon Mahomed Asghur Hossein and Syeddeen 
Ahmed to show cause why an order of the Officiating Judge of the Small 
Cause Court of Sealdah, dated 29th May 1880, should not be set aside, and 
the Judge directed to entertain the suit. 

The facts of the case were that, on the 25th July 1878, one Sheikh 
Hameedoollah instituted a suit in the Civil Court of the District Judge of the 
24-Pargana8 to recover Es. 375 as damages against one Mahomed Asghur 
Hossein and another for infringement of copyright arising out of the publi¬ 
cation of a certain Bengali book. On the 4th September 1878, the District 
Judge directed the plaint to be returned, on the ground that the ordinary Civil 
Court had no jurisdiction, the suit being one for damages ; and that the suit 
should have been brought in the Small Cause Court. 

• Rule No. 999 of 1880, against an order of Baboo Balloram Mullick, OfiBciating Judge 
of the Small Cause Court at Sealdah, made in suit No. 1589 of 1880, dated the 29th May 
1880. 

l[Sec. 7 :—And it is enacted, that if any person shall after the passing of this Act, print, 
or cause to be printed, either for sale or exportation, any book in which there shall be subsist¬ 
ing copyright, without the consent in writing of the proprietor thereof, or shall have in his 
possession for sale or hire any such book so unlawfully printed without such consent as afore¬ 
said, such offender, if he shall have so ofiended, within the local limits of the jurisdiction of 
any of the Courts of judicature established by Her Majesty’s. Ghartea^ shall be liable to a 
special action on the case in such Court, and if he shall have so offended in any other of 
tne territories subject to the Government of the East India Company, to a suit in the 
Zillah Court within the jurisdiction of which he shall have so offended, which shall and may 
be prosecuted in the same manner in which any other action of damages may be brought 
. and prosecuted there, and if he shall have so offended in any sudk last mentioned part of the 
■ territories subject to the Government of the East India Company in which there is no ZiUah 
Court, to a suit in the highest local Court exercising original civil jurisdiction in such part of 
&e said territories.] 
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Sheikh HameedooUah thereupon filed his suit in the Small Cause Oo^rt 
of Sealdah; and, on the 28th Beoember 1878, the Judge of the Small Cause 
Court passed a decree in his favour. 

The plaintiff took out execution of this decree and attached cer- 
[500] tain proiwrty of the defendants. The defendants paid up Bs. 450, 
which was received in full satisfaction of the decree, and at the same time a 
petition dated 4th March 1879 was filed in Court by the judgment-debtors, 
stating that the plaintiff had relinquished all claim to damages, and ha4 
received Bs. 450 in satisfaction of the decree, and that they, the judgment- 
debtors, agreed for the future to abstain from publishing and selling any 
book registered in the name of the decree-holder, and of which he had acquired 
the copyright; and further stated that, should they break this agreement, they 
would be liable to be sued for damages, and also for the damages already 
relinquished. 

The defendants having again infringed the plaintiff’s copyright in a second 
book, the plaintiff, on the 29th March 1879, instituted a suit for damages, and 
the damages relinquished under the petition of the 4th March 1879, against 
defendants in the Small Cause Court. On the 29th May 1880, the Judge of 
the Small Cause Court dismissed the suit, on the ground that he had no 
jurisdiction to entertain a suit of such a nature. As regards the question of 
jurisdiction, the Judge stated as follows ; 

“ It appears to be pretty clear that pi'ior to the passing of Act XX of 1847, 
it was extremely doubtful whether the right called ‘copyright” could be enforc¬ 
ed in British India at all, and the Legislature had doubts as to the applica¬ 
bility of the English Common law to Indian cases. To remove these doubts 
the Act was passed with a view to afford relief to the wronged, so that the 
relief which the owner of an infringed copyright is entitled to, in this country 
is purely statutory. That being so, the plaintiff must conform to the Statute 
regarding the form of his action. Sections 1 and 13 enumerate the remedies,— 
i. c., he may sue to recover the books printed without authority or for damages 
for the detention thereof, or sue for damages for the conversion thereof in 
trover. The present action is neither one of detinue or trover so far as the 
language of the plaint goes, but it is the former by implication, plus a claim for 
damages for the detention of the book. Section 7 defines the Courts empowered to 
try such suits,— viz,,l, the Supreme Court; 2, the Zillah Courts. Where the second 
class of Courts does not exist, the suits are triable in the highest local Court 
exercising original civil [601] jurisdiction. So that when s. 13 speaks of the 
institution of oases in other local Courts, the definition given in the 7th section 
should not be overlooked.... It was further contended that the defendants have, 
by the solenamah, dated 4th March 1879, contracted not to infringe the copy¬ 
right, and that therefore the case is one for breach of contract, which the Small 
Cause Court is competent to try under s. 6 of Act XI of 1865. The solenamah is 
no contract at all; it is merely a recognition of the plaintiff’s copyright, the defen¬ 
dants promising to abstain from printing books in which the plaintiff had a 
copyright. ... But supposing it to be a breach of contract case, jurisdiction to 
try it has been •taken away by s. 11 of the Civil Procedure Code from the 
constituted Civil Courts. Section 11 has not been extended to the Small 
Cause Court, but s. 47 * of Act XI of 1865 extends the provisions of the 

Provisions of Section 36 * £Beo. 47 : —The twenty-sixth Section of Act X of 1868 to 

etJkxA iX of 1663, and of consolidate and amend the Law relating to stamp dtdies, an^ 
Aet VI il of 1869, made except as hereinbef(»e provided, the provisions of the Code of Ohdl 
applicah.e to oases oogni- Procedure 8 haQ ,'80 fat as the same are or maybe appUoa^, 
sable un^er this Act. ejcfeend to all suits and proceedings under this Act.} 
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Procedure Code of Small Cause Court cases as far as they are applicable ; it 
oanuot be the intention of the Legislature to give the Small Cause Court power 
to try cases which, under s. 11 of the Civil Procedure Code, are within the 
exclusive jurisdiction of other Courts. I, therefore, hold that the Small Cause 
Court has no jurisdiction.” 

At the hearing of the rule 

Moonshee Mahomed Yusooff appeared for the Plaintiff. 

Baboo Umesh Chunder Banerjee for the Defendants. 

The Judgment of the Court (Garth, C. J , and Field, J.) was 
delivered by 

Garthf C. J. —I think that this rule should be discharged. 

The plaintiff in the first instance brought a suit against the defendants in 
the District Court of tBe 24-Pargana8 for an alleged infringement of his copy¬ 
right. The Judge of the 24-Parganas dismissed the suit, upon the ground that, 
being a suit for damages, it ought to have been brought in the Small Cause 
Court. 

The plaintiff then brought a suit in the Small Cause Court at Sealdah, and 
there the defendants took the objection that the suit could not be brought in 
the Small Cause Court, but should [502] have been brought in the District 
Court of the 24-Pargana8. The Small Cause Court dismissed the suit upon 
that ground , and this rule was then obtained by the plaintiff to set aside the 
order of the Small Cause Court, dismissing his suit and directing that Court to 
try the cause upon the ground that it was properly cognizable there. 

In support of the rule, the learned pleader has now called our attention to 
a case decided in the year 1859 by Sir B. Peacock and two other judges, 
Jodoonath MuUtck v. Yawarally (Gasper's Rep., 185). 


In that case it was no doubt decided that, since the passing of the Small 
Cause Court Act of 1850, a suit for the infringement of copyright in Calcutta 
must be brought in the Court of Small Causes, and not on the Original Side 
of this Court; and the grounds of the decision were these . the Copyright Act 
(XX of 1847) had in effeet provided in s. 7 that “ if any person infringed a 
copyright, the offender, if the offence was committed within the local limits 
of the jurisdiction of any of the chartered High Courts, should be liable to an 
action in such Court; and that if he offended in any other part of the British 
territories, he should be liable to a suit in the highest local Court exercising 
original civil jurisdiction.” 


That being the law in 1847, the Presidency Small Cause Courts ’ Act was 
passed in 1850, giving the Small Cause Court exclusive jurisdiction in all suits 
for damages up to a certain amount; and Sir B. Peacock and the other Judges 
held ki that case that, by that Act, the jurisdiction, which had been given to 
the High Court by the Aet of 1847, was transferred to the Small Cause Court 
in suits up to the prescribed amount for infringement of copyright. 

By that decision, which appears to me quite correct, we are of course 
bound; and by a parity of reasoning, the Mofussil Small (3au*S6 Courts, when 
they were established in 1865, obtained exclusive jurisdiction in the mofussil 
to try suits for damages for infringement of copyright up to a certain amount. 


* [Sec. 11:—^The Court shall (subject to the provisions herein contained) have jurisdiction 
*11 civil anita nature excepting suits of which 
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But since these Small Cause Court Acts were passed, s. 7 of Act XX of 1847 has 
been amended by Act XII of 1876 ; and that section now [SOS] in effect runs 
thus:—“If any person shall infringe any copyright, the offender shall be 
liable to a suit in the highest local Court exercising original civil jurisdiction ” 
As, therefore, by the Act of 1865 the Legislature transferred the jurisdiction in 
cases for infringement of copyright up to a certain amount from the District 
Courts to the Small Cause Courts, so the Act of 1876 has re-transferred the juris¬ 
diction in such suits back ogain to the District Courts. 

This appears to me the plain meaning of the Legislature, and it is certainly 
founded on much good reason ; for these suits for infringement of copyright 
involve questions of great diflfioulty, and should be tried by the Court most 
competent to deal with them. 

It is hard in this particular case that the plaintiff should have had to pay 
the costs of both Courts , and although we must discharge this rule, we do so 
without costs. 

Field, J.—I am of the same opinion. The effect of the decision quoted 
from Gasper’s Reports is that the class of cases provided for by s. 7 of the 
Copyright Act, XX of 1847, was transferred to the jurisdiction of the Calcutta 
Small Cause Court by Act IX of 1850, notwithstanding the express language 
used in s. 7 of the former Act. By analogy the jurisdiction in the same class of 
cases arising in the mofussil was transfen-ed to the jurisdiction of the Mofussil 
Small Cause Court by Acts XLII of 1860 and XI of 1865. Had the law 
remained in the position in which it then stood, there can be no doubt but that 
this case would have been cognizable in the Small Cause Court ; but in 1876 
the Legislature stepped in and repealed a considerable portion of s. 7 of Act 
XX of 1847. 

Eliminating the matter thus repealed, the section now stands as follows :— 
“ If any person shall print, or cause to be printed, either for sale or exportation, 
any book in which there shall be subsisting copyright, without the consent in 
writing of the proprietor thereof, or shall have in his possession for sale or hire 
any such book so unlawfully printed without such consent as aforesaid, such 
offender shall bo liable to a suit in the highest local Court exercising original 
civil jurisdiction. ’ ’ 

[S04] It appears to me that the section as so altered must be regarded as 
a fresh enactment of the Legislature; and this being so, there can be no doubt 
that the intention of the Ligislature is that these cases arising in the mofussil 
should now be tried in the Court exercising the highest original civil jurisdic¬ 
tion, which in the present instance is the Court of the District Judge. 

Rule discharged. 
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[6 Oal. 50i] 

OEIGINAL CIVIL. 

The 19th and 20th, December, 1880. 

Present: 

Mb. Justice White. 

Ashootosh Dutt 
versus 

Doorga Chum Chatterjee. 


Limitation Act (XVof 1877), scJied. n, art, 180—Exequttmi of Decree — Bevioor—Civil 
Procedure Code (Act X of 1877), ss, 230, 245, 248 —scire facias, Writ of. 

The plaiotiff obtained a decree in 1864. The first application for execution was made in 
September 1869 under s. 216* of the Civil Procedure Code (Act VIII of 1859); and after 
notice to the defendant as provided thereby, an order was made under that section for exe- 
cutiofl to issue. In September 1880 an application for execution was made under s. 230 of 
the Civil Procedure Code of 1877, which repealed Act VIII of 1859 

Held, that the order, after notice, had the effect of reviving the decree within the 
meaning-of art. 180t sohed. ii. Act XV of 1877, and therefore the decree was not barred by the 
law of limitation. 

An order for execution under the Code made after notice to show, cause has on the 
Original Side of the Court, the same effect as an award of execution in pursuance of a writ of 
acire facias had under the Procedure of the Supreme Court i. e, it creates a revivor of the 


decree. 


[Sec. 216 


In certain special cases 
notice to show cause why 
the decree should not be 
executed shall he issued 


If sn interval of more than one year sJiail have elapsed between the date of 
the decree and the apxilicatiou for its execution, or if the enforce¬ 
ment of the decree be applied for against the heir or representa¬ 
tive of an original party to the suit, the Court shall issue 'a 
notice to the party against whom execution may lie applied for 
requiring him to show cause, within a limited period to be fixed 
by the Court, why the decree should not bo executed against 
him : Provided that no such notice shall be necessary m consequence of an interval of more 
. than one year having elapsed between the date of the decree and 

Proviso. application for execution, if the application be made within 

one year from the date of the last order passed on any jirevioiis application for execution ; and 
provided further that no such notice shall be necessary in oonbcqucncc of the application being 
against an heir or representative if upon a previous application foi execution against the s.amc 
person, the Court shall have ordered execution to issue against him.] 
t [Art. 180 


Description of Application. Period of Limitation. 


Time from which period begins 
to run. 


To enforce a judgment, 
decree or order of any Court 
established by Boyal Char¬ 
ter in the exercise of its 
ordinary original civil juris- 
diotion or an order of Her 
Majesty in Council. 


Twelve years. | When a present right to enforce 

the judgment, decree or order 
accrues to some person capable of 
releasing the right. Provided that 
when the judgment, decree or order 
has been revived, or some jiart of 
the principal money aocurod there¬ 
by, or some interest on such money 
has been paid, or some acknowledgment of the right thereto has been given in writing, signed 
by tlie person liable to pay such principal or interest or, his agent, to the person entitled 
thereto or his agent the twelve years shall be computed from the date of such revivor, payment 
or aoknowle^met, or the latest of such revivor, payments, or acknowledgments, as the case 
may be.] 
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The clause of s. SSO of Act X of 1877, Which prohibits a subsequent applioatim few ei*- 
cution, only applies whezathe l^reyious application has been made under that eeetiem, and 
not where such previous application has been made u^der Act VIII of 1859. 

In this case the plaintiff obtained a money-decree in the High Conrt 
against the defendant on the 16th of November 1864. The first application ,f<» 
execution of this decree was made on the 18th September 1869, when the 
Court ordered a writ of attachment to issue against the person of l^e 
defendant. After several fruitless attempts to execute this and other suhse- 
[ 806 ] quent similar writs, the plaintiff ultimately succeeded in arresting the 
defendant on the 28th of January 1873, and he was committed to jail. The 
defendant lay in jail for two years without satisfying the decree; and at the 
end of that time was released under the provisions of the Code of 1859, which 
limited imprisonment under a decree to two years. 

In the meanwhile, the plaintiff bad the decree transmitted for execution to 
the District Court at Hooghly , and that Court, upon an application made on 
llie 20th of August 1874, ordered the right, title, and interest of the defendant 
in certain property within its jurisdiction and in the possession of the defendant 
to be attached. 

When this was done, the defendant and his brother preferred a claim, on the 
ground that the property attached was debntter property. The claim was dis¬ 
allowed; and the defendant and his brother, on the 4th December 1874, brought a 
suit to establish that the property was detrutter, and therefore not liable for the 
defendant’s debts. This suit w'as carried through the various Courts of this 
country to the Privy Council, where it was finally decided, on the 6th of July 
1879, that the defendant had, subject to the trusts for the idol, a saleable 
interest in the property attached. This interest was accordingly sold in July 
1880 and realised Hs. 273-11. With the exception of this sum, no money was 
realized by the plaintiff under tlie decree, and there remained a balance due of 
Es. 11,977-7. The plaintiff having, as he alleged, recently ascertained that the 
defendant possessed some immoveable property within the original jurisidiction 
of the High Court, procured the decree to be brought back to that Court; and, 
on the 16th September 1880, obtained the present rule, calling on the defendant 
to show cause why the decree should not be executed. 

Mr. T. A. Apear now showed cause and contended, that if s. 230 of the 
Civil Procedure Code applied to this application for execution, the applica¬ 
tion was barred, inasmuch as more than twelve years had elapsed from 
the date of the decree, and no fraud or force had been shown on the part of the 
judgment-debtor to prevent the execution of the decree within that time; see 
1 . 806 ] cl. (a), s. 230. That was the only exception in that section which could 
apply under the circumstances of the present case, and that exception did not 
apply hwe. But if s. 230 does not apply, the application is bari’ed by art. 180, 
Bched. ii of Act XV of 1877, which provides a period of limitation of twelve of 
years from the time when the right to enforce the decree accrued. There were 
several provisions, two of which, it would be contended, were applicable here, 
as giving a fresh period from which the twelve years could be calculated,— 
namdy, that the decree had been revived, or some part of the money secured 
by the decree had been paid or the debt acknowledged ; but it is submitted 
there has been no revivor of the decree in the sense intended. The otdei^^ 
18th September 1869 was merely a continuation of the proceedings, did 
not give a fresh point from which Hmitation could be computed, nor has there 
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been any snob payment as to give a fresh period of departure. It is submitted 
the payment contemplated by the proviso to art. 180 is a voluntary payment 
by the judgment-debtor or any one representing him, and not a payment 
enforced by execution-proceeditigs: no acknowledgment of the debt has been 
given. The present application for execution is therefore barred. 

Mr. Kennedy (with him Mr. Bonnerjee), in support of the rule, contended, 
that there had been both payment and revivor within the meaning of art. 180 
of Act XV of 1877. Any payment would be sufficient, and the plaintiff 
had admittedly received a portion of the debt since taking out execution. 
[White, J.—That was not a payment, but an exaction.] But even if this is 
not sufficient, there has been a revivor of the decree by the order of the 18th 
September 1869. That was an order made after more than a year from the 
date of the decree, and ip^st be taken to have been made under the then existing 
procedure, namely, ss. 216 and 216 of Act VIII of 1859. Now those sections were 
merely an express enactment continuing the procedure by scire facias as it exist¬ 
ed in the Supreme Court as part of the law of England. That law is laid 
down in Tidd’s Practice, vol. ii, p. 1103, which shows that one of the 
Cases in which writs of scire facias were issued was where a [5073 judgment 
was more than a year old, in which case the judgment-creditor had to cause the 
writ to be issued, calling on the debtor to show cause why execution should not 
be allowed. There were two cases in which writs of Scire facias were in general 
use, the other being where the judgment-debtor was dead. With respect to a 
writ issued after the death of the judgment-debtor, it was held that it created 
a new right and was not a mere continuation of the suit— Farrell v. Gleeson 
(11 Cl. and Fin., 702) and Farran v. Beresford (10 Cl. and Fin., 319). These 
oases were afterwards cited before the Privy Council in Ireland in In the matter 
of Blake (2 Ir. Ch. Eep., 643) and Griffin v. Blake (2 Ir. Ch. Eep., 645), where 
the question was, whether there was any distinction between the effect of a writ 
of scire facias issued after the death of the debtor, and one issued because tho 
judgment was more than a year old , and it was there held there was no- 
distinction, and that the latter equally created a new present rigJit to receive 
the debt. What was meant by a revivor is sliown too in Fitzherbert’s Nature. 
Brevium, p. 266. Without this procedure the judgment could not be enforced. 
This then was the procedure in force in the Supreme Court in 1859, when 
the Civil Procedure Code and the Limitation Act of that year were passed. 
It is submitted that the Legislature intended to substitute the procedure laid 
down in ss. 215, 216 of the former Code for the proceeding by scire facias, 
and that the effect of a notice under the latter section should have tlie same 
effect as the issue of the writ. The words used in a. 19 of the Limitation Act 
of 1859 have been continued down to the present time —see art. 180, sched. ii 
of Act XV of 1877; and the procedure in ss. 215, 216 of Act VIII of 3859 is 
continued in ss. 245*, 248 of Act X of 1877. [WHITE, J.—There is nothing 

about revivor in s. 248 of the Civil Procedure Code. Does the taking proceed¬ 
ings under s. 248 have the effect of reviving the decree, notwithstanding that 
omission ?] It is submitted it has ; the notice gives a new right, just as the 
scire facias did. The Civil Procedure Code vras passed prior to jihe Limitation 
Act; so, supposing there is an error, the latter Act should guide the Court. 

• [Sec. 246 The Court, on receiving an application for the execution of a decree, shall 

ascertain whether it contains the particulars mentioned in 
Pi^edure on receiving Section 236, or such of them as may bo applicable to the case, 
applPation for execution and whether it is accompanied by the inventory mentioned m 
of decree. Section 236; and if such particulars or inventory are or is 

wanting, it shall reject the application or return it for amend- 


8 OAIi.—46 


361 




1. li. R. 6 Cal. 808 


A8HOOTOSH DUTT v. 


fWHETE, J.—Section 230 of the Co^e seems to prohibit the [508} Court 
altogether from entertaining the application.] As to s. 230 of the Procedure Code 
of 1877 it is submitted it does not apply. Act X of 1877 does not apply to 
“ any proceedings after decree that may have been commenced and were still 
pending” on the 1st October 1877, when the Act came into force ; see s. 3* as 
amended by Act XII of 1879. This section was altered on account of the Pull 
Bench ruling in Ihmjit Stngh v. Meherban Koer (I. L. E., 3 Cal., 662). These 
proceedings were prior and pending at that time. Besides, s. 230 says, that the 
prior application must have been made under that section, otherwise the section 
does not apply. TWhite, J.—It was made under the provisions of the then 
Code of Civil Procedure, which were to the same effect as s. 230.] The words 
are express “ under this section, ” not “ under the Procedure Code, ” which 
would have been probably used if the intention of the Legislature had been 
other than I contend it was. As to fraud on the judgment-debtor’s part, it is 
submitted that his saying his property was debuttcr amounted to fraud . it was 
really concealing his property. [White, J.—I can’t say he had no ground for 
saying so. Two Courts decided in his favour.] 

Mr. T. A. Apcar was allowed to reply.—The proviso in s. 3 of Act X of 
1877 does not apply. This proceeding had not commenced, nor was it pending, 
before Ist of October 1877. What was pending was the proceeding in execu¬ 
tion against the dehuttcr property, which has been satisfied. Though the Limi¬ 
tation Act received the assent of the Governor-General subsequently to the 
Civil Procedure Code, yet both Acts came into force together. The means by 
which execution is to be obtained is the Civil Procedure Code alone, and the 
Court is bound by the words of that Code. If it was intended to introduce the 
writ of sare facias into the Code of 1859, the intention would have been made 
clear, The introduction of the word “ revive ” in the Limitation Act may well 
have been to exclude the writ of scire facias, inasmuch as that writ had been 
done aw^ay with by the common Law Procedure Act of 1852. It is submitted 
that 8. 230 of the Code of Civil Procedure is not [509] limited to cases in 
which a previous application has been made under that section, hut is applicable 
to the present case. [Mr. Kennedy referred to Byraddi Subbarcddi v. Dasappa 
Ban (I. L. E., 1 Mad., 403), SoMn Lai v. Kanm Biiksh (I. L. E., 2 AIL, 281), 
and Bam Kishen y.Sedhn (1. L. E., 2 All, 275), to show that unless a previous 
application has been made under s 230 that section does not apply.] 

Cur. adv. vuli. 


ment or for the addition of the inventory, ai> the case may be or amend it then and thece. 
Every amendment made under this section shall be attested hv the signature of the Judge. 

When the ajiplie.ition is admited, Court shall enter in the 
Procedure on adm.tfmc register of the suit a note of the .ipplication and the date on 
application. which it was made, and shall order execution of the dcoreo 

according to the nature of the application provided that, in the 
case of a decree for money, the v.alne of the property attached shall as nearly as may be 
correspond with the .imount for which the decree has been made 

*[Sec. 3 .—The enactments specified in the first Schedule hereto annexed are hereby 
repealed to the extent mentioned jn the third columm of the 
same Schedule. 


Enactments repealed. 


But when iiAiny Act, Regulation or Notification passed or issued prior to the day on which 
this Oode comes into force reference is made to Act VIII of 
References m previous 1859, Act XXIIl of 1861, or the Code of Civil Procedure or to any 
Acts. other Act hereby repealed, such reference shall so far as may 

be practicable, be read as applying to this Code or the coiyes- 
ponding part thereof. 

Saving of procedure in Nothing herein contained shall affect the procedure prior 
amts instituted before ist to decree in any suit instituted or appeal presented before the 
October 1877. ” Code comes into force.] 
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White, J. (after stating the facts as above, continued):—^The decree is 
more than twelve years old, and as such execution would be barred under art. 
180, sohed, ii of the Indian Limitation Act, 1877. But Mr. Kennedy, for the 
plaintiff, has contended with much ability and learning, that the order of this 
Court of the 18th of September 1869 was a revivor of the decree within the meaning 
of the proviso attached to the foregoing article, and which is in these words, 
“ provided that when the judgment or decree has been revived .... the 
twelve years shall be computed from the date of such revival, or the latest of 
such revivals." 

The petition does not state how the order of the 18th of September 1869 
came to be made. But it was, made long after the Code of 1859 had been 
applied to this Court on its Original Side. It also appears to have been the 
first order from executitm- which issued upon the decree, and to have been made 
after the lapse of more than a year from the date of the decree; so I must take 
the order to have been made under ss. 215 and 216 of the Code of 1859, and, 
therefore, after notice to the defendant to show cause why the decree should 
not be executed against him. 

The corresponding sections to those in the Code of 1877 are ss. 245 and 
248, the latter of whicli enacts that notice to show cause must issue, “ if more 
than a year has elapsed between the date of the decree and the application for 
its execution.” 


In neither of the Codes is an order for execution made after notice under 
these foregoing sections, described as reviving the decree. The question is, 
whether it has that effect, [SIO] and is wliat the Legislature had in mind 
when it speaks in the present Limitation Act of the revival of a decree. 

The proviso in question is a transcript of one in the repealed Limitation 
Act of 1871, and in tracing back to its source, the language used in tiie proviso, 
we find the woids first used in s. 19 ■' of Act XIV of 1859, which enacts, that 
“ no proceeding shall be brought to enforce a judgment or decree of a Court 
established by Royal Charter but within twelve years from i>he decree, unless ki 

the meantime such decree shall have been duly revived.and in 

such case no proceeding shall be brought to enforce the decree but within twelve 
years after such revival or the latest of such revivals. ” 

This was the first Limitation Act of the Legislature of India which applied 
to the Chartered Com’ts at the three Presidencies. In 1859, these Courts were 
governed by their own procedure. It was part of that procedure that execution 
could not issue upon a judgment more than a year old without suing out a writ 
of sctre facias against the defendants. The 195th of the repealed rules of 1851 
on the Plea Side of the old Supreme Court of Calcutta recognises the procedure- 
to be such. 


Proceedings for enforcing 
judgments,Ac., of Supreme 
Courts to be tukeii within 
twelve years. 


•[Sec. 19 :—No proceeding shall be taken to enforce any judgment,decree, or order of any 

Court established by Royal Charter but within twelve years next 
after a present right to enforce the same shall have accrued to some 
persons capable of releasing the same unless in the mean-time 
such judgment, decree, or order shall have been duly received, 
or some part of the principal money secured By such judgment, 
decree or order or some interest thereon shall have iwen paid, or 
some acknowledgment of the right thereto shall have been given in writing, signed by the 
person by whom the same shall be payable or his agent, to the person entitled thereto m 
his agent; and in any such case no proceeding shall be brought to enforce the said judgment, 
decree, or order, but within twelve years after such revivor, payment or acknowledgment, or 
the latest of such revivors, payments, or acknowledgments, as the case may be, provided 
that for three years next after the passing of this Act every judgment, decree, and order 
■n- which may be in force at the date of the passing of this Act. 

>>yU« Uw no, fa lo^, .r,ftfag 
ment now m torce. wntained notwithstanding.] 
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The writ of scire facias was introduced into the Chartered Courts from 
the English law, and that law governed its operation and effect. By the 
common law of England, in the case of judgments in personal actions, if mote 
than a year and a day passed without execution, the plaintiff’s only remedy 
was an action of debt upon the judgment. The Statute of Westminster the 
2nd, 13 Edward 1, o. 45, gave the plaintiff the alternative remedy of suing out 
a scire facias (4 Comyn’s Digest, Title Execution, A. 4 and I. 4; Tidd’s Practice, 
p. 1102). The effect of an award of execution in pursuance of the scire facias 
was to revive the judgment. It is so stated in Tidd's Practice, p. 1103; and 
the point is placed beyond controversy Farrell v. Gleesdn (1101. and Fin., 702) 
Mid In the matter of Blake (2 Ir. Oh. Eep., 643), before the Judicial Committee 
of the Privy Council in Ireland. These cases decide that sc*re/ac*as upon a 
judgment is not a mere continuation of a former suit, but creates a 
new right. It would appear from Tidd’s Practice, p. 1106, citing a case 
l&iil from 2 Salkeld, 598, that although subsequent writs of scire facias may 
be taken out, and it may be necessary to take them out, it is the first scire facias 
which revives the judgment. It is unnecessary, however, to determine in this 
case how that may be, as the first order for execution in the present case is 
less than twelve years old. 

There was then, at the date when the Limitation Act of 1859 came into 
force, a proceeding in the Supreme Court which had unquestionably the effect of 
reviving a judgment. This proceeding has since been displaced by a new 
proceeding, which in substance is the same as the old proceeding. It com¬ 
mences with a notice to show cause why the decree should not be executed, 
and terminates with an order for execution, which is tantamount to the award 
of execution under the scire facias. Inasmuch as the legislature has, not¬ 
withstanding the change in procedure, retained in the present Limitation Act 
the language of the Act of 1859, and prescribed a fresh point of departure for 
the twelve years in the case of a judgment that has been revived, and 
inasmuch as I am bound to give effect, if possible, to every part ®f the language 
of the Legislature in the Limitation Act, I must hold that an order for execution 
under the Code made after notice to show cause has, on the Original Side of 
this Court, the same effect of reviving the judgment as the scire facias had. 

It is contended for the defendant that though the order of the 18th of 
September 1869 may have revived the judgment, [ am pi-ecluded from granting 
the present application by that part of s. 230 of the Code now in force which 
prohibits this Court from granting, except under certain circumstances, a subse¬ 
quent application where the decree is more than twelve years old. 

Section 230 of the Code, as it stood when the Code was passed in 1877, 
prohibited the granting of a subsequent application for execution of a decree 
more than twelve years old, unless the Court was satisfied that due diligence 
had been used to obtain satisfaction under the previous order for execution. As 
the section now stands, amended by the Act of 1879, it prohibits the grant 
of a subsequent application, no matter what diligence may have been 
used, unless thS judgment-debtor has, by [612] fraud or force, prevented the 
decree from being executed within the twelve years. The consequence is, that 
if from the mere impeeuniosity of the judgment-debtor a decree remains un¬ 
satisfied for twelve years, no further order for execution can be made. No 
fraud or force has been found to exist in the present case, but Mr. Kennedy 
argues that this part of s. 230 only applies where the previous application for 
execution w'^as actually'made under s. 230, and not where, as here, the previous 
application was made under the Code of 1859. The language employed in 
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8. 230 is this, " Where an application to execute a decree has been made under 
this section and granted, no subsequent application to execute the same decree 
shal! be granted after the expiration of twelve years, &c. ” 

The natural meaning of the foregoing language is, that the previous appli* 
cation must be one made under s. 230. Mr. Kennedy has cited the oases of 
Byraddi Svhhareddi v. Dasmppa Batt (I. L. B., 1 Mad., 403) and Bam Kishen 
V. Sedhu (I. L. B., 2 All., 275),. in which these Courts considered that the 
restriction upon the subsequent application only applied whore the previous 
application had been made under s. 230. The effect of this new provision in 
B. 230 is to cut down the right of a judgment-creditor to procure execution to 
issue upon an unsatisfied judgment. 

I am of opinion that the restriction does not effect the present application, 
and that, consequently, I-am not prevented from making this rule absolute. 

When the case occurs of a subsequent application for execution after the 
grant of a previous application under s. 230, a somewhat difficult question may 
arise how to reconcile the language of that section with the proviso in art. 180 
of ached, ii of the Limitation Act of 1877 ; but it is unnecessary now to pro¬ 
nounce any opinion upon the point. 

The rule will be made absolute with costs, and execution will issue for the 
balance remaining due under the decree. 

Buie absolute. 

Attorney for the Plaintiff: Mr. Heckle. 

Attorneys for the Defendant: Messrs. Ohose and Bose. 

NOTES. 

[REVIVOR OF DEGREE 

The correctness of the ruling in this case was doubted in (1890) 17 Cal. 491 but it has sines 
been followed as an authority (1892) 20 Cal. 551 ; (1884) 7 Mad. S40 • (1896) 22 Cal. 921; 
(1896) 24 Gal. 244 ; (1908) 30 Cal. 979. 

The subject is dealt with by Mookerjee, J. in (1909) 36 Cal. 543=9 G. L. J. 271. If there is 
no order for execution after issuing notice under s. 248 (0. P. C.) there is no revivor ;—(1903) 
30 Cal. 643=7 0. W. N. 793. 

An application for transmission of certified copy of decree amounts to revivor:—(1895) 
Cal. 921. 

See also Mitra on Limitation, Vol II (1911) p. 1241,] 
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[818] APPELLATE CIVIL. 

The 10th December, 1880. 

Present : 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice Field. 

Latchman Pundeh.Decree-holder 

versus * 

Maddan Mohun Shye and others.Judgment-debtors.* 

MveeuHon of Decree—Ccnirt which passed the Decree—Civil Procedure Code {Act X of 1877, 

as amended by Act XII of 1879), ss. 223, 619—Limitation Act (.JF of 1877), sched, it, 

art, 179, cl. 1, 

Per GAKTH, C.J.—Section 649 of the Civil Procedure Code as amended by Act XII of 
1879, which explains the meaning of the expression the “ Court which passed the decree,” 
does not exclude the Court which originally passed the decree as being a Court in which an 
application for execution should be made, but merely includes another Court. 

When, therefore, a Court which has passed a decree has ceased to have jurisdiction to 
execute it, the application for execution mav be made either to that Court, although it has 
eaased to have jurisdiction to execute the decree, or to the Court which (if the suit wherein 
the decree was passed were instituted at the time of making application to execute it) would 
have jurisdiction to try the suit. 

Per Field, J.—A Court does not cease to be “the Court which passed the decree " 
merely by reason that the head-quarters of such Court are removed to another place, or 
merely because the local limits of the jurisdiction of such Court are altered. 

An application for the transfer of a decree under the provisions of s. 223 and the following 
section of Act X of 1877, is a step in aid of the execution of the decree within the me-aning of 
cl. 4, art. 197, sched. ii of Act XV of 1877. 

The facts of this case are sufficiently stated in the Judgments. 

Baboo Traihhanauih Mttra for the Appellant. 

Baboo Bash Behary Ghose for the Eespondents. 

Garth, C.J. —A suit was brought in the Court of the Munsif of Manbazaar, 
to recover the sum due upon a mortgage-bond, and to realize that sura 
by sale of the mortgaged [514] property ; and a decree was made accordingly. 
That decree was dated the 5th of December 1876, and on the 5th of December 
1879 an application was made to the same Munsif, who had then removed his 
Court to Barabazaar, for execution of the decree. 

In the meantime the particular area in which the mortgage-property was 
situate had been removed from the Munsifi of Manbazaar to the Munsifi of 
Eatra. 

The Munsif of Manbazaar entertained the application for execution, and, 
considering that he had jurisdiction to deal with it, he sent it with the usual 
certificate to th^ Court of the District Judge of Bancoora to be executed, and 
that Judge sent it on to the Munsif of Eatra for execution. 

It was then objected that the application for execution had not been made 
to the proper Court, and that the execution-creditor was bound to apply, 


* Appeal from order No. 226 of 1880, against the order of Baboo Brojsndro Goomar Seal, 
Additional Judge of Ban^ra, dated the 26th June 1880, affirming the order of Baboo 
Hemanga Ohnndro Bosn, Munsif of Katra, dated the 22nd March 1880. 
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under s. 230 of the Code of the Civil Procedure, to the Munaif of Katra, within 
whose jurisdiction the mortgaged property then was, he being the proper 
officer, as it was contended, to whom the application should have been 
made ; and that as the application had been made to the Munsif of Manbazaar, 
the decree could not be executed ; and moreover, the Munsif of Katra appears 
also to have held, that as three years had gone by from the time when the 
decree was obtained, no fresh application could be made to him as the Munsif 
of Katra. He accordingly refused to execute the decree on those grounds. 

That decision was then appealed to the District Judge of Bancoora, and 
he held that the Munsif was right, and that tlie plaintiff was under a mistake in 
making his application originally to the Munsif of Barabazaar. 

The consequence is, that the application for execution has been refused by 
both the Courts. ‘ 

The case now comes before us on appeal, and it seems to depend upon the 
proper construction of the execution sections of the Code of Civil Procedure, 
the real point being, whether the Court of the Munsif of Barabazaar was the 
Court to which, under the circumstances, the plaintiff had a right to apply. 

Now s. 223’' of the Code of Civil Procedui-e provides, that [515] a decree 
may be executed either by the Couit wliicb passed it, or by the Court to which 
it is sent for execution, and by the Amending Act XII of 1879, an addition has 
been made to s. 649 of the Code to the effect, that the w’ords “ the Court which 
passed the decree,” as used in Chap XIX of the Code, is to be deemed to 
include, where the Court which passed the decree to bo executed has ceased to 
have jurisdiction to execute it, the Court which, if the suit wherein the decree 
was passed were instituted at the time of making the application for execution 
of the decree, would have jurisdiction to try the suit. 


„ . . 1 V, /I o *£Sec 2‘23 —A decree may be executed either by the Coart 

tiour jy w 1 C c e which p.issed it or hv the Court to which it is sent for execution 
may o ovecu .et under the proviHums hereinafter contained. 

The Couit which passed a decree iii.iy, on the application of the decree-holder, send it 
for exerntinri to another Court 


{a) If the person against whom the drerco is passed actually and voluntarily resides or 
carries on business, or personally woiks for gam, within the local limits of the jurisdiction of 
such other Court, or 

(b) If such person has not property within the local liimts of the jui isdictioii of the 
Comt which passed the decree sufticient to satish such decree and his propertj within the 
local limits of the jurisdiction of such other Court, or 

(c) If the decree direct the s.ile of immoveable propertj situate outside the district within 
which the Court which passed it is .situate, or 

(d) If the Court which passed the decree considers for anj other reason, which it shall 
record m writing, that the decree should be {Xoouted by such other Court. 

The Court which passed a decree msj’ of its own motion send it for execution to any 
Court subordinate thereto 


The Court to which a dociee is sent under this section for execution shall certify to the 
Court which passed it, the f.ict of such execution, or w'hero the former Court fail.s to execute 
the same, the circumstances attendmg such failure If the decree has been passed in a ease 
cognisable by a Court of Small Causes and the Court which passed it wishes it to be 
executed m Calcutta, Madras, Bombay or llangnoii, such Court may sond»to the local Court 
of Small Causes the copies and ceitiflcate rospectivoly mentioned m clauses {a) {?>) and (c) of 
section 224 ; and such Court of Small C.iusos shall thereupon execute the decree as if it had 
been passed by itself. 

If ihe Court to which a decree is to bo sent for execution is situate within the same district 
as the Court which passed such decree, such Court shall send the same directly to the former 
Court. But if the Court to which the decree is to be sent for execution is situate 
in a different district, the Court which p.isHed it shall send it to tho District Court of the 
district in which the decree is to bo oxocuted.] 
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Now ifc is to be observed that this clause, which explains the meaning of 
the expression "the Court which passed the decree,” does not exclude the Court 
which originally passed the decree as being a Court to which the application 
■ahould be made, but only inclikffis another Court; and I take the meaning of 
the clause to be this, that where the Court which passed the decree has ceased 
to have jurisdiction to execute it, the applicirtion for execution may be mode either 
to that Court, although it has ceased to have jurisdiction to execute the decree, 
or to the Court which, if the suit wherein the decree was passed were 
instituted at the time of making application to execute it, would have 
jurisdiction to try the suit. 

Now there is no doubt that if this suit had bean instituted at the time of 
making the application for executing the decree, it must have been brought in 
the Court of the Munsif of Katra. But then the’ applicant, as I take it, has a 
right to apply either to that Court oi- to the Court which passed the decree, 
which is the Court of the Munsif of Barabaxaar. The Court of the Munsif of 
Barabazaar is not less the Court which passed the decree, merely because that 
Court has changed its name from the Court of Manbazaar to the Court of 
Barabazaar. It is the self-same Munsif and the self-same Court, and it is not 
less the Court of the Munsif of Manbazaar because its position or its name has 
been changed. 

It seems to me, therefore, that the plaintiff had a right to apply to the 
Munsif of Barabazaar to execute the decree, and that Court having entertained 
the application, and having sent it to the District Court of Banooora, and the 
District Court having [8163 sent it m due course to the Munsif of Katra for 
execution, the Munsif of Katra was bound to execute it. 

Even supposing it had been necessary to make a fresh application to the 
Munsif of Katra, I still consider tliat the plaintiff wpuld be in time, because 
the application which he made was made to the piopijr Court within three years 
from the date of the decree, and thus he would have ^hree years more from the 
date of that application. But it really is not necessary to decide this, because 
I consider thj'.t the plaintiff made the application to the proper Court within 
the proper time, and that the Court to which it was sent is bound to execute it. 

The appeal must, therefore, be decreed, and the case must go back with 
directions to the Munsif of Katra to execute the decree. The appellant will 
have his costs in all the Courts ; the hearing fee for this Court being fixed at 
two gold-mohurs. 

Field, J. — The decree which forms the subject of these proceedings was 
passed on the 5th of December 1876 by the Munsif of Manbazaar. Subsequent to 
the passing of that decree, the head-quarters of the Manbazaar Munsiti ware 
transferred from Manbazaar to Barabazaar, and the local limits of the 
jurisdiction of the same Munsifi were altered by transferring certain thanas 
to the district of West Burdwan and forming them into, or uniting them with¬ 
in, another Munsifi, termed the Katra Munsifi. 

On the 5tir of December 1879, the decree-holder applied to the Munsif of 
Manbazaar, then stationed at Barabazaar, to have his decree executed. The 
decree was a money-decree, which also declared a lien on certain immoveable 
proiierty. This immoveable property was, at the time of making the decree, 
within the jurisdiction of the Manbazaar Munsifi; and by reason of the transfer, 
to which I have adverted, became subsequently, and was on the 5th of 
December 1879, a portion of the local jurisdiction of the Katra Munsifi. 
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The lower Courts appear to be of opinion that because this immoveable 
property was no longer within the jurisdiction of the Manbazaar Munsif, this 
Munsif had no jurisdiction to execute or to entertain an application for the 
execution of the decree. 

CMU It appears to me that this view is an erroneous one. The jurisdiction to 
execute a decree is given by s. 223 of the Code of Civil Procedure; and according 
to that section a decree may be executed either by the Court which passed it, or 
by the Court to which it is sent for execution under the provisions of the Act 
thereinafter contained. 

Now it appears to me that the Munsif’s Court at Manbazaar did not cease 
to be “ the Court which passed the decree’’ merely by reason that the head¬ 
quarters of the Munsif had been moved to another place, or merely by reason 
that the local limits of the jurisdiction of the Munsif were altered. This 
being so, it is clear that'the execution of the decree might have been had in the 
Court of the Munsif of Barabazaar. 

A good deal of discussion has taken place during the argument in this 
case about the meaning of s. 649 of the Amended Code of Civil Procedure. 
That section provides that the expression in Chap. XIX of the Code, “ Court 
which passed the decree,” or words to that effect, shall, unless there be 
anything repugnant in the context, be deemed to include, where the decree 
to bq executed is passed in appeal, the Court which passed the decree against 
which the appeal was preferred ; and where the Court which passed the decree 
to be executed has ceased to exist or to have jurisdiction to execute it, the Court 
which, if the suit wherein the decree was passed were instituted at the time of 
making application for execution of the decree would have jurisdiction to try 
such suit.” 

It has been contended, that because the immoveable property included in 
the decree is now situated within the jurisdiction of the Katra Munsif, therefore 
the application for the execution of the decree must be made to the Katra 
Munsif’s Court, because if a suit were now to be brought in respect of such 
immoveable property, such suit must be instituted iu the Katra Munsif’s 
Court. It appears to me that this contention is untenable, for the Court which 
passed the decree has not ceased to exist or ceased to have jurisdiction to 
execute it. 

The words of the section (649) are, it may be observed, in extension of 
the original and litoral meaning of the expression ” Court which passed the 
decree.” The definition contained [ 818 ] in 8. 649 was not intended by the 
Legislature to limit or confine the natural meaning of the expression “ Court 
which passed the decree” to the exact instances stated in the new section. 
This is the usual interpretation put upon the word ” include” when employed in 
the definition portion of a Statute. See Bej v. Kershaw (^6 E. and B., 999, at 
p. 1007); Ex parte Ferguson (L. K., 6 Q. B., 280, at p. 291^; Pound v. Plumstead 
Board of Wards (L. E., 7 Q. B., 183); and Doed Edney v. Benham (7 Q. B., 
976, at p. 979). It follows, therefore, that the expression “ Court which passed 
the decree” must in this case still include the Court of the Munsif of Barabazaar. 

The words in s. 649, which have reference to the Court jyhich passed the 
decree ceasing to exist, refer to a class of cases not uncommon in these provinces, 
in which a Small Cause Court having been in existence for a certain number 
of years has afterwards been abolished by an order of the Local Government 
(see 8. 3* of Act XI of 1865). The application for execution of a decree passed 

*[Seo. 8:—The Local Government may, "with the previous 
Constitution of Small sanction of the Governor-General of India in Council, constitute 
Cause Courts. for the trial of suits under this Act, Courts of Small Causes with 

such establishment of Officers as may be necessary, at any 
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by such an abolished Court must now be made to the Munsif who would have 
jurisdiction to entertain the suit in which such decree was made, if such suit 
were instituted at the time when application for such execution is made. Another 
example is, where the Sudder Ameen who had jurisdiction throughout the 
whole of the district with a pecuniary limit exceeding that of a Munsif was 
abolished as such, the officer who was Sudder Ameen becoming the Munsif at 
head-quarters with a local jurisdiction limited to a single Munsif usually that 
at head-quarters. See cl. 2, s. 4,’^ read with s. 8l of the repealed Act XVI of 
1868. A decree passed by such a Sudder Ameen who had a local jurisdiction 
over the whole district could, therefore, be executed in the Court of the Munsif 
before whom a suit would now be instituted in respect of the claim for which the 
decree was passed by the Sudder Ameen. In the absence of these provisions, 
and after the repeal of Act XVI of 1868, there was doubt as to the Court 
which had jurisdiction to execute such a decree. While cl. 2 of s. 4 and 
8. 8 of Act XVI of 1868 remained in force, application foi execution must have 
been made to the Court of the Sudder Munsif; but in this case, if the 

decree-holder sought to attach and sell property situate within the existing local 
limits of jurisdiction of anothei Munsif, it would have been necessary to transfer 
the decree to such Munsif for execution under the provisions on this behalf 
contained in the Code. 

The words “ cease to have jurisdiction to execute it ” in s. 649 were intend- 
edoto meet such a case as the following , —for example, where an Additional 
or Subordinate Judge, attached to more than one district, having passed a 
decree in one district, leaves this district and sits in another district under the 
provisions of s. 15 of the Bengal Civil Couits Act, such Additional or Sub¬ 
ordinate Judge is a Court. When such a Court is sitting in a district other than 
that in which the decree was passed, it has not ceased to exist, but it has 
ceased to have jurisdiction to execute that particular decree. Under the pro¬ 
visions of s. 649, application for execution can then be made to the Com t which 
at the time of making the application would have jurisdiction to entertain the 
suit in which the decree was passed. 

It being thus clear that an application for the execution of tlio decree in 
this case could hemadeto theMunsif ofManbazaar or Barabazaar, whose Court 
was, in the literal sense of the term, the Court, which passed the deciee, it was 
competent to the Manba^iaar Munsif to transfer this decree for execution under 
the provisions contained m s. 223 to the Katra Munsif. Wlien the decree was 
so transferred, it was the duty of tlie Katra Munsif to proceed under the pro¬ 
visions of the Code to effect the execution tlioreof. 


places within the terntories under such Ooven.meiit. Whenever a Court of Small Causes 

shall he so constituteil, the Local Government shall fix the 
Limits of their territoiial tcrntonal limits of‘ the jurisdiction of such Court, and lna^ from 
pmsdiction to be fixed h\ tune to time alter the limits so fixed The Local Government 
Local Government. nny aholisli any Court of Small Causes ] 


•tSoo. 4 cl. 2 -The present Sadr Amins and Munsifs, shall lie the first Munsifs and 
, (subject to any alteration of the limits of their local jurisdiction 

First Munsifs which may be made by the Local Oovermnent) shall severally 

, , exercise the jurisdiction of Munsifs undei this Act within 
the l<^oI limits within which, immediately beforethe passing of this Act thev reanectivelv 
exercised the jurisdiction of Munsif.] ’ ^ respectnely 


Subordinate Judges and 
Munsifs to be a Civil Court. 


^ Judge and Munsif under this 

Act shall be deem^ to be a Civil Court within the meaning of 
the Code of Civil Procedure and of this Act.] ® 
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I may here observe that there is a distinction between the jurisdiction of 
the Court to execute the decree and the circumstances under which effective 
execution can be had. Clause (o) of a. 223 apiwars to me to have direct reference 
to a case like the present. The Munsif of Manbazaar could not make a decree 
directing the sale of the immoveable property included in the present decree, 
unless at the time when the plaint was filed in the case in which such decree 
was made that property was situate within the local limits of the jurisdiction 
of his Court, The fact of the site of this property having been, subsequent to 
[8203 the making of the decree, placed outside the local limits of his jurisdic¬ 
tion, brings the case within cl. (c). 

There is one more point in the case which it is necessary to notice, and 
that has reference to the Liimitation Act. I have pointed out that, in my 
opinion, the Munsif of Barabazaar, as being the Court which passed the decree, 
was competent to executb it. Execution might have been had against the person 
or moveable property of the Judgment-debtor, if at any time found within the 
jurisdiction of the Barabazaar Munsif. But if no such execution could be had, 
because the Judgment-debtor did not reside or come within, and had no move¬ 
able property within, such Munsif’s jurisdiction, it is clear that the only course 
open to the decree-holder to obtain effective execution would be to apply to the 
Court of the Barabazaar Munsif under s. 230 to have the decree sent for execu¬ 
tion to the Katra Munsif, Now if the application to the Barabazaar Munsif 
be taken to be not an application for the execution of the decree, but merely 
an application for the transfer of the decree under the provisions contained in 
8. 223 and following sections, it appears to roe that such an application for 
transfer is a step in aid of the execution of the decree within the moaning of 
cl. 4, art. 179 of the second schedule of the jiresent Limitation Act, and that, 
therefore, the decree-holder would have a fresh period of three years from the 
date of such application for transfer. Wei'e it otherwise—were the date of the 
application made under s. 230 to enforce a decree sent to another Court to be 
taken as the date up to which the period of limitation mav extend, inasmuch 
as no such application can bo made until the decree has been sent, a decree- 
holder would often be ban’od through no laches of his own, but merely because, 
although he had applied in time under s. 223 to have the deciee sent to the 
other Court, delay in transmitting it had occurred in consequence of some one 
of the many causes which retard the completion of ofiico woik. 


For these reasons, I concur in thinking 
Court must be reversed. 


NOTES. 


that the order of the lower 
Appeal allowed. 


[I. TRANSFER OP JURISDICTION OP COURT SUBSEQUENT TO DECREE—WHICH 
COURT IS TO EXECUTE?— 

The rule laid down m this case that both the Court which passed the decree and the 
Court to which the jun.sdiction over the subject matter has been transferred have powers to 
' execute the decree was applied m (1887) 15 Cal. 667 whore it was held that the Court which 
passed the mortgage decree could sell the property though the jurisdiction had been trans¬ 
ferred subsequent to the decree 

Again in (1900) 28 Cal 238= 5 0. W. N. 150 and (1908) 35 Cal. 974=12 C. W. N. 859 
it was held that “the Court which passed the decree’’ includes the Court to which the 
jurisdiotiou has been transferred. 

See also (1880) 6 Cal. 201 , (1887) 11 Bom. 153; (1897) 25 Cal. 315; 11907) 30 Mad- 

637; (1890) 17 Cal at 70.3. n .i noao 

Sec. 88 of the C. P. C., 1908, corresponds to s. 649 of the repealed Code of 1882. 

II. LIMITATION—STEP IN AID OF EXECUTION— ; , n 

An application for transfer of decree is a step in aid of execution (1892) 20 Cal. 20 ; 

(1896) 22 Cal. 375.] 
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t92lj The 14th December, 1880. 

Present: 

Mb. Justice Mittbb and Mb. Justice, Maclean. 


Luchman Lall....Plaintiff 

verms 

Earn Lall.Defendant.’^’ 


8uit for Adjustment of Accounts of a Partnership — Jurisdiction—Contract Act 

(IX of 18m), s. 265. 

Section 265 of the Contract Act, while it enables a partner, after the termination of a 
partnership, to apply to the District Court to wind up the business, does not take away the 
ordinary right of suit in any Civil Court having junsdiction to have the accounts of the 
partnership taken. 

This was a suit for the adjustment of account of a partnership, and to recover a 
sum of money alleged to be due.' 

The plaint, inter aha, stated, that the plaintiff and defendant entered into 
partnership for the purpose of carrying on a trade in grain, upon the agree¬ 
ment that each partner should supply a moiety of the capital, and that the 
profit, shpuld be divided equally between them; that the said partnership 
continued from the 15th May 1877 to the 3rd October of the sarhe year ; that 
during the continuance of the said partnership the plaintiff purchased grain 
at Boyapura, and despatched it for sale to a Calcutta firm, and that 
part of the grain so purchased was sold at Boyapura; that the grain sent 
to Calcutta was sold under the management of the defendant; that 
the value of the grain purchased by the plaintiff, together with the price 
of the bags, amounted to Bs. 3,230-8-3 ; that the defendant being liable for a 
moiety of this sum, paid Bs. 1,542-4-1^, leaving a balance of Bs. 73 still due, 
which sum was paid by the plaintiff in excess of the sum due and paid by him 
as his moiety of the capital expended; that the plaintiff incurred a further 
expense of Bs. 193-15-3 for certain additional bags despatched by him to 
Calcutta ; and that the two last-mentioned sums, together with the share of 
the profit due to him on the sale of the grain in Calcutta, amounted to 
Bs. 949-5-4i, the subject of the present suit. 

[S22] The defendant, in his written statement, denied the allegation in 
the plaint in all material particulars, and set out his own version of the 
partnership transactions, which went to show that the plaintiff was indebted 
to the defendant. A cross-suit was filed by the defendant against the 
plaintiff. 

The Court of first instance on the facts dismissed the plaintiff’s suit. The 
lower Appellate Court was of opinion that the present suit was not one for a 
balance due on a mutually adjusted account, but (the partnership having 
been already dissolved) an application for winding up the business of the firm 
under s. 265 of the Contract Act; and that such application could, under that 
section, only be entertained by a Court not inferior to the Court of a District 

* Appeal from Appellate Decrees, Nos. 1726 and 1888 of 1879, against the decree of J.F. 
Stevens, Esq., Officiating Judge of Patna, dated the 5th June 1879, affirming the decree of 
Baboo Chuckerdhur Fros^id, Second Sadder Munsif of that district, dated the 80th 
December 1878. 
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Judges 2*he sttit having been instituted in the Court of the Munsif, therefore 
fail^ on the plea of jurisdiction. For this reason the lower Appellate Court 
dismissed the appeal. 

The plaintiff thereupon appealed to the High Court. 

Baboo Hem Chunder Banerjee and Baboo Umakali Mookerjee for the 
Appellant. 

Baboo Umbika Chv/rn Ghose and Baboo Pran Nath Pundit for the Ees- 
pondent. 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered 
by 

Hitter, J. —These are two cross-suits between persons who at one time 
were carrying on a parClibrship business in grain. The object of the suits was 
for adjustment of account, and for recovery of the money due to each other. 
The suits were instituted in the Court of the Munsif of Patna. The Munsif 
dismissed both these suits. There were two appeals ; and the District Judge on 
appeal held, that the Munsif had no jurisdiction to entertain the suit, because, 
under s. 266 of the Contract Act, it was the District Judge’s Court which 
had sole jurisdiction to grant relief in a case like this. think^hat^iie 

District Judge is wrong in this view. It has been decided by CS23jthe 
Madras High Court in the case of Javali Baniasami v. Sathamhakam Therv- 
vengadasamz (I. L. B., 1 Mad., 340) that s. 266 is only an enabling sec¬ 
tion,—that is to say, it leaves to the option of the plaintiff either to' institute 
proceedings under that section in the District Judge’s Court, or to pursue his 
ordinary civil remedy by instituting a regular suit in the Court which has 
jurisdiction having regard to the pecuniary value of the suit. We entirely 
concur in this view of the section, and think that it does not oust the Civil 
Court from its jurisdiction. 

We, therefore, set aside the decisions of the lower Appellate Court, and 
remand the two oases to that Court for retrial. Costs to abide the result. 

Appeal allowed—Case remanded. 

NOTES. 

[PARTNERSHIP SUIT—STATUTORY CHANGE— 

While this case laid > down that a suit might lie in any Court having jurisdiction—a view 
which was followed in (1881) 6 Bom. 166; (1883) 5 All. 500—it was laid down that the proper 
Court was the District Court, in (1881) 7 Cal. 167 ; (1881) 7 Cal. 428!; (1884) 10 Cal. 669. See 
also (1882) 5 Mad. 266. 

The Indian Contract Act Amendment Act IV of 1886 s. 1 did away with the explanation 
to Sec. 266 of the Contract Act as originally enacted.] 
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te Cal. 833] 

APPELLATE CBJMINAL. 

The 5th January, 1881. 

Present: 

Mb. Justice Morris and Mr. Justice Prinsep. 

The Empress on the Prosecution of JogenSronath Bose 

versus 

Thompson. 

Presidency Magistrates' Act {IV of 1877), s. 194 High Courts' Criminal Procedure Act X of 
1875, s. 147—Dismissal of Complaint aftet partial hearing for want of attendance of 
Complainant—Institution of fresh Proceedings. 

An order of dismissal under s. 124 of Act IV of 1877 does not operate as an acquittal. 

This case came before the High Court under s. 147t of Act X of 1875, on the 
applipation of one James Augustus Thompson (who carried on business as 
Thoifipson and Goondoo), who had been charged on the 5th August 1880, before 
the Presidency Magistrate of Calcutta, with having fraudulently retained and 
kept a telegraphic message sent by the Executive Engineer of Debrooghur, which 
message ought to have been delivered to one Jogendronath Bose, (who carried 
on business under the name of Thompson, Coondoo, & Co.), and with hav- 
[524] ing dishonestly misappropriated such message to the use of his firm, 
thereby, committing offences under s. 22 of the Indian Telegraph Act (I of 
1876), and s. 403+ of the Penal Code. 

• Criminal Eulo, No. 301 of 1880, from a decision of Mr. B. L. Gupta, Presidency 
Magistrate of Calcutta, dated 25th Octoter 1680. 

ttSec. 147 .—Whenever it appears to the High Court of Judicature at Port William, 

Madras, or Bombay that the direction hereinafter mentioned 
Power of Presidency will promote the ends of justice, it may direct the transfer to 
High Court to transfer to itself of any particular c-aso from any criminal Court situate 
itself cases from Police within the local limits of its ordinary original criminal juris- 
Magistratos. diction, and the High Court shall have power to determine the 

case so transferred, and to quash or affirm any conviction or 
other proceeding which may have been had therein, but so that the same be not quashed for 
want of form, but on the merits only.] 

J [Sec. 103 :—Whoever dishonestly misappropriates or converts 
Dishonest misappropria- to his own use any moveable property, shall be punished with 
tion of property. imprisonment of either description for a term which may extend 

to two years, or with fine, or with both. 

Kxplanatum 1. A dishonest misappropriation for a time only is a misappropriation 
within the meanmg of this section. • 

Explanation 2.—A person who finds property not in the possession of any other person, 
and takes such property for the purpose of protecting it for, or of restoring it to, the owner, 
does not take or misappropriate it dishonestly, and is not guilty of an ofionce; but he is guilty 
of the offence alove defined, if he appropriates it to his own use, when he knows or has the 
means of discovering the owner, or before he has used reasonable means to discover and 
give notice to the owner, and has kept the property a reasonable time to enable the owner 
to claim it. 

What are reasonable moans, or what is a reasonable time in such a case, is a question 
of fact. 

It 18 not necessary that the finder should know who is the owner of the property, or that 
any particular person is the owner of it; it is sufficient if at the time of appropriating it, he 
does not believe it to be .his own property, or in good faith believe that the real owner, 
cannot be found.] 
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Xt appdar^ ffaat James Augustas Thompson was formerly a partner in 
the firm of Thompson, Coondoo, & Co., and that, during the year 1879, he 
broke off connection with that firm, and sold his share in the goodwill and 
stock-in-trade to Jogendronath Bose, his partner in the firm, and he himself 
set up business under the name and style of “ Thompson and Coondoo.” The 
places of business of the two firms were in the same street. It was admitted 
that James Augustus Thompson had received and opened, some time in August 
1880, a telegram addressed to Thompson, Coondoo, & Co., and the defence put 
in was, that the telegram was received and retained by a mistake and in good 
faith. 

The case came on before the Presidency Magistrate on the 15th September 
1880, and part of the evidence was taken; but the hearing was adjourned 
until the 22nd September, to enable certain witnesses to appear, who were 
unable to do so on the Tsth. On the 22nd the case was called on, and the com¬ 
plainant being absent, the case was dismissed. Shortly after such dismissal, the 
complainant and his witnesses appeared ; and the Magistrate being of opinion 
that he could not revive the trial, directed the complainant to bring a fresh 
complaint. This was done on the following day; the accused was again 
summoned and the trial held on the 20th October, and on the 25th October the 
Magistrate convicted the accused and sentenced him to pay a fine of Es. 200. 

On the 29th November, a rule under s. 147 of Act X of 1875 was 
obtained by the accused, calling upon the complainant to show cause why the 
order of the Presidency Magistrate should not be sot aside. 

Mr. Branson for the Accused. 

Baboo Garvdas Banerjce for the Complainant. 

The arguments sufliciently appear from the judgment of PllINSEl-, J. 

[525] The following Judgments were delivered :— 

Prinsep, J. —On a complaint made before the Presidency Magistrate under 
s. 22 of the Telegraph Act, a summons was issued on tlie 4th September last, 
fixing the 15th for the trial The complainant and two witnesses (the Telegraph 
clerk and peon) were tlien examined , and, apparently to enable the complainant 
to prove that he had pux’cliased the goodwill of the firm who viere the addres¬ 
sees of the undelivered telegram, the trial was postponed until the 22nd, 
summonses being granted to procure the attendance of Mr. C. T. Davis, an 
offcer of the High Court, at 1 p.m. of that day. 

The case vras called on towards the commencement of the Presidency 
Magistrate’s sitting, and the complainant being absent “ when his name w'as 
called six times,” the case was dismissed. Within a very short time the 
complainant appeared, accompanied by Mr. Davis. The Magistrate at once 
saw the unfortunate result of his precipitate action, and thinking that he 
could not revive the trial, adopted an alternative course, and directed the 
complainant to bring a fresli complaint. This was done on the following day, 
the accused was again summoned, the trial was held on the 20th October, and 
on the 25th he was convicted and sentenced to pay a fine of Es. 200. 

The matter has now come before us under s. 147 of the High Courts' 
Criminal Procedure Act (X of 1875), it being contended that the order of the 
22nd September last, dismissing the case, amounted to an acquittal, and that, 
on the facts found by the Presidency Magistrate, the accused has been wrongly 
convicted under s. 22 of the Telegraph Act. 
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I observe that the Presidency Magistrates’ Act 
provides for only one mode <4 procedure in the trial o 
sidency Magistrate, no distinction being drawn between cases which are appeala¬ 
ble to the High Court and those in which the Magistrate’s orders are £nal, 
except in the manner of recording evidence (s. 116), the preparation of a charge 
(s. 116), and in the addition to an order of conviction and sentence which is 
appealable “ of a brief statement of the reasons for the conviction ” (a. 126). It 
seems, therefore, that the sections of the Act which provide [82C] for an order 
dismissing a complaint apply equally to all trials held by a Presidency Magis¬ 
trate. The exact effect of an order of dismissal is not declared, except in a 
ease dealt with under s. 32,— i,e., when, after examining a complainant, the 
Magistrate considers that there are “ no sufficient grounds for proceedings.” 
In such cases it is expressly provided that the ‘“dismissal of a complaint shall 
not prevent subsequent proceedings against the person complained against.” 

The Act, however, permits a Magistrate to dismiss a complaint in conse¬ 
quence of the absence of the complainant at the commencement of the 
proceedings and upon the day appointed “ for the appearance of the accused 
person, or on any day subsequent thereto on which the case may be called 
on” (s. 118), or on the day to which the hearing may have been adjourned “in 
order to secure the attendance of witnesses or for any other reason ” (s. 124). 
In both instances it is left to the discretion of the Magistrate either to dismiss 
the complaint or again to adjourn the hearing. He is to determine whether 
he should impose upon the complainant the extreme consequences of his 
neglect to attend, or whether a further adjournment should be granted. 

Mr. Branson, who supports the rule granted in this case, argues that, as 
B. 32 provides that an order of dismissal passed under certain circumstances shall 
be no bar to further proceedings, it must be presumed that it was intended by 
the Legislature that in all other cases such an order shall have the same effect 
as an acquittal. 

On the other hand. Baboo Gurudas Banerjee contends with considerable 
force, that an older of acquittal can be passed only under s. 126, when in a 
trial the Magistrate "finds the accused person not guilty; ” that the law declares 
that it is only when a complaint is withdrawn with the permission of the 
Magistrate (s. 125) that any other order operates as an acquittal of the accused 
person, and that this is borne out by the terms of s. 113.’' 

• £Sec. 113:—A person who has once been tried for an offence and convicted or acquitted 
of such offence, shall, while such conviction or acquittal remains 
Person once convicted or in force, not be liable to be tried again for the same offence ; nor 
acquitted not to bo tried on the same facts for any other offence for which a different 
for same ofience. charge from the one msde against him might have been made 

under Section 108, or for which he might have been convicted 
under section 109. 

A person convicted or acquitted of any offence may be afterwards tried for any offence 
for which a separate charge might have been made against him on the former trial under 
section 107, paragraph 1. 

A person acquitted or convicted of any offence constituted by any act causing consequences 
which, together with such act, constituted a different offence from that for which he was 
acquitted or convicted, may be afterwards tnod for such last-mentioned offence, if the conse¬ 
quences had not happened, or were not known to the Court to have happened, at the lime 
when be was acquitt^ or convicted. 

A person acquitted or convicted of any offence constituted by any acts may, notwith- 
stamfing such acquittal or conviction, be subsequently charged with, and tried for, any other 
offence constituted by the same acts, which he may have committed if the Court by which, ha 
was first tried was not oompeteut to try the offence with which he is subsequently charged.] 
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^ ted that the Legislature, having prominently before it the 
preeiee tei^s of g. 221* of the Code of Criminal Prooedure, left any doubt regard¬ 
ing the exact effect of an order of dismissal passed by a Presidency Magistrate. 
However, 1527] having carefully considered all that has been said on both sides, 
the terms of the law, and the inference that may legitimately be drawn from any 
omissions as already noticed, 1 am of opinion, that an order of dismissal under 
s. 124 does not operate as an acquittal of the accused. No inference can in 
my opinion be properly drawn from the express terms of s. 32 that in all other 
cases an order of dismissal “shall prevent subsequent proceedings against the 
persons complained against.” The rule that expressto mmis eat exclusio alterius 
cannot be applied when in subsequent sections the law (s. 126) has provided 
that an order of acquittal shall be passed “ if, in any case tried ” by a Magis¬ 
trate, he finds “ the accused person not guilty,” with only one exception, *.e., 
where a case has been Withdrawn with the Magistrate’s permission (s. 125), 
and when s. 113, in providing for the plea autrefois acquit, declares that it 
should only be raised when a person has “once been tried for an offence, &c., 
Ac.” We have, I observe, no definition of what constitutes a trial such as is 
conveniently given in the Code of Criminal Procedure, but it seems clear to 
me tliat when all the evidence which is required by a Magistrate is, as we have 
in the case before us, not given, and when the Magistrate dismisses the complaint 
on account of the absence of the complainant before the time fixed for the 
recommencement of the hearing and the production of that evidence, it cannot 
be said that the trial has been completed. 


Some remarks have been made regarding the inconvenience which would 
arise if an accused person, after the dismissal of the complaint, was again 
required to attend to answer it: but it appears to me tliat, on the renewal of the 
complaint, the Magistrate can, before he grants a process, consider under s. 32 
whether there is any sufficient ground for proceeding, and unless the complainant 
can satisfy the Magistrate that by reason of the offence complained of being of 
a serious character, and that the original complaint should not have been dis¬ 
missed, the Magistrate would be fully justified in declaring that there was “ no 
sufficient ground for proceeding ” and in summarily dismissing the complaint. 

Under these circumstances I am of opinion that there was [528] no legal 
impediment to the institution of fresh proceedings by the presentation of a 
fresh complaint, and that, thei'efore, the objection taken before us should be 
disallowed. I trust, however, that the injustice which has resulted from the 
precipitate order, of the Magistrate dismissing the complaint will be a suffi¬ 
cient warning to him to exercise the discretion given to him by the law 
sparingly. In the present instance it was an unjust order, not only because the 
case had been fixed for trial at a later hour, but because the attendance of the 
complainant does not appear to have been necessary in order to proceed with 
the hearing. The serious nature of the offence, it being punishable with 
imprisonment for two years as well as fine, should also have made the Magis- 


•[Sec. 221 —In any trial before a Magistrate, m which it may appear at any stage of the 

proceedings that from any cause the case ts one which the 
Magistrate is not competent to try, or one which, m the opinion 
of such Magistrate, ought to be tried by the Court of Session or 
High Court, the Magistrate shall stop further proceedings under 
this chapter and shall, when he either cannot or ought not to 
make the accused person over to an officer empowered under 
Section thirty-six, commit the prisoner under the provisions 
herein before contained. If such Magistrate is not empowered to commit he shall proceed 
under Section forty-five.] 


How the Magistrate is to 
proceed when, after com¬ 
mencement of trial, he 
finds the case beyond his 
jurisdiction. 


3 OAI..~48 


377 



1.1«. 


THE EHPBESB v. 


trate hesitate before he terminated the proceedings in so it 
instead of at least allowing it to be called on at a later hour. 




As regards the legality of the conviction of the accused peieon on the facts 
found by the Magistrate, I see no valid groimd of objection. I am, therefore, 
of opinion that the rule should be discharged. 


Morris, J.—It is much to be regretted that the Legislature have not declared 
what is the effect of an order of dismissal under s. 124 of Act IV of 1877. As 


has been pointed out, the case under consideration before the Presidency 
Magistrate was one which, under the Code of Criminal Procedure, would be 
called a warrant case. There had been already one hearing in the presence 
of the accused, and evidence had been taken. A second hearing was fixed for 
the 22nd September, but though the accused appeared on that date, the com¬ 
plainant did not appear, and so, under the discretion allowed him by the section, 
the Magistrate dismissed the complaint. It would have been satisfactory had 
the law made it perfectly clear that in such a case, in spite of the accused appear¬ 
ing twice to hear, and if necessary to answer to, the complaint made against him, 
and in spite of that complaint being dismissed, he is liable at any future time to 
fresh proceedings being taken against him on the same subject of complaint. 
In 8. 32, which deals with a complaint being dismissed upon its presentation 
after the examination of the complainant, a special provision is inserted that 
[529] such " dismissal shall not prevent subsequent proceedings against the 
person complained against.” And in oases under chap, viii, that is of inquiry 
by the Magistrate into cases triable by the High Court, express provision is made 
in the event of the absence of the complainant after examination of witnesses in 
the presence of the accused. The Act declares (s. 87} that the absence of the 
complainant, except when the offence may be lawfully compounded, shall not 
be deemed sufficient for a discharge, and a discharge is described as “ not 
equivalent to an acquittal, and no bar to the revival of a prosecution for the 
same offence.” 


In a case of lesser gravity under chap, x, triable by the Magistrate himself, 
when the circumstances are precisely similar,—that is when the accused has 
appeared and witnesses have been examined, but the complainant has absented 
himself,—the words of the section (124) are, the “ Magistrate may dismiss the 
complaint.” It might reasonably, therefore, be thought that a distinction is 
purposely drawn by the Legislature between the order to dismiss and the order 
to discharge, and that the former carries finality with it, whereas the latter 
does not. At the same time, whatever may have been the real intention of the 
Legislature in making this distinction of terms, and in the absence of any 
qualifying provision to the term “ dismiss ” in s. 124,1 am unable to disregard 
the other considerations which have been pointed out by my learned 
colleague. The succeeding section (125) deals with the case of a with¬ 
drawal of a complaint of a certain description, and contains an express 
provision that the withdrawal under this section of a complaint shall operate 
as an acquittal of the accused person. The question naturally suggests itself 
why, if the Legislature intended a dismissal under s. 124 to operate as an 
acquittal, it did not make an express provision to that effect, as in the case of 
a withdrawal under the subsequent section. Again, s. 126 prescribes,—" If 
the Magistrate in any case tried under this chapter finds the accused person 
not guilty, he shall record an order of acquittal. If the accused person is 
convicted, the Magistrate shall pass sentence upon him. 


In the particular ease b^ore us the Magistrate, on the 22nd [580] 
September, came to no finding at all, and recorded no order of acquittal or 
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oonvwtiQ&. regard to thelauguage of s. 119, " I understand the trial of 

the eiftse to have commenced on the occasion of the first appearance of the 
accused,—that is, the date fixed for the hearing, and it was not brought to its 
legitimate conclusion because of the absence of the complainant—a circumstance 
which is specially contemplated and provided for in s. 124. When, therefore, 
these sections (124 and 126tJ are looked at in conjunction with s. 113, which 
prescribes that a person who has once been tried for an offence and convicted 
or aoqmtted of such offence, shall, while such conviction or acquittal remains 
in force, not be liable to be tried again for the same offence, the conclusion 
seems to be, that \mless the antecedent trial has resulted in a conviction or 
acquittal, there is nothing in the law which prevents a person being tried again 
for the same offence. Consequently, an order of dismissal is not a bar to the 
revival of fresh proceedings. 

On the merits I agree in thinking that there is no ground in law for 
disturbing the decision of the Magistrate. There is evidence which goes to show 
that the accused Thompson did not act “ in good faith,”—that is, with due 
care and attention,—in retaining and keeping the telegraph message, which on 
the face of it was addressed to a rival firm. 

Bide discharged. 


HOTES. 


{{leferred to in (1882) 9 Gal. 397 for the position that an application under b. 147 of Act X 
of 1875 (Criminal Procedure Code) could be disposed of b> a Division Bench though application 
under s. 14 of the Act should be made to the High Court in the exercise of its ordinary 
original criminal jurisdiction. 

Referred to in (1890) 13 Bom. 384 for the position that dismissal of complaint is no bar 
to fresh trial for the same offence. 

See on this point (1905) 29 Mad. 126 F. B. which overruled 28 ]\lad. 255 ; also (1901) 28 
Cal. 652 ; (1902) 29 Cal, 726.] 


Procedure on appearance 
of parties. 


Acquittal. 


* [Sec. 119:—On the appearance of both parties on the day 
fixed for the truil the substance of the complaint shall be stated 
to the accused person, and he shall bo asked if he has any cause 
to show why ho should not be convicted.] 

t [Sec. 126:—If the Magistrate, in any case, tried under this 
chapter, finds the accused person not guilty, he shall record an 
order of acquittal. 


If the accused person is convicted, the Magistrate shall pass sentence tipon him; and, in 

all cases in which the Magistrate inflicts imprisonment, or fine 
Sentence. exceeding two hundred rapees, or both, he shall add to the final 

order mentioned in section 114, clause (ff), a brief statement of 
the reasons for the conviction. 


When the personal attendance of the accused person during the trial has been dispensed 
with, the sentence of the Magistrate shall be pronounced in his presence, except where the 
sentence is for fine only, in which case it may be pronounced m the presence of the accused 
person’s advocate, attorney or pleader.] 
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SMf&ESS V. DABEE PEK8RAD [ISSl] 


[6 Cal. 830] 

OEIGINAL CBIMINAL. 

The ^9th January, 1881. 
Present : 

Mb. Justice Pbinsep. 

The EmpreBS 
versus 

Dabee Pershad. 


Admission made to Police Office) bejore Arrest—Eindetw Act {I of 187:1), ss. 28, 26. 

An admission made by an accused person to a Police officer before arrest is admissible m 
evidence. 

In the course of the trial in this case, the Standing Counsel (Mr. Philltps) 
asked a witness on behalf of the Crown, Police Inspector Kristo Chunder 
Bannerji to state what the accused [531] had stated to him on an occasion 
-when the witness had already said that the accused was not under arrest. 

Mr. Sale , for the accused, objected, on the ground that the accused at the 
time was under arrest. Ultimately Mr. Sale being permitted to cross-examine 
the witness on this point, the Court decided that the accused was not at the 
time under arrest. 

The Standing Counsel then repeated his previous question to the witness. 

Mr. Sale again objected. It is immaterial whether the accused was under 
arrest or not— In the matter of Ihran Miya (1 C. L. E., 21). No statement or 
admission of any kind made by an accused to a Police officer can be given in 
evidence. The prohibition contained in s. 25 of the Evidence Act applies to 
cases where the accused is under arrest or not, while s. 26 deals with cases where 
the accused is in custody. Section 25 says,—“ No confession” (not no 
confession by an accused person) “ to a Police officer shall be proved 
against an accused person.” The section is wide in its terms, and draws 
no distinction between admissions and confessions ; see In the matter of 
Htran Miya (1 C. L. E., 21). Section 25 must be construed in the widest and 
most literal sense; see The Cueen v. Hurrtbole Chundci Ghose (1. L. E., 1 Cal., 
207). Nor is it restricted in any way by s. 26. The word “ confession ” is 
not defined in the Evidence Act, while the word " admission ” is defined. 
Hence it may be inferred tliat no distinction was intended to be drawn between 
them, and that the words were intended to be synonymous for purposes of the 
Act. See s. 121“ of the Criminal Procedure Code (Act X of 1872) passed 
almost simultaneously with the Evidence Act. There confession embraces 
confession, admission, and confession of guilt: see also The Empress v. Bama 
Jiirapa (I. L. E., 3 Bom., 12) and Beg v. Jora Hasjt (11 Bom. H. C. Ep., 242). 
The decision by Pheah, J., in The Qumnw. Macdonald [10 B. L.E,, (App.), 2] 
was not prefaced by argument at the bar, and the report itself is a nciost meagre 
one 


Police not to record 
Rtatement or confession. 


• ISeo. 121;—No Police Officer shall record any statement 
or any admission or confession of guilt, which may be made 
before him by a person accused of any offence : 

Provided that nothing in this section shall preclude a Police Officer from reducing any 

such statement or admission or confession into writing for his 
Proviso. own mformation or guidance, or from giving evidence of any 

dying declaration.] 
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Csas] The Standing Counsel (Mr. Phillips) was not called upon. 

Prinsept J. —The question may be put. I agree in the opinion expressed by 
Fheab, J., in The Queen v. Macdonald [10 B.L.B., (App.,) 2] that the Evidence 
Act draws a distinction between an admission and a confession of guilt. The 
other cases quoted are not altogether on the point. 

NOTES. 

rSee (1898) L. B. B. (1893—1900) 42 (45); (1900) 3 N. L. R. 51 (53) ; albo Muthu- 
kumaraaaimut Fillai v. Emperor (1912) 1 M. W. N. 552 albo reported in 14 I. C. 896 and 35 
Madras; 37 Cal. 467 = 14 C. W. N. 1114.] 

[6 Cal. 832] 

The 81st January, 1881. 

Present; 

Mr. Justice 1»rinsep. 

The Empress 
[versus 

Dabee Pershad. 


Evidence of witnciA taken upon Commission when admissible in Criminal Trial — Hi'jh Court’s 
Criminal Procedure Act {X of 1875) ». 70— Presidency Magisti ates’ Act 
(IV of 1887), s 158— Evidence Act (I of 1872) s. 33. 

The evidence of a witness taken upon commission is not admissible in a Criminal trial 
held before the High Couri, unless it can be shown that such evidence was so taken upon an 
order made by that Court under s. 76 of Act X_.of 1875, or unless it is admissible under s. 33* 
of Evidence Act. 

In the course of the trial in this case, Mr. Phillips (The Standing Counsel) 
tendered, and proposed to read, the evidence of one Wayod Mabal Begum, 
taken upon commission issued by the Committing Magistrate under s. 158 of 
the Presidency Magistrates’ Act (IV of 1877). 

Mr. Sale for the prisoner objected. Before evidence taken on commission 
can be read in this Court in a criminal trial, it must be shown that the taking of 
such evidence was upon an order issued to that effect by the High Court imder 
s. 76 of Act X of 1875. Here the order was made by the Committing Magistrate 

•(Sec. 33 :—Evidence given by a witness in a judicial proceeding, or before any person 

authorised by law to take it, is relevant for the purpose of prov- 
Evidcnuo in a former mg, in a subsequout judicial pioceeding, or in a later stage of 
judicial proceeding when the same judicial proceeding, the truth of the facts which it 
relevant. states, when the witness is dead or cannot be found, or is incapa¬ 

ble of giving'evidence, or is kept out of the way by the adverse 
party, or if bis presence cannot be obtained without an amount of delay or expense which, 
under the circumstances of the case, the Court considers unreasonable. 

Provided • 

that the proceeding was between the same parties or their representatives in interest: 

that the adverse party in the first proceeding had the right and opportunity to cross- 
examme; 

that the questions in issue were substantially the same in the first as in the second 
proceeding. 

Explanation. —A criminal trial or enquiry shall be deemed to be a proceeding between 
the prosecutor and the accused within the meaning of this section.] 


381 




1.1.. ft. 1 0*1. 588 BMPUBSO v, DABBS FBBSBAD [1881} 


and not by the High Court. The reason which idHuoed the Magistrate 
to issue that commission may have ceased to operate in the time between the 
commitment and the trial of the accused in the High Court. Further, if the 
evidence attempted now to be put in is admissible, it would practically have 
the effect of subordinating the discretion given to the High Court under s. 76 
of Act X of 1876 to the decision of the Magistrate on the same matter; 
in short, that the opinion of the Magistrate would be binding on this Court. 
Section 76 [5333 of the High Courts’ Criminal Procedure Act (X of 1875) 
authorizes the Court to refer to the evidence of an absent witness, only in 
cases in which such is admissible under the Evidence Act or some other law 
on the same subject. There is no law under which the evidence now 
tendered can be admitted. 

The Standing Counsel (Mr. Phillips) for the Crown.—There is evidence 
in the case that the witness Wayed Mabal Begum is one of the wives of the 
ex-King of Oudh,' and therefore a pardanashin. It may, therefore, be 
presumed that the reasons which induced the Magistrate to grant the com¬ 
mission still exist, and would equally weigh with this Court. Further, s. 168'^ 
of the Presidency Magistrates’ Act says, that the deposition once taken on 
commission shall “ form part of-the record.’’ Section 76 of the High Courts’ 
Criminal Procedure Act only refers to cases where cause has arisen for obtain¬ 
ing evidence on commission after commitment. [PeinsEP, J. — Section 33 of 
the Evidence Act appears not to be applicable to a case of this kind.] 

Prinsep, J.—The deposition is inadmissible. Section 76 of the High 
Courts’ Criminal Procedure Act contemplates that evidence, when taken upon 
commission, if intended to be used in the High Court, must be taken upon an 
order made by that Court under that section. The terms of s. 158 of the 

•£Seo 158 .—Such Magistrate may direct a commission to 
Issue of commision and any Magistrate of the District, or Magistrate of the first class, 
procedure thereunder. within the local limits of whose jurisdiction such witness 

may be. 

The Magistrate to whom the commission la directed, or, if he be the Magistrate of the 
District, such Magistrate of the first class as ho appoints in this behalf, shall proceed to the 
place where such witness is, or shall summon such witness before himself, and shall take his 
evidence in the same manner, and may for this purpose exercise the same powers, as in trials 
of warrant-cases under the Code of Criminal Procedure. 

If the witness is within the local limits of the jurisdiction of any Presidency Magistrate, 
other than the Magistrate dispensing with his attendance, the 
Commission in case of latter Magistrate may direct a commission to the former Magis- 
witness being within Presi- trate, who '■thereupon shall have the like power to compel the 
deucy town. attendance of, and examine, such witness as he possesses for 

that purpose in cases pending before himself. 

The complainant and the accused person may respectively forward interrogatories, in 
writing, upon which the Magistrate to whom the commission is 
Complainant and accused direct^ shall examine the witness, 

‘may examine witness. or the complainant and the accused person (if on boH^ may 

appear before such Magistrate, 

or the compl^nant and the accused person may so appear respectively by advocate, attorney 
or pleader, 

and may examine, cross-examine and re-examine (as the case may be,) the said witness. 

After any commission issued under this section has been duly executed, it shall be 
returned, together with the deposition of the witness examined 
Beturo of commission, thereundetr to the Magistrate by whom it was issued; and the 

commission, the return thereto, and the deposition of such 
witness, may be used as evidi^nce in the case and shall form part of the reornrd, j 
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Prosidency Magistrat<^' Act, quoted by Mr. Phillips, refer only to the record 
of the trial or enquiry before the Magistrate. The evidence taken by a commis¬ 
sion issued by order of a Magistrate could not here be admissible under s. 33 
of the Evidence Act. 

NOTES. 

[Evidence taken on commission issued by the Presidency Magistrate is inadmissible in 
the trial before the High Court. 

Followed in (1891) 19 Cal., 113. 

See also (1888) Ifi Cal., 595 as to the distinction between admission and emifession.J 


[584] APPELLATE CIVIL. 

... . The 9th September, 1880. 

Present : 

Me. Justice Mittee and Mr. .Justice Maclean. 

Nemai Charan Dhabal and others.Defendants 

versus 

Kokil Bag.Plaintiff.* 

Specific Performance—Registration Act {III of 1877), ss. 49 and .50 —Oral Agreement, 

Evidence of—Effect of Oral Agreement as against subsequent Registered Conveyance. 

A, by an oral agreement, agreed to grant two mokurari leases of certain properties upon 
certain terms to B, and thereupon executed two mokurari leases in hivour of B, which were 
not however registered. Afterwards A, granted two mokurari leases of the same mouzas, 
upon terms more favourable to himself, to C and D, who, at the time of such grant, had 
notice of A’s previous agreement with B. Held, in a suit for specific performance brought by 
B against A, and to which C and D were added as defendants, that, notwithstanding the 
provisions of ss. 49t and 50{: of Act III of 1877, B could obtain a decree for specific relief, and 
declaration that the leases to C and D were void as against him. 

* Appeals from Appellate Decrees, Nos. 1594 and 1595 of 1679, against the decree of 
B. Towers, Esq., Ofiiciating Judicial Commissioner of Chota Nagpore, dated the 28th April 
1879, affirming the decree of Baboo Syamohaud Dhur, Munsif of Manbazar, dated the 26th 
June 1878. 

t[Seo. 49 :—No document required by Section 17 to be 
Effectofnon-registration registered, shall affect any immoveable property comprised 
of documents required to therein, or confer any power to adopt, or be received as evidence 
be registered. of any transaction afiecting such property or conferring such 

power, unless it has been registered in accordance with the 
provisions of this Act.J 

t[Seo. 50:—Every document of the kinds mentioned in 
Blistered documents clauses (a), (b), (c) and (d) of Section 17, and clauses (a) and (b) 
relating to land, of which of Section 18, shall if duly registered, take effect as regards the 
registration is optional to property comprised therein, against every unregistered document 
take effect against un- relating to the same property, and not being a decree or order, 
registered documents. whether such unregistered document be of Abe same nature 

as the registered document or not. 

Nothing in the fomer part of this section applies to leases exempted under the proviso 
in Section 17, or to the documents mentioned in clauses (e), (f), (g), (h), (i), (j), (k), and (1) 
of the same section. 

Explanation.—la cases where Act No. XVl of 1864 or Act No. XX of 1866 was in force 
in the place and at the time in and at which such unregistered document was executed, 
" unregisteted*’ means not registered according to such Act, and, where the document is 
execute after the first day of July 1871, not registered under Act No. VIII of 1871 or this 
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The plaintiff in this case, which was instituted oh' the 10th December 
1877, sought to enforce specific performance of an oral agreement made 
between him and the defendant, Eaja Nemai Dhabal, under which the latter, in 
consideration of the payment to him by the plaintiff of a bonus and fees 
amounting in all to Bs. 270, agreed to grant to him two mokurari pottas of 
two mouzas in Zilla Manbhum. This agreement, the plaintiff alleged, had 
been made with him orally on the 18th Assin 1284, corresponding with the 
28th September 1877, by the defendant, at his cutcherry; and on that occasion, 
he, the plaintiff, had paid to the defendant Bs. 32, in advance, as a part-pay¬ 
ment of the consideration. The plaintiff further alleged, that, on the 16th of 
Assin 1284, corresponding with the 1st October 1877, two mokurari papers 
were drawn up on stamped paper, and executed by the defendant; and that he, 
the plaintiff, paid on that day a [836] further sum of Es. 138 on account, it 
being agreed that the balance of Bs. 100 should be paid at the time when 
the pottas and kabuliats were registered. These mokurari papers were not 
put in as evidence. ' 

The raja-defendant denied the oral agreement and the part-payments 
alleged by the plaintiff. He said, that two persons, named Madhub Mondul 
and Narain Mondul, had, previous to Assin 1284, been in possession of the two 
mouzas in question under a temporary lease, and that he, being anxious to let 
the mouzas upon receipt of an adequate bonus, had invited offers from all 
directions ; that, among other offers which he had received, he had received 
an offer from the plaintiff to accept a mokurari lease at Bs. 140 per annum, and 
pay a bonus of Bs. 280 as consideration-money, that, while this offer was under 
consideration, and before it had been finally accepted, and before a single rupee 
had been paid on account of bonus, the Monduls had offered to accept a mokurari 
lease at Bs. 155 per annum, to pay a bonus of Bs. 700, and further to lend him 
Es. 500 at a low rate of interest ; that no better offer having been made by the 
plaintiff, he had accepted that of the Monduls, and having received the consi¬ 
deration-money of Bs. 700 from them, made a mokurari settlement with 
them, and granted them a registered potta, under which they were in actual 
possession. 

The raja-defendant further contended, that the Monduls being in posses¬ 
sion of the mouzas, and interested either legally or equitably in the subject- 
matter and result of the suit, ought to have been joined as defendants. 

The Munsif found, first, that the Monduls were not necessary parties, and 
that the plaintiff had satisfactorily proved lus case, and gave him a decree 
directing that, on payment by him of the balance of the premium or consider¬ 
ation, leases and counterparts should be exchanged. 

On appeal from this decision, the lower Appellate Court found it was 
necessary that Madhub Mondul and Narain Mondul should be made defen¬ 
dants in the suit. This was done, and the suit was remanded to the Munsif 
to try the following issues;— 

1.—Whetjjer the lease given to them was given in good faith, and for 
value ? 

[036] 2.—Whether they had notice of the original contract with the 
plaintiff ? 

The Munsif on these issues found that Madhub Mondul and Narain 
Mondul had given value for their lease, and that they had notice of the 
previous contract. Tjie lower Appellate Court affirmed this finding and 
dianuBsed the appeal. 
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Against this de^cle all the detendaats appealed to the Hi^ Cbutt. 

Baboo Bash Behary Ohose tor the Appellantg. 

Baboo' Sreenath Doss and Baboo Bamackum Mookorjee for the 
Respondent. 

Baboo Bash Behary Ohose .—^This is not a case for specific performance. 
Taking the case of the plaintiff to be true, that, on the 13th Assin, the raja* 
defendant promised to execute two mokurari leases in favour of the plaintiff, 
the plaintiff himself asserts, whether truly or falsely, that the raja-defendant did 
execute the two mokurari leases ,* if so, and there was a difficulty about regis¬ 
tration, the plaintiff should not have proceeded by separate suit, but should 
have taken proceedings under parts vii and xii of the Registration Act (III of 
1877). If his statement is true, the terms of the oral agreement were reduced 
into writing on the 16th Assin ; if so, the Courts below were wrong in law, 
when they admitted secondary evidence of the terms of an agreement which 
had admittedly been reduced into writing ; and if that evidence was wrongly 
admitted there is absolutely no evidence to support the findings of the Courts 
below. The case is really one in which the plaintiff is endeavouring to evade 
the operation of the registration law, and by falling back upon a pretended 
anterior oral agreement to use and give effect to two documents, which, if 
they exist, cannot be received in evidence, and which, if they could be received 
in evidence, could not legally, being unregistered, take effect as against regis¬ 
tered documents relating to the same property. It was also contended that 
even if the Courts below had the power in this case to grant specific perfonn- 
ance of the alleged oral agreement, the [537] special circumstances of the 
case did not warrant such an exercise of their discretion. 

Baboo Sreenath Doss .—This is a case for specific performance. The 
meaning and intention of the oral agreement of the 13ch Assin must be taken 
to have been, not that the raja-defendant would sign any particular papers, but 
that he would put the plaintiff in the position of a mokuraridar, and till that 
has been done, the agreement has not been fully performed. 2. There is no 
proof that the terms of the oral agreement were reduced into writing. The 
secondary evidence admitted, was evidence, not of the contents of the two leases, 
but of the terms of the oral agreement. 3. If the Mondul-defendants have been 
ill-treated, they, in their turn, can sue the raja-defendant. 4. If the Court 
below had the power in its discretion to make a decree for specific relief, this 
Court will not rightly control it in the exercise of such discretion. 

The Judgment of the Court (Mitter and Maclean, J J.) was delivered by 

Mitter, J. (who, after stating the facts, continued).—The Rajah and 
Madhub and Naram Mondul have appealed against the result of the case. It 
is contended on their behalf that specific performance cannot be decreed, g.nd 
that the agreement with the plaintiff having been reduced into writing cannot 
be proved by oral evidence. It is further contended, that the oral agreement 
cannot prevail against •the latter registered lease. 

Now the plaintiff sues on an oral contract to execute a mokurari lease, 
which has never been reduced into writing. It is true that tke raja, at first 
intending to carry out that contract, had the lease drawn up in writing; but 
the transactioii was not completed by delivery and registration. Therefore, 
under the circumstances, the objection that parol evidence is not admissible, 
does not arise; in fact, it was not seriously pressed on behaff of the appellant! 

Taking it then as established, that the raja-defendant entered into an oral 
agreement to execute a lease in the plaintiff’s favour, the next question is, 

■* 
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whefeher speoifio ptrformanos can he enforced. If the case were governed by 
thiO SpeoifiO Bdief Act, we tA3S] should have no hesitation in saying that 
s. 27’^ would apply to this case. Madhub and Narain Mondul are clearly, on the 
finding of the lower Court, transfers under a subsequent title with notice of 
the original contract to the plaintiff. But although that Act (I of 1877) is not 
in force in the district of Manhhoom, we may fall back upon the general rules 
of equity, which are undoubtedly, in the plaintiff’s favour 

It has indeed been argued that, under s. 48'! of the Begistration Act, the 
oral agreement with the plaintiff not being accompanied or followed by delivery 
of possession, cannot be enforced against the registered lease held by Madhub 
and Narain Mondul. No doubt, the words of that section (48) are positive, 
and they have been interpreted by Ponttpex, J., as meaning “ that the only 
oral alienations of which the law can take notice in competition with registered 
instruments, ai’e those which are properly established by evidence of posses¬ 
sion” ; and again " unless the oral alienee was in possession, the Courts would 
now be excluded from considering any equity which he might have against 
a subsequent alienee by registered deed”— B'uzhtdeen Khan v. Faktr Mahoyned 
Khan (I. L E., 5 Cal., at pp. 346, 347). But that case turned upon the cons¬ 
truction of s. 50 of the Begistration Act, and the issue was between two deeds 
conveyingthe same property, one registered and the othernot; and Garth, C. J., in 
his judgment, expressly states, that no question of equity arose , and also that 
the equitable doctrine of notice might have been applied if it could be shown 
that the subsequent purchaser had notice of the prior unregistered conveyance. 

In this case we have a finding that the alienee under the registered lease 
had notice of the oral agreement to execute a lease in favour of the plaintiff, 
and having looked at the evidence, w'e see that they were present when he 
paid a portion of the consideration-monej. 

It appears to us, that if we adopt the principle that no equity is to be con¬ 
sidered where on oral agreement to alienate is not followed by possession, the 27th 
section of the Specific Relief Ac*^, as illustrated (b), would be rendered a dead 
letter wherever it applies, wlien competition arises between an oral agreement to 
[539] alienate unaccompanied by possession, and an alienation by registered 


Belief against parties and 
persons clairamg under 
them by subsequent title. 


•[Sec. 27 —Except as otherwise provided bj this chapter, 
specific performance of a contract may be enforced against. 


(a) either party thereto , 

(h) any other person claiming under him by a title arising subsequently to the contract, 
except a transferee for value who has paid his money m good faith and without 
notice of the original contract, 

(c) any person citnming under a title which, though prior to the contract and known 
to the plamtifi, might have been displsiced by the defendant; 

{d) when a public company has entered into a contract and subsequently becomes 
amalgamated with another public oompiiny, the new company which arises out 
of the amalgamation ; 

(e) when the promoters ol a public oompanj have, before its incorporation, entered 
into a contract, the company : provided that the company has ratified and 
adopted the contract and the contract is warranted by the terms of the 
incorporation.} 

t tSec. 48 : Ail non-testamentary documents duly registered 
Registered documents re- under this Act, and relating to any property whether mWable 
lating to property when to or immovable, shall take effect against any oral agreement or 
take effect against oral declaration relating to such property, unless where the agree- 
agreemfflits. meut or declaration has been accompanied or followed bv 

delivery of possession,} ' 
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deed <with notide of the previous agreement; but we are not oompelled to adopt 
this oonbtusion. The subject has been fully considered in the case of Wmum 
Bamchandra v. Dhondiba Krishnaji (I. L. E., 4 Bom., 126), and the judgment 
of Westbopp, C. J., at pp. 146 to 164, discusses the eflFect of actual notice and 
the application of the English rules of equity to mofussil cases, and that too in 
a case to which the Specific Belief Act did not apply, as it does n&t ih theso 
oases before us. It is unnecessary to recapitulate the reasons upon which the 
judgment of WesTboi%, C. J., are founded. It is sufficient to say that we follow 
them, and consider that they apply to the^ cases. 

The foregoing remarks apply equally to Appeal No. 1695. We therefoi-e 
dismiss these appeals with costs ; but we think that the decree of the Munsif 
must be amended, for in its present form it will not have the effect that the 
cases require. We think that it should declare the leases by the raja-defendant 
to Madhub Mondul and Narain Mondul void as against the plaintiff; and that, 
cfi the plaintiff paying "E's. 100 to the va]a-defendant, the latter shall execute 
mokurari pottahs to the plaintiff, receiving from him kabuliats in the terms of 
the agreement between them. 

Appeals dismissed. 

NOTES, 

tOBAL AGREEMENT TO LEASE— 

Can be enforced against persons elaimiiig under subsequent registered convoy.T.ncc with 
notice of prior agreement. 

This was applied in (1880) 13 C,il. 70 where the purchaser was held to have taken subject 
to unregistered mortgage as he bought with notice ot it. 

Oral Agreement to sell can be enforced against subsequent purchasers claiming undei regis¬ 
tered deeds with notice of prior agreement.—10 Cal 710; 1.3 Mad 324, where MuTTUSAMI 
Iyer, J., held that as the purchaser was in possession as mortgagee before the contract of sale, 
the case may also fall within sec. 48 of the Registration Act. 

See as to possession (1002) 27 Bom 452, (1880) C Bom. 668.1 

[6 Cal. 589] 

The ‘-i3rd November, 1880. 

Present. 

Mr. Justice Pontipex and Mr. Justice McDonell. 

In the matter of the Petition of Bhoopendra Narain Eoy. 

Bhoopendra Narain Eoy 
versus 

Gieesh Narain Roy and another."^' 

AppltcaUim imdei' Act XXXV oj 18.58—Intcrfetence of Court — Ill-tieatnientof LunntK.— 

Accounts of Joint Property — Mitaksiuura. 

The husband of a lunatic’s daughter applied to tho Court to declare his father-in-law 
who was a member of a joint Mitakshara family, to be a lunatic, and apppint a manager of 
his property and guardian of his person under Act XXXV of 1868. Tho lunatic had an 
interest both in joint anoes-[B40]tral property and in property inherited collaterally, which 
might, but was not shown to, belong to him separately. The lower Court touiid that the 
application was made with a view to taking consequent proceedings for partition. 

• Appeal from order, No. 197 of 1889, against tho order of A, 3. R. Bambridga, Esq., 
Judge of MoOrshedabad, dated the 7th April 1880. 
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Btld thftt, it appearing that he had xemained for sixteen years in the same hooee under 
the same guardians, and there being no allegation of ill-treatment, no snffioieht grounds 
were shown for the Court’s interference, or the appointment of another guardian of his 
person. Before any action can be taken under the Act in this respect, there ought to be a 
strong case made out that the change of custody would be for the lunatic’s benefit, ffeld also, 
that as his daughter could not inherit his ancestral property, and as it was doubtful if the 
collaterally inherited property was the separate property of the lunatic, the Court would not, 
under such circumstances, appoint a manager of the property: but that the guardians of the 
lunatic, who were managers of the joint family, sjjwuld, on her request, furnish accounts to 
the daughter, of the management of the collaterally inherited property. 

SetnbU .—Act XXXV of a 1858 applies to the members of Mitakshara family. 

Quterb .—Assuming the application to be made with a view to a partition of property, 
and that the lunatic was declared a lunatic under the Act, whether a partition could be had. 

The facts material to the report are sufficiently stated in the Jad^mont of 
the Court (PONTIFBX and McQonell, JJ.) 

Baboo 'Rem Chunder Banerjee, Baboo Giirudass Banerjee, Baboo Srish 
Chunder Chowdhry, and Baboo Saroda Prosavd Boy for the Petitioner. 

Baboo Mohesh Chunder Chowdhry and Baboo Mohiny Mohun Boy for the 
hespondent. 

Pontifex, J.—The District Judge in tins case has refused to grant an 
application under Act XXXV of 1858, to declare that one Kasinauth Eoy is a 
lunatic, and to appoint a manager of his estate and guardian of his person. 
The application was made by the husband of the lunatic’s daughter. The 
family is a Mitakshara family, and consequently the daughter would not inherit 
the interest of lier fatlier in the ancestral property. The Judge has found that 
in reality the application has been made with a view to taking consequent 
proceedings for partition. Now it appears, according to the statements of 
the applicant, that there are two qualities of property in which the lunatic 
[541j is interested,—first, ancestral estate, which under the Mitakshara law 
his daughter would not inherit , and secondly, estate said to have been 
inherited from collaterals, and to have been inherited, not by the family 
as a joint family, but by the two senior members ot the family at the time 
the inheritance fell in, to the exclusion of mombers of the family of a 
lower degree. It has been objected before us, and apparently the Judge 
seems to have been of opinion, that Act XXXV of 1858 cannot and does 
not apply to members of a Mitakshara family. We are unable, as at 
present advised, to admit that as a correct proposition. It appears to us 
that there may be cases where it is essentially necessary that a guardian 
should be appointed for a member of a Mitakshara family as much as for a 
member of any other family. It is not necessary, however, for us to decide 
that question, because we think the application fails on other grounds. We 
agree with the Judge that no sufficient cause has been made out for putting 
the Act into operation. In the first place, theie is no suggestion, and certainly 
no evidence whatever, as to any ill-treatment of the lunatic. It is not even 
suggested that he has been improperly taken care of, or that he is not treated 
in a proper and considerate manner. He has been a lunatic for the space of 
some sixteen years, and during the whole of that period he has lived with his 
nephews in this joint family. No allegation is made that he has ever received 
iU-treatcoent. It is no doubt true that till quite recently his wife was living in 
the family and was capable of protecting and taking care of him. But we think 
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that! before anjr action can be taken under this Act, before we sbould^be justi¬ 
fied in removing the lunatic, who has been living for the last sixteen years in 
this house, to some other place and custody, there ought to be a strong case 
ipade that it would be for the lupatic’s benefit. 

Secondly, with respect to the management of the lunatic’s property. The 
persons who are now in the management of the property are his two nephews, 
sons of deceased brothers. There is some allegation that they have not 
conducted the management with sufficient care ; and indeed extravagance has 
been imputed from the fact that within the last five years the debt upon the 
property has materially inpreased. The only evidence of [8423 that consists 
in recitals in the various documents put in, and in an admission made by 
one of the nephews in his examinaHon We think that the admission does 
not go far enough. It was a mere statement that, in consequence of litigation 
and numerous law-suits .to which the family was subjected, the debt was so 
increased that it was necessary to raise a considerable sum of money. Now, 
with respect to the supposition of the .Judge th|fc these proceedings were taken 
with the intention of ultimate proceedings for a partition, without decid¬ 
ing whether or not a partition could be had under such circumstances, if the 
lunatic were declared a lunatic under the Act, it may be not improper to 
refer to the policy of the Lunacy Enactments in England. Under these Acts, 
it has always been the policy of the Legislature not to interfere with the 
course-of inheritance of the lunatic’s property, and provisions for that purpose 
have been inserted into these Acts; so that even where it is necessary for 
payment of debts or otherwise that the lunatic’s real property should be 
sold, it is provided that the surplus monies should be considered as in the 
same condition as if invested in land, leaving them heritable as if they were 
land; possibly, therefore, even if an application for partition were made, it might 
be refused in accordance with that policy. 

One difficult question, however, remains, and that is with respect to the pro¬ 
perty which was inherited from collaterals. It seems to us, that that property, 
if it vested in the lunatic, might be on a different footing altogether from 
strictly ancestral property, and that the lunatic might be entitled to a separate 
share in that property; and if so entitled, his daughter might be his heir, and 
it might be material that a manager should be appointed for it. But the 
circumstances relating to that property are as follows:—^Before his lunacy, 
as we must assume, Kasmauth had made a htba of his share of the 
ancestral property, as also of his share of this collaterally inherited pro¬ 
perty, to his wife. That hiba had been in operation until about the year 1280 
(1873), when the High Court held, that so far as it related to ancestral property 
it was void, and subsequently the wife relinquished her interest under 
the hiha in consideration of the nephews paying her the monthly sum of 
[S«3] Es. 150, Now if the htha passed the lunatic’s interest in the pro¬ 
perty inherited from collaterals, then there is nothing before us to show that 
such interest became revested in the lunatic ; and, under these circumstances 
of doubt, we think we ought not to allow the Act to be put into operation, but 
that it ought to be left for the natural heir of the lunatic, if go disposed, to 
institute a suit as next friend of the lunatic to have that matter cleared up. If 
such a suit is instituted, and if it shall appear that this property is separate 
property belonging to the lunatic, then, if necessary, a further application 
might be made under the Act. But we wish to observe that the nephews who 
now, as members of the joint undivided family, have the custody of the lunatic 
and are managing the estate, ought, in our opinion, when requested thereto by 
the daughter of the lunatic as the natural heir, to produce and furnish her with 
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4 U)oountiB of the management of the property. We think it wotild be sufficient, 
if snch accounts were produced yearly. If such accounts are refused, or if the 
lunatic’s daughter is refused proper access to him, then a case might perhaps 
. be made, which might influence the Coaa’t to interfere im^er the Act. At 
present we are of opinion that no sufficient case has been made, but, under the 
•circumstances, we think there ought to be no costs of thn-application. * 

Appeal dismissed. 

NOTES 

ILUNATIC ACT.XXXY OF ISSfr-MAHAOBR F0S fHS4MUZB-> ‘ ^ * •« 

Ordinarily a manager should not be appointed in respect of a lunatic’s interest in joint 
family proiwtios ;—(1883) 18 0. L. R. 86 ; (1895) 20 Bom. 659, 

Even if he be appointed, ho is not bound to lender account under sec. 16 or the Act. 

In (1895) 18 Mad. 472, the course indicated in this case was adopted, SUBBAHMANYA 
Iyer, J. , requiring the oo-heirs to produce accounts to those who would'be heirs of the lunatic. 

In (1889) 13 Bom. 656, this case was referred to for the position that a suit could not be 
brought ^ the next friend of lunatif unless he has been adjudged so under tiie Act.] 


[6 Cal. S43] 

The 10th Deceviber, 1880. 

PKESEN'r: 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Field. 


Newaj Bundopadhya.Defendant 

versus 

Kali Prosonno Gliose.Plaintiff.’’' 


Suit for Enhancement of Rent—Plea that cei tain of the Lands included in Notice are not 
enluinccahle—Onus of pi oof of such Fact—Notice of Enhancement. 

In suits for enhancement of rent, where the tenant pleads that a portion of the land 
sought to be enhanced is held bv him rent-free, the onus is on the tenant to prove prinia 
facte that such portion of the l.md is so held by [SM] him; and if he be successful in this, the 
onus IS then shifted upon the landlord to rebut such pruna fane evidence. 

A notice for enhancement, otherwise sufficient, is not invalidated because a portion of the 
lands claimed as enhanceable in snch notice turns out to lie rent-free land ; but is,go<;id lio far 
as it is applicable to the portion of the land which is liable to enhancement. 

One Kali Prosonno Ghose, a taluqdar, sued one Ram Sarun Banerjee for 
enhancement of rent. 

The defendant pleaded that only kanis of the land held by him were 
rent-paying; that a portion of the land was rent-free debutter and lakhiraj, 
and a further portion held at a quit-rent; and that the rate of rent paid by him 
was the same which had been paid for the last 150 years. 

The Deputy Collector held, that the onus was on the plaintiff to prove 
that the lands which wore claimed as rent-free were mal lands; and further 
held.sthat as to the rent-paying lands the defendant had failed to prove a 
uniform rate of payment for upwards of twenty years, and that, therefore, such 

’Appeal from order, No. 143 of 1880, against the order of H. L. Oliphant, Esq., 
Judicial Commissioner of Chota Kagpore, dated the 2nd February 1880, reversing the order of 
Baboo Akhoy Coomar Bose, Deputy Collector of Manbboom, dated the 6th May 1879- 
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lands were liable to euhanoement, but inasmuoh as the plaintiff in hie notice 
of enhancement made no distinction between mal lands and rent-free lands, 
he held the notice to be illegal, and dismisssed the suit. 

The plaintiff appealed to the Judicial Commissioner, who remanded the 
ease to the lower Court, on the ground that the ten|.nt was bound to have 
given some prima facie proof that a portion of the lands held by him was 
rent-free, and that the lower Court should have tried the question as to 
whether the mal lands were liable to enhancement, notwithstanding that the 
notice to enhance included both rent-free and mal la/nds. 

The defendant appealed to the High Court. 

Baboo Bania Chum Banerji for the Appellant. 

Baboo Taruk Nath Dutt for the Bespondent. 

The following Judy^pients were delivered:— 

GaPtii, C. J. —I think that this appeal should be dismissed. 

A suit was brought by the zamindar to enhance the rent of certain lands 
after notice. The defence in respect of one portion [848] of these lands was, 
that it was lakhiraj ; and the defendant called two witnesses to prove that 
defence. 

The first Court dismissed the suit upon this ground. It held that, as regards 
the lands said to be lakhiraj, prtmd facte case had been made out by the defen¬ 
dant that they were lakhiraj ; and that the plaintiff had failed to show that the 
whole of the lands in suit were rent-paying lands; and as the notice of enhance¬ 
ment was a general one applicable to ail the lands in suit, not distinguishing 
the rent-free from the rent-paying lands the notice was bad even for the rent¬ 
paying portion; and therefore he dismissed the suit and declined to go into the 
question of enhancement at all. 

The case then came before the Judicial Commissioner on appeal: and he 
has remanded it to the first Court upon the grounds;—Ist, that as it is admit¬ 
ted that the defendant holds some lands in the plaintiff’s zemindari, and pays 
him an entire rent, he was bound, if he wanted to show that a portion of the 
lands was rent-free, to have given some pnma facte proof to that effect, show¬ 
ing what particular lands were rent-free ; and as the Judicial Commissioner 
considered that the evidence offered by the defendant did not make out a prtma 
facte case that any lands were lakhiraj, he sent the case back to the Court below 
to have the question of enhancement tried. 

Then, secondly, with regard to the notice, the Judicial Commissioner held, 
that even if the defendant had succeeded in proving a portion of the lands to be 
lakhiraj, still there was no reason why the first Court should not have tried the 
question, whether the mal lands were liable to enhancement, and whether the 
rent ought to be enhanced. 

It has now been contended before us that the learned Judicial Commissioner 
was wrong upon both those points. 

It was argued that, in the case of Huryhur Mookcrjee v. Croomanee Eazee 
(Marshall’s Bep., 523 ; s. C., B. L. R., Sup. Vol., 15) it was decided by a Full 
Bench of this Court, that in all cases where a plaintiff brings a suit for enhance¬ 
ment, the onus is upon him to show that the whole of the lands, the rent of 
which he seeks to enhance, are rent-paying. But that case does not decide 
anything of the kind. There a certain part of [546] the land, the rent of 
which the plaintiff sought to enhance was assumed by the lower Court, to be 
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lakhiraj; aod what the Oourt held was, that the validity or invalidity of the defen¬ 
dant’s title to that land oonld not be tried in that suit. The headnote of that 
case is rather oaloulated to mislead. 

In another Full Bench case Qooroo Per sad Boy v. Juggohundoo Mozoomdar 
(W. E., Sp. No. 15), it was distinctly held by Sir Baenes Peacock and two 
other Judges that, in a suit for a kabuliat, where the defendant had acknowledged 
himself to be the plaintiff’s ryot as to a portion of the lands in suit, the onus was 
on him to prove the defence which he set up, viz., that he was not the plaintiff’s 
ryot as to the rest of the land. 

Sir Baenes Peacock, in delivering judgment says ;—“ We find that the 
defendant admitted that, as to a certain portion of the land for tlie rent of which 
plaintiff sued, he (defendant) had given a kabuliat, or in other words, had 
acknowledged that he was plaintiff’s ryot. With this prtma facie evidence of 
the fact of defendant being plaintiff’s ryot, the burden of proving the special plea 
raised by the defendant of his not being plaintiff’s ryot for the rest of the land, 
was clearly upon the defendant, otherwise, inde^, every ryot might meet 
every rent case by a false plea of proprietary title.” 

The same principle appears to have been acted upon in the case of Nehal 
Chunder Mistree v. Huree Pershad Mandul (8 W. B., 183). Mr. Justice Kemp, 
who delivered judgment in that case, being one of the Judges who composed the 
Full Bench in the above case, cited from Marshall’s Eeports. 

And in another ease, Bchee Ashrufoomssa v. Unrnng Mohun Deb Boy 
(5 W. B., Act X Bui., 48), the learned Judges (Seton-Kabr and Sumbhoonath 
Pundit, JJ.) held, that “ it could never have been the intention of the Full 
Bench that a bare allegation of a defendant of a rent-free holding was to bar 
the plaintiff’s claim. The meaning must have been that there should be some 
prima facte evidence of an ostensible rent-free title in some portion of the land 
for which rent is sought. ” 

It seems to me that these decisions are quite conclusive upon the point 
which we have to decide ; and if the question were an [547] open one, I should 
undoubtedly hold that to be the law ; because I think it must be unreasonable, 
where a zemindar sues a tenant for enhancement, who undoubtedly holds and 
pays rent for lands within his zamindari, that the mere allegation by the tenant 
that a i)ortion of those lauds is rent-free, should throw the onus upon the land¬ 
lord of proving what particular portion of the land ■which the tenant holds is 
rent-paying. The onus ought to be upon the tenant to prove prttna facie that 
some and what part of the land is rent-free ; and when he has done so, the 
onus would then be thrown upon the landlord to rebut such prima facie 
evidence. 

Then it is also contended in this case, that the Judicial Commissioner 
bad evidence before him, which he ought to have considered sufficient to 
establish a prtma facte case for the defendant. But it was for him to deter¬ 
mine whether that evidence was sufficient or not, and I consider it no part of 
our duty upon this appeal to go into the question of its sufficiency. 

Then, with regard to the notice, I am clearly of opinion that the Judicial 
Commissioner was right. Suppose a suit brought to enhance the rent of 100 
bighas of land, and a notice given setting out the grounds of enhancement, 
surely the notice would not be at altogether bad because the defendant might 
prove that of those 100 bighas he holds 10 bighas rent-free. The notice would 
be perfectly good, so for as it was appUeable to the remaining 90 bighas. 

The appeal will, therefore, be dismissed with costs. 
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Fisld* J.— ~I also am of opinion that the Judicial Commissioner rightly laid 
the burden of proving a prima/acie case of lakhiraj holding upon the defendant 
ryot, and 1 think that it is impossible to say that the evidence of the two 
witnesses examined amounted to sufficient proof of such a pritna facie case. 

Appeal dismissed. 

MOTES. 

[RENT-FREE LANDB-ONUB— 

In (1906) 4 G, L. J. 648 it was held by Mookebjee J, that the onus lay on. the tenant to 
prove that the lands are rent-free, observing that the rule laid down by the Privy Council in 
14 M. I. A. 152 has no general application. 

This case of 6 Cal. 543 was not followed in (1883) 9 Cal. 813 ; (1885) 12 Cal. 182 where it 
was held that the onus lay upon the plaintiff to prove that the lands are mal lands in a suit 
for resumption. 

See also 6 Cal. 666.] • 


[948] The 10th December^ 1880. 

Peesent : 

Me. Justice Pontipex and Me. Justice McDonell. 

Anunda Shaha Biswas, ahas Nyomuddin Sha Biswas, and others 

Judgment-Debtors 

versus 

Kema Bebee and others.Decree-Holders." 


Appeal, er parte—Applicatton for rehearing—Civil Procedure Code (ActX of 1877), s 360. 

An applicant, presenting a petition for the rehearing of an .appeal dccidod ejc parte, must, 
at the time of making such application, be prepared to satisfy the Court, that the notice of 
appeal was not duly served upon him, or that he was prevented by sufficient Ciiuse from 
attending when the appeal was called on for hearing. 

In this case the plaintiff having obtained a decree, the defendants appealed, 
the appeal was heard ex parte, and the decree of the Court of first instance 
modified to some extent. Subsequently the plaintiff presented a petition, 
applying for the rehearing of the appeal, under s. /)60 of the Code of Civil 
Procedure. This application was rejected summarily. Thereupon the plaintiff 
appealed to the High Court, on the ground that his application for a rehearing 
should not have been summarily rejected, but that an opportunity should have 
been afforded him to prove the allegations contained in his petition. 

Baboo Shoshee Bhoosun Dutt for the Appellants. 

Baboo Mohiny Mohun Boy and Baboo Lai Mohun Das for the Bospondents. 

The Judgment of the Court (Pontifex and McDONELL, Jl.) was 
delivered by 

PontifeZj J. —We think that, under s. 660 of the Code of Civil Procedure, 
when a petition is presented for rehearing of an appeal heard ex parte in the 
absence of the respondent, the applicant is bound to satisfy the Court that the 

* Appeal from Order, No. 196 of 1880, against the decree of 1'. Dickens, Esq., Judge o 
Nuddea, dated the 1st April 1880. 
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notice was not duly served, or that he was prevented by sufficient cauM 
from [iHtB] attending when the appeal was called on for heftring. If he is 
n^t prepared at the time to sa^isfy^'e^ourt in these particulars, his apidica* 
ti^ is properly rejected. tThat is what seems to have happened in this case. 
The appeal is ffismissed with costs. 

Appeal dismissed. 


[6 Cal. SiB] 

The 18th December, 1880. 

Present; 

Mr. Justice Mitter and Mr. Justice Maclean. 


Bam Dutt Singh.Defendant 

versus 

Horakh Narain Singh.Plaintiff."' 


Limitation Act (XP of 1877), ached. », arts. 99, 1S2—Suit foi Share of Government 
Revenm, and for Declaration that Estate is charged with amount. 

A suit for recovery of Government revenue, which the defendant was bound to pay, but 
wh ich has been paid by the plaintiff to save the whole estate from sale, where the plaintiff 
asks to have the amount so paid made a charge on the portion for which he paid it, is 
governed by art. 1S2, and not by art. 99 of Act XV of 1877.t • 

• Appeal from Appellate Decree, No. 1028 of 1879, against the decree of A. V. Palmer, 
Esq., Judge of Shahabad, dated the 25th February 1879, affirming the decree of Baboo Lai 
Gopal Sen, Second Munsif of Arra, dated the 24th September 1878. 


tCArt. 182 


Description of <mit. 

1 Period of limitation. 

Time from which period 
begins to run. 

To enforce payment of 
money chained upon im¬ 
moveable property. 

Explanation .—The allow¬ 
ance and fees respectively 
called malikana and haqqs 
shall for the purpow of 
this clause, .be deemed to be 
money charged upon im¬ 
moveable property. 

Art. 99:— 

Twelve years. 

When the money sued for becomes 
due. 

Description of suit- 

Period of limitation. 

Time from which period 
begins to run. 

For contribution by a 
party who has paid the whole 
amount due under a joint 
decree, or by a sharer in a 
joint estate who has paid the 
whole amountof revenue due 
from himself and his co- 
sharers. 

Three years. 

. ' ■ .... 

The date of the plaintiff’s advance 
in excess of his own share.] 
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The plaintiff in this case sued for Es. 439-6, being the Government 
revenue paid by him for a mouza called Monza Tulsipore, from 13th September 
18^ to |th August 1878, on ijip^unt of the defendant. Mouza Msipore' 
W8^a ponion of the talook of Eeharpore Agarsanda, which was held by the 
defendant, the remaining portion being held under a ticca lease and a con¬ 
ditional deed of sale by the plaintiff. The portion of the Government revenue 
due for Mouza Tulsipore for the above period not having been paid by the 
defendant, the plaintiff was compelled to pay it in order to save his own 
portion from sale for the arrears. 

The plaintiff prayed for a decree for the above sum with interest, and 
that it might be recovered by the sale of Mouza Tulsipore, and for a declaration 
that the said sum was a charge [580] on Mouza Tulsipore. The defendant 
contended {inter alia) that the suit was barred by limitation under art. 99, 
Act XV of 1877. 

The Munsif held that art. 132, and not art. 99, of Act XV of 1877 was 
applicable, and gave the plaintiff a decree. 

The Judge on appeal upheld that decree, and dismissed the appeal. 

The defendant thereupon appealed to the High Court. 

Baboo Doorga Pershad for the Appellant. 

Baboo Pran Nath Pandit for the Eespondent. 

The Judgment of the Court (MiTTBB and Maclean, JJ.) was deli¬ 
vered by 

Hitter, J,— *This is a suit to recover Rs. 439-6, being money paid by the 
plaintiff, between September 1866 and August 1878, as revenue of Mouza 
Tulsipore, lielonging to defendant, with interest thereon. The plaintiff held 
the other mouzas of the defendant’s estate under baibilwafa and lease, by the 
conditions of which he was to pay the revenue of them, there being no obliga¬ 
tion on him to pay the revenue of Tulsipore. But his allegation is, that the 
defendant neglected to pay the revenue of Tulsipore, and that he, the plaintiff, 
was, therefore, compelled to do so. 

The defence was, first, that, by art. 99, sched. ii, Act XV, 1877, the plain¬ 
tiff’s suit was wholly barred; second, that the plaintiff paid the revenue of 
Tulsipore by airangement, receiving a corresponding reduction of bis rent. 
This last plea was decided against the defendant in both the lower Courts, and 
although allusion is made to it in the last ground of appeal, it. has not been 
mooted before us. B.oth the lower Courts have held that art, 132, and not 
art. 99, sched. ii, applies on the authority of Enaijet Honsein v. Muddun 
Moonee Shahoon (14 B. L. R., 155 ; s.c., 22 W. R., 411) and Deo Nandan 
Ojha V. Mimt. Diilhun Bisnath Koer (Sp. Ap., No. 1913 of 1876, unreported). 
Before us it isnigain urged, that art. 99 applies, that art. 132 does not, and 
[551] that the plaintiff is not entitled to interest and to a declaration of lien 
on the mouza. 

We think art. 99 has no application to the case, the plaintiff having 
paid the money, neither under a decree nor as a joint proprietor^ of the estate. 
The plaintiff is undoubtedly entitled to recover the money under s. 9,*“ of Act 

‘[Seo. 9 ;—The Collootor or other Officer as aforesaid shall, at any time before sunset of 

*■ ‘ ‘ the latest day of payment determined tuxsording to section III of 

Deposits receivable from this Act receive as a deposit from any person not being a 
persons not proprietors. proprietor of the estate or share of an estate in arrear, the amount 

of the arrear of revenue due, to be credited in payment of the 
arrear at sunset as aforesaid, unless before that time the arrear shall have been paid 
by a defaulting proprietor of the estate. And in case the person so depositing, whose 
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XI of 1859, and he might also, under that section, have retained his lien on 
the other mouzas of the estate till his money had been paid. He is equally 
entitled to recover his money under s. 69“*“ of the Contract Act, and we think 
that the liability to pay the revenue was not merely a personal liability of the 
defendant, but was also a liability imposed upon the defendant’s estate.— 
Motkooranath Chuttopadhya v. Knsto Kumar Ghose (I. L. E., 4 Oal., 369). 

As regards the period of limitation, we are unable to distinguish the case 
from Deo Nandan Qjha v. Musst. Dulhun Btsnath Kooer (Sp. Ap., No. 1913 
of 1876, unreported) ; and we, therefore, concur in thinking that art. 132 
applies. We see no reason why the plaintiff should not recover interest on 
the money, nor do we object to his obtaining a declaration that the money is 
recoverable by sale of Mouza Tulsipore, though it would have been better if he 
bad asked for recovery by sale of the entire estate. 

The appeal will, therefore, be dismissed with costs. 

Appeal dismissed. 

NOTES. 

[ONE CO-SHARER PATINO REVENUE—WHETHER A CHARGE— 

The ruling in this case that it was a charge was doubted in (1882) 8 Cal. 402 and was 
finally ovepruled by a Full Bench of the Calcutta High Court in (1887) 14 Cal. 809 P. B. 
where WinsON J. delivered the leading judgment and MiTTEB and NOBBIS, JJ. dissented. 
The view that it was a charge was accepted by the Bombay High Court in (1886) 11 Bom. 813 
but a Full Bench of that High Court in (1902) 26 Bom. 437 dissented from this view and 
followed the ruling of the Full Bench of the Calcutta High Court. The j^Iadras High Court 
by a Full Bench in (1902) 26 Mad. 686 held that it was a charge. The Allahabad High 
Court accepted the view in this case in (1891) 12 All. 110 ; see also (1906) 26 All. 407 P. B.J 


money shall have been credited in the manner aforesaid, shall be a party in a suit pend¬ 
ing before n Court of Justice for the possession of the estate or share from which the 
arrear is due, on any part theieof, it shall be competent to the said Court |o order the said 
party to be put into temporary possession of the said estate or share, or part thereof, subject 
to the rules in force for taking security in the cases of parties in civil suits. And if the 
person so depositing, whose money shall have been credited as aforesaid, shall prove before a 
competent Civil Court that the deposit was made in order to protect an interest of the said 
person, which would have been endangered or damaged by the sale, or which he believed in 
good faith would l^ve been endangered or damaged by the sale, he shall be entitled to recover 
the amount of the deposit, with or without interest, as the Court may determine, from the 
defaulting proprietor. And if the party so depositing, whose money shall have been credited 
as aforesaid, shall prove before such a Court that the deposit was necessary in order to protect 
any lien be had on the estate, or share, or part thereof, the amount so credited shall be 
added to the amount of the original lien.] 


Beimbursement of per¬ 
son paying money due by 
another in payment of 
which he is interested. 


* [Bee. 69 ‘—A person, who is interested in the payment of 
money which another is bound by law to pay, and who therefore 
pays it, is entitled to be reimbursed by this other.] 



^ bamtomuaoharjeb v. rasABTMOHUNACHABJEBtis80] 

[• Old. 8 BI 3 

The 21et December^ 1880. 

Fbesbnt: 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Field. 

Bamtonu Aoharjee 
versus 

Fearymohun Acharjee.''^ 

Suit in Sfiiall Cause Court Accounts—Want of Jurisdiction. 

A. B, and C, the joint owners of an estate, sued their tenant in the Munsif’s Court for 
rent ; the tenant defeated'the suit by proving payment of the entires rent to B. 

A then brought a suit in the Small Cause Court against B for damages equal in amount 
to the one-third of rent due to him and the costs incurred by [S52] him and awarded against 
him in the rent-suit in the Munsif’s Court. B pleaded that he had expended the share o 
rent due to A for the benefit of the joint estate, and that A had collected the rents of other 
mehals belonging to the joint estate, and had not accounted for such rents Held, that 
the suit being one which involved questions of partnership account lictween the joint 
proprietors of an undivided estate, could not be entertained in a Court of Small Causes. 

This was a rule to set aside a judgment of a Small Cause Court for want 
of jurisdiction. « 

The facts of the case were as follows: 

One Fearymohun Aoharjee, Bamtonu Aoharjee, and a third person, being 
co-proprietors of a certain estate, sued their tenant in the Munsif’s Court for 
rent. The tenant pleaded payment of the entire rent to Bamtonu Aeharjee, 
who at the hearing admitted the same, and the suit was dismissed. 

Fearymohun Aeharjee then brought a suit in the Small Cause Court 
against Bamtonu Aeharjee, to recover Es. 14-4-1 as damages, made up from 
the following items : one-third of the rent due to him, the costs incurred by 
the plaintiff in the rent-suit, and the costs awarded against the plaintiff in 
the rent-suit in favour of the tenant-defendant m that suit. 

The defendant Bamtonu Aeharjee contended, that the Small Cause Court 
had no jurisdiction to entertain the suit, the suit being one virtually for an 
account of a partnership proceeding, inasmuch as he had expended sums out 
of the moneys collected as rent, for the benefit of his co-proprietors , and further 
that the plain^tiff in the present suit had also collected the rents of oth^r 
mehals belonging to the joint estate, and that he had not adjusted accounts 
although requested to do so. The Small Cause Court gave the plaintiff a decree 
for a portion of the amount claimed. 

The defendant then applied to the High Court, and obtainejJ a rule, calling 
upon the plaintiff to show cause why the decree of the Small Cause Court 
should not be set aside for want of jurisdiction. 

Baboo Bungshe Dhur Sen in support of the rule. 

Baboo Grija Sunkar Mozoomdar showed cause. 

* Bale No. 1044 of 1880, ngainst the order of J. Weston, Esq., Judge of Small Cause 
Court at Narail, dated the 6th June 1880. 
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Csss] The Judgment of the Court (Garth, C.J., and Field, J.) was 
delivered by 

Garth, C.J. —I think that this rule should be made absolute. It was 
obtained on the ground that the Small Cause Court had no jurisdiction to try 
the suit. 

The facts were these: the plaintiff and defendant and a third person, being 
co-proprietors of certain lands, the plaintiff brought this suit to recover his 
share of the rent of m^portion of those lands, which the defendant had received 
from the ryot. 

The answer of the defendant was this, that he and the plaintiff and a 
third person, being co-proprietors of the lands, the defendant had, with the 
plaintiff’s consent, received the rent not only of this particular jote, but of 
several other jotes; and that he had disbursed that money in various ways 
for the benefit of the three co-proprietors. 

Under these circumstances it was contended, and it seems to me rightly 
contended, that it was impossible to try the case, so as to do justice to all 
parties concerned, except bv taking an account. The sums which the 
defendant had disbursed could not properly be set off against the claim in this 
suit, and it would obviously be unjust to the defendant to allow the plaintiff 
to recover the share of the rent which he was asking for, and yet not to allow 
the defendant to set off aganist the plaintiff’s claim the sums which he paid 
for the benefit of the plaintiff and other proprietors. 

The suit was clearly one which involved questions of partnersliip account 
between the joint proprietors of an undivided estate ; and therefore the Small 
Cause Court had no jurisdiction to try it. 

Our attention has been called to the c&se ot liam Coomar Choiodri/v. Shama 
Chum Chowdry (Suth , S.C.C. Ref., 33), in which the facts were substantially 
the same as those in the present case, and it was held, for the reason which I 
have just explained, that the Small Cause Court had no junsdiction to try the 
suit. There is also another case, Kandaree Joardar v. Manmk Joardar (Suth., 
S.C.C. Ref., 23) to which our attention has also been called. There it appears 
[854} that one co-proprietor brought a suit against another co-proprietor for 
a portion of the produce of certain land which belonged to them both ; and the 
Judges seem to have thought that case distinguishable from the general rule 
which is laid down in the other case at page 33. I confess, I feel some 
difficulty in recognizing the distinction. It seems to me that, under such 
circumstances, no suit could, with justice, be disposed of in the Small Cause 
Court. 

I am of opinion, therefore, that this rule siiould be made absolute with 
costs. 

Buk absolute. 
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ADKUMBINI DABYa v. KOYLASH CHUNDEB PAL &o. [1880] I. L. R- 6 Cal. fiBi 
9 

[8 Oal. BBi] 

The 22nd December, 1880. 

Present: 

Mr. Justice McDonell and Mr. Justice Broughton. 

Kaduitibini Da by a.J udgment-debtor 

verms , 

Koylash Chunder Pai Chowdhry..Decree-holder.■' 

'Beng. Act YIII of 1869, s. 58 —Ltmtfaium—Execiitimi of Deciee—Delay ami Laches — Costs. 

In a suit for arrears of rent under Beng. Act VIII of 1869, a decree was obtained, on the 
80th June 1876, for a sum which with costs amounted to less than Rs. 500. Application for 
execution was made, in December 1877, against property other than that fv>r which the x-ent 
was due; but was, in the first Court, opposed successfully by the judgment-debtor, on the 
ground that the undertenure should first be proceeded against, though such underteiiuro had 
already been sold away in execution of another decree, and the execution-proceeding was 
struck ofi on the 15th March 1878, and the property released from atfcichment. The judg¬ 
ment-creditor appealed, and was successful both in the lower Appellate Court and the High 
Court, the latter decision being dated 26th February 1879. The costs awarded him in these 
proceedings, if added to the amount of the I cree, would amount to a sum of more than 
Rs. 500. The next application for execution was made on 19th August 1879. 

Held, that the costs of the appeals in the execution-proceedings should not be added to the 
decree ; and, therefore, the decree being for less than Rs. 500, the provisions of s, 58. Beng 
Act VIII of 1869, applied to it. 

Held also, that the attachment having been removed in kLirch 1878, the execution of the 
decree was barred under that section. 

[555] The question of due diligence on the part of a juc^mcnt-creditor can be gone into 
on a second appeal. 

The respondent obtained a decree under Beng. Act VIIT of 1869 for arrears 
ef rent against the appellant. The decree was for Es. 375 and costs, in all 
about Es. 435, and was dated the 30th June 1876. In execution of that decree, 
an application was made on the 21st December 1877 by the decree-holder for 
the sale of certain property belonging to his judgment-debtor other tlian the 
uudertenure on account of -which the arrears of rent were due, such undertenure 
having been previously sold away in execution of another decree against the 
debtor. 

The judgment-debtor opposed the application, on the ground that execution 
ought to proceed in the first instance against the undertenui’e from which rent 
was due. This objection was allowed on the 13th March 1878. The decree- 
holder appealed, and the Judge reversed the decision ; and the Judge’s deeision 
was upheld by the Hi^ Court on appeal on the 26th February 1879. When 
the Ooui-t of first instanoe allowed the objection it released the property from 
attachment, and directed the decree-holder to proceed within two days against 
the undertenure, this he did not do, and consequently the wfiole proceeding 
in execution was struck off on the 15th March 1878. 

The next application for execution was made on the 19th August 1879, after 
which there appeaored to have been some delay, and a further application was 

• Appeal from order, Ko, 262 of 1880, against the order of P. Dickens Esq., Judge of 
Muddea, dated the 8th July 1888, affirming the order of Baboo Rajendro Coomar Bose, Munsif 
df Banaghaut, dated the 15th April 1880. 
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mode on the 20th January 1S80. It was contended that the application was 
barred under s. 58. Beng. Act VIII of 1869, more than three years having 
elapsed from the date of fhe decree. 

The Munsif held that it was not barred, as it was in substance an appli¬ 
cation to continue the proceedings already set on foot by the former application, 
referring to Ismrree Dasaee v. Abdool Khalak (I. L. B„ 4 Cal., 415) and Paras 
Bam V. Gardner (I. L. B., 1 AIL, 355); and the interruption to the execution was 
not occasioned by anyj^ fault or laches of the decree-holder, but by the frivolous 
objection of the judgment-debtor. He held further, that, in calculating 
whether a judgment exceeds Bs. 500, aU costs, whether incurred [5863 before 
or after the decree, must be taken into consideration, referring to the case of 
Campbell v. Huq (6 W. B., Act X BuL, 8); and that, at the time when the 
application was made, the amount payable to the decree-holder, inclusive of 
costs, exceeded Bs. 500, and therefore the application for execution did not fall 
within 8. 68 of Beng. Act VIII of 1869, but was governed by the ordinary law 
of limitation. 

The Judge on appeal affirmed this decision. 

The judgment- debtor appealed to the High Court. 

Baboo Hurry Mohun Ckuckerbutty for the Appellant. 

Baboo Bash Behary Ohose for the Bespondent. 

The Judgment of the Court (MgDonell and Bboughton, JJ.) was 
delivered by 

Broughton, J. —The question in this case arises on the construction of 
s. 58 of Beng. Act VIII of 1869, which enacts as follows:— 

“ No process of execution of any description whatsoever shall be issu^ on 
a judgment in any suit for any of the causes of action mentioned in as. 27, 28, 
29, or 30 of this Act, after the lapse of three years from the date of such judg¬ 
ment, unless the judgment be for a sum exceeding Es. 500, in which case the 
period within which execution may be had shall be regulated by the 
general rules in force in respect to the period allowed for the execution of 
decrees of the Court.” 

(After stating the facts, the learned Judge continued):— 

There is some confusion in the case owing to the judgment of the Court of 
first instance deciding the case with reference to the application of the 19th 
August 1879, although the case (which is called No. 35 of 1880) apparently 
refers to the application of January 1880. This is, however, immaterial, because 
if the application of August 1879 was out of time, so was that of January 1880. 

It is contended on behalf of the respondent that these applications were a 
eoutinuation of the applications of 1877, and that the only question in the case 
is, whether the respondent acted [857] with reasonable diligence in applying 
for the renewal of the already existing process in execution ; and this, it is 
said, is a question of fact which cannot be dealt with in a second appeal 

In support of the first branch of this argument, two cases decided by 
Mr. Justice AlfsfSLiB and myself were cited. 

In the first case— Deodhary Singh v. Kunwar Dowlut Bam (3 C. L. B., 189) 
—the application for execution was within time, but it took a few days for the 
Court to obtain the records, and they were, not received until after the time had 
expired. That case was therefore analogous to the case of Hera LoU-^al v. 
Poran Matteah (6 W. B., Act X Bui., 84), decided by Sir Babnes PEACOCK, 
C.J., and Mabkbv, J., >imd was decided accordingly. 

m 
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In the other case —Oolami Sahu v. Chutterbhooj Patuck (3 0. L. B., 261,) 
—the application for execution was made on the 10th of October 1871, and on 
the 24th of February 1872, the creditor applied that the case should be taken 
off the file for the present, but that the attachment which had issued should be 
kept in force. His next application was made on the 8th February 1875, and 
it was held that it was within three years. 

In both of these cases, therefore, the attachment was subsisting; in the 
present case it had been withdrawn on the 13th of March, and the execution- 
proceedings had also been struck off on the 15th. The second of the cases 
oited was not a case under this special provision of the Rent Law, hut an 
ordinary case of execution of a decree, and the three years ran, not from the 
date of the decree, but from the date of the last application to enforce it. 

In the course of the argument in the case of Deodhary Smgh (3 C. L. R., 
189), two cases were c'ted, which have been cited again in the present case— 
namely, Bhidoy Krishna Ghose v. Kailas Chandra Bose (4 B L. R , F. B., 82 ; 
S. c , 13. W. R., F. B., 4) and Lalla Bam Sahoy v. Dodra/ Maldo (20 W. R., 
■ 395 ). In the former of these two cases the Full Bench by a maiority gave a 
wide interpretation to the expression “ shall be issued,” but ev’^en in this case 
the applicant lost 110 tune in applying for a sale of [558] the property as soon 
as the orders of the Court of the 2-1-Parganas staying the execution-proceedings 
of tlie Revenue Court ceased to be operative Tliat ease, tlierefore, is not an 
authority for the validity of the execution in the present case, where there has 
been considerable delay. The case of JjaUa Bam Sahoy (20 W R., 395) is 
more in point, but in this case the execution was made within tune, and an 
order was made tor the sale of the property to take place on the 21st of 
November 1871, the decree being dated the 3rd of Septemlior 1868 On consent 
of the parties, and on a petition of the pidgment-debtor dated the 18th of 
November 1871, the sale was stayed for two montlis , this period expired in 
February 1872, but the judgment-creditor waited until Ajiiil 1872, when it was 
hold that his application came too late. Here also the attachment was not 
removed although the sale was stayed. .4 fottion the application m the 
•present case was out of time 

This precedent also disposes of the objections that the question of due 
diligence cannot be gone into on a second aiipeal, for it was a case of a second 
appeal, and indeed no question of fact is invol\eil in these cases , the facts are 
found, the only question is, whether on these facts tlio creditors can bo consi¬ 
dered to have used due diligence. 

A further objection has been raised in this case on behalf of the creditor. 
He contends that the judgment cannot be held to come within the meaning 
of s 58 of the Rent Law, because the costs of the appeals from the first order 
of the lower Court ought to be added to the amount of the judgment The 
case of Campbell v. Jhiq (6 W. R, Act X Riil., 8) was cited in support of this 
argument. In that case it was held that the costs of, and incidental to, the 
execution ought to be added. This conclusion was arrived at by applying to 
the case the definition of costs to be found in s. 188 of Act VIIl of 1859. now 
repealed. The interpretation was a wide one, but it did not go so far as is 
contended in the present case, but only so far as to add the costs of stamps, 
&c., in the execution-proceedings. The 188th section could not have been 
read to include the costs of appeal in the costs of the original suit spoken of in 
8. 187, for such costs are in the discretion of [559] the Appellate Court, and 
not of the Court which passed the original judgment. 

• 
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On these grounds, I think that the execution in the present case was barred 
by lapse of time, and that the appellant, judgment-debtor, is entitled to 
succeed. 

Appeal allows. 


C6 Cal. 359] 

The 22nd December, 1880. 

Present: 

Mr. Justice McDonell and Mr. Justice Broughton. 


Eadhanath Kundu.Defendant 

versus 

Land Mortgage Bank of India, Limited, and others.Plaintiffs. 


Res judicata— Civil Proceduie Code (Act VIIl of 1859), ss. 2 and 7 — Rehnqtmhment — 
Suit to set aside Order releasing from Attachment Properties as to which a former Suit has 
been dismissed—Mortgage made dunng infrvctuous Attachment—Subsequent Attachment 
and Sale. 

R, on the 80th December 1870. obtained an decree against D, ni execution of 

which he attached properties X and Y on the 4th January 1871. 

D applied for a rehearing, which was granted ; and on the 30th of December 
1871, a decree was again passed against D, in execution of which the same pro¬ 
perties were attached on the 9tb of August 1872, and purchased at the execution-sale on 
the Ist August 1874 by R. On the 14th February 1871, D had executed a solehnama and 
mortgage m favour of G, pledging among other properties X and Y as security for a loan made 
to him by G. D having made default in payment, G obtained a decree against him in terms 
of the solehnama on the 28th February 1871. Subsequently, D granted another mortgage 
of the same properties in favour of G. G sold his decree and mortgage to the plaintiff, who in 
execution of the decree attached properties X and Y. In these execution-proceedings B 
brought forward the fact of his purchase of the same properties in August 1874, aud his claim 
was allowed, and the properties X and Y released from attachment on the 4th March 1876. 
The plaintiffs had, on the 8th M.areh 1872, obtained a mortgage from D, on which they had 
obtained a decree on the 28th September 1874, m execution of which they had attached X 
and Y ; but on E claiming them under his purchase in August 1874, an order was made on 
the 10th April 1875 releasing X and Y from attachment; and m a suit by the plaintiff to- 
set aside that order, they f.uled as to properties X and Y, on the ground that those properties 
were not included in the mortgage of March 1872 In a subsequent suit brought by the 
{MO] plaintiffs against R and D, to set aside the order of the 4th March 1876, and to have 
X and Y declared liable to be sold under the decree of the 28th February 1871,— Held, that 
the suit was not jarred under s. 2 of Act VIIT of 1869 by the decree in the previous suit, nor 
was it barred by s. 7 of the same Act. 

Held also, that the purchase by B iii August 1874 Wii.s subject to the morlgage to G of 
the 14th February 1871. 

• Appeals from Appellate Decree, No. 1523 of 1879, against the decree of Alfred C. Brett, 
Esq., Judge of Jeasore, dated the 28rd April 1879, affirming the decree of Baboo Kedaressur 
Boy, Subordinate Judge of that district, dated the 29th March 1878. 
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This was a suit to set aside an order dated March 4t!i, 1876, releasing 
frondt attachment certain properties, Shearbur and Pursheahur, in Jessore and, 
Furridpore, and for an order declaring the plaintiffs entitled to have the said 
properties sold in execution of a decree held by them against Doorgachurn 
Shaha, the second defendant. 

The facts of the case were,—that Eadhanath Kundu, the first defendant, 
on the doth December 1870, obtained an ex parte decree against Door- 
gachu^n, and in execution of that decree attached the abovenaraed pro¬ 
perties on the 4th January 1871. An application by Doorgachurn under 
8 . 119 of Act VIII, of 1859 for a rehearing was granted on the' 
30th March 1871, and on the re-hearing, a decree in a modified form 
was passed against Doorgachurn on the 30bh Dacetnbar 1871. In execution 
of this decree the same properties were again attached on the 9th of August 
1872 ; and on the 1st of.August 1874, they were put up for sale and purchased 
by Eadhanath, the decree-holder, Doorgachurn had previously, on the 14th 
February 1871, executed a solehnama and a mortgage in favour of one Gouri 
Prosad Kundu, pledging among otlier properties the villages of Shearbur and 
Pursheahur as security for a loan made to him by Gouri Prosad. Door¬ 
gachurn having made default in payment, Gouri Prosad obtained a decree on 
the solehnama on the 28th February 1871. Subsequently, Doorgachurn 
executed another mortgage of the same properties in favour of Gouri Prosad. 
Gourr Prosad sold this decree and mortgage to the plaintiff Bank on the Hth 
of January 1875, the purchase being made m the name of the second plaintiff, 
Huriohuru Bose, a suboi'dmate in the employ of the Bank, and his name 
was substituted for Gouri Prosad’s in the execution-proceedings. 

In execution of the purchased decree, the plaintiff Bank attached tlie same 
properties, but Eadhanath Kundu intervened, [S6l] and objected that he had 
purchased the said properties at the auction-sale on the 1st August 1874, and 
his objection was allowed, and the properties released from attachment. 

The Bank, therefore, instituted this suit, called in the judgment No. 16 of 
1877, on the 3rd March 1877, to have that order set aside, and to establish 
their right under the decree of the 28th February 1871, and the mortgage 
which they had purchased from Gouri Prosad. 

It appeared that the second defendant Doorgachurn had executed, in 
favour of the plaintiff Bank, on the 8th March 1872, a mortgage, in a suit on 
which, they, on the 28th September 1874, obtained a decree, in execution of 
which they attached Shearbur and Pursheahur, the properties now sought to 
be proceeded against. In those execution-proceedings the defendant Eadhanath 
Kundu, putting forward his purchase on the Ist August 1874, obtained an 
order releasing those properties from attachment on the 10th of April 1875. 
The plaintiff Bank, thereupon, brought a suit, called in the judgment. No. 39 of 
1876, to set aside the order of the 10th April 1875. That suit was partly 
successful, but failed as regarded the properties Shearbur and Purshearbur, on 
the ground that those villages were not included in the mortgage of the 8th 
March 1872. 

One of the contentions raised by the defendant Eadhanath, w^ho alone 
appeared to defend the suit, was, that the present suit was barred by the foimer 
suit, 39 of 1876, under ss. 2 and 7 of Act VIII of 1859. 

The Subordinate Judge, on this ground, among others, gave the plaintiffs 
a decree. 

The Judge, on an appeal by Eadhanath Kundu, held, that the purchase of 
Eadhanath Kundu of the Ist August 1874 was subject to the mortgage of the 
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14th February 1871, referring to the case of Puddomome Dossee v. Boy 
Mathoomnaih Chowdhury (12 B. L. H., 411); and that the suit was not barred 
under ss. 2 and 7 of Act VIII of 1869. 

From this decision the defendant Radhanath appealed to the High Court. 

[562] Baboo Grija Sunker Mozoomdar for the Appellant. 

Baboo Bmsunt Coomar Bo9e for the Respondents. 

The Judgment of the Court (McDoNELL and Bboughton, JJ.) was 
delivered by 

McDonell, J. (who, after stating the facts, continued) :—The objections 
which are put forward in this second appeal on behalf of Radhanath Kundu 
are two— 

1st —That the Bank has already failed in a suit on another mortgage 
relating to the same property, and that as the right they now claim was 
then in existence, they ought to have included it in the othei suit, and not 
having done so are barred under Act VI11 of 1869, s 7 

^ud. -Tliat tills defendant lias pnorit> under his purciiase of first August 
J874. 

With regard to the first objection, it ayipoars that the Land Mortgage 
Bank liad obtained a decree against Doorgacluirn Shaba on another mortgage, 
in exocntioii of uhicli decree the same jiiopeity was put up to sale 

Radliaiiath Kundu olijccted to tiie sale, on the ground tiiat he Jiad 
purchased the property on tlio 1st August 1874, and on the lOtli Apiil 1876 bis 
objection was allowed. Theieui)on tlie Land Moi tgage Lank, on the 30th of 
June 1876, filed a suit, winch was numliored No 39 of 1876, against Radiianatii 
Kundu and Doorgachurn Sliaha . tlu*\ succeeded in this suit onl^ paitialR , tliey 
failed witli regal d to tiie jiroporty now in disjuite. 

This suit, No ]() of 1877, was nistitnu'd wlicn .'Vet Vlll of 1859 was in 
operation, and consequontlv expl 1 of s l.J of the present Code does not directlj 
apply to it But it is argued tiiac that explanation merely exjirosses in a few 
words the lesult of the decision', ujion s 2 of .Vet VIII of 1869, wlncli are to be 
found in tiie lejiorts of Indian .\ppuals the cases of Kutama Nolohiar (11 
Moore’s I. .V., 601 and Wootudlaiii Dehm v Uiinopoonui Dassee (11 B. L. R., 
168) TliChQ decisions were discussed in tliccase of Denohundhoo Chou-dhnj v. 
Kristonwiicti l)oss(U‘ (I. L R., 2 C.d., 172) by a Full Bench, the majority of 
winch held that two suits for possc..sion ol the same [563] land could not be 
brought, althougli the title set uji in tlie fiist suit w'as not the title set up in the 
second. The principle, followed m 7jc/«o/(7.son//f///r^ Chotidkrani Punchanmi 
Choicdhnj (I L. R., 3 Cal, 705),'tlni'3 laid down, has been since applied to suits 
to rocovei a specific sum of mone\ lihcehi Lull v. lihuqgoo Lall (I. L R., 
3 Cal, 23). 

But the suit No 39 of 1876 was a suit brought with the object of having 
the property sold in execution of one decree after an order had been made on 
the lOth of April 1875 releasing the property under s 246 of Act VIII of 1859 
on the claim of Radhanath Kundu. The present suit. No 16 of 1877, is a suit 
brought with ^ho object of having the property sold in execution of another 
decree after another order had been made m separate proceedings in execution 
on the 4th of March 1876 under the same section. The property to be sold is 
indeed tlie same, but in no other respect is there any identity between the 
suits, and we are of opinion that even the very strict interpretation put upon 
the decisions of the Judicial Committee Viv the Full Bench of this Court in the 
case of Denohhttndho Chotedhry (1. L. R, 2 Cal., 152) does not make the 
principle laid down applicable to this case, so that s. 2 of Act VIII of 1869 
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does not, in our view of the case, bar this suit; nor do we think that it was 
incumbent upon the plaintiff to include both claims in one suit under s. 7. 

We are also of opinion that the lower Court rightly held that the purchase 
by the defendant in 1874 was a purchase subject to the mortgage of the 14th 
of February 1871. The property had been attached indeed prior to that mort¬ 
gage, and it the defendant had purchased under that attachment, the case 
would have been different. But the ex parte decree under which the property 
was first attached had been set aside, not only had the decree been set aside, 
but the attachment had been witlidrawn. It was under a subsequent attach¬ 
ment under a subsequent decree, that .the defendant purchased, and he cannot 
set up his purchase as against the eailier encumbrance of the 14th of February 
1871. 

We think, therefore, that the appeal must be dismissed with costs. 

Appeal dismissed. 


The 22nd December, 1880. 

Present : 

Mr. Justice McDonell and Mr. Justice Broughton. 


Burmamoye Dassee.Plaintiff 

versus 

Dinobundhoo Ghose and another.Defendants.* 


Limitation—Suit by Mmtgagee for Possession after Foieclosnre—Limitation Act (IX of 1871), 

selied, n, arts. 135, M5. 

In a suit by a mortgagee to obtain possession after foreclosure institutjd more than twelve 
years after such mortgagee had, upon default, become, under the words of the deed, entitled 
to possession, but within twelve years of the date cf tho expiry of the year of grace granted 
under the foreclosure proceedings. Held, under s. 145 of the Limitation Act, IX of 1871, that 
tho period of limitation must be calculated from the date of the expiry of the year of grace, 
and not from the time when the default was first made. 

This was a suit for possession of certain property after foreclosure. The 
plaint inter aha stated, that the plaintiff’ had, upon a mortgage-bond, dated 
the 11th June 1858, lent tlie first defendant the sum of Es. 1,301, upon the 
security of the property, the subject of the present suit;, that default having been 
made on the 12th June of the following year, the plaintiff applied, under Eeg. 
XVII of 1806, for foreclosure; and that an order was made by the Court, in 
October 1866, to foreclose the said mortgage upon expiry of the year of grace 

* Appeal from Appellate Decree, No. 1859 of 1879, against the decree of Alfred 0. Brett, 
Esq., a Judge of Jessoro, dated the 14th May 1879, confirming the decree of Baboo 
Kedaressur Boy, Boy Bahadur, Subordinate Judge of that District, dated the 5th Auaust 
• 1878. 
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in the October following. The present suit was instituted on the Itlth April 
1878. The second defendant Vas a^urchaser from the mortgagor after fore* 
closure. The defence was, timt the mortgage-bond contained an express 
provision that, immediately after the exjtiraiion of the dateh< within which it 
was stipulated that the money should be repaid, the right and possession of the 
mortgagor should cease to exist; that such right and possession had absolutely 
terminated on the day of default, the 12th June 1859 ; that the continuance of 
such possession by the mortgagor after that period, and subsequently by the 
second defendant, must be taken to have been a possession adverse to 
18651**456 “|rtaiHtilfis<'right; and the present suit not having been instituted 
within twelve years of the date of default, was therefore barred by limitation. 

The Court of first instance dismissed the plaintiff’s suit, on the ground 
that tlie period of limitation must be taken to have begun to run on the date of 
default, on the 12th June 1859. The lower Appellate Court concurring in this 
view dismissed the appeal. 

The -plaintiff thereupon appealed to 4he High Court. 

Baboo Bashbehary Ghose for the Appellant. 

Dr. Guntdas Banerjee and Baboo Joyesh Chunder Roy for the Bespondents. 

The Court (McDoNELL and Broughton, JJ.) delivered the following 

Judgments:— 

Bponghtoin, J. —This second appeal arises out of a suit for possession 
after foreclosure of a mortgage of a taluq, to which the defendants plead limita¬ 
tion. The mortgage is dated the 30th of Jeyt 1265, corresponding with the 
11 th June 1858; default was made on the 30th of Jeyt 1266, or 12th of June 
1859. An application under Beg. XYII of 1806 was made to foreclose the 
mortgage in Assin 1273 (Sept.—Oct. 1866), and the year of grace expired in 
Assin 1274 (Sept.—Oct. 1867). 

The present suit was instituted in 1284, on the 10th of April 1878. And 
the question is, whether the date from which the period of limitation counts 
was to run from the 30th of Jeyt 1266, the date of default, or from Assin 1274, 
when <-he year of grace expired. 

The new Limitation Act, XV of 1877, came into operation before the suit 
was filed ; but the Courts below have applied Act IX of 1871, which differs 
materially from Act XV of 1877, on the ground that the right to sue was barred 
before the Act of 1877 came into operation, and it is admitted that if the right 
was barred by Act TX of 1871, sched. ii, art 135*, it cannot be revived. 

The mortgage-deed provided that if the mortgagor did not pay the debt on 
the 30th of Jeyt 1266, the mortgagee “will become the owner 


•[Art. IS.*) - 


Description of^suit. 

Period of limitation. 

1 Time when period begins to run. 

Suit instituted in a Court 
not established by Royal 
Charter by a mortgagee for 
possession of immovable pro¬ 
perty mortgaged. 

1 

Twelve jears. 

1 

When the mortgagee is first 
entitled to possossioii.J 
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by purchliset and^^ntitilod to possession.” It is admitted that, if the plaintiff 
hiH||'''Sued for possession aa mortgagee, he would have been bound to file his 
plaint within twelve years from the 3Qth of Jeyt 1266; but it is contended that 
a different view must be taken of a suit like the present, after the termination 
of foreclosure proceedings, which is not, like the other suit, a suit b^' a “ mort¬ 
gagee ” within the meaning of the words of art. 135 of Act IX of 1871, but it is 
a suit by a mortgagee who has foreclosed and who has become absolute owner; 
and a case decided on the 6th of last May has been quoted by Baboo Bashbehtny, 
who has appeared for the plaintiff. In that case— Qhinaram Dobey v. Ram 
Monarutk Bam Dobey, Second Appeal No. 126 of 1879, the point raised in the 
present appeal appears to have been very fully argued, and the judgment * 
which was delivered by Mr. Justice Pontipex [8673 was directly in favour of 
the contention of the present appellant. The two cases in fact are exactly 
similar. The mortgage-^end was in the same form, and the suit was brought 
more than twelve years after the date on which the mortgagee was entitled 
to possession; but within that period, as in the present ease, foreclosure 
proceedings under the regulation had been taken, and the suit had been 
instituted within twelve years from the expiration of the year of grace. Upon 
this it was remarked: 

“ Now it cannot be said, we think, that, after taking such proceedings, 
he was only entitled to the time allowed by art. 135 of the Limitation Act as 
mortgagee. The very fact of his taking foreclosure proceedings changes his 
interest as mortgagee to that of absolute owner, and as he has brought his suit 
within twelve years from the date of such change of character, we think he is 
no longer bound by that article (135). By art. 145, he would be entitled to 
sue within twelve years after possession became adverse against him. It 
cannot, we think, be said, that as long as the relation of mortgagor and 

• The Judgment of the (3ourt (PONTIPBX and McDONELI., JJ.,) m the case referred to 
was as follows:— 

Pontifex, J.—This is a suit for possession after foreclosure. The mortgage was effected 
by .an instrument, under which the money was made payable at a particular time , in dehnilt 
of payment at that time, the deed declared, that the mortgagee should become the owner, as 
if it had been a deed of absolute sale; and that he should be entitled to posseision as if there 
had been a foreclopre. The suit has been brought mors than twelve years after that date, 
and the defence is, that the plaintiff is barred by art. 135 of the Limitation Act of 1871, 
which is peculiar in its terms. It gives a period of twelve years from the time that the 
mortgagee is first entitled to possossion. That is the period given to the mortgagee to obtain 
^ possession. No doubt, this was a very unfortunate provision in the Act of 1871, and it has 
been corrected in the Act of 1877. But in suits under the former Act, wo are bound to decide 
in accordance with its provisions and language. If, therefore, no proceeding has been taken 
by the mortgagee within twelve years to alter his position, the plaintiff’s suit would be barred; 
but in this case, during the twelve years and within about four years after the mortgagee 
became entitled to take possession, he commenced foreclosure proceedings, and after the 
year of grace he has sued within twelve years. Now it cannot be said, we think, after 
taking such proceedings, that he was only entitled to the time allowed by art. 135 of the 
Limitation Act as mortgagee. The very fact of his taking foreclosure proceedings changes his 
interest as mortgagee to that of absolute owner, and as ho has brought his suit within 
twelve years from the date of such change of character, we think he is no longer bound bv 
that article. 

By art. 145 he would be entitled to sue within twelve years after possession became 
adverse against him. It cannot, we think, be said that, as long as the relation of mortgagor 
and morl^agee subsisted, the posseision of the mortgagor could be adverse to the mortgagee. 

For the time, therefore, he was entitled to take possession as mortgagee, and up to the 
time that the year of grace expired, possession was not adverse to him ; but directly the fore¬ 
closure proceedings became complete, possession became adverse. He has brought this suit 
within twelve years from that date, and therefore art, 135 does not affect him, and he is in 
time. We agree with the decision of the lower Court upon that point. 
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mortgagee subsisted, the possession of the mortgagor could be adverse to tho 
mortgages. For the time, therefore, that he was entitled to take possession as 
mortgagee up to the time that the year of grace expired, possession was not 
adverse to him; but directly the foreclosure became complete, possession 
became adverse.” 

In answer to this case, however. Dr. Gurudas Banerjee, W'ho appeared 
for the defendant, drew attention to a decision of the Judicial Committee of 
the Privy Council, which had not, he said, been considered in the case already 
quoted. The case is Forbes v. Ameeroonissa Begum (10 Moore’s I. A., 340); the 
passage is printed at pages 350,361. After referring to the various provisions of 
L568J Reg. Xyil of 1806, the Judgment proceeds as follows : “ The genei'al 
effect of these Regulations is, that if anything be due on the mortgage, and the 
mortgagor make an insufficient deposit, and afortion if he makes no deposit at 
all, the right of redemption is gone at the expiration of the year of grace. 

The title of the mortgagee, however, is not oven then complete. It was 
ruled by Circular Order of the 22nd of July 1813, No. 37, and has ever since 
bqen a settled law, that the functions of the Judge under Reg. XVII of 1806, 
s. 8, are purely ministerial; and that a mortgagee, after having done all tliat 
the Regulation requires to be done, in order to foreclose the mortgage and 
tnake the conditional sale absolute, must bring a regular suit to recover posses¬ 
sion, if he is out of possession, or to obtain a declaration of his absolute title, 
if he is in possession. 

In that suit the mortgagor may contest, on any sufficient grounds, the 
validity of the conditional sale, or the regularity of the proceedings taken under 
the Regulation in order to make it absolute. He may also allege and prove, if 
he can, that nothing is due, or that the deposit (if any) which he has made, is 
sufficient to cover what is due, but tlie issue, in so far as the right of redemption 
is concerned, will be, whether anything at the end of the year of grace 
remained due to the mortgagee, and if so, whether the necessary deposit has 
been made. If that be found against the mortgagor, the right of redemption is 
gone.” 

A very able argument has been addressed to us upon the question, and 
another recent decision oi this Court has been cited — Ball Mohun Gnv-gopadhya 
V. Prosunno Ch^inder Banerjee (24 W. R., 433)—in which the decision appears 
to have been in favour of the contention raised bv the respondents in the present 
appeal. The case is very shortly reported, and the facts are not stated in the 
Jud^ent, which alone is printed , but on referring to the records of the case, 
we find that the suit was one which was instituted “on the strength of 
foreclosure proceedings and for possession of the mortgaged premises by virtue 
of the sale having become absolute.” 

[869] The Court ol first instance appears to have decided the case upon 
the authority of the case of Euro Ohunder Gooho v. Gndadhar Koondoo 
(6. W. R., 184), which case was decided in 1866, when the Limitation Act, XIV 
of 1869, was in operation. It was there decided, however, that the foreclosure 
gave the plaintiff no fresh starting point,” and these words are relied upon in 
the present case. The plaintiff appealed to the Additional Judge, who reversed 
this decision, on the ground that the mortgagor w’as not in possession adversely 
to the plaintiff'. 


w appeal in Ball Mohun’s case (24 

W. R., 433), was found^ on the words of art. 136 of the Limitation Act of 1871 
the Court holding that the earlier decisions on the Act of 1859 were inapplicable 
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to this case ; and it was held that, under art. 135, the mortgagee must sue 
within the specified time. When he was entitled to possession under the dtod. 
Thus the suit was treated as a suit by a mortgagee. 

In the Presidencies of Madras and Bombay, where the Eegulation, XVII 
of 1806, does not apply, the law, although it has been disturbed by a series of 
decisions which have been expressly declared by the Judicial Committee to be 
quite unsound in principle— Thumhusaiomi Moodelly v. Hossatn Rowthen (I. L. 

R. , 1 Mad., 1)—gives to the purchaser under a conditional sale an absolute 
right upon default of payment on the day stipulated. “ The essential character¬ 
istic of a mortgage by conditional sale was, that, on the breach of the condition, 
the contract executed itself and the transaction was closed, and became one of 
absolute sale without any further act of the parties or accountability between 
them. That it still has this effect in the Presidency of Madras, was what was 
decided by the case in 13th Moore’s Appeals referring to the case of Pattahht- 
ramter v. Vencatarmo Naickcn (13 Moore’s I. A., 560 ; s. c., 7 B. L. R., 136), 
and so it was in the case of conditional sales prior to the Regulation of 1806 in 
Bengal, Sartfunmsm v. Shetkh Inayet Hossetn (B. L. R., Sup. VoL, 415 ; 

S. C.. 5 W. R., 88). 

The purpose for which the Bengal Regulation, XVTI of 1806, was passed 
is stated in the preamble, section 1, as follows :— 

Cfi.7o3 ‘ Tt is further requisite for the purpose of preventing improvident 
and injurious transfers of landed property at an inadequate price by the forfei¬ 
ture of mortgages accompanied wdth a condition of sale to the mortgagee, if the 
amount advanced be not repaid within a stated i>eriod (which description of 
mortgage is common throughout the country, under deeds of baibilwafa, kot- 
kobala, and other similar designations) that an equitable provision should be 
made for allowing a redemption of the estate within a reasonable and limited 
period, on payment of the princiijal sum lent, with interest thereupon, if the 
mortgagee shall not have been put in possession ” So that the period within 
which the right of redemption was to remain, was to be extended, foi a reason¬ 
able and limited period, beyond the actual date fixed for jiayment by the deed 
itself: and certain provisions as to notice to the mortgagor, <&c., were made 
for carrying out that object That is all tlie Eegulation purported to do, and 
all that it did, in this respect. Beyond that it did not interfere with the rights 
of the purchaser under the conditional sale, which were well established, and 
which it recognised, namely, that W'hen the jieriod for payment had elapsed, 
the purchaser became absolute owner of the property. But tliat peiiod was to 
bo extended. 

The case of Forbes v. Aineeroontssa Begum (10 Moore’s I. A., 340) was a 
suit for possession of a taluq, which had been the subject of a mortgage by 
conditional sale ; proceedings had been taken to foreclose under Reg. XVII of 
1806. It was found that the plaintiff w^as really in possession under a benami 
lease, and it was held, that he was entitled to possession without jiroducing 
accounts of the usufruct of the estate, it appearing that the foreclosure proceed¬ 
ings had been regular, and that the debt was admittedly unpaid. 

If the relationship of mortgagor and mortgagee had subsisted between the 
plaintiff and defendant w^hen the suit was brought, the Judicial Committee would 
not have decided that the accounts were unnecessary, because the liability to 
account is one that arises on that relationship when the mortgagee is in 
possession, and continues so long as he is in possession ; and as it [871] was 
found in that case that the mortgagee was in possession from ■ the beginning, 
the decision of the Judicial Committee that he was not to account, must 
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have proceeded on the ground that when these foreclosure proceedings {in 
all respect regular) had terminated, the debt being unpaid, the relation of 
rnqrtgagpr and morti^geS'had ceased to exi^t.-^ The-plaintiff did not in that 
case sue to recover possession as mortgagee, but he claimed to be absolute 
owner, and it was decided that he was entitled to succeed. 

So again the right to redeem is an incident which, by the terms of the 
Begulation, is gone when the foreclosure is completed by the expiration of the 
year of grace. The Judge, under s. 8, is to notify this to the mortgagor; he is 
to inform him that if he do not redeem the property in the manner provided 
within one year from the date of the notification, the mortgage will be finally 
foreclosed, and the conditional sale will become conclusive. The right to 
redeem when it existed was preseiwed against the operation of the law of 
limitation for a period of sixty years. But where foreclosure proceedings were 
completed by the expiration of the year of grace, the mortgagor was held to be 
barred, if he did not sue to open up the foreclosure within twelve years : Loft 
Hosaein v. AbdoolAli (8 W. B., 476). This case can have been decided upon 
no other ground than that his position was changed by the foreclosure. 

In addition to the authority of the case of Ghinaram Dobey {Ante, p. 566, 
note) lately decided by this Court, the case of Jeora Khun Singh v. Hookum 
Singh (5 Agra H. C. B., 358) has been cited* There the learned Judges of a 
Division Bench of the High Court, then at Agra, had before them a suit brought 
by the mortgagees under a deed of conditional sale, after foreclosure proceedings, 
the object of which was to obtain possession of the property and mesne profits 
from the date at which the foreclosure proceedings terminated. It was 
contended that their right to possession did not become complete until they had 
obtained a decree for possession, and the passage already quoted from the 
judgment in the case of Forbes v. Ameeroontssa Begum (10 Moore’s I. A., 340, at 
pp. 850—351) was cited in support of that agrument,— [572j namely, “the 
title of the mortgagee is not even their complete.” But the learned Judges 
observed that, “ reading the passage cited on behalf of the defendants with 
what immediately follows it, and referring to the Circular Order (of the 22nd 
of July 1813), to which reference is made by their Lordships, we do not under¬ 
stand them to rule that the absolute right of the conditional purchaser has not 
accrued to him at the conclusion of thev proceedings taken under the Begulation, 
or that it is hot (if those proceedings were regular) to be referred back to that 
period. But we understand them to rule that a conditional purchaser, if out of 
possession, cannot obtain possession by summary application to the Judge, 
before whom the foreclosure proceedings were held ; but that he must proceed 
by regular suit. And that, in like manner, if he is in possession at the termina¬ 
tion of the foreclosure proceedings, and finds it necessary to vindicate his title, 
he must do so by a regular suit.” 

The learned Judges of the High Court at Agra quote the Circular Order of 
22nd July 1813, and two otjfier Circular Orders, of the 26th of May 1832 and 
of the 17th of June 1834, ,)i(rhich are to the same eflFect. All these Circular 
Orders show that they were directed against a practice which had grown up, and 
to which they tidvert, for the mortgagee to make an application to the Judge on 
the expiry of the year of grace to be summarily put in^ssession of the property. 
The learned Judges of the Agra Court go on to say: ‘ The Begulation expressly 
declares, that, on the expiry of one year from the date of the notification, ‘the 
mortgage will be finally foreclosed, and the conditional sale will become oon*i 
elusive.’ And the Sudder Court, while it was fully competent to keep within 
due limits the exercise of lAieir legitimate powers by Courts subordinate, was 
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not competent to legislate and impose on conditional purchasers, as neces^ 
sary to the perfection of their rights, a condition not prescribed by the 
B^ulation. But in truth the Sadder Court did no more than it was com¬ 
petent to do. It ordeced the subordinate Courts to abstain from the exercise 
of a jurisdiction which was not conferred on them by the Kegulation, and 
it left conditional purchasers, who had obtained foreclosure, if they required 
the assistance of the [578} Court to obtain the enjoyment of their rights, 
to proceed in due course by the institution of regular suits.” And they 
quote a passage from Mr. Justice Macpheeson's work on Mortgages,— 
“ ‘ with that year (of grace) ends the mortgagor’s whole interest in his property, 
unless he can prove that, previous to its lapse, he was entitled to have it 
declared that the mortgage had been redeemed;’”—and they held that the 
rights of the mortgagee who had foreclosed, i.e., absolute rights, must, if 
established where they are contested, be referred back to the period at which 
the proceedings under th'd Begulation came to an end, and must be held to have 
become absolute at that date; and they accordingly, gave him mesne profits, to 
which, if he had remained a mortgagee, he would not have been entitled. 
Dr. Gurudas argues, that this is not the case, but this argument appears to be 
answered in the case of a mortgage by conditional sale by the following passage 
of the judgment of the learned Judges of the Agra Court, who say :—“ indeed, 
were we to hold otherwise, t.e., that the plaintiff is not entitled to mesne profits,” 
we shpuldbe doing injustice to the conditional put chaser, for from the termina¬ 
tion of the foreclosure proceedings he can claim no interest upon the mortgage 
debt; and if the conditional vendor was not answerable for mesne profits for 
the period antecedent to the recovery by the purchaser of a decree for 
possession, it would in many cases, be to his interest to prolong to the utmost 
limit frivolous and vexatious litigation.” 

Mesne profits appear to have been given by this Court in a similar case— 
Mussamiit Pandroo Koonwar v. Mohesh Chunder Mookerjee referred to in Jfiora 
Khun Singh v. Hookum Singh (5 Agra H. C. E., 368). 

The two cases of Deno Nath Gungooly v. Nursinqh Proshad Dass (14 B. 
L. R., 87 ; S.C., 22 W. R., 90) and Mankee Kooer v. Sheik Miinnoo (14 B. L. 
R., 315; S.C., 22 W. R., 543) do not appear to mo to have any bearing upon 
the present case. The question m these cases arose under the Limitation Act 
of 1869, and the Court was asked to decide when the cause of action arose, 
and that depended upon the right to possession m the plaintiff, and the adverse 
possession of the defendant. In the first case, the defendants having purchased 
from the vendor under tB7« the conditional sale at an auction without notice 
of the mortgage, and having got into possession, and claiming as absolute 
owners, their possession was held to be adverse to the conditional purchaser : 
and having been so in possession for twelve years, during which period, the 
purchaser liad a right to possession, he was barred b> limitation, and could not, 
by taking proceedings to foreclose under the Regulation, obtain a fresh start; 
but that decision is not inconsistent with the proposition that the purchaser 
has a different title under the kotkobala to that which he acquires after the 
termination of the year of grace. Whatever his title may have been, whether 
as mortgage or as absolute owner, the defendant had held ac^versely to him 
for twelve years. It was held that the purchaser had a right to possession 
on default of payment in terms of the deed, which stipulated that, “ if I don’t 
repay the whole money within the period, then this conditional bill will be 
i^ckoned as a true and absolute bill of sale ; my and my successor’s rights will 
c4ase to the said zernindari; the proprietary rights, with the rights of 
gift and sale to it, will accrue to you and your successors; and register¬ 
ing your names on the sherista of the Gollectorate you will take possession of it 
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in the mofussil, and on payment of revenue, you, your sons, grandsons, etc., will 
continue to have felicitous occupation and possession thereof.” This was held 
to give the purchaser a right to possession, not as absolute owner, but as 
mortgagee accountable to the mortgagor for the profits which he received 
subject to redemption within the period specified by the law ot limitation, unless 
he should in the meantime have taken proceedings for foreclosure. 

In the other case the possession of the mortgagor assarting only a title as 
mortgagor consistent with the mortgage by conditional sale could not be con¬ 
sidered as a holding adversely to the conditional purchaser so as to create a 
cause of action within the meaning and intention of the Limitation Act. 

The question of adverse possession in these two cases was decided in 
conformity with two decisions of the Judicial Committee in Pran Nath Roy 
Chmodry v. Bookea Begum (7 Moore’s I. A., 323) and Anuiido Moyce Dosse v. 
Dhoncndio Chtinder Mookerjce (14 Moore’s I. A., 101 , S.C., 8 B. L. R., 122). 

[578] In the present case it is not contended that the possession of the 
vendor prior to the termination of the foreclosure was adverse to the purchaser. 

It is not necessaiy to consider the question whether the article (135) had 
the effect of obliging the mortgagee to sue for or to take proceedings within a 
particular period to foreclose his mortgage, nor to do more than to say that, 
agreeing with the view taken by the High Court at Agra and by Mr. Justice 
PONTIPEX, I am of opinion, that the present suit is not barred by limitation, 
and that the appellant is entitled to succeed. 

MoDonell, J. —This case is on all fours with the case decided on 6th 
May last bv Mr Justice PoNTiFKX and by me [No. 12G of 1879 (antey p. 566, 
note) 1, and for the reasons given in that judgement I hold that the present suit 
is not barred by limitation, and that the appellant is entitled to succeed. The 
case must be remanded to the Subordinate Judge for a trial on the merits. 
Costs to follow the result. 

Case remanded. 


(9 Cal. 575] 

APPELLATE CHIMINAlv. 

The 5th January, 1831. 

Present : 

Mu. Justice Moiiitis and Mr. Justice Peinsep. 


Ram Ghunder Shaw and others. 
versus 

The Empress. 

Bengal Exci'ie Act (Bern/. Act ] 11 oj 1878), 4*. 9, 58, 74 ,—Introduction into Calcutta of 
Spirituous IiiquAtt manufachued eheinkete—Limits fixed by Collector—Additional Punish¬ 
ment—Alternative Sentence of Imjnisonment 

The provisions of s. 74 of the Bong. Excise Act as to additional punishment, where there 
has been a “ previous conviction for a like offence,” contemplate merely the case of the 
offender having been already convicted of an offence punishable with a fine of Rs. 200 or 

• Criminal Appeal, No. 765 of 1880. against the order of F. J. Marsden, Esq., Chief 
Presidency Magistrate of Calcutta, dated the 20th November 1880 ’ ’ 
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upwards, and being again convicted of another offence punishable with the same punishment; 
it is not necessary that he should have been previously fionvicted of the same offence. 

18781 The accused were sentenced by the Presidency Magistrate, under ss. 58 and 74 of the 
B^g. Excise Act, to a fine of Bs. 200 each, in default to three months’ imprisonment, and in 
addition to six months’ imprisonment, which was the maximum term that could be awarded 
under s. 74. Held, that the sentence of imprisonment was not in excess of the powers given 
to the Magistrate by s. 12 of the Presidency Magistrates’ Act, the imposition of the additional 
sentence of imprisonment not affecting the Magistrate’s powers as regarded the original 
sentence under s. 58. 

No limits with regard to any distilleries in Calcutta having been fixed uudei s. 9 of the 
Act within which spirituous liquor manufactured otherwise than m that particular distillery, 
shall be introduced or sold without a special pass, and the fixing of such limits being necessary 
to a conviction of an offence under s. 58, the convictions in this case were set aside. 

In this case Obinash'•Ohunder Shaw, ITusnoo Khan, Rarnchnncler Shaw, 
Chinibash Shaw, Adhore CKunder Sliaw, and Jianeshur Siiaw were charged 
with having introduced for sale spirituous liquor into the town of Calcutta, at 
14, Mechooa Bazaar Street, without a special pass from the Collector, the said 
spirit not having paid dutv as required bys IB of Beng. Act VII of 1878, and 
not having been manufactured at a distillery within the limits of the town, in 
contravention of ss. IJ and 58 of the said Act, and also for having in their 
possession spirituous liquor witliout a pa^s in coiitiavention oi ss 17 and 61 
of tlie same Act. They weie tried liefure tlio Clue! Presidency Magistrate, and 
Obinash and Baneshur were each fined 11s 100, iii def.iult to undergo three 
nicnths’rigorous inipriBonmont, and Bain Chundei, Chiuiliasli, and Adhore 
Clnmder wore each lined Ils. ‘iOO, in default to urulotgo three months’ rigorous 
iinprisoninont, and m addition to undergo six months’ rigoious imjirisonnient. 
liusnoo Klian was disehargeil. 

From tins sentence Jlain Chundei, Clumliasli. and Adhore Chundei appealed 
to the High Court. 

Mr. It Allen for the AppellAuts. 

Tho Stiindtiu/ Qomisel (Mr J'/iillije.) for t!ie Crown 

Tlie Judgment of the Court (Moituis andPlllNsEP, JJ.) was delivered by 

Prinsep, J. -Tlie three aiqiellunts hefoie ns, as well as two others, 
have been convicted and scnteiieod under f.. 58 of tfio [577] Bong Excise Act 
(Beng Act VI1 of 1878), and m addition to tfie penalty pvescrihed fchercbv, 
thev liave, under s. 71, been sentouced lo iinjii isonment, in consequence of their 
having been jiroviously convicted of an offence under the Act punishable with a 
tine of Rs. 200 or upwards. 

The Vresulency Magistiatc has recoided on the proceedings of the trial 
that he has “ not tlie least doubt that tho defendants (with the exception of 
Husnoo, %vho has been discharged) did introduce spirituous liquors without a 
pass, and have committed an offence under s. 58 of tho Excise Act.” 

To constitute an offence under the latter part of s 58, it is necessary that 
the offender should have introduced, or attempted to introduce, for sale, 
spirituous liquors manufactured at another place into the limits fixed for the 
consumption of such liquors manufactured at such distiller^’ (t.e., a distillery, 
established under s. 9) without a special pass from the Collector. 

In the present case, we find that there is some evidence which apparently 
the Magistrate has believed to show that the lic^uor seized in Calcutta had 
been manufactured in Tallygunge, a suburb. Under uhe circumstances it is not 
necessary for us to express any opinion on the value of that evidence. But 
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Mr. B. Allen for the appellant has maintained, and the Standing Counsel for 
Government, who appeared to support the conviction, has ultimately admitted, 
that the Collector of Calcutta, up to the present time, has not, under s. 9, 
fixed limits with regard to any distillery in Caluctta within which no spirituous 
liquor manufactured after native processes except in that particular distillery 
shall be introduced or sold without a special pass. There cannot, therefore, 
be the special protection necessary to constitute an offence under s. 58, and 
the conviction and sentences passed on the appellants must accordingly be set 
aside. 

Two other persons have been convicted simultaneously with the appellants, 
who have not been able to appeal, their sentences not being appealable. We 
have already held that no offence has been committed, and we therefore feel 
hound to deal with their cases under s. 147 of the High Courts’ Criminal 
Procedure Act. The Standing Counsel, on behalf of Government, consents to 
[8781 our proceeding summarily with this matter without complying with the 
special procedure provided by s. 181 of the Presidency Magistrates’ Act, and 
as this would necessitate a mere compliance with form without any possible 
advantage, we direct that the conviction and sentences passed on these two 
men, Obinash Chunder Shaw and Baneshur Shaw, be set aside. The fines, 
if paid, will be refunded ; and the appellants will be released from jail. 

It is right that we should notice two objections taken in this appeal to the 
legality of the sentences passed. Mr. Allen first contended that, in order to 
render an offender under the Beng. Excise Act liable to additional punishment 
un^er s. 74, it is necessary that he should have been previously convicted of 
the.saiwc offence, the words like offence being synonymous with same offence. It 
app^lars to us, however, that the section contemplates merely that the offender 
having been already convicted of an offence punishable with fines of 200 or 
upwards should be again convicted of another offence punishable with the same 
punishment, and that this is the correct interpretation to be put on the term 
Uifi offence. The additional sentence of imprisonment passed under s. 74 would 
not be illegal if, in the case now before us, an offence had been established 
under s. 58. 

The other objection is, tliat the alternative sentence of imprisonment— 
v%z., three months’ rigorous imprisonment in default of payment of the fine 
imposed—is beyond what the Magistrate can inflict under s. 12 of the Presi¬ 
dency Magistrates’ Act (IV of 1877). Mr. Allen contends that, as under s. 74 
of the Beng. Excise Act, the appellants were liable to imprisonment for a term 
not exceeding six months, the Magistrate, under s. 12 of the Presidency 
Magistrates’ Act, could not sentence them to undergo imprisonment for more 
than six weeks— i,e., one-fourth of six months, on default of payment of the 
fine imposed. 

It appears to us, however, that the appellants have been sentenced 
practically to two sentences -one under s. 58 to fine of “ rupees one hundred 
each, in default to undergo three months’ rigorous imprisonment each and 
the other unde* s. 74, in addition to the penalty under s. 58, to imprisonment 
each for six months. The imposition of the additional sentence would not 
[8791 affect the Magistrate’s powers as regards the original sentence under s. 58. 
It cannot be denied that, standing by itself, the sentence under s. 58 is perfectly 
legal; but it is contended that, by reason of the additional sentence of imprison¬ 
ment under s. 74, the term of imprisonment in default of payment of the firm 
imposed under s. 58 is excessive, and therefore illegal. We see no valid reason for 
this contention, and indelbd it would be an anomaly if a sentence perfectly legal 
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under b. 58 should become otherwise, because the offender had rendered himself 
liable to an additional punishment on account of a previous conviction under 
the Beng. Excise Act. 

We observe that this case was heard by the Magistrate on the 6th, 9th, 
and 16th November, though it was of a nature which should ordinarily have 
permitted of its decision at the first hearing. No reason is assigned for the 
postponements, if it existed, or that they were owing to the absence of the 
necessary evidence for the prosecution. We think it necessary to notice this, 
because frequent postponements add considerably to the expense incurred by 
the parties, and should be avoided. 

We observq also that, in the affidavit it is stated on behalf of appellant.s 
that “ application was made to the Magistrate for copies of tbe evidence in this 
case, but the same was refused,” notwithstanding the terms of s. 170 of the 
Presidency Magistrates’ Act. 

Conviction set aside. 


[6 Cal. 879.] 

The 5th January, JS81. 

Present; 

Mr. Justice Mitter and Mu. Justice Maclean. 


In the matter of the Petition of Panjab Singh and another. 

The Empress 

versus 

Panjab Singh and another ' 

Citviinal Procedure Code (Act X of 1872), s. 227, cl. (h)—Mecnrding Bensons Jor Convu.lton — 

Practice of High Court on Revision. 

Under cl. (7t) of s. 227t of the Crimmal Procedure Code, although a Magistrate is not 
required to record any evidence, he should, in recording his reasons for the conviction, state 
them so, that the High Court, on revision. [580] may judge whether there were sufiBcient 
materials before him to support the conviction 

Where they were not so stated, the High Court, on motion, set the conviction aside. 

The accused were found guilty of an offence under s. 447 of the Penal 
Code. It appeared there was gambling going on in the house of one Jakri, in 
which the accused confessedly took part. The gambling ended iu a quarrel 
and consequent disturbance, which caused great annoyance and alarm to the 
women in the house. The Assistant Commissioner was of opinion, that 

• Cnminal Motion, No. 300 of 1880, against the order of A. W. Paul, Esq., Assistant 
Commissioner of Darjeeling, dated the 23rd October 1880. 

t[Seo. 327 :—In cases where no appeal lies, the Magistrates or Bench of Magistrates need 

not record, the evidence of the witnesses nor the reasons for 
Record in cases where passing the judgment, nor draw up a formal charge, but he or 
there is no appeal. they shall enter m a register to be kept for the purpose, the 

following particulars:— 

» • • ^ 

(h) The finding, and, iu the cate of a conviction, a brief statement of the reasons 
therefor:] 
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although the original entry might be considered lawful, their remaining there 
to gamble and creating a disturbance was Bufdoient to bring the accused within 
s. 447 of the Penal Code. 

Against this order the accused filed a petition in the High Court. 

Mr M. M. Ghose and Baboo Botdonath Dutt appeared for the petitioner. 
The Judgment of the Court (Mitteh and Maclean, JJ.) was delivered 
by 

Mittep, J.— We are of opinion that the conviction in this case must be 
set aside. The lower Court is of opinion that the prisoner is guilty, under 
8.447 of the Indian Penal Code, of criminal trespass. In order to constitute that 
offence, it is necessary to establish, on behalf of the prosecution, that the entry 
into another person’s property must have been made with intent to commit an 
offence, or to intimidate, insult, or annoy that person in his possession, or that, 
having l%wfully entered the premises, remaining there for the purpose of 
intimidation, annoyance, or insult, or with intent to commit an offence. Now in 
this case, wiiich was tried summarily, we have simply before us the finding and 
the reasons upon which the conviction is based under cl. s. 227 of the Code 
of Criminal Procedure. Under that section the Magistrate was nob required to 
record any evidence. 

We think that, under the clause in question [cl (h) of s 227], a Magis¬ 
trate, in recording his reasons for the conviction, should [981] state them so, 
that tins Court, on revision, may judge whether there were sufficient materials 
before him to support the conviction. 

In tins case we do not find that thei'c is any finding at all m the reasons 
stated, that the applicants remained in the premises on which they are alleged 
to have trespassed with any such intents as are mentioned in s. 447 of the 
Penal Code. All that the lower Court ujion that point sa>s is tins, that “ their 
original entry on the jiroperty was lawful, hut their remaining there to gamble 
and creating a row must be held to bring the accused within s 417.” It does 
not even sav that they remained there in order to create a row, but simply 
that they remained there to gamble, and than created a row afterwards Even 
if the lower Court had found that they remained there to create a row, it 
would have been doubtful whether such a finding would have been sufficient, 
because it would have been as much consistent with the knowledge that they 
were likely to annoy as with the intention to do so. But as tlie lindiiig now 
stands, there is not a shadow of ground for supposing that there was 
any ovidenoo before the lower Court upon which it could bo found that they 
remained there with any such intent as it is necessary to establish under 
s. 447. 

The conviction is, therefore, set aside, and the applicants dirseted to he 
released. 

Conviciion set aside, 

NOTES. 

[CONVICTION, RECORDING REASONS ON— 

Magistrate oftght to record reasons on conviction • s 260 of the Code of 1898 

Followed in (1886) 13 Cal., 272 which was a non-appealable case, (1898) 18 Bom. 97, (1899) 
21 All., 189 whore it was held that the Magistrate under Sec. 260 of the Code of Criminal 
Procedure should state his reasons briefly but brevity should not bo obscure. See also (1904) 
81 Cal. 983. 

Referred to in Balaimkund Bam v. Gliansam Bam (1894) 22 Cal. 391 for the position 
that msult must be intend)^ not simply as one resulting from trespass in order to constitute 
criminal trespass.] 
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[8 Cal. 881] 

CRIMINAL REFERENCE. 


The 10th Jamutry, 1881. 

Present: 

Mr. Justice Mitter and Mr. Justice Maclean. 


Mona Sheikh 
verms 

Ishan Bardhan. ' 


Criminal Procedure ■Code {Act X of 187‘i), HU—Older of Acgtnflal — 
Coinpensatum to accu'ied. ♦ 

An order for compensation against a complainant may be made on an order of acquittil 
under s. 211 of the Criminal Procedure Code. 

[ 882 ] The complainant, Mona Sheikh, complained before the police at 
Gopalpore, that the accused and others arrested him, took him to one Poran 
Bardhan’s house, maltreated him, and kept him in confinement, but afterwards 
released -Jiim. The accused was discharged at the hearing before the Sub- 
Deputy Magistrate, a Magistrate who could only exercise 3rd class power under 
s. 211 of the Criminal Procedure Code, and the complainant was directed to 
pay the accused Rs. 20 as compensation. The case was referred by the Joint 
Magistrate to the High Court, under s. 296 of the Criminal Procedure Code. 

The material portion of the Opinion of the Court was as follows :— 

Mitter, J. —We do not think that the trial and acquittal were illegal. As 
for the order for compensation, s. 209^ seems to contemplate a dismissal of the 
complaint ratlier than an acquittal of the accused, but referring to s. 212 f and 
to the order in which the sections come, wo are not prepared to say that an 
order to pay compensation may uot be added to an acquittal. 


* Criminal Boforcncc, No. 211 of 1880, and loiter No. 2987 from A. J. Alexander, Esq., 
Magistrate of Mymcnsmg, dated the 14th December 1880. 


i £Seo. 209; 

ComponR.ation 
of frivolous or 
complaints. 


A Magistrate may dismiss the complaint as frivolous or vexatious, and 
may, in his discretion, by Ins order of dismissal, award that tho 
complainant shall pay to the accused person such compensation, 
not exceeding fifty rupees, as to such Magistrate seems just and 
reasonable. 


in cases 
vexatious 


In such c.ises, if more persons than one are lujcusod m tho complaint, tho Magistrate may 
in like manner award compensation not exceeding fifty rupees to each of them. 


The smn so awarded shall be recoverable by distress and sale of the moveable property 

belonging to the complainant, which may be found within the 
Recovery of such com- jurisdiction of the Magistrate of the District, and such order 
pensation. shall authorisse the distro.ss and sale of any moveable property 

belonging to the complainant without the jurisdiction of the 
Magistrate of the District, when the order has been endorsed by the Magistraljp of the District 
in which such property is situated, and, if tho sum awarded cannot be realized by means of 
such distress, by imprisonment of the complainant in the civil jail, for any time not exceeding 
thirty days, unless such sum is sooner paid.] 


J [Sec. 212 .—The dismissal of a complaint under this chapter 
Effect of dismissal. shall operate in like manner as the acquittal of the accused 

person. 


No complaint .sh.all be dismissed under the provisions of this chapter, except in so far as 
[prefers to a summons case,] 


3 OAL.—53 
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THl EMPRESS V. 8ALIK ROY 


* [6 Cal. 682] 

The 18th January^ 1881. 

, Present : 

Mr. Justice Mitter and Me. Justice Maclean. 

The Empress 
versus 
Salik Eoy.’’ 


Penal Code (Act XLV of 1860), s. 211—Charge made on report of Police 
that case was false—Charge of giving false information. 

A oo^^itment for trial under tlie provisions ofs. 211 of the Penal Code, for knowingly 
institutinPa false charge with intent to injure the persons accused, is not illegal, merely 
because the complaint which the accused made has not been judicially enquired into, but is 
based on the report of the Police that the case was a false one. 

Salik Boy, the accused, sent information to the Police through the 
chowkidar, charging certain persons with setting fire to his house; and he 
repeated the charge to the Police officer who went to his village to investigate 
the case. In the end the Police reported the case to bo a false one. The 
Magistrate, thereupon, [ 883 ] at once directed the prosecution of Salik Boy for 
giving false information, without calling upon him or giving him any opportunity 
to prove his case. Salik Boy was committed to the Court of Session for trial, 
under the provisions of s. 211 of the Penal Code, for knowingly instituting a 
false charge with intent to injure the persons whom he accused. 

Iffie Sessions Judge, being of opinion that the commitment was illegal and 
against a decision of the High Court, which he referred to but did not name, 
sent the record to the High Court in order that the commitment might be 
quashed, or such other order passed as should seem proper to the High 
Court. The following was the pinion of the High Court:— 

Mitter, J. —This is a reference from the Judge of Sarun asking us to 
quash a commitment. The ground upon which we are asked to do so is, that 
the accused, who is charged with an offence under s. 211, Penal Code, should 
not have been committed for trial until the complaint which he made had been 
judicially enquired into ; and the Judge refers to a case decided by this Court 
which he considers applies to the present case. 

If the case referred to by the Sessions Judge is the case of Biyogi Bhagut 
(4- C. L. B., 134), we may point out that it is not in all respects similar to the 
present case. In that case the complainant, dissatisfied with the Police inves¬ 
tigation and report, made a complaint to the Magistrate, which was dismissed 
without hearing his witnesses. 

We do not find in the record that there was any complaint made to the 
Magistrate in this case ; but on the report of the Police that the case was false, 
the prosecutibn of the complainant was set on foot. We are unable to say that 
there is anything illegal in the proceedings, and we are supported in this view 
by the case of Empress v. Abut Hasan (I. L. B. 1 All., 497). We are not aware 
of any recent ruling of this Court of a contrary tenor. We must, therefore, 
refuse to quash the commitment on the ground on which the Judge’s recom¬ 
mendation is based; see Ashrof Ah v. The Empress (I. L. E., 5 OaL, 281). 

• Crimiusl Refei(ieii«e'',.Ko. 218 of 1680, and letter No. T.b. 1, from J. E, Stevens, Esq., 
Offioialang Sessions Judge of Sti^iui, dated ^ 18tb Deoember 1880. 


THB EMPBSBB v. SffiBO BEHABA tlSBl] t. L. B. 6 Cftl. 58l 


MOTES. 

[Befened to in (1887) 14 Cal. 707 F. B. for the position that a Magistrate has jurisdic¬ 
tion to order prosecution for false charge under s. 211 of Indian Penal Code on Police report. 
Beferred to in (1903) 128 Bom. 226 for the position what amounts to a false charge.] 


[ 589 ] The 20th Janmry, 1881. 

Pbesbnt; 

Mb. Justice Mittbe and Me. Justice Maclean. 

The Empress 
versus 

Shibo Behara.’' 

[S C. L. R. 265.] 

Penal Code (Act XLVof 1860^ s. 211 —Sanctum to proseeutwn for vMkvng false charge. 

A sanction for a prosecution for making a false charge under s. 211 of the Penal Code, 
without hearing all the witnesses whom the person accused of making the false charge wishes 
to produce, is illegal. 

The High Court has power to quash an illegal commitment at any stage of the case. 

The accused Shibo Behara, at Teapo Police outpost, brought a charge 
against one Bali Jenna and others of arson. The Police took up the case and 
reported it to be a false charge, and the Magistrate, thereupon, sanctioned the 
prosecution of Shibo Behara, under s. 211 of the Penal Code. Previously 
to this order, however, Shibo presented a petition to the Magistrate 
asking for a judicial enquiry ; but this petition does not appoa'r to have been 
disposed of. The case under s. 211 was sent to a Deputy Magistrate, who 
committed the accused for trial. Before the Sessions Judge the accused 
pleaded not guilty, and objected to being tried, on the ground that he had boon 
prejudiced by the refusal to grant judicial inquiry he asked for. 

The Sessions Judge, being of opinion that the objection was a good ono, 
and that the commitment should be, therefore, quashed, referred the case to the 
High Court under s. 296 of the Criminal Procedure Code, in his reference citing 
the following cases :— 

In the matter of Oour Mohan Sing (8 B.L.E., Ap., 11), In the matter o/Bishoo 
Bank U6 W. R., Cr., 77), Ashrof Ah v. The Empress (I. L. R, 5 Cal., 281), 
Nusibunnissa Bibee v. Sheikh Erad Ah (4 C. L. R., 413), Sheikh Erad Ah v. 
Nusibunnissa Bibee (4 C.L.R. 534), and Government v. Karinidad {Ante, p. 496). 

£ 888 ] The following were the Opinions of the High Court:— 

HittSP, J.—Whether the Judge was right or not in postponing the trial 
after it had once begun, I think this Court has the power to quash an illegal 
commitment at any stage of a criminal proceeding. 

In these two oases I am of opinion that the commitments should be set 
aside on the ground that the sanction for prosecution under s. 211 was illegally 
given. Whatever might have been said in Nusibunnissa Bibee v. Sheikh Erad 
Ali (4 0. L. R., 413), the later cases have distinctly laid it down that a sanction 
for prosecution under s. 211 given without hearing all the witnesses whom a 

* Orimiual Beferenco, Nos. 226 and 227 of 16BL, and letters Nos. 120 and 121, from the 
order of A. W. Cochran, Esq., Offioiating Sessions Judge of Cuttack, dated the 27th December 
1880. 
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complainant wishes to produce in Oouit, is illegal. In these eases, therefore, 
the original orders sanctioning prosecution under s. 211 are illegal. That being 
BO, the commitments are also illegal. 1 would, therefore, set them aside as 
recommended by the Judge. 

Haoleaili J.—The principle involved in those cases is the same as that 
involved in the case of Gkakrodhur Pah just disposed of; and as I am of 
opinion that any convictions had upon the trials under the commitments which 
we are asked to quash w'ould be sot aside, I think the simplest course is to set 
aside the proceedings at this stage. 

NOTES. 

iScc Notes to 6 Cal 582.] 
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SMALL CAUSE COUET KEl'EEENCE. 

T}u; 13th January, 1880 

'PmssiiNT: 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice White, 
AND Mr. Justice Mitter. 


Kali Kumar Ro> .Plaintiff 

versus 

Nobin Chunder Chuckerbuttv.Defendant.' 


t=7 C. L. R. 562 ] 

Pleadets and Mtiktears' Act {XX of 180,>), ss 11, 18—Mtikteats and 1‘rtvatc 

Oijent, distinction between. 

Per White ard MitTkr, J J.—The mere fact that a person looks, after an appeal and 
gives instructions to pleaders in connection with such apiical, docs not show that such person 
was practising as amuktear within the meaning of s. ISJ of Act XX of 1865. 

[5S6] Pei Garth, C. J. —Where a person is m the habit of acting for persons in Courts 
of law, and holds himself out as roadv to perform what is usually considered muktear’s work, 
for rew.ird, such person is no less acting as a muktear on an\ particular occasion, because 
he may have abstained on the particular occasion from doing any of those acts which a duly, 
qualified muktear is alone legally c.ipable of performing. 

This case was icferred for the opinion of the High Court, the facts being 
fully set out in the following order of reference : — 

• Small Causa Court Reference, No. 2 of 1880, from Baboo Amrita Lall Chatterjeo, 
Judge of the Small Cause Court at Dacca, dated the 19th December 1879. 

+£Sec. 13:—Except as hereinafter provided, any person who shall practise as a Pleader or 

Mookhtear in any Civil or Criminal Court or Revenue Ofilce to 
Uncertifioated persons which this Act extends, without having previously obtained a 
practising as Pleaders or properly stamped certificitc authorising him so to practise, 
Mookhtears to be liable to which cjertiflcate shall be then in force, shall be liable by order of 
fine or imprisonment and such Court or the ofiicer at the head of such ofilce to a fine not 
to he incapable of recover- ex6eeding ten times the amount of the stamp required by this 
mg fees. Act to be impressed on the certificate which he should then have 

hold, and, in default of pajunent, to imprisonment in the Civil 
gaol for a period not exceeding six calendar months. Ho shall also bo incapable of 
maintamiBg any suit for any fee or reward for or m respect of anything done or any 
disbursement by hiiU as sudh Pleader or Mookhtear whilst he shall have been without 
such certificate.! 
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“ The plaintiff, who had not been admitted and enrolled as a duly qualified 
muktear, was employed by the defendant for the purpose of looking after a 
regular appeal of his and giving instructions to the pleaders in connection 
with it. In consideration of the plaintiff’s agreeing to perform those services, 
the defendant promised to pay him Es. 100 as remuneration. 

“ The plaintiff having performed the services which he had agreed to 
perform, now sues the defendant for the recovery of his remuneration. 

“ The defendant contends that the plaintiff is, under s. 13, Act XX of 1865, 
incapable of maintaining the present action. His argument is, that when the 
plaintiff' agreed to look after, and did actually look after, a case of the defon- 
ant in a Civil Court, and gave instructions to the pleaders on behalf of the 
latter, he was necessarily practising as a muktear in that Court in connection 
with that case , and thsias he had not previously obtained a proper certificate 
authorising him so to practise, he came under the provisions of s. 13 of 
Act XX of 1865, and his suit is, under the latter part of that section, not 
maintainable in a Court of Justice. 

“ This argument seems to me to make two assumptions, the correctness of 
neither of which I am prepared to admit;— 1st, that any one who looks after a 
case of another and gives instructions to the pleader engaged in it, is 
necessarily a muktear within the meaning of Act XX of 1865, and Sindly, 
that looking after a case of another and giving instructions to pleaders, amount 
to practising as a muktear within the meaning of s. 13 of the Act. 

[587] " The case of Fuzzle Alt (19 W. E., Cr. Eul., 8) seems to show that 
a private agent may go between the client and his vakil without his being a 
muktear under Act XX of 1865. Tlie Hon’ble Mr. J. Phbar, in delivering the 
judgment of the Court, said, “ there is nothing either in the words of the Act 
(meaning XX of 1865), or in its spirit, to prevent him (Fuzzle Ali) as private 
ageiit from going between the prisoner and the duly authorized vakil.” The 
case of Gujraj Stmjh (10 W. E., 355) would seem to show that there is nothing 
in Act XX of 1865 to restrain any person from supplying information to vakils 
in the presence of the Judge. 

“ Even the new Act (XVIII of 1879), which is evidently more stringent in 
its provisions than the one which is still in force, does not prohibit private 
servants of persons from giving instructions to pleaders (s. 13). 

“ So fas as I can see, the plaintiff here was not a muktear within the 
meaning of Act XX of 1865, but merely a private agent of the defendant 
appointed for the purpose of going between him and his vakils, and giving 
instructions to the latter, and generally looking after the progress of the case. 
The words ‘ practise as a muktear ’ used in s. 13 of the Act appears to my 
mind to mean simply ‘ to appear or act as a muktear.’ Looking after a case 
and giving intructions to pleaders appear to me to be quite different from appear¬ 
ing or acting within the meaning of s. 5"' of the Act. ‘ The word act in s. 5 of 

•[Sec. 5:—Except as heremafter provided, no person shall appear, plead or act as a 
pleader, or appear or act as a muktear m a^iy Court to which 
No person to practice as this Act extends, unless ho shall have been admitted and enrolled, 
a Pleader, or as a Mookh- and shall be otherwise duly qualified to practice as a ploiider or 
tear unless qualified mider as a muktear, as the case may be, pursuant to the provisions 
this Act. of this Act, and unless he shall continue to be so qualified and 

enrolled at the time of his practising as a pleader or muktear 
Saving of Pleaders al- as aforesaid. Provided that every person who at the time at 
ready qualified. which this Act shall come into operation m any part of British 

India shall be, or shall be qualified to act as a pleader m any 
Court in such part, by virtue of any law, rule or order in force 
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the Statute has bera construed to mean the doing something as the agent of 
the principal party, which shall be recognized, or taken notice of, by the Court 
as the act of that principal; ’ vide Puzzle AH (19 W. E., Or. Eul., 8). 

There is nothing to show in the present case that the plaintiff did any¬ 
thing of the kind in connection with the regular appeal, which he was employed 
to look after, which could in any sense he construed to be the doing of some¬ 
thing as the agent of defendant which could be recognized, or taken notice of, 
by the Court as the act of the defendant. Looking after a case and giving 
insteuctions to pleaders do not, in my opinion, amount to either appearing or 
acting as a muktear, or, which is (588j the same thing practising as such; 
vide Kali Charan Chund (9 B. L. E., Ap., 18; S.C., 18 W. E., Cr. Eul., 27). The 
plaintiff, therefore, did not practise as a muktear within the meaning of s. 13 of 
Act XX of 1865, by simply looking after the progress of a regular appeal in a 
Civil Court and giving instructions to the pleaders engaged in it. The section 
does not in consequence stand as a bar to the maintenance of the present suit. 

“I hav^, however, serious doubts as to the correctness of my conclusions, 
firstly, because I have nowhere been able to find a correct definition of the 
word ‘ muktear ’ as used in Act XX of 1865, and also because I have been 
pressed with the conviction that dalals or touters who ought not to be allowed 
to enter the precincts of our Courts of Justice will be encouraged to ply their 
trade if the opinion which I have come to on the question of law involved in 
the case be good and correct law." 

The Judge decreed the case in favour of the plaintiff, contingent on the 
opinion of the High Court on the following points :— 

1. Whether looking after a case of another and giving instructions to the 
pleaders engaged in it necessarily amount to practising as a muktear ? 

2. Whether an agreement to do these acts by a person not duly admitted 
and enrolled as a muktear is contrary to law ? 

3. Whether upon the facts found above plaintiff is entitled to recover ? 

No one appeared before the High Court. 

The following were the Opinions of the Court:— 

White, J. (Mitter, J., concwmw^) The third point as stated by the 
Small Cause Court Judge virtually raises all the questions upon which the 
opinion of this Court is sought. 

The third point is whether, upon the facts found, the plaintiff is entitled 
to recover. 

The facts found are these:—The plaintiff, who has not been admitted and 
enrolled as a muktear, and consequently is not [589] in possession of a certificate 
authorizing him to act as a muktear, was employed by the defendant for 
the purpose of looking after a regular appeal which has been preferred by the 
defendant and also for giving instructions to the pleaders in connection with 
that appeal. The remuneration for the services was fixed by agreement at 
Es. 100. The services have been performed. The plaintiff sues for the Es. 100. 
The defendant resists payment on the ground that, by virtue of s. 13 of Act 
XX of 1865, the plaintiff is incapable of maintaining a suit for the agreed 
reward. Section 13 of the Act cited enacts, amongst other things, that any 

therein, shall be entitled to be admitted and enrolled as a pleader in the High Court 
pursuant to the provisions of this Act, without passing any examination, but subject to 
the conditions any oer^fii^ate or dirdotC a held by him as to the class of Courts in which 
each certificate or diploma authorizes him to practise.} 
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person who shall practise as a muktear in any Civil or Criminal Court without 
having previously obtained a certificate, shall be liable to fine, and shall also 
be incapable of maintaining any suit for any fee or reward for or in respect 
of anything done by him as such muktear. 

The question then resolves itself into this, whether the looking after a 
regular appeal and the giving instructions to pleaders in connection with it are 
Si practising as a muktear within the meaning of the section. There is no 
definition in the Act of what the Legislature meant by practising as a 
muktear. But I think the meaning maybe gathered from s. 11 of the Act, 
which enacts that “ muktears ” duly admitted “ and enrolled may, subject to 
the conditions of their certificates as to the class of Courts in which they are 
authorized to practise, appear and plead in any Civil Court, and may appear, 
plead, and act in any Criminal Court within the same limits.” It may fairly 
be concluded from thi«'-that, by practising as a muktear in a Court, the Legis¬ 
lature meant, in the case of a Civil Court, appearing or acting in that Court; 
in the case of a Criminal Court, appearing, pleading, or acting in the latter 
Court. 

It is not stated in the reference whether the regular appeal preferred by 
the defendant was a civil or criminal appeal, but this will not affect the 
decision, as upon the facts found the plaintiff was clearly not employed to 
plead for the defendant. 

Did the plaintiff then appear or act in Court ? I think not. These words 
have a well-defined and well-known meaning. [S90] To appear for a client 
in Court is to be present and to represent him in the various stages of the 
litigation at which it is necessary that the client should be present in Court 
by himself or some representative. To act for a client in Court is to take on 
his behalf in the Court, or in the offices of the Court, the necessary steps that 
must be taken in the course of the litigation m order that his case may bo 
properly laid before the Court. What the plaintiff is found to have done in 
the present case was not appearing or acting for the defendant in the sense in 
which I think the words must be understood nor involved any such appearance 
or acting. It is true that, in rendering the stipulated services, he must have 
attended the Court and frequented the offices of the Court at certain times, 
but his presence there was not for the purpose of representing his client or 
taking any steps in the suit on his behalf, but to watch his case and see that 
otliers had taken the necessary steps and were fully informed as to the nature 
and facts of his employer’s case and as to the best mode of conducting it. It 
would, I think, be a straining of the language of the Act to hold that attendance 
at the Court and its offices for the latter purposes was a practising as a 
muktear. 

The authorities cited in the reference are in favour of this view. 

In the case of Giijraj Singh (10 W. E., 355), which was an appeal 
against an order of the Judge of Tirhoot restraining all persons from coming 
into his Court and instructing pleaders except muktears duly enrolled under 
Act XX of 1865, Jackson, J., set aside the oi-der saying, that “there is nothing 
in the provisions of that Act which restrains any person from coming into the 
presence of the Judge and'supplying information to the vakils.” In the case 
of Kali Charan Chund (9 B, L. E., Ap., 18 ; S.C., 18 W. E., C. E. Eul., 27), the 
Officiating Joint Magistrate had fined the petitioner under s. 13 of the Act for 
practising as a muktear without having a certificate. What the petitioner had 
done was to write out a petition of complaint for one Eoiniruddin, which 
Komiruddin presented himself in the Officiating Joint Magistrate’s Court. 
« 
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£89i] Kemp and Glover, JJ., set aside the order and remitted the fine, 
remarking that “ the mere writing of a petition for a party, who afterwards 
presents that petition himself,” is not “ acting in the sense of s. 11* of Act XX 
of 1865.” In the case of Ftizzle Ah (19 W. E., Or. Eul., 8), PHBAR and AlNSLIE, 
JJ., set aside the order and remitted the fine indicted upon the petitioner for 
practising as a muktear. The petitioner had, as appears from the judgment of 
the District Judge, “ instructed the vakil, stood behind him during the trial, 
suggested questions, and taken an active part in the management of the 
defence.” Phear, J., in giving judgment, says:—“ I think the word act in 
s, 5 of the Act means the doing something as the agent of the principal party 
which shall be recognized, or taken notice of, by the Court as the act of the 
principal. Such, for instance, as filing a document.” 

I am of opinion, therefore, as well upon the authorities as upon the true 
construction of the Act, that the plaintiff, in rendering the siervices which he is 
found to have rendered, was not practising as a muktear within the meaning of 
the 13th section, and is therefore not debarred frem maintaining this suit. 
If that be so, as the services have been performed, he is entitled to recover 
the agreed i-eward from the defendant. 

Garth, C. J. —My learned brothers, in deciding this question, have thought 
it right to deal with it in the same way as it has been dealt with in the Court 
below; that is to say, they have merely considered whether, having regard to 
the facts of this particular case, the plaintiff has done anything for the defen¬ 
dant which a person who is not a qualified muktear is prohibited by law from 
doing; and if I thought that this was the proper inode of dealing with the 
question, I should probably have arrived at the same conclusion as they have. 

But I think that this is not the fair or proper mode of dealing with the 
question ; and that, for the purpose of ascertaining the plaintiff’s right to 
succeed in this suit, or in other woids, for the purpose of ascertaining whether 
the plaintiff, in what he did for the defendant, teas acting as a muktear, it 
[892] is necessary' to enquire whether the plaintiff really acted in this instance 
as a private agent of the defendant, or as a muktear habitually practising in 
the Courts as such. If the plaintiff merely acted as the private agent of the 
defendant in giving instructions to the pleader, and abstained from doing any 
of those act which by law can only be done by a duly qualified muktear, then 
I think Mr. Eampini is quite right in holding that the plaintiff is entitled to 
recover his promised remuneration. But if the plaintiff’ is in the habit of 
acting for clients generally in Courts of law, and holds himself out as ready 
to perform what is usually considered muktear's w’ork for reward, then I think 
that be was no less acting as a muktear in what he did for the defendant, 
because bo may have abstained in this particular case from doing any of those 
acts which a duly qualified muktear is alone legally capable of performing. 
This seems to me constitute the difference between acting as a private agent 
and acting as a muktear. If a man holds himself out generally as ready to 


I»leftdcr8 may practice Sec. 11Pleaders duly admitted and enrolled under this 
in Criminal Courts and Act may appear, plead, and act in .any Criminal Court, or 
Revenue OflBoes. before any Board of Revenue, or in any Revenue Office within 

Mookhtears may plead 

in Criminal Courts. which they are enrolled. Muktears duly admitted and enrolled 

. afor^aid may, subject to the conditions of their certificates 
as to the class of Courts m which they are authorized to practise, appear and act in any 
Civil ^urt, and may appear, plead and act in any Criminal Court within the same 
limits.] 



NOBIN OHUNDEB OHUCKERBUTTY [1880] I. L. H. 6 Cal. 593 

oonduot cases for oliente for reward, and makes this his public profession or 
calling in the same way as a pleader or an attorney, then he cannot with 
propriety be considered a private agent. 

Unless this is the proper view of the law, the Legal Practitioners’ Act, 
whatever the intention of the Legislature may have been, must of necessity, so 
far as it relates to muktears, become a dead letter ; and duly qualified muktears 
will be deprived of their legitimate profits and privileges by men who have no 
right to practise in the Courts as muktears at all. In that case it is clear that 
either fresh Legislation is necessary or this Court must pass rules to define 
more particularly what “ acting as a muktear” is to mean. 

I should add that it has occurred to my learned colleague, Mr. Justice 
MiTTEB, that 8. 13 appears to apply to those persons only who are qualified 
and enrolled as mukteasrs-, but who have practised as muktears without obtain¬ 
ing their certificates. The language of s. 13 does certainly seem to afford 
some ground for this view; and yet it would seem an absurdity that a man, 
who is duly qualified and enrolled as a muktear, and who has only neglected 
to take out his certificate, [6931 should be subject to penalties, and disabled 
under that section from suing for his fees ; whilst a man who is neither qualified 
nor enrolled as a muktear, nor certificated, should be enabled to recover his 
fees, and be subject to no penalties. It is difficult to conceive that this could 
have'hfeen the intention of the Legislature. 

But whatever may be the meaning of s. 13, s. 5 of the same Act appears 
to me to remove all difficulty, and to debar the present plaintiff, if he has really 
acted as a muktear, from the right to enforce his present claim. Section 5 
enacts that “no person shall appear or act as a muktear, etc., unless he shall 
have been admitted and enrolled, and otherwise duly qualified to practise as a 
muktear, etc.” The plaintiff, therefore, if he practised as a muktear when acting 
for the defendant, did an act which is expressly forbidden by the Legislature; 
and I take it to be clear, as a matter of la\lr, that he cannot recover his fees 
for doing such an act. See the case of a broker suing for his fees, without being 
licensed —Cope v. Rowlands ( 2 M. and W., 149), and of an appraiser suing for 
work done without being licensed —Polk v. Force (12 Q. B. 666). 

I think, therefore (having regard to the foregoing observations), that in 
order to decide this case properly, the learned Judge in the Court below should 
be directed to ascertain whether the plaintiff, when acting for the defendant, 
was a private agent of the defendant, or a person who practises generally for 
reward in Courts of law as a muktear. But as my learned brothers are 
disposed to take a different view of the matter, the judgment which has been 
passed for the plaintiff must stand. 

NOTES. 

[MUKTEAR—PRACTI8IHO IN COURT—S. IS OP ACT XX OP 1865— 

The view expressed by White, J. (concurred in by Hitter, J.) viz., ihata person looking after 
an appeal and giving instruction to pleaders is not a person practising as muktear within 
the of 8. J.8 of Act XX of 1866 was overruled in (1887) 14 'Cal. 566 P.B., where their 

Lordships h eld that any other person performing any of the functions of a muktear or 
is guilty under s. 8*2 of the Act. See also (1904) 26 All. 380 where it was held that a 
single act was sufficient. 

Referred to in (1894) 18 Mad. 183 where this case was distinguished sts depending on 
the construction of special wording of the section.} 


3 OAIi.—64 
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[891] APPELLATE CIVIL. 

The 13th January, 1881. 

Present: 

Sir Eichard Garth, Kt.’, Chief Justice, Mr. Justice White, and 

Mr. Justice Mitter. 

In the matter of the Petition of Rally Soondery Dabia. 

Rally Soondery Dabia 
versus 

Hurrish Chunder Chowdhry." 

Apjpeal—Order by Judge of the High Court presiding over the Privy Council Department — 
Letters Patent, s. 15 — Judgment—Certified Copy of Order of the Privy Council—Civil Proce¬ 
dure Code (ActXofm?), s. 610. 

* A decree obtained on appeal by certain defendants m the High Court was appealed to 
the Privy Council by one only of the two plaintifis to the suit, and the decision of the High 
Court was reversed , the plaintiff who had appealed assigned her share in the order of the 
Pnvy Council to one of the defendants, and delivered htm the certified copy of the decree made 
in the Privy Council. The plaintiff who had not appealed to the Privy Council applied 
to the High Court for leave to transmit the order to the Court of first instance for execution 
of the share decreed to him, but on account of the assignment abovementioned, was unable to 
produce the certified copy of the decree of the Privy Council. The Judge presiding over the 
Privy Council Department in the High Court held, that the production of a certified copy of 
the order of the Privy Council was excusable under the circumstances, but refused the appli¬ 
cation, on the ground that the decree of the Court of first instance, which was affirmed by the ‘ 
Privy Council, could only be executed as a whole and not partly by one of the plaintiffs. 

Held on appeal per GARTH, C. J.—That the duties i of a Judge in dealing with the 
meaning of decrees of the Privy Council are purely ministerial, and that any order made in 
such ministerial capacity could not be considered a judgment, and could not, therefore, be 
made the subject of an appeal to a Bench of the High Court under s, 15 of the Charter (see 
Mowla Buksh v. Kishen Pertab Saht, I. L. B., 1 Cal., 102). 

Per White AN1> Mit'J'EH, JJ.—An order of a Judge presiding over the Privy Council 
Department in the High Court, rejecting an application for execution, is a final order and is a 
judgment within tbe meaning of s. 15 of the Charter, [and 'is therefore appealable^ 

One Shumbhu Cbundra Chowdry, by a sanad in 1226 B. 8. (1820), 
granted a Sbikmee talook, comprising three mou-[89Sjzas to bis sister, one 
Kassiswari Dabia (The words of the gift are set out in the case as reported 
in L. E., 5 I. A., 138, and I. L. B., 4 Cal., 23). Rassiswari had a son, the 
husband of the appellant, who pre-deceased her. On the 3rd Assar 1272 (16th 
June 1865) Rassiswari died, and by her will left the above properties to her 
daughter, Chundra Moni Dabia, and the adopted son of Sreemuty Rally 
Soondery Dftbia equally. Rassiswari died on the 20th Bhadoor 1278 B. S. 
(corresponding with 4th September 1871), whereupon one Rassi Rissory Boy 
and one Hurrish Chunder Chowdry took possession of the property, alleging 
that the sanad only conferred on Rassiswari a life-interest in the property^ 

* Appeal under s. 16 of the Letters Patent from an order of Mr. Justice PONTIFEX, dated 
the 27th February 1680, made on an application by the appellant in Privy Council Appeal, 
No. 5 of 1876. 
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Ghundra Moni Dabia, and Kally Soondery Dabia on behalf of her adopted son, 
on the 16th January 1873, brought a suit to recover possession of the 
property and for mesne profits under the sanad and will before mentioned. 

The Subordinate Judge held that the sanad and the will were valid, and 
gave a decree in favour of the plaintiffs. The defendants appealed to the High 
Court, and the learned Judges (BiRCH and MoRKis, JJ.) decided, reversing 
the decree of the lower Court, that, upon the right interpretation of the 
sanad, the gift to Kassiswari was a gift of a life-interest only, and that, 
therefore, she had no right to dispose of the property by will. In March 1876 
(Chundra Moni Debia being dead) Bhoobun Moliini Dabia and Hniro Kinkun-y 
Dabia, her daughters, who had been substituted for her on the record, applied 
and obtained leave to appeal to the Privy Council; Kally Soondery Dabia, the 
mother and guardian of Shurut Chundra Lahiri, did not join in the appeal. 
On the appeal being heaod, their Lordships of the Judicial Committee reversed 
the finding of the High Court, finding that the sanad of 1226 (1820) gave to 
Kassiswari an absolute estate, and as sucli she could dispose of it under her 
will: their Lordships, however, declined to decide the rights of the plaintiffs 
inter se. Hurro Kinkurry Dabia, while the appeal was pending, purchased the 
right, title, and interest of her co-appellant in the properties in question, and 
on the 4th January 1880, Huno Kinkurry, not having taken out execution of 
the Privy Council order, sold her right and [S96] interest in the subject- 
matter-of the suit to Hurrish Ghunder Chowdhry, and made over to him the 
certified copy of the decree made on appeal to the Privy Council. 

On the 13th May 1880, Kally Soondery Dabia, on behalf of her adopted 
son, applied to the Higli Court for execution of the order of the Judicial 
Committee. 

Mr. Phillips, for the Applicant. 

The Advocate-General (Air. Paul) for Hurrish Chunder Ghowdry. 

The Judge in the Privy Council Departmentof the High Court, PoNTiFEX, J. 
(after stating the facts), continued .—“ The party who did not appeal having 
applied to execute the decree has been met with two objections • the first, 
under s. 610‘‘ of Act X of 1877, that this application could not bo 
granted, because it was not accompanied by a certified copy of the decree 
of Her Majesty in Council; but the defendant himself has got that certified 
copy of the decree, and 1 think tlie objection under s. 610 cannot be 
sustained. The other objection to the execution of the decree of the Privy 
Council was, that the decree of the original Court upheld by the Privy 
Council could only be executed as a whole, and not by one of the two 

•|[Sec. 610.—Whoever desires to enforce or to obtain execution of any order of Her • 

Majesty in Council shall applj by petition, accompanied 
Procedure to enforce oi- by a certified copy of the decree or order made m appeal and 
ders of Queen in Council. sought to bo enforced or executed, to the Court from which the 

appeal to Her Majesty was preferred Such Court shall trans¬ 
mit the order of Her Maj'esty to the Court which made the first decree appealed from, or to 
such other Court as Her Majesty by her said order may direct, and shall (upon the appli¬ 
cation of either party) give such directions as may be required for the Imforccment or 
execution of the same; and the Court to which the said order is so transmitted shall 
enforce or execute it accordingly, in the manner and according to the rules applicable to the 
oxecutien of its original decrees. 

When any moneys expressed to be payable in British Currency are payable m India 
under such order, the amount so payable shall bo estimated according to the rate of exchange 
for the being fixed by the Secretary of State for India in Council, with the concurrence 
of the Lords Commissioners of Her Majesty’s Treasury, for the adjustment of financial 
transactions between the Lnperial and Indian Governments.! 
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plaintiffs. Mr. Phillips relies on s. 231* of Act X of 1877. Now the two plain¬ 
tiffs claim under a will which is not free from diflficulty. The Privy Council 
decline to construe the will as between the two plaintiffs claiming under it. I 
think, therefore, I must refuse the application for execution, and the applicant 
must be left to a regular suit to enforce her claim to any share of the property, 
but I do so without costs. 

Prom this decision Rally Soondery Dabia Chowdrain appealed under a. 15 
of the Letters Patent. 

The Standitig Counsel (Mr. J.D. Bell) for theappellant.—The Judge ought 
to have ordered the decree to be executed by the Court below under s. 231 of Act 
X of 1877, at the same time ordering the protection of the rights of the other 
decree-holders. If the judgment now appealed against is sound, a defendant 
could, by purchasing the right of one out £897} of several successful plaintiffs, 
do away with the good obtained by the decree. Indro Coomar Doss v. Mohinee 
Mohun Boy (15 W. R., 159) lays down the proper procedure where one of 
several decree-holders wishes to execute his decree, but I can find no case 
which would serve as a precedent where one of several plaintiffs sells his 
rights. See however, the notes to s. 238 in Mr. O’Kinealy’s Code of Civil 
Procedure—I rely on ss.'231* and 5391 of Act X of 1877. 

The Advocate-General (Mr. Paul) for tlie respondent.—There is no 
appeal from an order of a Judge sitting on matters connected with the Privy 
Council, refusing or allowing an appeal; Amirrunnissa v. Behary Loll (25 W. 
R., 529). Further, s. 610 of Act X of 1877 lays down that the applicant for 
execution must have in his possession a certified copy of the order of the Privy 
Council. The applicant in the present case has not such a certified copy, the 
only certified copy is with us ; and inasmuch as the applicant was not a party 
to the appeal to Her Majesty, she cannot obtain one; her only remedy is to 
bring a regular suit for a declaration of her rights under the will. The remarks 
made in Joynaratn Giree v. Goluck Chunder Mytee (20 W. R., 444) apply to 

•£Sec. 23] :—If a descree has been passed jointly in favour of more persons than one, any 

one or more of such persons, or his or their representatives may 
Application by joint apply for the execution of the whole decree for the benefit of 
decree-holder. them all or, whore any of them has died, for the benefit of the 

- survivors and the representative in interest of the deceased. 

If the Court sees sufficient cause for allowing the decree to be executed on an application 
so made, it shall pass such order as it deems necessary for protecting the interests of the 
persons who have not joined m the application.] 

t£Sec. 539 .—In cose of any alleged breach of any express or constructive trust created 

for public or charitable purpose.s, or whenever the direction of the 
When suit relating to Court is deemed necessary for the administration of any such 
public charities may be trust, the .\dvocatc-General acting ex-officio, or two or more 
brought. persons having a direct interest in the trust and having obtained 

the consent in writing of the Advocate-General, may institute 
a suit in the High Court, or the District Court within the local limits of whose civil jurisdic¬ 
tion the whole, or any part of the subject-matter of the trust is situate, to obtain ar decree— 

(a) appointing new trustees of the chanty , 

(b) vestiftg any property in the trustees of the charity ; 

(c) declaring the proportions in which its objects are entitled ; 

(d) authorizing the whole or any part of its property to be let, sold, mortgaged or 

exchanged; 

(s) Settling a scheme for its management; 

or granting such further or other relief as the nature of the case may reg^uire. The powers 
conferred by this section on the Advocate-General may (where there is no Government 
Advocate) by sudh officer ..as the Local Government may appoint in this behalf.] 


428 


% 



IK 17HE MATTEK OF EALLV SOON£>EBV t)A£lA [1881] t. t. K. 6 Oal. 588 


this ease. [Gaeth, C. J.—In replying Mr. Bell, we wish you to coniine your¬ 
self to the question as to whether or no we have jurisdiction. The order seems 
to be ministerial; can you call it a judgment ? and if it is not a judgment 
within the meaning of s. 15 of the Letters Patent, it is not api)ealable.] 

The Standing Counsel ("Mr. J. D. Bell) in reply referred to Maopherson’s 
Judicial Committee Practice, p. 147. [Gabth, C.J.—But see s. 19‘‘‘ of Act VI 
of 1874, the word “enforcement ’’ is not used in reference to the High Court; 
and the other made by the High Court cannot be considered a judgment, but 
merely a direction as to the Privy Council order.] 

MitteP, J.—Rafter stating the facts down to the decision of the Privy 
Council, continued).—Hurro Kinkurry Dabia, on the 4th January 1880, 
conveyed away to the respondent her [^98] right, title, and interest in the 
subject-matter of the suit, etc., and made over to him the certified copy of the 
decree made in appealto the Judicial Committee. Previously, however, she 
had produced this certified copy in this Court, when she made an application 
in the matter of security for costs which she had given in the Privy Council 
appeal proceedings. A copy of this certified copy of the final decree of the 
Privy Council is on the record of this Court. 

The appellant before us then made an application to this Court setting 
out all these facts, to be allowed to execute the decree of the Court of first 
instance as restored and affirmed by the Judicial Committee of the Privy 
Council. The respondent raised two objections,—first, that the application was 
not accompanied by a certified copy of the decree of Her Majesty in Council, 
as it should have been under s. 610 of the Civil Procedure Code; and secondly, 
that the appellant, under the peculiar circumstances of the case, ought not to 
be allowed to execute the decree, until she establishes her rights to a share in 
the property in dispute in a regular suit instituted for that purpose. The 
learned Judge of this Court, before whom this application was brought on for 
hearing, being of opinion that there was no force in the first objection, inas¬ 
much as the defendant himself was in possession of the certified copy in ques¬ 
tion, disallowed the application upon the second objection. Under s 15 of the 
Letters Patent, this appeal has been preferred against that decision. A pre¬ 
liminary objection has been taken to the hearing of the appeal, on the ground, 
that an order passed under s. 610 of the Civil Procedure Code is not a judg¬ 
ment within the meaning of s. 15 of the Letters Patent, and is therefore not 
appealable. 

I am of opinion that this objection is not tenable. In the first place, 
whether the function of this Court under s. 610 be judicial or not, the learned 
Judge who has disposed of the appellant’s application under that section has 
passed a decision disposing of it judicially, considering that, under that section, 
this Court has no judicial discretion to exercise, but is bound to transmit the 
order of Her Majesty to the Court which made the first decree, yet that was 

•[Sec. 19:—Whoever desires to enforce or to obtain execution of any order of War Majesty 

in Oouncil shall apply by petition, accompanied by a certified 
Procedure to enforce copy of the decree or order mode in appeal tfflid sought to bo 
orders of Queen in Council, enforced or executed, to the Court from which the appeal to Her 

Majesty was preferred. 

Such Court shall transmit the order of Her Majesty to the Court which made the first 
decree appealed from, or to such other Court as Her Majesty by her said order may direct, 
and shall, (upon the application of either party}, give such directions as may be requited for 
the enforcement or execution of the same, and the Court to which the said order is so trans¬ 
mitted shall enforce or execute it accordingly, in the manner and according to the rules 
applicable to the OEecution of its original decrees.] 
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not done in this case. The learned [899] Judge who heard that application 
has exercised his judicial discretion under s. 1231 of the Civil Procedure Code, 
and the order passed by him is therefore a judgment within the meaning of 
s. 15 of the Letters Patent, and is accordingly subject to appeal. 

It has been said that this Coui't has no jurisdiction under s. 610 to decide 
any question between the parties, and that as the learned Judge who disposed 
of this application has assumed a jurisdiction not vested in him, his order is 
not open to appeal in the same way as any other order passed in strict con¬ 
formity with that section. Assuming that the order which is the subject of 
this appeal is not in accordance with s. 610 (which is by no means clear to me), 
yet, it being a judgment by which the learned Judge, in the exercise of his 
judicial discretion, refused the prayer of the appellant, is, in my opinion, 
appealable under s. 15 of the Letters Patent ; see Dyebukee Nundun Sen v. 
Mvdhoo Mutty Goopta (I. L. E., 1 Cal., 123 , S.C., 24 W. B., 478). 

The next question is whether, under the circumstances of this case, the appel¬ 
lant is entitled to an order from this Court under s. 610 transmitting the decree 
of Her Majesty to the lower Court to execute and enforce it. ft is true that 
the certified copy of the decree which the appellants to Her Majesty’s Privy 
Council obtained is not in the record, and cannot, therefore, be transmitted ; 
but a copy of that certified copy is on the record, and the copy itself is in the 
possession of the respondent. Under these circumstances, the learned Judge 
in this Court was of opinion, that the apellant had sufficiently complied with 
the provisions of s. 610. No appeal has been preferred against this ruling. We 
cannot, therefore, re-open this question. Besides, it seems to me that there 
may be cases in which great injustice would be done, if it were to be held that, 
under no circumstances, would this Court transmit a copy of a certified copy of 
the decree of the Privy Council under s. 610, Suppose the certified copy obtained 
by a party is lost for no fault, negligence, or laches on his part, and it is 
impossible for him to obtain another certified copy from England within 
the time allowed by laAv to execute the decree, would the decree- [600] holder 
be entirely without any remedy ? It would be unjust to hold so. But be that 
as it may, in the absence of any cross-appeal on the part of the respondent, 
we are bound to accept upon this point the ruling of the learned Judge who 
disposed of the appellant’s petition under s. 610 in the first instance. 

That being so, it seems to me that there does not exist in the circum¬ 
stances of this case any sufficient reason which would warrant us in refusing 
the appellant’s prayer. It is true that the decree was passed jointly in favour 
of the appellant as well as Chundra Moni, whose interest probably is now 
vested in the (defendant) respondent. Because the appellant’s co-plaintiffs 
chose to convey their Interest to the defendant, it does not follow that she should 
be left to have her rights determined in a regular suit. Suppose out of 
100 persons, jointly holding a decree, one of them, whose interest is very 
small, were to assign it over to the defendant, would it be just to drive 
the remaining 99 persons to a regular suit to have their shares deter¬ 
mined ? Besides, I do not see why the Court executing the decree should 
be held incompetent to determine the question of shares, under cl.(c) of s. 244 
of Act X of 1877, with as much facility and finality as the same Court in 
a regular suit. The defendant says, that since the decree was passed, he has 
acquired the interest of one of the joint decree-holders. The question that then 
arises between him and the remaining decree-holder is one that seems to me to 
come both within the spirit and letter of cl. (e) of s. 244 of Act X of 1877— 
see Wise v. Moulme Abdool All (7 W. E,, 136), I would, therefore, grant the 
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prayer of the appellant, and direct the Privy Council decree in question to be 
transmitted to the Court which made the first decree to be executed according 
to the provisions of s. 610 of the Code of Civil Procedure. 

White, J. —^This is an appeal against an order of the learned Judge in the 
Privy Council Department refusing the application of Kally Soondery Dabia, as 
guardian of her infant son, Shurut Chunder Lahiri, to transmit for execution by 
the Court of first instance a decree made by Her Majesty in Council. 

[« 01 ] Kally Soondery Dabia’s infant son is one of the plaintiffs in the 
suit which terminated in that decree, Hurro Kinkurry Dabia being the other 
plaintiff, and the decree of Her Majesty in Council reversed the decree of the 
High Court and affirmed that of the Subordinate Judge of Mymensingh of the 
10th of March 1874, which ran in these words—“ that the plaintiffs do recover 
from the defendant possession of the disputed mouza.” 

The application' was made by petition, but not accompanied by a certified 
copy of the decree of the Privy Council as required by s. 610 of the Code. 
The petition stated that the certified copy was in the possession of the 
defendant; and in explaining how this came to be, disclosed that, since the 
decree of the Privy Council had been made, the co-plaintiff, Hurro Kinkurry 
Dabia, had sold to the defendant, by a deed of sale dated the 4th .fanuary, her 
right, title, and interest in the subject of tlie suit, and had handed to him the 
origindrl'order of her Majesty in Council. 

The learned Judge held, that the production of the certified copy was 
excused under the circumstances, but refused the application on the ground 
that the decree of the Original Court, which was affirmed by the Privy Council, 
could only be executed as a whole, and not partly by one of the plaintiffs. 

The first point to be considered is, whether an appeal lies against the order 
complained of. The order is made by a single Judge appointed to dispose of 
all matters relating to appeals to Her Majesty in Council. The delegation is 
made, under Buies of this Court, which are authorised by the Charter Act, 24 
and 25 Viet., c. 104, s. 13. 

Section 15 of the Charter of 1865 gives an appeal against the judgment of 
a single Judge appointed in pursuance of s. 13 of the Charter Act. 

What constitutes a judgment within the meaning of this section vras well 
considered in the Justices of the Peace for Calcutta v. The Oriental Gas Company 
(8. B. L. B., 433). Couch, C.J., giving the judgment of himself and Mabkby, 
J., says:—“We think that ‘judgment’ in cl. 15 means a decision which affects the 
merits of the question between the parties by determining [ 602 ] some right 
or liability. It may be either final or preliminary or interlocutory, the 
difference between them being that a final judgment determines the whole 
cause or suit, and a preliminary or interlocutory judgment determines only a 
part of it, having other matters to be determined.” In the same judgment 
the Chief Justice, in dealing with an argument based on the fact that an 
appeal is entertained in cases where a plaint is rejected, remarks, “there is an 
obvious difference between an order for the admission of a plaini; and an order 
for its rejection. The former determines nothing, but is merely the first step 
towards putting the case in a shape for determination. The latter determines 
finally, so far as the Court which makes the order is concerned, that the suit 
as brought will not lie. The decision, therefore, is a judgment in the proper 
sense of the term.” 

The order now under appeal appears to me to have the characteristics 
which are noticed in the ateve judgment. It is an order for rejection. It 
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daoides tba^, for the reason stated in the order, the applicant is not entitled to 
have the decree of the Privy Council executed. It determines her right to have 
execution; and the determination, so far as the Court passing the order can 
make it, is final. That being so, I am of opinion that the order is “ a judgment ” 
within the meaning of s. 15 of the Charter, and is therefore appealable. 

On the merits, I am of opinion, that the order cannot be sustained. The 
duties thrown upon the Court by s. 610 are in a large measure ministerial only. 
No doubt, the Court must ascertain in the first instance, whether the applicant 
is the party, or if the original party is dead, the legal representative of the party 
in whose favour the decree of the Privy Council is made ; but when that is 
proved, the Court is bound to transmit the decree to the Court of first instance 
for execution, and has nothing further to do, unless one or other of the parties 
applies for special directions respecting the enforcement or execution of the 
decree, when the Court is to give such directions as may be required. 

In the judgment passed in the present case, the lower Court appears to 
me in the first place to have travelled outside s. 610 [603] of the Code, and in 
the next place to have come to an erroneous conclusion that the decree could 
only be executed as a whole. 

The application was, unquestionably, made on behalf of a party to the 
decree, though not the sole party, and by reason of the sale which had taken 
place subsequent to the decree, and so vested the interest of his co-plaintiff in 
the defendant, he was really the only party to the decree who could apply 
under s. 610 for its execution. Under these circumstances, I think the learned 
Judge ought to have transmitted the decree for execution to the Court of first 
instance, and left it to that Court to determine, in the course of execution, the 
•questions which have arisen between the defendant and the applicant in 
consequence of the purchase by the former of the interests of the co-plaintiff. 
Clause 6 of s. 244 of the Code is, in my opinion, wide enough to permit of 
these questions being so determined. They are questions relating to the execution 
of the decree or to its satisfaction and discharge, and they have arisen in 
consequence of the defendant dealing with one of the plaintiffs since the decree. 
The effect of the purchase of that plaintiff’s interest is to satisfy the decree and 
discharge it to the extent of that interest. 

I do not think that the applicant, who has retained his interest, ought, as 
suggested by the learned Judge, to be left to bring a regular suit against the 
defendant in order to determine his share. To hold otherwise would be, in the 
case of all decrees which have passed in favour of several plaintiffs, to put it in 
the power of a defendant, by persuading one of the plaintiffs to sell to him his 
interest, however small, in the decree, to defeat the execution of the decree and 
compel the remaining decree-holders to encounter the expense, delay, and 
hazard of another suit, when they were on the eve of reaping the fruits of their 
success at the end of a protracted litigation. 

It was decided by LoCH and Macphebson, JJ., in Wise v. Moulvie Abdool 
Ali (7 W. B., 136), that where one of several plaintiffs had died after decree, 
the fact that by his death a share in the property, the subject of the suit, had 
devolved ujion one of the [6Ml defendants, did not prevent the execution of 
the decree by the surviving plaintiffs, and that the latter were from that 
circumstance alone not compelled to bring a operate regular suit. This case 
was decided in 1868. The present Code, as amended in 1879, has enlarged the 
questions arising between parties to a suit which may be determined in the 
course of executing a decree. In the case cited, the devolution was by opera¬ 
tion of law m consequence of the de^th of one of the plaintiffs, but the sale by 
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the oo-plaintiff in the present ease and the purohase by the defendant were 
uiiknown to the oo*plaintiff, and were really as much beyond the control and 
without the co-operation of the applicant, as the devolution by the operation 
of law was beyond the control of the co-plaintiff in the case cited. The result 
too was the same, viz., that the decree could not be executed to the extent of 
the interest which had vested in the defendant. 

As no appeal has been preferred by the defendant against that part of the 
order which dispensed with the production by the appellant of a certified copy 
of the Privy Council decree, it is unnecessary to consider the propriety of the 
order in this respect. 

Tho result is that I would set aside the order appealed against, and order 
that the decree be transmitted to the Court of first instance for execution. 

It is a peculiarity ip.iihis case that the applicant did not join in the appeal 
to the Privy Council which terminated in the restoration of the decree of the 
First Court, but I think that that circumstance makes no difference, as the 
Privy Council, by restoring that decree, have in effect given a joint decree in 
favour of both the plaintiffs. 

Garth, C. J. —The point in this case upon which I am unable to agree 
with my learned brothers is as to whether we have jurisdiction to entertain this 
^peal. 

It- appears to me, that, having regard to the provisions of s. 610 of the 
Civil Procedure Code, the duties of the High Court in dealing with decrees of 
the Privy Council are purely ministerial; and that any order which the Judge 
of the Privy Council Department may make, when acting in a ministerial 
[605] capacity, cannot properly be considered as “ a judgment, " and conse¬ 
quently cannot be made the subject of appeal to a Bench of this Court under 
8.15 of the Charter. 

It is said that the duties of the High Court under s. 610 are not altogether 
ministerial; and that it may become necessary for the Judge, acting under 
that section, to determine certain questions judicially ; as for instance, if two 
persons presented themselves, each claiming to be entitled to the benefit of a 
Privy Council decree, it would be the duty of the Judge to decide which of 
those persons was really so entitled. But even in such a pase, I consider that 
the High Court would have no power to decide between the contending parties. 
The question, who is entitled to the benefit of the decree, is one which, in 
my opinion, should either be decided by the Privy Council, or by the Court 
whose duty it is to execute the decree. 

If, as in the present case, the person claiming the benefit of the > decree 
was no party to the appeal to the Privy Council, and there were any question, 
whether, having regard to the true meaning of the decree, the claimant was 
entitled to take advantage of it, I consider that that the Privy Council, who 
made the decree, would best understand its meaning, and would be the proper 
Court to determine that question. 

But if, on the other hand, the question did not depend upon the meaning 
of the decree itself, but upon something which had happened subsequently, as 
for instance, if the. decree-holder had died, and the question was, who was his 
representative, or if the decree-holder had assigned his interest, and the 
question was between the assignee on the one hand and the heirs of the 
decree-holder on the other, this would be a question which, under s. 210 of 
the Code, would have to be determined, as in other cases, by the Court which 
executes the decree; and having been determined there, might be made the 
subject of appeal to the High Court. 

* 
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Bat the High Court, iu my opinion, is neither the proper Court to put a 
oonstraotion upon the decree, nor to determine questions which would, in the 
ordinary course, have to be decided in the execution-proceedings. The High 
Court has merely to transfer the decree for execution to the Court below ; and I 
[ 606 ] think that s. 610 has specially provided a means of notifying to the 
High Court the person or persons in whose favour, and upon whose application, 
the decree should be so transferred. 

The person who applies must do so by petition, and this petition must 
be accompanied by a certified copy of the decree or order which is sought to be 
executed. That certified copy can, of course, only be obtained at the Privy 
Council Office ; and if any one applies for it other than the decree-holder, | 
presume the question whether he is, or is not, entitled to a copy, would have^ 
to be determined by their Lordships of the Privy Council. 

When, therefore, the petitioner produces to the High Court a certified 
copy of the decree, that Court has then, and not till then, as I conceive, the 
duty thrown upon it of transferring the decree to the lower Court for execution ; 
and it has no discretion, in my opinion, to refuse to perform that duty. The 
production of the certified copy. is.a sufficient warrant to the High Court that 
the party producing it is entitled to ask to have the decree executed ; and the 
language of the section is imperative, that, upon its production, the High 
Court shall transfer the decree for execution. 

In this particular case the party applying did not praduce a certified copy 
of the decree, and the learned Judge thought it right to dispense with the 
production of it, because a certified copy had been produced by 'one of the 
other parties to the proceeding. I confess, I doubt very much whether thig 
was right. 1 think, for the reasons which I have just now explained, that th|^ 
certified copy is not merely intended to satisfy the High Court that the decree 
exists, but that the person who applies for execution is entitled to the benefit 
of it. And this case affords a good illustration of the convenience and propriety 
of such a provision; because here the applicant was no party to the appeal to 
the Privy Council; he had paid no share of the costs , and if he had applied to 
the Privy Council for a certified copy of tlie decree, their Lordships might, 
with good reason, have refused to allow him to share in the benefit of the 
decree, until he had paid or given security to his co-plaintiff for his share of 
the costs. 

[807] I would, however, decide this appeal solely upon the ground that 
we have no jurisdiction to hear it. 1 think that if this Court or any othef 
Court has a mere ministerial duty to perform, and refuses to perform it (no 
matter for what reason) the order or act of refusal can no more be considered 
as " a judgment " than could the order of the Court made ministerially in 
oom{^iance with that duty; and it is not because the learned Judge of the 
Privy Council Department has in this case acted ulira vires in determininj; 
the right of the parties, and has usurped, as I consider, a jurisdiction in that 
respect which he does not possess, that we have any right to usurp a 
jurisdiction also, and to treat his decision as ‘‘ a judgment ’’ which may 
be reviewed in appeal under s. 15 of the Charter. If any Court subordinate to 
the High Court were to usurp a jurisdiction in a similar way and to refuse to 
perform some ministerial act, the High Court, in my opinion, could not con¬ 
fer upon itself right to review the decision of the subordinate Court by way of 
appeal. Its proper course would be to set aside the decision and to order the 
subordinate Court to do its duty either under s. 15 of the High Courts Act 
or 8. 622 of the Civil Procedure Code. 


m 
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In such a case as this, it seems to me that the Privy Council is the only 
proper tribunal to rectify the order of Mr. Justice Pontipex. But I cannot regret 
that my learned brothers have come to a different conclusion, because it is no 
doubt more convenient that the mistake which we all agiee has been made 
should be rectified here, instead of putting the parties to the trouble and expense 
of applying to the Privy Council. If it were merely a question of convenience, 
I should certainly have agreed with the other members of the Court; but as I 
consider it a question of principle, by the decision of which we must be guided 
in other cases, I feel compelled, for the reasons which I have given, to dissent 
from their judgment. 

, Appeal allowed^ . 

NOTES. 

[LETTERS PATENT, S. 16—MEANING OF JUDGMENT— 

Followed in (1881) 7 Cal. 639 whore it was hold that no appeal lay against an order reject¬ 
ing appeal to Privy Council: (1890) 17 Cal. 455 where the order was granting leave to appeal 
to Privy Council. See (1890) 18 Cal. 182 when the order was refusing to extend time for 
giving security for costs of appeal to Privy Council and directing the appeal to be struck off. 
But appeal lies against an order made under s. G22 of Civil Procedure Code of 1882 if it 
amounts to a judgment: (1898) 22 Mad. 68. 

Referred to in (1901) 2ft Mad. 431 for the position that the decree in favour of majors 
is barred]. 


[608] The 1,‘Uh January, 18S1. 

Present : 

Sir Richaku Garth, Kt., Chief Justice, Mr. Justice White, and 

Mr. Justice Mittbr. 


Parmeshari Proshad Narain Singh.Defendant 

versus 

Mahomed Syud and others.Plaintiffs. ' 


Right of private fetry — Easement—Limitation Act (IX o/1871), s. 27— 

User for twenty years. 

The right of establishing a private ferry and levying tolls is recognized in British India. 

Per Garth, C. J., and WHITE, J.—Twenty years is the shortest period within which 
such a right of ferry can be established by user. 

Per MiTTEB, J.—Where the existence of a private right of ferry plying between the 
lands of A and B is admitted by B, no question of user arises ; the issue that is raised 
between the p irtios is not whether a private ferry exists, but whether the recognized private 
ferry which is in existence is the property of A or B : but senible, supposing such question 
of user to arise, a right of private ferry cannot bo established as an indefeasible right by 
long user. 

The plaintiffs in this case claimed, as a matter of private property, an exclusive 
right of ferry across the river Nun, from their own ghat to the ghat of the 
defendant, which right they stated had existed in their ancestors, themselves, 

* Appeal from Appellate Decree, No. 850 of 1879, against the decree of Baboo Bam Pershad, 
Second Subordinate Judge of Mozufierpore, in the district of Tirhoot, dated the 16th December 
1878, reversing the decree of Baboo Bamyad Lall, Munsif of Tajpore, dated the 5th October 
1877. 
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and their tieoadars for more than a hundred years; and farther claimed the right 
to take toll from passengers, and sought to exclude the defendant from interfering 
with their profits by exercising a similar right of ferry. 

The defendant denied the plaintiffs’ right, and set up a right similar to the 
alleged right of the plaintiffs as belonging to himself. 

The Munsif found that there was no evidence of user on the part of the 
plaintiffs for twenty years as required under Act IX of 1871, s. 27, and dis¬ 
missed the suit, refusing to hear Some of the plaintiffs’ witnesses. 

[609] The plaintiffs appealed to the Subordinate Judge, who reversed the 
decision of the Munsif, and found that the plaintiffs had collected Ahe ferry 
charge on both sides of the river, and had been in possession “ for a long time," 
but did not find the duration of the possession. 

The defendant appealed to the High Court. The appeal was first heard 
by Garth, C. J., and Mittbr, J., who differed in opinion, and the case was 
accordingly reheard before three Judges under the provisions of s. 575 of the 
Civil Procedure Code. 

Baboo An?wda Pershad Bamrjee for the Appellant. 

Mr. B. E. Twidale for the Respondents. 

The following Judgments were delivered:— 

Garth C. J. —The plaintiffs in this case claim an exclusive right of ferry 
across the river Nun, from their own ghat in Mouza Buoh on the eastern side 
of the river, to the ghat of the defendant in Monza Kistwara Fakir on the 
western side of the river. They claim not only the right to carry passengers 
by this ferry, and to take tolls from them, but also to exclude the defendant 
from interfering with their profits by exercising a similar right of ferry on the 
western side of the river. This right is claimed by the plaintiffs as a matter 
of private property, and they say that the defendant has interfered with their 
alleged right by ferrying passengers across the river in an ekta boat and taking 
tolls from them. 

The defendant denies the plaintiffs’ alleged right, and sets up a similar 
right as belonging to himself; and the issues are intended to raise, and do raise 
in my opinion, the question, whether the plaintiffs are entitled to the right 
which they set up. 

The plaintiffs have produced no grant or other document of title in support 
of their claim ; but they have endeavoured to establish their right by proof of 
long user, and have brought forward some purwanas from the Fouzdari Court, 
wmoh they seek to use as evidence in their favour. 

The Munsif apparently considered that, as the right claimed was in the 
nature of an easement, the plaintiffs, under s. 27 of [61 Oj the Limitation Act, 
were bound to prove a user of the right for twenty years before suit. He 
found that the plaintiffs had given no evidence of the exercise of the right for 
twenty years,*and consequently he dismissed the suit. 

The Subordinate Judge considered that s. 27 of the Limitation Act did 
not apply to the case: and he has found in favour of the plaintiffs, apparently 
upon the ground that the plaintiffs’ alleged right has been exercised and not 
interfered wiiJi for twdve years, and he has relied in support of his finding 
upon the juroceedings in the Fouzdari Court, which took place at various times 
between lira year 1865 and the commencement of the suit. 
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I confess, if the question had been res integra, I should have doubted 
whether such an extensive and exclusive right as the plaintiffs claim is not 
illegal, as being contrary to public policy. But I find that such rights have 
long been recognized in this country as private property, from times anterior to 
the Permanent Settlement, and I therefore forbear to throw any doubt upon 
their legal validity. 

The only real question in the case then, as it seems to me, is as to the 
length of user which should justify the Coui't in presuming the existence of a 
right of this kind in favour of the plaintiffs. I think that it would clearly be 
improper and unsafe to leave it open to the subordinate Courts in this country 
to presume such a right from any number of years* user according to their own 
discretion. If this were the law, it would inevitably work unfairly, because 
different Judges might act upon a different rule according to their own notions 
upon the subject. It is-not only right, as it seems to me, but in conformity 
with the law, both here and in England, that there should be some definite 
principle upon which all Civil Courts should act as to the period of prescription 
in such cases ; and as the Indian Legislature, in conformity with the English 
law, has now prescribed twenty years as the proper period in the case of ease¬ 
ments and profits d preitdre, I think that, in conformity with that rule, it would 
be proper to consider twenty years as the shortest period within which a right 
of ferry can be established by user. 

As my brother Mitter and myself were not agreed upon this [611] 
point, the question has been referred to my brother WHITE as a third 
Judge. We have heard the case argued again, and I am still of opinion that 
no such right as that which the plaintiffs claim ought to be presumed from a 
user of less than twenty years. As the Subordinate Judge has not dealt with 
the case upon this principle, and has apparently considered a twelve years’ user 
sufficient to establish such a right, I think that the case should be remanded 
to him to determine whether the plaintiffs have proved an exclusive exercise of 
the right for at least twenty years. 

It seems to me very doubtful whether, considering that this is a private 
right, the purwanas which have been admitted ought to he treated as evidence 
as against the defendant. We do not know what the purwanas are, or how far 
they can legally be made evidence ; but as the case is to be remanded, I think 
it right to direct the attention of the Subordinate Judge, as well of the parties, 
to that point. 

My brother WHITE agrees that the costs of both hearings in the High Court, 
and also of the lower Appellate Court, should abide the ultimate result of the 
cause. 

We are informed by the learned pleader for the plaintiffs that, in the Court 
of first instance, the plaintiffs were prepared to call eighteen witnesses in 
support of their case, and that the Munsif only allowed them to call twelve of 
those witnesses. This seems to have been made one of the plaintiffs’ grounds 
of appeal to the Subordinate Judge, and Mr. Twidale contends, upon the 
case being remanded, the plaintiffs ought to have the advantage of that ground 
of appeal if they can make anything of it. If the plaintiffs can satisfy the 
Subordinate Judge upon affidavit, that the Munsif did really refuse to allow 
these witnesses to be called, and that their evidence was calculated to support 
the plaintiffs’ case upon the point which we now direct to be tried, we think 
that the plaintiffs ought to have an opportunity of calling those witnesses 
before the Subordinate Judge. The defendant wiU| of course, be at liberty to 
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answer upon affidavit any case which the plaintiffs may make as to the Munsif 
not allowing the witnesses to be called, and the Munsif himself may be referred 
to, if necessary, to ascertain the truth of the matter. 

[ 612 ] White. J .—I agree that the plaintiffs should have the opportunity 
of examining their further witnesses, provided they satisfy the Subordinate 
Judge as regards the particulars mentioned in the judgment of the Chief Justice. 

The suit out of which this appeal arises is for the disturbance of a ferry 
claimed by the respondents. The relief sought is a perpetual injunction to 
restrain future disturbance and damages for past disturbance. 

The ferry lies between two villages, which are separated by the river Nun. 
One of the villages, which is on the eastern bank, is called Buch, and belongs 
to the respondents. The other, which is on the western bank of river, is called 
Kistwara Fakir, and belongs to the appellant. 

In their plaint the respondents state that the ferry under the name of Buch 
Bhudunghat has existed for upwards of a hundred years, and that they and their 
ancestors have all along been in tlie enjoyment of the ferry, and by themselves, 
or their tiocadars, have received the charges for ferrying passengers over the river 
backwards and forwards between the two villages. The respondents claim the 
ferry by virtue of prcprietary and prescriptive right. The claim of the res¬ 
pondents thus involves the exclusive right as against the appellant and the rest 
of the public to levy tolls from passengers passing from one village to the other 
by the ferry (Buch Bhudunghat), and also the right as against the appellant to 
use the western bank of the river for the purpose of embarking and disembarking 
passengers using the ferry. 

The ferry is not claimed as a public fen-y under Reg, VI of 1819, nor as 
established by sannad or grant from the ruling authority, but as a private ferry. 

There appears to be nothing in the law which prevails in the mofussil of 
this Presidency to prevent lany private person from establishing a ferry and 
levying tolls from those who use the ferry. The existence of such ferries is 
impliedly recognised in Beg. VI of 1819, and such recognition is affirmed by 
the late Sudder Dewany Adawlut in the case of Bajiblochun Boy v. Kumrt Bebee 
(S. D. A./1854, p. 153); see also the case of Kishoree Loll Boy v. GokoolMonee 
Choiodhrain ilQ W. R., 281). 

t<iS] Now, as any man may set up a ferry over a river which passes 
between his own village and that of another riparian owner, no one who works 
such a ferry can exclude his neighbour from doing the like thing, unless the 
former has acquired a right of property in the working of his own ferry. This 
right may be acquired as against his neighbour by proving a grant from him 
or his predecessors in title, granting the right of embarking and disembarking 
passengers on his land, or it may be acquired, as against all the world, by 
proof of long uninterrupted user. 

The respondents have produced no written or other evidence of a grant 
from the appellant or the former owners of Kistwara Fakir, but rely solely 
upon evidence, to the effect that they have, for a certain period of time, by 
themselves or their tiocadars, used ferry boats and collected the ferry charge 
on both the eastern and western sides of the river; in other words, they seek to 
prove what they call their “ proprietary and prescriptive right ” by long 
uninterrupted user. 

The first Court found that there was no evidence of the user beyond sixteen 
years, and considered such evidence of user as there was to be unsatisfaetpry; 
and dismissed the suitr on the ground that the plaintiffs had not proved their 
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right to the fejry. The lower Appellate Court reversed the decision of. the 
first Court, and decreed the relief prayed. The Subordinate Judge finds that 
the plaintiffs have collected the ferry charge on both sides of the river, and 
have been in exclusive possession for a long time, but he does not find the 
duration of the possession. 

The question raised by this appeal is, what must be the duration of the 
user to give the respondents a right to the relief which they ask ? In my 
opinion it should be not less than twenty years. The respondents’ claim, so 
far as it involves a right to embark and disembark passengers on the landing 
place in the appellant’s village, is really a claim to an easement, or a right in 
the nature of an easement; and the Indian Limitation Act has prescribed for 
the acquisition of an easement a user of twenty years. Supposing a ferry could 
by English law be erected by a private person at his own will, and the 
proof of title to it depended uix)n long uninterrupted user, there can be no 
doubt that a user of twenty years would be reiiuired in order to make out 
[eit] title. There is nothing that I am aware of which makes a period of 
twenty years unsuited to the circumstances of the mofussil of this Presidency 
or its inhabitants. Long and uninterrupted possession or use by a claimant 
may be viewed as long continued acquiescence on the part of those who are 
entitled to interrupt or disturb the claimant. Why twenty years have been 
fixed by the English law as the period to which the user must extend is not 
easy to say, and I have not been able to discover ; but there is a good reason 
for a lengthened period to be found in this, that it affords ample time for 
those interested in preventing the acquisition of a right, to interfere and resist. 
It also allows for the supineness of individuals, and for the numerous hin¬ 
drances to interference and disturbance which may arise from minority, absence, 
and other temporary causes. 

It has been argued that it should be left to the Judge who presides at the 
trial to decide from the circumstances of each case whether the user has been 
of sufficient duration to confer an absolute and indefeasible right; but that 
course would, besides being at variance vrith the ordinary principles of law 
which regulate the acquisition of rights by user, be productive of the greatest 
uncertainty and inconvenience. 

It has also been contended that a twelve years’ user should be deemed 
sufficient, inasmuch as the Indian Legislature has fixed that period as the limit 
for a suit to recover immoveable property. But the argument founded on this 
circumstance fails, for the Legislature lias by the same Act prescribed twenty 
years as the time for the acquisition of easements and certain profits d prendre, 
and there is a much closer analogy between such rights and the right claimed 
in this action than between the latter and immoveable property. In fact the 
mode in which the Legislature has dealt with easements furnishes an affirma¬ 
tive argument in support of the longer limit which I have mentioned. 

No decision has been cited for the respondents which shows that the right 
which the respondents claim can be acquired by user within a less period than 
twenty years. , 

A case, however, has been referred to —Joy Prohash Smgh v. Ameer 
Ally (9 W. E., 9-1), decided in the year 1868—in which Peacock, [615] C. 
J., after referring to the English Prescription Act, says,—“That Act, 
however, does not apply to the mofussil here, and there is no magic in 
the number 20. I am inclined to think that by analogy to the Indian Limita¬ 
tion Act, an adverse and uninterrupted use of an easement for twelve years 
would confer a right to it. But it is premature to decide the point in this 
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CAM. The point has not been argued.” This expression of is admit* 

tedly an obiter dictum. The Indian Legislature has since defilmxdy fixed the 
period for the acquisition of an easement at twenty years, and thus adopted 
the English law on the subject. 

It is true that there is no magic in the number 20, nor is there indeed 
in the number 12 or any less number. But some limit of time must be 
fixed. 

By the old Boman law a title to immoveable property on Italian soil was 
acquir^ by use {uswapion^, if held for two years. This was altered by 
Justinian, who published a constitution, by which, throughout the empire, 
twenty years in the case of absent parties, and ten years in the case of those 
present, were fixed as the period of possession that must elapse before the use 
or possession was clothed with the title (Inst. Justinian Lib. 2, Tit 6). The 
French Civil Code prescribed thirty years for the acquisition of an easement, as 
also did the law which prevailed in the mofussil of Bombay before the Indian 
Limitation Act of 1871; see Anaj% Dattushet v. Morushet Bapushet (2 Bom. 
H. C. Bep., 354). These periods are no doubt more or less arbitrarily fixed. It 
will not be contended that this Court is to apply Boman or French or any 
other foreign law. There is no Indian law either legislative or judge-made 
which meets the case. What period then can this Court declare to be the 
proper limit except that prescribed by the English law in similar or analogous 
cases ? 

My brother MiTTER, whose judgment 1 have had the advantage of perusing, 
is of opinion that the duration of user is not a question which arises in the suit, 
inasmuch as the existence of a private ferry plying between the respondents’ 
and appellant’s villages is admitted by the latter. But I cannot agree in this 
view. The mere existence of a private ferry, though admitted by the 

appellant, cannot entitle the respondents to the relief prayed, unless the respond¬ 
ents are entitled to prevent the appellant from using his own boats to cany 
passengers from the landing place in his own village across the river. 

The respondents cannot be so entitled, unless they themselves have the 
absolute and indefeasible right to use the landing place in question to the 
exclusion of the appellant; and to have acquired that right, they must have 
used the ferry without interruption for so many years as the law declares to 
be sufficient for the acquisition of the right. 

The issues also which were framed in the first Court, in my opinion, 
clearly raise the question of right. Part of the first issue is, what right the 
plaintiffs have, and part of the second issue is, " whether the plaintiffs are 
entitled to recover the damages claimed or not ? ” The judgment too of the 
first Court, which dismissed the suit, proceeded upon the failure of the 
plaintiffs to prove a user of sufficient length to establish the right which they 
claimed. 

The lower appellate Court in effect narrowed the issues to this one,— 
Whether the plaintiffs had collected the ferry charge on both the western 
and eastern sides of the river, or had only collected the ferry charge of the ghat 
on the eastern side.” In so doing, I think the lower Appellate Court erred. It 
overlooked the essential point on which the plaintiffs’ claim to relief depended, 
— viz., the proof of an exclusive and absolute right to the ferry in themselves. 

On the whole, I am of opinion that the decree of the lower Appellate Court 
must be reversed; but as the importance of the duration of the user of the ferry 
escaped the attention of that Court, I am not unwilling that the case should be 
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sent back to the lower Appellate Court with a direction to find specifically on 
this point, an^pon the terms mentioned in the judgment of the Chief Justice. 

Mitter, J.—-The plaintiffs’ case is, that they have the exclusive right of 
ferry across the river Nun between these villages, and the defendant having 
interfered with their right by setting up an opposition ferry from his side of 
the river, the suit has been brought virtually to restrain him (the defendant) 
from disturbing the plaintiffs’ right. 

[817] The defendant does not deny that there is a private fen*y in 
existence by which passengers are taken from one mouza to the other, and 
vice, versa ; but he alleges that that riglit belongs to him as the proprietor 
of Mouza Kistwara Fakir. 

The Munsif dismissed the suit, but on appeal the Subordinate Judge has 
awarded a decree in favour of the plaintiffs. The defendant has preferred this 
appeal, and the first question tliat has been raised before us is, whetiier, by 
the laws of this country, a private individual can claim a right of this 
nature—a I’ight which entitles liim, to the exclusion of the other members of 
the State, to ferry across a river within a particular area all passengers, 
receiving tolls from them. 

Whatever may he the origin of this right, it is clear from the legislative 
enactments on the subject of “ ferry ghats ” framed from time to time, that 
such right exists in this country. 

The earliest Regulation on the subject is No. XIX of 1816, of which ss. 2, 8, 
9, and 16 bear upon the subject under consideration. Section 2 classifies ferries 
into three divisions,— first, ferries which are to be let in farm , second, ferries held 
under khas management of the officers of Government, and third, ferries held by 
private individuals without payment of revenue. Section 8 empowers the 
Revenue Authorities to reduce or enlarge “ the number of ferries of every 
description, either of their own accord or at the suggestion of the Magistrate.” 
Then s 9 lays down that “in the event of its appearing that the profits derived 
from any resumed ferry may have been included in the permanent assessment 
of the estate to which it has heretofore been annexed, the Board or Commissioner 
under whose orders the inquiry may be conducted shall report the circum¬ 
stances, with f»n opinion on the merits of the claim, for the consideration and 
orders of the Governor-General in Council, and the Courts of Judicature 
shall not take cognizance of any claims to deductions or compensation on account 
of the tolls levied at any ferry or ghat.” Section 16 enacted that the employing 
of a boat for the purposes of ferrying passengers, &c., by an unauthorised person 
would subject him to a fine, &c. 

This Regulation was repealed by Reg. VI of 1819, of which ss. 3, 5, 6, and 
13 define the distinction between public and private ferries. 

[6183 The latest enactment on the subject is Beng. Act I of 1866, s. 4, 
which clearly recognizes the right of private ferry; see also the case of 
Government v. Bnj Soondrce Dassce (7 Sel. Rep. 497), liajihlochun Boy v. 
Kwnrt Behee (S. D. A., 1864, p. 153), Kishoree Lall Boy v. Gokool Monee 
Chou'divram (16 W. R., 281), and Naratn Singh Boy v. Nurendro Narain Boy 
(22 W. R., 296). 

But although the enactments referred to above recognise the right of 
private ferry in this country, they do not throw any light as to its origin. 
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But it seems to me that a right of this nature must, i^ome way or 
other, originate from the sovereign authority. In the course J||lhe argument 
of this appeal, it was contended that, in this case, the right in question is 
claimed by the plaintiffs on the ground that it was acquired solely by pre¬ 
scriptive user for a certain length of time ; and one of the questions raised 
before us is, what is the shortest period during which the user must be proved 
to entitle the plaintiffs to a decree ? In this case it seems to me that the 
existence of a private ferry plying between the plaintiffs’ and the defendant’s 
mouzas is admitted. Therefore the question mentioned above does not i-eally 
arise. The issue that is raised between the parties is not whether a private 
ferry does exist in the river Nun between the two mouzas, but whether the 
recognized pivate ferry, which is in existence there, is the property of the 
owner of Mouza Buch or of that of Mouza Kistwara Fakir. It is clear from 
the plaint and the written statement, as well as the evidence given by the 
contending parties, that the existence of a private ferry in the river Nun 
between the plaintiffs’ and the defendant’s villages is admitted. 

The plaintiffs’ witnesses deposed that the tolls from the passengers using 
this ferry were exclusively collected by the plaintiffs, while those of the defen¬ 
dant deposed they were exclusively received by the latter. The first issue framed, 
by the Munsif is in these words; ‘ Whether the plaintiffs or the defendant used 
to take the ferry charge of the ghat on the river Nun “> What right the plaintiffs 
have ? If the plaintiffs used to take the ferry charge, whether the defendant 
can be restrained from [6193 taking it or not ? ” The first branch of this issue 
raises the only question of fact upon which the parties are disagreed. There is 
no other question of fact upon which the parties are at issue. Tlie remaining 
portion of the first issue substantially raises the same question of law which 
has been first argued before us,— viz., whether the right of private ferry is 
recognized by the laws of this country. Upon the aforesaid question of fact, 
the lower Appellate Court came to a finding favourable to the plaintiffs, and it 
is not disputed that there is evidence on the record to suppoH it. I am, there¬ 
fore, of opinion that this appeal must fail, and the question of law noticed above, 
and which has been argued before us, does not really arise. If it did arise, I 
should be inclined to hold that a right of a private feiTy cannot be established 
as an indefeasible right by long user. Long uninterrupted user may be 
evidence of a lost grant or immemorial custom giving rise to the inference that 
the right had a legal origin. But the influence of the existence of the right 
from long user is one of fa^t and not of laiv ; see Bhutan Mohan Banerjee V. 

J. S. Elliot (6 B. L. E., 85) and the Mayor of Kmgstun-on-Hull v. Homer 

(1 Cowp., 102). I may as well cite the observations of Lord Mansfield in 
the last mentioned case bearing upon this subject. There also a right 
similar to the one now in dispute was claimed without the production 
of a grant from the Crown. The plaintiffs in that case had to establish 
their exclusive rights to certain dues—a tight which could only emanate 
from the sovereign power. He says: “ Now, with regard to admitting 

evidence to satisfy a jury that a charter did exist within time of memory 
which is not produced by record, my opinion is this, namely, that all evidence 
is according io the subject-matter to which it is applied. There is a great 
difference between length of time which operates as a bar to a claim, and that 
which is only used by way of evidence. A jury is concluded by length of time 
that operates as a bar; as where the Statute of Limitation is pleaded in bar to 
a debt, though the jury is satisfied that the debt is due and unpaid, it is still 
a bar. So in the case of prescription, if it be time out of mind, a jury is bound 
to conclude the right from that prescription, if there could be a legal [ 620 j 
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oommeno 0 in©||^f the right. But any written evidence showing that there 
was a time wnin the prescription did not exist, is an answer to a claim 
founded on prescription. But length of time used merely by way of evidence 
may be left to the consideration of the jury to bo credited or not, and to draw 
their inference one way or the other, according to circumstances.” 


Case remanded. 


NOTES. 

[PRIVATE FERRIES— 

In (1891) 19 Cal. 253=19 I. A. 48 tho Privy Council said . “ whatever the defendant may 
think himself entitled to, ho has not in this suit claimed to possess a ferry m .i.ny suoh sense 
as would entitle him to restrain competition. 


It is recognised law in India that a man iniy set up a ferry on his own property, and 
take tolls from strangers fot^oorryiag them across, and may acquire such a right by grant or 
by user ovor the property of others ; and, except as adecting the proof of his acquisition of 
title, it can make no difference whether he is a co-sharer with those others or not. • • • 

But tho defendant is not using his own property, except that he owns it jointly with 
tho plaintiffs; and, as no grant ever was mide to him, he can only set up exclusive right 
against tho plaintiffs by showing cither that ho has dispo8so.sHod them for twelve years, or 
that he has held possession .xdvorsely to them for twelve years, or that ho has enjoyed what 
he claimed for twenty years, .is an easement and as of right.” In this case, tho other co-owners 
were not allowed to interfere with the enjoyment of tho ferry sot up. See also 9 I. 0. 846. 


It was held m (1891) 18 Cal. 652 that those soctions of tho Limitation Act would not 
apply to the acquisition of a nunwpohj.^ 


APPELLATE CRIMINAL. 


The 22nd January, 1881. 

PllBSliNT : 

Mr. Justice Mitter and Mr. Justice Maclean. 

In the matter of tho Petition of Jamoona. 

The Empress 
versus 
Jamoona.* 


Penal Code (Act XLV of 1860), s. !ill—Making false charge to Court or 
Officer having no jurisdiction. 

It is necessary for a conviction under s. 211 of the Ponil Code that the false charge 
should have been made to a Court or officer having jurisdiction to inve.stigats aud send it up 
for trial. 

• 

The accused, J?imoona, was charged under s. 211 of'the Penal Code with 
having made a false charge of rape against one Sheikh Ahmed, witli intent to 
injijre him, before Captain Simpson, the Station Staff Officer of the Canton¬ 
ment of Dorenda. 


• Criminal Appeal, No. 735 of 1880, against the order of H. L. Oliphant, Esq.i 
Judicial Commissioner of Chota Nagpore, dated the 18th September 1880. 
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It was proved that she did make the charge, and it was al^ proved that 
the charge, was false and she was sentenced to one year’s rigorous 
imprisonment. 

The prisoner appealed to the High Court. 

The Judgment of the Court (Mitteb and MacLEAN, JJ.) was delivered by 

Mitter, J. —This case came before one of the Judges of the present Bench 
in the vacation, and it occurred to him that no charge was made to any one 
competent to act upon it. Enqui-[621] ries were, therefore, made as to the 
powers (magisterial or police) of the Station Staff Officer. 

From the papers within it will be seen that he has no such powers. 

The appellant appeared before Captain Simpson, Adjutant, 11th M. N. I., 
and Station Staff Officer, and cliarged a non-commissioned officer with rape. 
There was an enquiry, and the charge being found to be false by the military 
authorities, the Commanding Officer caused tiio appellant to be prosecuted before 
the criminal authorities under s. 211. She was committed for trial, and 
convicted by the Judicial Commissioner under that section. 

We are of opinion that tlie appellant neither instituted, nor caused to be 
instituted, a criminal proceeding. She, no doubt, charged the non-commissioned 
officer with an offence : but the Station Staff Officer having neither magisterial 
nor police powers, as we are informed, it seems to us tliat s. 211 will not apply 
We do not think it is unduly retining the words of the section to say that the 
false charge must be made to a Couit or to an officer who has iiowers to 
investigate and send up lor trial. 

We, therefore, set aside the conviction and direct the appellant’s discharge. 

Conviction set aside. 

NOTES 

tSee (1894) 19 Boia. 61 where this c-i&e was distieguishcd. M.iyae'.s Criminal Law, 
(3rd Ed.) p. 697. 

A Village Munsif not being the proper .luthoritj to imestigatc in cases of daeoity, a 
conviction under s. illl was set aside, in (1908) 31 ]M.i.d 60G, <is the .subsequent prosecution 
was on his rej.)ort as distinguished from his injorvmtion, but this view was overruled bj the 
Fall Bench m (1909) 32 Mad, 258 F. B., as the village olliecr was bound to transmit the 
information to the proper authority.! 
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CBIMINAL EEFEEENCE. 

The 28th January, 1881. 

Present: 

Mb. Justice Mitteb and Mr. Justice Maclean. 

The Empress 
versus 

Nobocoomar Pal."' 


Benqal Excise Act (Bong. VH of 1S78), s. 53—Sale by Licensed Vmulor contrary to Tetma 

of his License. 

Section 53 of the Bengal Excise Act docs not apply to salo-s by a licensed vendor contrary 
to the terms of his license. That section provides for a breach of the condition of a license net 
covered by the second clause of s 59 of the Act. 

Nobocoomar Pal was summarily tried before the Magistrate of Howrah, on a 
charge of having sold imported liquor [622] by the bottle, without a license 
empowering him to do so, and having, therefore, committed an offence under 
s. 53 of the Bengal Excise Act (Beng. Act VII of 1878). At the time of the 
alleged offence, the accused held a license (under Form 4a of those prescribed 
under the Act by the Board of Eevenue) empowering him to sell only imported 
liquor, and that only by the glass, to be drunk only on the promises licensed, 
and not to be removed from them before consumption. The offence imputed 
to him was, that he sold imported liquor on several occasions by the bottle, 
delivering it to his customers at their own residences. 

He was found guilty under s. 53 of the above Act, and sentenced by the 
Magistrate to pay a fine of Es. 200, and to rigorous imprisonment in default 
of payment. An application was made to the Sessions Judge, who considered 
the conviction illegal, and referred the case to the High Court under s. 296 of 
the Criminal Procedure Code. 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered by 

Mitter, J. —^The Magistrate of Howrah having convicted the petitioner, 
Nobocoomar Pal, of an offence under s. 53, Beng. Act VII of 1878 (The Beng. 
Excise Act), and sentenced him to a fine of Es. 200, and rigorous imprisonment 
in default of payment, an application was made to the Judge of Hooghly, in 
order that the proceedings might be referred to this Court under s. 296, Criminal 
Procedure Code. 

Ill his application Nobocoomar Pal raised two objections to his conviction 
and sentence; first, that he held a retail license for sale of spirits, and could 
not, therefore, bo convicted under s. 53 of the Act, second, that he was not 
liable to rigorous imprisonment in default of payment of the fine.. 

The Judge has referred the case to this Court, and his opinion is, that 
s. 69, and not s. 53, of the Act applies. He brings to notice certain informalities 
in the proceedings of the Magistrate, and recommends that the proceedings may 
be set aside, or the fine reduced to Es. 50. 

• Criminal Reference, Nos. 3 and 6 of 1881, from the order of J. P. Grant, Esq., Sessions 
Judge of Hooghly dated the 6th January 1881. 
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We have carefully considered the papers sent up to us, and [SilS] 
have come to the conclusion, that s. 53 of the Act does 4lot apply to 
this case. It is not disputed, that Nobocoomar Pal held a license for retail 
sale of imported spirituous and fermented liquors, which is one of the two 
classes of licenses to which the Act refers. The license, however (No. 49— 
4a) restricts him to sale by the glass, and art. vi of the license confines the sale 
to his shop, and directs that the spirits, &c., shall be drunk on the premises. 
The Magistrate thinks, that because Nobocoomar had not a simple Betail 
Vend License (Form 4b), and because he sold liquor by the bottle for con¬ 
sumption off the premises, he was justified in convicting him under s. 63. 

We concur with the Judge in his view, that s. 53 does not apply to sales 
by a licensed vendor contrary to the terms of his license. This seems to 
follow from a consideration of s. 60 with s. 53. Tf s. 53 were to be applied to 
wholesale sales by a retail licensed vendor, a fine of Bs. 500 might be imposed, 
whereas by s. 60, the maximum fine is Bs. 200 for that offence. Section 60 
would be redundant if the construction put by the Magistrate upon s. 53 is 
correct, whereas it is, upon the construction we put upon it, quite consistent 
with the previous section and provides for a breach of the conditions of a 
license "not covered by the second" clause of s. 69. 

As has been said already, Nobocoomar hold a license for retail sale. An 
ordinary retail licensee might sell up to twelve quart bottles ; but under its 
powers under s. 28, the Board of Bevenue has regulated the conditions of 
Nobocoomar’s license, and limited him to selling by the glass, with a condition 
that the liquor shall be drunk in his shop. The information laid against him 
was, that he had, on seven dates in April, May, and July 1880, sold liquor by 
the bottle without a bottle license. This seems to be another modification of 
the ordinary retail license. 

The proceedings before the Magistrate were held under chap, xviii of the 
Criminal Procedure Code. It is therefore difficult to say, whether there was 
legal evidence for any conviction. In his summary and reasons the Magistrate 
alludes to account-books, orders, and bills, as satisfying him that the offence 
was committed. It would have been better if the [624] Magistrate had 
summed up the evidence by which the orders and bills were proved, for their 
mere productipn is no evidence. Two of the orders refer to lemonade, and we 
are not aware that this is an excisable article. 

We are unable to say for what offencq the prisoner really was tried. The 
complainant was not examined as required by s. 144 of the Procedure Code, 
and it is certain, that the seven offences mentioned in the information could 
not be dealt with in one trial, vide s. 463*, Procedure Code. The omission to 
record the date of the commission of the offence in the register as required by 
8. 229, Procedure Code, is, therefore, a material error, and the whole case 
shows the necessity of recording the few particulars required by law in trials 
under chap, xviii. 

As we are unable, on the record as it stands, to say, that any offence has 
been made out for which the petitioner ought to have been convicted, we must 
set aside the conviction under s. 53, Beng. Act VII, 1878. 

_ Convuition set aside. 

*[Sec. 458 :—When a person is accused of more offences than 
More oSences than one one of the same kind committed within one year of each other, 
of same kind may bo charg- he may bo charged and tried at the same time for any number 
od within a year of each of them not exceeding three. 

other. Explanation -rOficnces are said to bo of the same kind under 

this section if they fall within the provisions of section four 
hundred and fifty-five.] . 
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NOTES. 

[The same idew as in this case was taken in (1882) 11 C.L.B. 416 ; a contrary view was 
taken m (1881) fl^al. 207 but it was overruled and the view in this case was adopted by the 
Pull Bench m (1902) 29 Oal. 606 P.B.=6 O.W.N. 674. 

See also 12 C.W.N. 461; 7 O.L.J. 377. ] 


[6 CaL 624] 

APPELLATE OEIMINAL. 


The 7th February, 1881. 

Present: 

Mr. Justice Cunningham and Mr. Justice Pbinsep. 

In the ihatter of the Petition of Shunisher Khan. 

The Empress 
versus 

Shumsher Khan.* 


Crimhml Procedure) Code (X of 1872), a. 36—Cmifirmation of Sentenceby Sessions Judge. 

Section 36 of the Crimin.iil Procedure Code, as regards the necessity for confirmation of 
the B&ntence by the Sessions Judge, refers to cases in which the sentence of imprisonment is 
a sentence of upwards of three years, without including any additional sentence as to fine or 
whipping. 

The accused, who was a head constable, was charged with having received a 
bribe. The trial was held under the special powers conferred by s. 3G of the 
Criminal Procedure Code , and he was found guilty of an ofiFence under s. 161 
of the [625] Penal Code, and was sentenced to rigorous imprisonnaent for three 
years, and to pay a fine of Ks. 1,000, or in default, to sufter rigorous imprison¬ 
ment for a further period of six months. 


The accused appealed to the High Court. 

Baboo Bashbehary Ghose and Baboo Sarada Prosonno Boy for the 
Appellant. 

The Judgment of the Court (Cunningham and Peinsep, JJ.,) was 
delivered by 

Cunningham, J. —We think tliat the appeal must be dismissed, on the 
ground that tliere is no sufficient reason shown for calling in question the 
deliberate conclusion at which the Magistrate has arrived. 

Witli regard to the point that the sentence required the confirmation of 
the Sessions Judge, we think that the words of s. 36 of the Code of Criminal 
Procedure must he construed to refer to cases in which the sentence of impri¬ 
sonment is a sentence of upwards of three years, and to leave aside any 
sentence the Magistrate may pass as to fine or whipping. 

We, therefore, think that it is unnecessary for the sentence in this case to 
be confirmed by the Sessions Judge. • 

The appeal is dismissed. 

Appeal dismissed. 

NOTES. 


[Se« (1901) 1 L.B. B. 57] 


• Criminal Appeal, No. 759 of 1880, against the order of A. 0. Campbell, Esq., Deputy 
Commissioner of Qoalpara, dated the 30th September 1880. 
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[e Cal. 628] 

The 27th Jmmry, 1881. 

Present : 

Mr. Justice Mitter and Me. Justice Maclean. 


In the matter of the Petition of Janokinath Gupta. 

The Empress 
versus 

Janokinath Gupta.* 

Police Act {V of 1861), s. 29—Overstaying Leave mthotit permission. 

The failure of a Police constable to resume his dut> on the expiration of his leave, does 
not constitute an offence under s. 29, Act V of 1861. 

The accused, a Police constable, obtained leave of absence from his duties, 
which had expired on the 15th October 1880. He obtained no extension of 
leave, but did not return to [e26] resume his duties until the middle of 
December. He was then charged witli having committed an offence under 
s. 29, Act V of 1861, by having overstayed his leave without permission, and 
being found guilty, was sentenced to two months’ rigorous imprisonment. 

He petitioned the High Court against this conviction and sentence. 

Baboo Bmkant Nath Doss for the Petitioner. 

The Judgment of the Court (Mitter and Maclean, JJ.) w^as delivered by 

Mitter, J. —The petitioner, a constable, obtained a month’s leave, but 
failed to join his post at the expiration of that time. For this omission on his 
part he has been committed under s. 291, Act V of 1861, and sentenced to two 
months’ rigorous imprisonment. 

We think the conviction is bad, because his failure to resume his duty on 
the expiration of the leave, does not, in our opinion, constitute an offence under 
the aforesaid section. 

The conviction is therefore set aside. 

Conviction set aside. 


* Motion, No. 9 of 1881, against the order of C. K. Buckland, Esq., Magistrate of 
Howrah, dated the 17th December 1880 

I iSec. 29 :—Every Police Officer who shall be guilty of any violation of duty or Wilful 
, breach or neglect of any rule or regulation or lawful order made 

Penalties for neglect of by competent authority ; or who shall withdraw from the duties 
duty, &c. of his office without permission, or without having given pre¬ 

vious notice for the penod of two months ; at who shall engage 
without authority in any employment other than his Police duty ; or who shall be guilty of 
cowardice, or who shall offer any unwarrantable personal violence to any person in bis 
custody, shall be liable, on conviction before a Magistnite, to a penalty not exceeding three 
months’ pay, or to imprisonment, with or without hard labour, for a period not exceeding 
three months, or to both.] r, 
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re Cal. 6M] 

ORIGINAL CIVIL. 



The 7th February, 1881. 

Present: 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontifex. 


Kedamauth Doss and another.Plaintiff 

verms 

Protab Chunder Doss and others.Defendants. 


Common Ancestor—Claim as Collateral Heir — Evidence-Amendment of Record on Appeal. 

-tt • i 

Where the plaintiff claimed as paternal uncle’s grandson and only heir of N, and the 
evidence showed that N's father was one of three brothers, but it was not stated in the plaint, 
nor shown by the evidence, who was the father of the three brothers,— Held, that the suit 
ought to be dismissed, it being incumbent on the plaintiff, claiming as a collateral heir, to 
show who the common ancestor was from whom he derived title. 

1617] A second plaintiff was added m the Court below, but no amendment was made in 
the record, and the suit was dismissed with costs. An appeal being brought, the original 
plaintiff failed to pay the costs, was made insolvent, and the Official Assignee declined to- 
proceed with the appeal. It~wa& objected that the appeal ought to be dismissed, there being 
no appellant on the record ; but the Court allowed the appeal to proceed, and the amendment 
ordered by the Court below to be effected 

Appeal from a decision of Broughton, J., dated the 20tli August 1880 

The suit was brought for possession of a family dwelling-house and land 
in Calcutta. The plaint stated that one Nohocoomar Dhara was in his lifetime 
the absolute owner of the house and land in suit; that he died intestate and 
without issue in 1867, leaving his widow, Otulmoney Dossee, and the plain¬ 
tiff, his paternal uncle's grandson, him surviving ; that Otulmoney was in 
possession of the said house and land until her death, which took place m 
March 1879, when the defendants took possession of the premises and refused 
to give them up to the plaintiff, who submitted that, on the death of Otulmoney, 
he became absolutely entitled to the said house and land as the heir of Nobo- 
coomar Dhara according to Hindu law. 

Koylashmoney, the second plaintiff, was added during the hearing of 
the case. 

The facts material to the report are sufficiently set out in the judgment 
of the Court. 

The evidence having shown that Nobocoomar’s father had two brothers, 
who were stated to be dead, but it was not shown how their property hod 
devolved, Broughton, J., thinking the plaintiff’s case vei’y unsatisfactory, and 
remarking, among other things, that “none of the witnesses seem to know 
anything of the father of the three brothers,’’ dismissed the suit with costs. 

From this decision the plaintiffs appealed. * 

Mr. Bonnerj-ee and Mr. Trevelyan for the Appellant Koylashmoney. 

Mr. MtUra and Mr. Lee for the Respondents. 

[628] The following Judgments were delivered :— 

Garth, C. J. —I think that the judgment of the Court below should be 
affirmed, upon the single ground that the plaintiff has not shown who is the 
common ancestor through whom he claims title to the property in question 
from Nobocoomar Dhara. 

8 OAIi.-t^7 
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The case oomra before us under rather peet^r eiroumstauees.. The 
original plaintiff, Eedamauth Doss, claimed as the scde heir of Nobocoomar 
Dhara ; but it turned out at the trial that if the plaintiff should make out 
his title to the property, his mother, the witness Eoylashmoney Dossee, would 
be entitled to a share of it. Upon this it was objected by the defendants’ 
counsel that her name ought to be added as a co-plaintiff, and an order was 
made by the Court to that effect, although the plaint does not appear to have 
been amended. 

The deor^ of the Court below being then given for the defendants with 
costs, the plaintiff Kedamauth did not pay the costs ; consequently he has been 
made an insolvent by the defendants, and the OfiBcial Assignee has declined to 
proceed with the appeal on behalf of the creditors. Koylashmoney Dossee is, 
therefore, the only appellant, and an objection was taken before us that as 
it did not appear upon the proceedings that she was a party to the record, the 
appeal should be dismissed. But we thought it right under the circumstances 
to allow the argument to proceed, upon the understanding that an amend¬ 
ment was to be made by the proper officer in accordance with the order of 
the Court below. 

We have, therefore, properly speaking, to consider only the case of 
Koylashmoney Dossee ; but, as both plaintiffs claim under the same title, it 
will really be necessary to consider the whole case, as if Kedernauth had not 
become an insolvent. 

The plaintiff Kedamauth claimed to be the heir of Nobocoomar Dhara, 
as being the only surviving son of his paternal uncle’s daughter ; but it turned 
out in the course of the ease that he had a brother, who is now dead, and 
who, if he had lived, would have been his co-heir. This brother’s share, if 
he bad any, would now have passed to his mother Koylashmoney, and this is 
the reason why she was ordered to be made a co-plaintiff. 

[629] Koylashmoney was herself called as a witness at the trial ; and if 
her story is to be believed, she proved the following facts:— 

Eammohun, Ramjoy, and Rambuddo were three brothers ; Koylashmoney 
herself was the only daughter of Ramjoy, and hej‘ father and mother were both 
dead. Eammohun left no children, and he and his wife are both dead ; butRam- 
mohun’s mother, although an old woman, is not proved to be dead. Rambuddo, 
who would seem to have been known by other names, was the father of Nobo¬ 
coomar, who died without issue, and his wife is dead also. 

Several points were raised in the Court below and pressed upon us here by 
the defendants’ counsel with regard to the insufficiency of the evidence ; but I 
would decide the appeal upon this one point only. 

The common ancestor is of course alleged by the plaint Jbo Mhve been the 
father of the three brothers ; but it is not shown who or what be was, nor is 
even his name mentioned. No information whatever has been given to the 
Court restpecting him, and no sufficient reason has been suggested why such a 
material element in the case has been omitted. It is certainly very remarkable 
that Koylashmoney, if her story be true, should not know who her father’s 
father was ; and it does not appear that any steps have been taken to ascertain 
that fact. 

It must be borne in mind, that the brothers would not have inherited 
directly from one another, but through their father; and that the father would, 
if alive, be mititled to the property in question before Ramjoy. In this respect 
the rule of Hindu law is similar to the law of England since the Statute 3 and 
4 WiU. IV, o. 106, s.*J); and I believe that the rule of evidence there in oases 

♦ 


460 



. FBQTAB CHUNDBR DOSB fto. [1881] I. Is, B. 6 0»l. 

like the present is correct laid down in the last Edition of Bosooe's Nisi Prim 
Evidence p. 1010, that where the plaintiff claims as a collateral heir, he is bound 
to allege and prove his title through the common ancestor in all Us stages ; and 
one most important stage is of counse the common ancestor himself. 

It is obviously only fair to the defendants that this rule should be strictly 
observed ; because although Bam joy, Bam- [680] mohun, and Bambuddo may 
be said and believed by the witnesses to be three brothers, it is possible that 
they may in fact be cousins or related in some other degree, or that their legiti¬ 
macy may be doubtful, or that they may have other brothers, who, if alive, 
would take as heirs in priority to the plaintiffs. 

I think, therefore, that, upon this ground alone, the appeal should be 
dismissed with costs on scale 2. 

Pontifex, J.—I agree with Broughton, J., that the evidence is untnist* 
worthy and insufficient- to entitle the plaintiff to a decree. 

It seems to me incredible that Koylashmoney should not know her grand¬ 
father’s name. But it may have been material to suppress it, as it might have 
given the defendants a clue. In my opinion the plaint ought to have stated 
the descent from a common ancestor, and the evidence ought to have supported 
such statement. 

Then the failure of the male plaintiff to present himself as a witness is 
very gravely suspicious. According to the evidence of the Doctor, his father- 
in-law, Nobocoomar arranged his marriage and acknowledged him as his 
nephew. But if this is true, it must have liappened immediately before 
Nobocooraar’s death, and the necessary consequence must have been that the 
male plaintiff must have performed Nobocoomar’s shrad. 

Now the evidence does not show that he did perform the shrad, and 
according to the evidence the defendants must liave been aware from being in 
the house whether he did so or not. If he had presented himself as a witness, 
the first question would have been—Did you perform the shrad or not ; and if 
not, why not ? It seems to me that he could not face this question ; and not 
only do 1 think the evidence is insufficient to give the plaintiffs a decree, but 1 
also have a very grave suspicion that the whole case is untrue. 

Appeal dismissed 

Attorney for the Appellant Koylashmoney : Mr. E. 0. Moses, 

Attorney for the Eespondents: Baboo N. C. Biirral. 
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£681] The 7th Febrmry, 1891, 

Present : 

Sir Biohard Garth, Kt., Chief Justice, and Mr. Justice Pontifbx. 


Abdool Futteh Moulvie.Defendant 

versus 

Zabunnessa Ehatun.Plaintiff. 


Mahamedan Late—Husband and Wife — Maintenance Decree for past 

Matntenance. 

In a suit for maintenance by a Mahomedan wife against her husband, where there was 
no decree or agreement for maintenance before suit,— Held, reversing the decision of the Court 
below, that the decree should not have awarded past maintenance, but that maintenance 
should have been made payable only from the date of the decree. 

Held also, that future maintenance should have been given only during the continuance 
of the marriage, and not during the term of the plaintifi’s natural life. 

Appeal from a decision of WiLsOH, J., dated the 20th July 1880. 

This suit was brought by the respondent Zabunnessa Khatun for dower 
and maintenance. She stated in her plaint that she was married to the defend¬ 
ant in Calcutta on the 12th March 1874 , that on the same day, and in con¬ 
sideration of the marriage, a kabinamah or settlement was executed, by which 
defendant promised to pay her Es. 10,000 on demand by way of dower; that 
she cohabited with him until the end of December 1877, when be left her, and 
had not since contributed anything to her maintenance. In November 1878, 
she demanded payment of her dower, and of the sum of Ks. 100 per month for 
her maintenance from January 1878, and that the defendant should make 
provision for her future maintenance at the same rate, as long as he should not 
cohabit with her. 

The defence was, that the defendant's signature to the kabinamah had 
been obtained by the plaintiff’s father fraudulently misrepresenting the status 
of the plaintiff among Mahomedans, which the defendant found afterwards to 
be much lower than his own ; that the dower was not wholly payable on 
demand, but that a portion of it was deferred dower, and the kabinamah had 
been altered in that respect ; that the plaintiff was not entitled to mainten- 
[632] ance, as she had never lived with the defendant and the marriage had 
never been consummated. The defendant appeared in person at the hearing. 

Wilson, J. gave the plaintiff a deci*ee for the dower and for Rs. 1,400 
for arrears of maintenance, from March 1878 until the end of June 1880, at 
the rate of Rs. 50 a month; and it was further ordered, that “ the defendant 
should pay monthly to the plaintiff, during the term of her natural life, Rs. 50, 
from the Ist July 1880, for her maintenance and support." 

From this decision the defendant appealed. 

Mr. P^ard for the 4i^ellant. 

Mr. Bonnerjee and Mr. Trevelyan for the Respondent. 

The Judgment of the Court (Garth, C. J., and Pontifbx, J.) was 
delivered by 

Garth, C. J. —The only material question which we are called upon to 
decide in this appeal, is as to the maintenance. The plaintiff’s right to the 
dow^ is hardly disputed. 
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Mr. Ptffard certainly contended, in the first place, that the defendant 
V 19 S placed at a great disadvantage at the trial in consequence of being obliged 
to conduct his own case ; and urg^ that the Court should allow him a new 
trial upon payment of costs. But there is clearly no ground for this contention. 
The defendant has never applied for a new trial in the Court below, and any 
disadvantage under which he has laboured is due to his own default. 

With regard to the question of maintenance, Mr. Piffard does not object 
to the amount of the monthly allowance; but be contends that the decree is 
erroneous in two respects : first, that no order ought to have been made for past 
maintenance ; and second, that it should have been made payable, not during 
the plaintiff’s natural life, but only during the continuance of the marriage. 

As the defendant conducted his own case at the trial, it would appear that 
the attention of the learned Judge was never called [633] to either of these 
points; but upon reference to the authorities, we think that Mr, Ptffard’s 
Qontention is well founded. 

As to the first point, the law is stated thus in Baillie’s Digest, p. 443 :— 
" When a woman sues her husband for maintenance for a time antecedent to 
any order of the Judge or mutual agreement of the parties, the Judge is not to 
decree maintenance for the past.” And the same rule is laid down in much 
the same terms in the Hedaya, Vol. I, p. 398, and quoted in the Tagore Law 
Lectures for 1873, p. 453. We think, therefore, that as in this case no decree 
or'scgreement for maintenance was made before this suit, the maintenance 
should have been made payable only from the date of the decree. 

We think it also quite clear that maintenance can only be payable during 
the continuance of the marriage. 

The decree will, therefore, be modified accordingly, and as the appellant 
has partially succeeded, we think that the parties should pay their own costs 
of this appeal. 

Decree varied. 

Attorneys for the Appellant; Messrs. Dhur and Dhnr. 

Attorney forsthe Eespondent : Mr. Leslie. 

NOTES. 

IMAHOMEDAM LAW—WIFE’S VAINTEMANCE- 

ISee also (1896) 19 All. 50; (1883) 7 Bom. 180 ; (1882) 5 All. 226. For the differoaoe 
between the Shiah Law and the Bunni Law, see Tyabji's Mahomediin Law (1918) p. 236.] 
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INSOLVENCY JUBISDIOTION. 

The 18th, 19th, and 20th Samtary, and 7ih February, 1881. 

Fbesekt: 

Sir Biohaed Garth, Kt., Chief Justice, and Mr. Justice Pontifex. 

In the matter of Morgan and another.Insolvents. 

B. S. Gubboy 
verms 

A. B. Miller. 

Insolvent Aei (II and lU Viet., e. 21, a 2S) — Reputed Otimership — Possesiiio7i, Order, 
or Di^ositkm—Consent of True Owner—Partner out of Jurisdiction—Mortgage 

of Chattels — Priority. 

In 1878 the members of the firm of A and Co. mortgaged the live and dead stock, 
chattels,'and effects belonging to the firm to B, the mortgage deed containing a clause to the 
effect that as long as there vras anything due on the mortgage, the mortgaged property should 
be treated and considered as the property, and in the order and disposition, of the mortgagee. 
A and Co. sab*[68i]8equent]y obtained further advances from B : at this time A was residing 
out of the jurisdiction of the Court, and the instruments creating the further charges were sign¬ 
ed by his attorney. C and B, the two members of the firm residing in Calcutta, remained in 
possession of the mortgaged property up to the 10th May 1880, when they became insolvent, and 
their property was vested in the Official Assignee, who entered into possession. On the 12th May 
the mortgagee also entered into possession. On the 26th June A, the remaining partner of 
the firm, returned to Calcutta and filed his petition of insolvency. 

Upon a petition by the mortgagee claiming to be paid his mortgage-money in priority to 
the other creditors of the firm,—• 

Seld, that the goods and chattels of the firm which were covered by the mortgage and 
turth» charges did not vest in the Official Assignee upon the insolvency of C and D. 

Reynolds v. Bowley (L. B.. 2 Q. B., 474 ; in the Court below. Id. 41) and Ex parte 
Dorman (L. B., 8 Ch., 51) followed; In re Hill Ex parte Lepage (Post p. 636, note) 
ffistinguished. 

Appeal from a decision of Bbouohton, J., dated 24th July 1880. 

In this case it appeared that Bichard Morgan, William Forbes, and Thomas 
Smith carried on business, as livery stable-keepers, in Calcutta, under the style 
of *' Thomas Smith and Go.’* The business was carried on by Morgan and 
Forb^, Smith taking no part in the management, and residing in England. 
On the 5th May 1878 Morgan, Forbes, and Smith mortgaged aU the live and dead 
stock, chattels and effects, good-will, debts, and sums of money outstanding, 
bdonging to the business, to one Elias Gubboy, to secure the repayment of 
the sum of Bs.* 35,000, with interest. The mortgage-deed contain^ a proviso 
that, as long as any mcmey remained due on the mortgage, the mortgaged 
property should be treated and considered as the property and in the older 
and disposition of the mortgagee. On the 27th May 1878, tmd the 24th 
April 1879, further advt^noes were made to the firm by Gubboy. These 
fc^her charges were executed behalf of Smith by his attorney. The mort¬ 
gaged property remalnedin the possession of the mortgagors. On the 10th 
May 1880, Mor^in end ’EtudMis Sed theb petition in the Court for the Bdiief 
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of Insolvent Debtors, snd their estate and effeots vested ‘ in the OMoial 
Assignee, who entered into possession. On £6SSj the 12th May, the mortga^ 
entered into possession. On the 26th June, Smith returned to Galont^ 
filed his petition. 

The mortgagee now filed a petition, praying that the property comprise 
in the mortgage might be sold, and that his claim might be satisfied in priority 
to that of the other creditors. He contended that the mortgaged property was 
not, by the consent of the true owners, in the possession, order, or disposition 
of the insolvents as reputed owners, within the meaning of s. 23 of the 
Insolvent Act. 

Mr. Phillips and Mr. Trevelyan for the petitioner. 

Mr. Kennedy for the Official Assignee. 

Mr. B. Allen for an opposing creditor. 

Mr. Phillips. —Section 23 of the Insolvent Act does not affect the mort¬ 
gagee. This case comes within the principle laid down in Beynolds v. BowUy 
(L. B., 2 Q. B., 474 ; in the Court below, Jd., 41), which decides, that where 
one partner allows the other, bond fide, to carry on the business ostensibly as 
his own, on the bankruptcy of the latter, the share of the dormant partner in 
the partnership stock-in-trade cannot be dealt with as in the possession, order, or 
disposition of the bankrupt as reputed owner with the consent of the true owner. 
Hete.Smith was not insolvent at the time of the insolvency of the other partners. 
In Ex parte Doiman (L. R., 8 Oh., 51), the Lords Justices held, that the clause 
relating to goods in the possession, order, or disposition of a bankrupt is con¬ 
fined to cases where the bankrupt is in tlie sole possession of goods as the sole 
reputed owner ; and they say,—“ It is obvious that if the clause was held to 
apply to every case where goods, with the permission of the true owner, are 
left in the possession of a bankrupt, jointly with others as reputed owners, 
great injustice would be done in every case in which goods are left in the 
possession of a firm, one of whose members becomes bankrupt. It surely never 
could have been intended that if goods ai'e left by the true owner in the 
possession of the firm of A and B, of whom A becomes bankrupt, but B remains 
solvent, the goods should [636] become the property of .4 divisible among his 
creditors.” That case was approved of in In re Bainbridge (L. R., 8 Ch. Div., 
218), where it was pointed out that Byall v. Bowles (1 Ves., Sen., 375 ; S.C., 1 
Atk., 164) is no longer law. 

Mr. Kennedy for the Official Assignee.—At the time when the petition 
was filed, so far as the mortgaged property was the property of Gubboy, the in¬ 
solvents had, by the consent and permission of the true owner, in their posses¬ 
sion, order or disposition, goods and chattels, of which they were the reputed 
ownerst and of which they had taken upon themselves the sale, alteration, or 
disposition as owners. Such goods and chattels, therefore, became their pro¬ 
perty, so as to become vested in the Official Assignee. There was nothing to 
integer ewith the management, sale, order, or disposition of the insolvents ; 
and they did in fact deal with the property as owners. The insolvents, there- 
faeOf liad in themselves the management of the property. aThe oases of 
Beynolds v. Bowley (L. R., 2 Q. B., 474 ; in the Court below, Id., 41) and Ex 
parte Dorman.iXi> R.» 8 Ch. 51) are distinguishable. This case comes within the 
principles laid down in Byall v. Bowles (l Ves., Sen., 375 ; s. c., 1 Atk., 164). 
It has been said on the other side that Byall v. Bowles (1 Ves., Sen., 375 ; 
S. C., 1 Atk., 164) has been overruled. But in In re Bainbridge (L. R.. 8 Ch.. 
Div., 218), which is cited as an authority for that proposition,. it was merely, 
said, that the law had been altered by statute, not tbatRyaU v. Bowles (1 Yas. 
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Sen,, 875; s. c., 1 Atk., 164) had been overmled. The law laid down in Bv&tt v. 

(1 Ves., Sen,5^376; S.C.,1 Atk., 164) is untouched. In In re Hill* decfided by 
PONTIFEX, J., C6S7J August 14th 1874, one Lepage, the original owner of a busi¬ 
ness, sold it to three persons, taking from them a mortgage of the stock-in-trade, 
etc., and leaving them in possession. Ultimately, the partners consisted of Hill, 
the insolvent, and one Hogan, who was a dormant partner and lived out of the 
jurisdiction. The whole of the property remained in the possession of, the 
insolvent, with the consent of Hogan. Ex parte Dorman (L, E., 8 Ch.'.^ffl) knd 
Reynolds v. Bowley (L. E., 2 Q. B., 474 ; in the Court below. Id., 41) were cited, 
and it was argued that the principle of those cases prevented the property from 
being in the [688] order and disposition of Hill. But PONTiFEX, J., held, that the 
goods were in the order and disposition of Hill only, and that Lepage had no pre¬ 
ferential right. Reynolds v. Boxoley (L. E., 2 Q. B., 474 ; in the Court below. 
Id., 41) is the case of a dormant partner, but what was there held was, that 
the dormant partner was actually in possession. He was not a mortgagee, the 
whole of the property belonged to him, that is to say, was in the order and 
disposition of the insolvent partner. Here the person who claims leaves the 
property in the disposition of persons who are insolvent. Gubboy was the true 

* In re HiU. Ex parte Lepage. . 

In this case one Lepage sold his business, which was carried on under the name of “C. 
Lepage & Co.,” to three persons named Barham, Hill, and Seymour. The name of the firm 
was immediately changed to “Barham, Hill, A Go.” Part of the purchase-money remained 
outstanding, and the good-will, stock-in-tr.'vde, shop-fixtures, and book-debts of the business 
were mortgaged to Lepage by his vendees, subject to a proviso for redemption on payment 
within seven years of the principal sum secured and interest. In 1870, Seymour, with the 
consent of Iiepage, sold hts share in the business to one Thomson, who agreed to become 
liable to Lepage for all claims which Lepage might have against Sisymour. In 1871, the 
share of Barham (who was dead) was sold by his executor to Hill and Thomson, who agreed 
to become liable to Lepage in respect of such share. In 1871, Hill and Thomson executed 
a bond in favour of Lepage, for the purpose of securing the sum of Bs. ‘24,936 then due 
to him on the mortgage; and to secure certain other sums due by them to him, gave 
him their joint and several promissory note for Bs. 27,648. In December 1871, Thomson 
left India owing to ill-health, and shortly afterwards sold his share to one Hogan, remaining 
however liable to Lepage. Thomson was never advertised out of the firm in consequf'uce of 
a private arrangement between himself and Hogan, who was admitted as a dormant partner. 
In 1878 Hill became insolvent, and filed his petition. Lepage filed a petition claiming 
priority. 

Mr. Phtllips tot Lepage. 

Mr. Kennedy and Mr. Evans for the Ofiicial Assignee. 

Mr. Watson tot Hill. 

PONTIFEX, J. —Lepage claims to be not only a creditor of the estate, but a secured 
creditor. He claims under a deed which provided that he was not to be paid for seven years. 
The property was left in the possession of Hill. Mr. Phillips says, that the property was 
not in hiB possession with the consent of the true owner. The proviso in the deed does not 
affect his possession— •Reynolds v. Bowley (L. R., 2 Q. B., 474; in the Court below, Id., 41); 
spaekman v. Miller (12 C. B., N. 8. 659). 

The claimant has consented to Barham, Hill & Co. being in possession of the property 
mortgaged to him, and if it remained so, he could not take. Mr. Phillips has cited Ex parte 
I>orman (L, B., 8Gh., 51) and Reynolds v. Bowley (L. B., 2 Q. B., 474; in the Court below, 
Id., 41;. In both these cases the possession of the property was the possession of both 
partners, and therefore was not such a sole possession, order, or disposition as required by 
s. 23 of the Insolvent Act, This case is difierent. Hogan was out of the jurisdiction, and was 
a dormant partner. Neither of the authorities cited would operate to enable the Official 
Assignee to succeed in any action against Hogan, and I do not see why Lepage is to be in a 
better position. The only person in whose possession, order, or disposition the goods were 
was Hill, 

Proof allowed subject to adjustment of the amount with the Official Assignee. In case 
of difference, to be rdmed tatlw Court. Preferential right disallowed, and petitioning 
•reditor to taka rateably wildi the other oreditotB.] 
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oymf^, and the property was in the order and dispo8iti(»i of the insolvents. 
Gubboy had the power to resume his rights, to take the property out of the 
possession of the persons to whom he had entrusted it. and therefore he was 
the true owner. In Ex parte Dorman (L. E., 8 Ch., 61), the property was in 
the possession of the solvent partner as well as in that of the insolvent partner. 
But the case is different here. The property was in the possession of the insol¬ 
vent partners alone. Here the horses were kept for the purpose of being hired 
out, and the fact that the insolvents did let them out would strengthen the 
belief of the creditor that the insolvents were the actual owners. The interest 
of the partners in the partnership property* was such as to be within their, 
order and disposition, and they did deal with and dispose of it; Hornsby v. 
Miller (1 E. & E., 192). With respect to the rights of the mortgagee in substi¬ 
tuted proiwrty, the mortgage-deed provides, that the mortgagors shall make 
over the live and dead stock, etc., to the mortgagee on demand in writing. 
That might include substituted and additional stock. But the right does not 
arise until demand in writing has been made, and there is no evidence of any 
such demand. 

Mr. Allen for an opposing creditor.—This case is within the mischief 
which the Insolvent Act endeavours to prevent. Credit was acquired by the 
insolvents having possession of and dealing with the .property. My clients 
dealt with the insolvents upon the faith that the property in the possession 
of the insolvents was their own property. It was in their visible posses- 
[bSSlsion, and was actually dealt with by them as owners, at least, so far as 
regarded the public : Ex parte The Union Bank of Manchester, In re Jackson (L. 
R., 12 Eq., 354). Smith was neither in possession, nor exercising any rights of 
ownership. The mortgagee was the true owner. The three partners executed 
the mortgage, conferring the ownership on Gubboy. He allowed the property 
to remain in the possession of the insolvents; therefore, on the plain construc¬ 
tion of s. 23, the property was in the possession of the insolvents with the 
consent and permission of the true owner. The case is clear, unless it is to be 
considered as affected by the English authorities. Reynolds v. Boioley (L. R., 
2 Q., B., 474 ; in the Court below. Id., 41) is distinguishable. The real reason of 
the decision in that case was, that, on the facts, the Court could not say that it 
came within s. 123 of 12 & 13 Yict., c. 106. The person in whose possession the 
property was, was both real and reputed owner. His sister was also real owner 
jointly in possession with him. She had transfeiTed none of her rights. See the 
judgment of Phear, J., in In re Agabey (2 Ind. Jur., N. S., 240). Ex parte 
Dorman (L. R,, 8 Ch., 51) is also distinguishable. There the property was in 
the reputed ownership of the infant. Here Smith is out of possession, and out 
of the jurisdiction. He is really insolvent. Had he been here, there would 
have been no difficulty. Does the fact of his absence improve the mortgagee’s 
position? He has parted with his right as owner. 

Mr. Phillips in reply. 

Broikjhton, J. (after Stating the facts of the case, continued).—The 
Official Assignee contends, that the property was in the possession, order, and 
disposition of,the insolvents within the meaning of the 23rd section of the 
Insolvenk Act, and musthe deemed to be the property of the insolvents, Morgan 
and Eorbes. 

If the Official Assignee is wrong in this contention, it follows that the 
substantial partner of a business in Calcutta may [6W] leave the country, 
mortgage the whole of his share in the business for its full value, and leave his 
partners, who may be men without any or with very little capital, to carry on 
the business on the same scale as before, while the mortgagee, who is the real 
• 
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by; w;»l if liB only 8toi» in after tile lerlaKars here Itevo filed 
tibbir peiitionef but before the partner who is absent has tune to oome out and 
do the same, may sweep away the whole of the assets ol the partnershp, and 
leave the other oreditomi who may have dealt with the firm^ on the credit of its 
atqpsfent wealth, with nothing. It seems to me that this is a state of things 
d^Mtly in conflict with the spirit of the 23rd section of the Insolvent Act, 
which is intended to prevent traders trading on fictitious credit Nevertheless, 
if the law is so, it must be obeyed; and Mr Phillips, on behalf of the mortgagee, 
contends, upon the authority of certain cases decided in the English Courts 
upon similar sections of the Banlftuptoy Acts, that so it is. 

The words of s. 23, upon which the question turns, are these :—“ If any 
such insolvent shall, at the time of filing the petition, by the consent of the 
true owner thereof, have in his possession, order, or disposition any goods or 
chattels, whereof such insolvent is reputed owner, or whereof he has taken 
upon him the sale, alteration, or disposition as owner, the same shidl be deemed 
to be the property of such insolvent so as to become vested in the Official 
Assignee of the Court by the order made in pursuance of the Act.” 

The first case upon which Mr. PhiUips relies, in order of date, is the case 
of Beynolds v BowUy (L. B., 2 Q. B. 474 ; in the Court below, Id., 41). 


In that case the plaintiff was the sister of Mr. T. H. Beynolds, a cowkeeper, 
who was adjudged bankrupt on the 9th December 1864. The defendants were 
the creditor’s assignees. 


The plaintiff and her brother owned a number of cows and the stock of 
a dairy farm, in equal shares; and they entered into a written agreement 
to carry out the business with an equal share in the profits. They agreed to 
take the farm on a 14'years' lease, and in the case of the death of Mr. T. H. 
Beynolds, [641] the piaintiff was to retain her interest or share in the lease. 
The plaintiff also agreed to be a sleeping partner, the busings to be conducted 
and carried in the name of T. H. Beynolds. The lease was granted to T. H. 
Beynolds alone. They both resided at the farm-house. The plaintiff did not 
interfere in any way with the management of the business, but devoted her whole 
time and labour to assisting her brother. It was not generally known that the 
plaintiff was a partner, although it was known to their relatives and friends, and 
to some of the tradesmen in the neighbouring town, Swindon. The plaintiff 
and her brother drew equally on account of their shares in the profits. 

On November 16th the brother being embarrassed on account of a bill 
accepted by him for a brother, absconded, and then committed an act of bank¬ 
ruptcy, of which the plaintiff had notice ; but she remained on the farm selling 
the milk, Ac., until the property ^as seized by the messenger of the Court. 

On the 9th of December, T. H. Beynolds was adjudicated a bankrupt, and 
the defendants were appointed creditors-assignees, and the messen^r seized 
the stock on the same day under the usual warrant. On the 10th of December, • 
notice was given to the defendants that the plaintiff claimed an interest in the 
stock. In January 1866 the defendants, under an order of the Court, sold the 
stock. Under th^ circvunstances, the Court of Queen’s Bench held, on the 
authority of the decided oases, but with some doubt, that the stock was in the 
possession and order and disposition of the bankrupt with the consent of the 
true owner, and might be dealt with under s. 126 of 12 and 13 Viet., c« 106, a 
section similar in ite terms to the 2drd section of the Indian Insolvent Act. 
But this decision Was reversed by the Court of Exchequer Chamber. The 
Chid! Baron adopted i^e words of B^on in Irndy. Green (16 M. and W. 

216, see p. 223), mt„ ^at the'true pWnermust be one parson, and the apparmit 
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owniBtr iknother person, in ord^ thftt Ihe propezifey.is^ht pftgs to the otoditore- 
aesignees; and that, as thd brother^ who was ban^pt, and the sister were 
equally entitled to. pcMssession and equally owners, the section did not apply. 
Mr. Justice WiLLsi and Baron BBAMWBifL came to the same conclusion as the 
Chief Baron, but put it on the ground that the bankrupt was not in f6«l] fact 
in sole possession of the property ; his sister was as much in possession as 
he was. 

The case of Beynolds v. Bowley (L. B., 2 Q. B., 474 ; in the Court below 
Id., 41), differs from tbe present case in this particular, namely, that the pro* 
perty was in the possession of the bankrupt. In the present case, the third 
partner, Thomas Smith, acting by his attorney, had mortgaged the property to 
the present claimant, who was the true owner— Ex parte Union Bank of 
Manchester, in re Jackson (L. B., 12 Eq., 354). 

But then it is said'that the property was not in the order and disposition 
of Morgan and Forbes, but of the three partners—Smith, Morgan, and Forbes; 
and at the date of the insolvency of the two latter. Smith was not insolvent, 
so that the mortgagee bad a right to come in and claim the property on the 12th 
of May, and the case of Ex parte Dorman (L. B., 8 Ch. 51) is relied on. 

In that case Dorman, the landlord, let his house to a partnership, consist¬ 
ing of two partners—Lake and Clench. Clench was a minor. There were 
certain trade fixtures, and there was some machinery in the house used in the 
business of the partnership, the two partners being in possession. 

On the 29th September 1871, both Lake and Clench committed an act of 
bankruptcy. On the 23rd November Lake was adjudicated bankrupt, but no 
petition in bankruptcy was presented against Clench on account of his infancy. 
Dorman claimed the machinery, plant, and type comprised in the lease; but it 
was ordered by the Begistrar in Bankruptcy, sitting as Chief Judge, to be made 
over to the Trustee in Bankruptcy. From this order Dorman appealed. The 
words of the section of the Act upon which this decision rested (32 and 33 
Viet., c. 11, B. 15, cl. 5) are similar to those of s. 23 of the Indian Insolvent 
Act, and the Lords Justices held, that the clause was confined to cases where 
the bankrupt is in the sole possession of goods as the sole reputed owner. The 
judgment was delivered by Sir George Mellish, who gave his reasons for the 
decision very fully. He said :—“ It is obvious that if the claim was held to apply 
to every case where goods with the permission of the true owner, C643J are left 
in the possession of a bankrupt, great injustice would be done in every case in 
which goods are left in the possession of a firm, one of whose members becomes 
bankrupt. It surely never could have been intended that if goods are left by 
the true owner in possession of the firm of A and B, of whom A becomes 
bankrupt, but B remains solvent, that the goods should become the property of 
A, divisible among his creditors. Cases have happened in which one member of 
t'a most wealthy and solvent firm has, from his private extravagance, become 
bankrupt, and surely it would be absurd that all persons who had trusted the 
finn with the possession of their goods should be depi’ived of their property. 
Then does it make any difference that in this particular case the pesson who was 
in possession of goods with the bankrupts as reputedownere was an infant ? We 
thin k it makes no difference. The fact of Clench being an infant did not prevent 
him from being in possession of the goods jointly with Lake, nor from being one 
of the reputed owners of the goods. The lease to him was not void, but only 
voidable, and Lake having knowingly entered into a contract of partnership with 
an infant, could not deprive him of his rights as a partner. It was argued, indeed, 
that the case came within the mischief agunst which the order and disposition ^ 
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oWira yttis invaded to j^oride, and nvo think it most be admitted that it dora; 
bnt still a consistent construction must be put upon the clause, and we think 
it must be construed either as confined to oases in which the bankrupt is 
solely in possession, or as extending to all cases in which the bankrupt^ is 
in possession jointly with others. There are no words in the clause which 
enable us to distinguish between cases which we might think within the 
mischief intended to be prevented, and cases to which the clause was plainly 
not intended to apply. We cannot, for instance, make a distihotion between 
eases in which the partner of the bankrupt is solvent, and oases where he is 
insolvent, though for some cause he is not made bankrupt; or between oases 
in which the partner of the bankrupt is an infant and cases in which he is of 
full age." 

This decision was followed by the Chief Judge in Bankruptcy, Vice- 
Chancellor Bacon, who said :—“The Act of Parliament is perfectly clear, and 
even if I had not the assistance of Ex -parte [64i] Dorman (L. B., 8 Ch., 51), 
and >f I was not bound by that case, I should act upon it. It is as clear as 
anything can possibly be .”—In re Bainbrtdge ( L. B., 8 Ch. Div., 218). 


The Lord Chief Justice of 'England, in deciding the case of Reynolds v. 
Bowley (. L. B., 2 Q. B., 474; in the Court below Id. 41), in the first instance 
pointed out that there might be cases of hardship on either side; and from the. 
judgment in Ex parte Dorman (L. B., 8 Ch , 51) it must be taken as decided in 
England, that the section must receive a consistent construction, independent 
of the circumstances of the particular case , and as the Indian enactment is an 
Act of Parliament identical in its terms, and having the same object, these 
decisions are, I conceive, binding upon me; and the reasons upon which they 
proceed must also be admitted, as Mr. Phillips contends, to be unanswerable. 

There is, however, a marked difference between the present case and the 
two oases of Reynolds v. Bowley (L. B., 2 Q. B., 474; in the Court below Id., 41) 
and Ex parte Dorman (L. B., 8 Ch., 51). In both these cases the partners were 
actually in jtossession and on the premises. Here one partner was absent 
from the country, and the only persons who were in actual manual possession 
of the property were the two insolvents. This, it seoms to me, must be the 
possession contemplated by the Statute, the object of which is to prevent a 
trader aoquring a false credit by having in his visible possession another person’s 
property. 

In the present case there is a clause in Mr. Gubboy’s mortgage to the 
effect, that as long as there is any money due toshim upon it, the stock-in-trade 
upon the premises in the occupation of the insolvents shall be treated and con¬ 
sidered as the property and in the order of Mr. Gubboy, the mortgagee. 
Mr. Phillips has drawn my attention to this clause, but he does not to any extent 
rely upon it; he rather puts his argument on the decisions of the English Courte 
in the cases I have quoted. I should hold that the clause itself cannot over¬ 
ride the Act of Parliament, and that the parties cannot make a contract, the 
effect of which would be, if it were upheld, to deprive the public of the benefit 
c& a law enagted for their protection. 

Mr. Gubboy did, however, himself rely upon this proviso and abstained from 
taking actual possession of the premises until [645] after the 10th May, when 
Messrs. Morgan and Forbes filed their petition, and when the vesting order on 
that petition was made. 

It is said that the fast iJiat the firm was carried on in the name of 
T. H. Smith, and n&n in that of the other partners, supports the oontentaon ^ 
Mr. Gubboy. Tha^ arg^entI think, answered by observing that it is a matter 
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of notoriety that partnerships are often carried on in the names of persoiu 
who have long ceased to have any connexion with the business. The question 
seems to me to be-r-“ To whom was credit given ? ” and the answer is—“ To 
the ostensible partners, Messrs. Morgan and Forbes." And the further question 
is—“ Why was that credit given to them ? ” The answer is—“ Because they 
appeared to be the owners of a large stock of horses and carriages of their own, 
dealing with them as their own on the premises in which they were in visible 
occupation.” It cannot be supposed that Mr. Allen’s client, a native dealer 
in hay and straw, would have allowed Messrs. Morgan and Forbes to run up 
a bill to the amount of Es. 10,000 if he had known that the real owner 
of the property was Mr. Gubboy, with whom he made no contract, or that 
Mr. T. Smith, who resided in England, was in possession of the property. On 
this ground, I am of opinion that this case can be clearly distinguished from the 
cases relied on for the mortgagee. I do not come to this conclusion in the 
absence of authority;- I refer to the observation of Mr. Justice WiLLES in the 
case of Reynolds v. Bowley (L. E., 2 Q. B., 474 ; see p. 481), who says :—“ I 
am clearly of opinion in accordance with the conclusion of the Lord Chief 
Baron, that the fact of a business being carried on in the name of an ostensible 
partner does not necessarily make a reputed ownership in the partner whose 
name is used. Such a partner may or may not be—I think in this case he 
was not—a reputed owner." 

^ I have said that, in my view, the use of the name “ Thomas Smith ” is not 
material. Messrs. Morgan and Forbes might call themselves Thomas Smith and 
Co., if they wished to do so, and did not infringe the rights of others in so doing, 
and I think this is one of those cases to which Mr. Justice WiLLES refers, and 
[6««] that I have his authority for holding that Messrs. Morgan and Forbes 
were the reputed owners, and that the property was in their order and 
disposition. 

There was also a case (ante p. 636, note), decided in August 1874 by 
Mr. Justice PoNTIFEX, in which the circumstances were somewhat similar, and 
in which both the English cases quoted by Mr. Phillips were discussed. The case 
was that of the insolvency of Mr. Hill, of the firm of Barham and Hill, the 
booksellers. Mr. Lepage who originally owned the business, had sold it to 
Messrs. Hill and Seymour and to the excutors of Mr. Barham, taking a mort¬ 
gage to secure his purchase-money, and leaving the new firm in possession. 
There were subsequently some changes among the partners; and at the time 
of Hill’s insolvency, the firm consisted of Messrs. Hill and Hogan. The latter 
was a Government servant, and on that account stipulated that he would not 
take any active part in the management, but was to be a sleeping partner ; 
and he left the whole of the property in the possession of his partner. Hill, 
who was then in sole actual possession with the consent of his partner Hogan, 
and of Lepage the mortgagee. It was held, that the property vested in the 
Official Assignee. So here, I think, that the property was in the order and 
disposition of the insolvents, Morgan and Forbes, and upon their insolvency 
vested in the Official Assignee ; and that the petition of Mr. Gubboy to be paid 
in Full must be refused. • 

The Official Assignee informs me that this question has been argued by 
arrangement on this petition to avoid the expense of a suit, and agrees that the 
^osts of all parties be paid out of the estate. 

From this decision Mr. Gubboy appealed. 

The Advocate-Gmeral (Mr. G. C. Paul) and Mr. Phillips for the Appellant. 

Mr. Kennedy and Mr. JR. AUen for the Official Assignee. 
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Mr. PhiUips .—is ocmtonded though Smith was eniaiM to cmorhslf 
of the property, it must be considerol that Gubboy £6173 left the whole of the 
property iu the order and dispositiiNi of Mmrgan and Forbes to the exclusion 
of Smith. It is not shown that he knew that Smith was absent. It is more 
probable that Gubboy would prefer to trust Smith than the junior partners. 
Beynolds v. Bmley (L. B.. 2 Q. B., 474 ; in the Court helow, Id., 41) shows 
that the partner out of the oouni^ cannot sweep away the assets of the 
ooncem as the learned Judge in the Court below thought be couldi It is not shown 
that Gubboy assented to Morgan and Forbes having exclusive disposition; it 
can only be inferred from the fact that they were the only partners here. 
I only a^it that Smith was out of the country when the further charges were 
made. In Beynolds v. Botoky (L, E., 2 Q. B., 474; in the Court below. 
Id.., 41) the Court considered the case to be that of a secret partner. It is not 
pretended that Smith was a dormant partner; he was merely out of the country. 
[PONTIPEX, J.—In all the English cases the partner was in the country and 
in possession. Might not the decisions have been different if the partner had 
been abroad?] There is nothing in Beynolds v. Bowley (L.E. 2 Q. B., 474; 
in the Court below, Id. 41) which shows that tlie case turned in any 
way on the partner being on the spot. Smith, by going to England, did 
not leave his goods in the sole disposition of the other partners; they 
held for him and themselves. Suppose that they all went away, would they 
all be out of possession ? If the property had been left in charge of a mana¬ 
ger, would it have gone to his assignees? If a man goes away from his 
house, leaving his servants in charge, he remains in possession of the goods in 
the house. 

In Ex parte Dorman (L. E., 8 Ch., 51) the possession was possession as 
partners ; there was nothing about "actual” possession. Here Smith was carrying 
on trade; further charges for the purposes of the trade were made by his attorney. 
Possession in the popular sense is not the possession meant by the Statute. Other¬ 
wise possession by a servant would pass the master’s goods to the assignee on 
the servant’s insolvency. Suppose, after the,insolvency of Morgan and Forbes, 
Gubboy had allowed the goods to remain in Smith’s possession, then they 
would have been in his order and disposition, and would have passed to his 
assignee. In In re Bainbridge (L. E., 8 Ch. D., 218), BACON, C. J., says :— 
" Can it be said £6483 that these two gentlemen carrying on partnership together, 
any one part of this property remained in the order and disposition of the 
bankrupt with the consent of the true owner? Not only do I adopt the judicial 
interpretation in Ex parte Dorman (L. E., 8 Ch., 51) and say, that s. 15 
sub-section 5, relates to sole possession of that kind alone, but I say that it 
must be necessarily so, for it is impossible to point out anything in the case to 
show that either of these partners was more a partner than the other. 
Partners are possessed per mie et per tout ; and each of them was lawfully in 
possession of the whole of the assets, but not exclusively in possession, 
not solely in possession.” [Garth. C. J.—Might not the shares of the 
partners only pass ?] The reason that anyting of Gubboy's would pass would 
^ because he had left it in the possession, order or disposition, and reputed 
ownership of the insolvents. It cannot be said that he left it in their posses¬ 
sion according to their shares, so that if one became insolvent his share would 
pass. There are no words in the Act which refer to shares. In re Bainbridge 
(L. B., 8 Ch. B., 21.8) was the case of a share, and it was held that it did 
not pass. This case turps on Gubboy’s having the legal right in the goods and 
chattels. If the dccision^is correct, they wordd pass to the Official Aagignpfi on 
the insolvency of any pcmson In whose possession they happened to be to the 
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exolusion of both mortgagor and mortgagee. Credit was not obtained by the 
possession of the mortgaged goods. In Belcher v. Bellamy (2 £xoh. 309), Pabkb. 
B. says :—*‘It is evident that, at the present day, a trader does not obtain credit 
by the possession and apparent ownership of other persons’ goods, bat in 
oons^nence of his general estimation as a merchant. In order to bring a case 
within the provisions of the Bankrupt Act, there must be a real owner distinct 
from the apparent owner, and the real owner must have consented that the 
trader should have possession of the goods.” Here Thomas Smith A Co., was 
the name of the firm ; it is useless to talk of persons advancing money on the 
faith of Smith not being a member of the firm : Ex parte Vaiuc (L. E., 9 Ch. 
App., 602). 

[6193 Mr. Kennedy for the Official Assignee.—The case of In re Bain- 
hridge (L. B. 8 Ch. D., 218) was based on a Statute which is not in force here. 
Byall V. Bowles (1 -Ves. Sen., 375 ; S. C. 1 Atk., 164) is still an authority; it 
has only been impeached to this extent, that, as far as goods and chatties are 
concerned, the law has been altered by Statute. In In re Bambridge (L. E. 8 
Ch. D. 218) all that passed by virtue of the assignment was purely a chose tn 
action. Chases in action are excluded by the late Bankruptcy Act in England 
from the operation of the order and disi}Osition clause , they were included 
under goods and chattels in the old Acts. Taking the whole of this mortgage- 
deed together, it appears to be framed for the purpose of infringing the insol¬ 
vent law and sweeping away the property of these persons from their creditors. 
Such a clause is in direct contravention of s. 23 of the Insolvent Act. Gubboy 
knew that in case of insolvency he might be treated as having allowed his 
property to be in the order and disposition of the insolvents, and therefore liable 
to be applied in paying the other creditors of the firm, and he tried to 
avoid that. Assuming that the firm was insolvent, the effect of a partner 
remaining abroad does of itself make him the subject of the insolvent 
law. The law infers from the natural consequences of a man’s act that his 
intention was, the consequences should follow—Griffith and Holmes’ Bank¬ 
ruptcy, 98. Mere constructive possession in a person who really has nothing 
to do with the property is not actual possession of proiieity. In all the cases 
there was actual manual possession. In Reynolds v. Bowely (L. R., 2 Q. B., 
474 ; in the Court below. Id., 41), Kelly, O.B., says:—“ It is not to be denied 
tliat there may be cases of a partnership in which goods shall be in the pos¬ 
session, and in the apparently exclusive ownership, of the ostensible partner, so 
as to enable him to obtain credit by reason of his possession and appa¬ 
rently exclusive ownership by which a body of creditors may be wronged and 
even defrauded ; and in which such a possession may be entrusted to him by 
another member of the partnership under circumstances in which the property 
ought to pass to the assignees of the bankrupt.” That was the view taken in In re 
[650] Hill {Ante p. 636) note. That case decides that where a partner is not 
really in possession^ the possession, order, and disposition are with the partner 
in charge. These goods were in the sole possession and in the sole reputed 
ownership of Morgan and Forbes— Ex parte Dorman (h. R. 8Gh., 61). Section 
23 only applies to a class of goods the possession of which implies property, not 
to the case of factors and commission agents. The mortgagee is the true owner; 
all the cases go upon that. The word ” possession’ should have such a meaning 
as to exclude a person not in actual possession. The words of the Act are posses¬ 
sion, order or disjposition, not order and disposition. The insolvents took upon 
themselves the ^sale, alteration or disposition” of the mortgaged property. 
That is a question of fact— Horn v. Baker (9 East, 215) ■ and Ex parte 
Emerson (41 L, J. Bkoy., 20). 
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Mr. Allman the same side.—Gubboy etideavouted to oontrwjt himself out 
of his liability under s. 23. The object of that section is to render available for 
creditors that property which has been held out to the public as a basis for 
credit. The question is one between the creditors and the true owner. The 
creditors would not have trusted Morgan and Forbes if they had known the 
property was Gubboy’s. Morgan and Forbes were exercising rights of owner¬ 
ship. This is precisely the case which the section was meant to provide 
against,' a case where one person is enabled to obtain a false credit by the 
possession of goods which really belong to some one else. The section refers to 
actual possession, to the case of a creditor seeing his debtor apparently 
exercising rights of ownership over property which really belongs to a third 
party. Such actual possession is distinguishable from constructive possession. 
Actual possession once fully acquired can only be lost by deliberate intention 
on the part of the owner to give up possession.—Domat, Bk. Ill, Tit. 
7, s,. 1 Smith was not in possession of any of the goods. Morgan 
and Forbes were in possession. There cannot be a passive acquisition of 
property. There is a distinction between acquiring a right to possess 
and acquiring [681] possession.—Domat, Bk. Ill, Tit, 7, s. 2. The thing 
possessed must be certain; there must be a present intention in the mind of the 
possessor to possess a certain and definite thing. The possession of Smith was 
not actual, it could only have been constructive. He could only have the right 
to possess things bought during his absence. He was not an active partner. His 
only acts were the mortgage and further charges. He must be treated as a 
sleeping partner ; there is no evidence of his active interference with the affairs 
of the firm which was carried on by Morgan and Forbes. The mere use of the 
words “ Thomas Smith & Co.,” is not sufficient to show that he was an active 
partner. In Beynolds v. Bmcley (L. E., 2 Q. B., 474; in the Court below, Id., 
41) the facts did not show that the real owner was separate from the apparent 
owner.— In re Agabey (2 Ind. .Tur., N. 8., 340). In Beynolds v. Bowhy (L. E., 
2 Q. B., 474; in the Court below, Id., 41) there was actual possession by the 
brother and sister; both were actively working in the business. Here there was 
no active interference on the par-t of Smith. His possession could only be 
said to be constructive. There was consent to the reputed ownership of Morgan 
and Forbes— Load v. Grem (15 M & W., 216). 

In Exparie Dorman (L. E., 8 Ch., 51) there was actual possession. 
The goods possessed were owned by the landlord. the lessees had only the 
lught of user. They could have made no title nor have passed any property in 
the goods. To make that case an authority, it must be extended to a case of 
constructive possession. 

Mr, Philhps was not called upon to reply. 

Cur. ad. vuU. 

The following Judgments were delivered :— 

Pontifex, J. (after stating the facts of the case, continued).—^The sole 
question we have to decide is, whether the absence of Smith in England had 
the effect of placing the goods and chattels of the firm in the possession, order 
or disposition of his two partners within the meaning of s. 23 of the Insolvent 
Act. 

If it had that effect, it will be impossible for any partner in a Calcutta firm, 
even when the firm as a fi/m is solvent, to go to England without incurring 
considerable risk. 

£852] If it had not that effect, s. 23 becomes almost inoperative whenever 
a partner in an insdLv&ut firm is in England. 
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It is, of course, a matter of (wustant occurrence that some one partner of 
a Calcutta firm should be in Europe for health or relaxation. 

The construction of the section in the English Bankruptcy Act, corre* 
spending with s. 23 of the Indian Insolvency Act, has lately received considerable 
attention with reference to partners; and the outcome of the decisions is 
certainly in accordance with common sense; for the section is a limitation of, 
or derogation from, the rights of the true owner, and accordingly to be 
construed with strictness. It may be stated thus,—If the possession by one 
partner of the goods of the firm is justifiable—if the circumstances are such as 
to show that his possession is for purposes strictly connected with the partner¬ 
ship, then the order and disposition section will not apply. For the goods are 
not in his sole possession, order or disposition. His actual possession is on 
behalf of himself and his joint owner. 

There may perhaps be cases, such as Lepage's case (see ante, p. 636, 
note) decided by myself, and very briefly reported at p. 33 of Vol. VI, Calcutta 
Reports, where the circumstances may make a material difference. In that 
case there seems to have been a private arrangement, that the fact of Hogan 
being a partner should be concealed, he being a Government officer; and the 
name of Thomson, his predecessor in the firm, was continued with that object, 
although his interest in the firm had ceased. Hogan was not simply a dormant 
partner, but from his position as a Government officer, it was necessary for 
him to conceal the fact of a partnership. 

But whether that case was rightly decided or not, it is in my opinion 
distinguishable from the present case. How can it be said in the present case 
that the action of Smith in allowing these goods and chattels to remain in the 
actual possession of his two partners was unjustifiable ? He had, according 
to a very common practice, gone to Europe; there is no evidence to show that 
he did not intend to return: indeed, during his absence he gave evidence of two 
emphatic acts of ownership by executing [ 663 ] the further charges through 
his attorney. There is no pretence for saying even that he was a dormant 
partner, and certainly he did not court concealment, for he allowed the business 
to be earned on in his own name. 

The c^e of Beynoldsv. Bowley (L. R., 2 Q. B., 474) decided that the order 
and disposition section did not apply to the case of a partner who had agreed 
to be a dormant partner, but who in fact resided on the premises and devoted 
his whole time and labour in assisting the acting partner in the management of 
the business. The majority of the Judges based their judgment on the broad 
ground that the order and disposition section does not apply to cases where 
the person in possession is himself a joint owner; and, having as much 
right to .possession as his co-owner, holds possession by virtue of his own 
ownership. I find that Mr. Justice Bindley, in considering this case, says in 
his valuable book, p. 1162 (4th Edn.) :—“ If this view should prevail, and on 
principle it appears correct, the clause in question will never be applicable to 
dormant partners. But until this reasoning hap been adopted i» bankruptcy, 

' some uncertainty on this important point must exist.” But there have been 
two later decisions confirming the principle of Beyriolds v. Bowley, —namely. 
Ex parte Dorman (L. R., 8 Oh. App., 51), and In re Bainhridqe (L. R„ 8 Oh. 
i)., 218). In Ex parte Dorman (L. R., 8 Oh. App., 51), Lord Justice Melish 
said;—“ There are no words in the clause which enable us to distinguish between 
cases which we might think within the mischief intended to, be prevented and 
cases to which the clause was plainly not intended to apply. We cannot, for 
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Is sc^Toat aad sfta^ where he is iacK^Tentr, though for some reason he is not 
made buikrapt.'* 

The main difficulty which affected me in considering the case arose from- 
the fact that Smith’s absence in 'Pingla.nd put it out of the power of his trade 
creditors to maJke him an insolvent here. But a similar difficulty occurred in 
Ex parte Dorman (L. B., 8 Oh. App., 61), where one ot the partoers was, an 
infant, uid therefore not within the Bankrupt Act. 

I am of opinion that the goods and chattels of the firm, which C65i] were 
covered by the mortgi^e and further charges, did not vest in the Official 
Assignee upon the insolvency of Morgan and Forbes. 

A question was raised by Mr. Allen, whether, in consequence of the assignee 
being in de facto possession at the date of Smith’s insolvency, Mr. Gubboy 
ean now claim possession. But, in the first place, it is evident, that such de 
facto possession was the result of arrangement, and to be treated without 
prejudice to the rights of the parties on the 12th May; and in the next place, 
H cannot be said that, after the 12th May, the assignee was in possession with 
the consent of the true owner so as to allow the section to operate. 

I am, therefore, of opinion that Mr. Gubboy is entitled to the benefit of his 
mortgage and further charges. But the effect of those deeds must be enquired 
into and adjudicated on by the lower Court; and for this pmpose the case must 
be remitted there. Mr. Gubboy must have his costs in both Courts. The 
assignee will be entitled to his costs out of the estate. 

Garth, C.J.—I am quite of the same opinion. 

The rule laid down in the case of Et parte Dorman (L. B., 8 Ch. App., 51) 
appears to me to be founded upon the most manifest justice. 

It must be quite understood that all questions as to what property of the 
firm Mr. Gubboy was entitled to under his mortgage-deeds, are left open by our 
judgment. All we decide is, that he has not been deprived of that property, 
whatever it was, by force of the provisions of s. 23. 

Appeal allowed. 

Attorney for the Appellant: Mr. Gregory. 

Attorneys for the Official Assignee: Messrs. Barrow and Orr. 
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The 22nd January and 3rd February, 1881, 

PBESBNT: 

Sm Bichabd Gabtm, Kt., Chief Justice, Mr. Justice 
Mitter and Mr. Justice Maclean. 

The Empress 

versus 

M. J. Vyapoocy Moodeliar.^' 

Evidence, Admissibility of—Beeimtg iUegal gratification—Penal Code {Act XLV of i860), 

88. 161, 166,— Evidenee-of subsequent but unconnected Receipt, showing footing on which 

parties stood—Evidence Act (I of 1872), ss, 6*13 & 14. 

The accused was ohaigad with having received illegal gratification from C. and Co., on 
three specific occasions in 1876. In 1876, 1877, and 1878, C. and Co. wore doing business 
as commissariat contractors, and the accused was the manager of the Commissariat offiod. 
Held, that evidence of similar but unconnected instances of receiving illegal gratifications 
from C and Co. in 1877 and 1878, was not admissible against him under ss. 6 to 13 of the 
Evidence Act. 

Held, per GARTH, C. J. (MACLEAN, J. concurring), the evidence was not admissible 
under s 14. 

Per garth, C, J.—Section 14 applies to cases where a particular act is more or less 
criminal or culpable according to the state of mind or feeling of the person who does it; not 
to cases where the question of guilt or innocence depends upon actual facts, and not upon the 
state of a man’s mind or feeling. 

Per MlTTER, J. —If the receipt of the illegal gratifications mentioned in the charge be 
considered proved by other evidence, and if it were necessary to ascertain whether the 
accused received them as a motive for showing favour in the exorcise of his official functions, 
the alleged transactions of 1877 and 1878 would be relevant under s. 14, but they would not 
be relevant to establish the fact of payments in 1876. 

This was a reference to the High Court, on a difference of opinion between 
two Judges sitting as the Special Court of British Burma. 

The case referred was as follows : 

“ The accused was charged under s. 161 of the Penal Code with receiving 
illegal gratifications, on three distinct occasions, [656] at Tonghoo, in 
the year 1876, from the firm of Cohen and Co.; and there were also three counts 
charging him under s. 165 of the Penal Code with reference to the same sums. 
He was tried before the Additicmal Becorder and a jury, and acquitted by a 
majority of the jury on all the charges; and the Additional Becorder, dissenting 
from the opinion of the majority, referred the case to the Special Court under 
s. 263 of the Criminal Procedure Code. ^ • 

“ At the trial evidence was admitted of similar, but unconnected, receipts 
of illegal gratifications by the accused from the same firm of Cohen and Go. 
during the years 1877 and 1878 at Thayetmyo. At both places, and ift the three 

* Criminal Reference, No. 1 of 1880, and Letter No. 8-1, ficom B. J. Crosthwaite, Eaq., 
and C. F. Bgerton Allen,.Esq., Judges of the Special Court of British Burma, dated 12th 
November 1880. 
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ianiifc offi<», first at Tooigboo^ then at Thayeti^o; 

“ The Officiating Judidal Gominissiotter, at the hiring before the Speo^ 
Court, was of opinion that the evidence as to the similar but unooimeoted 
receipts of illegal gratifications at Thayetmyo, during the years 1877 and 1878, 
was not admissible to prove the specific charges relating to the year 1876, and 
therefore thought that the verdict of the majority of the jury acquitting the 
accused should not be interfered with. The Additional Becorder was of 


opinion that that evidence was admissible, and that the verdict of the majority 
of the jury should be reversed. 


“ The Officiating Judges, therefore, being unable to agree in a judgment, 
referred the case under s. 80 of the Burma Courts Act (XVII of 1875) to the 
High Court of Judicature at Fort William. 

“ The point as to which the Officiating Judges differ is as follows ; 

“ Whether, in trying the three specific charges of receiving illegal 
gratifications from the firm of Cohen and Co. at Tonghoo in 1876, evidence of 
similar, but unconnected, instances of receiving illegal gratifications from the 
same firm at Thayetmyo in the years 1877 and 1878, is admissible.” 

The Standing Counsel (Mr. Phillips) for the Crown, contended that 
the evidence was admissible. The footing on which these [687] sums 
were received may have remained unchanged during the years 1876, 1877, 
and 1878. It now appears that, in 1878, the footing on which the money 
,1 was received from the firm of Cohen aad Co. by the prisoner was such, 
I* that the receipt of the sums was with a corrupt motive; if they were on the 
same footing in 1876, it would go to show the prisoner’s guilt; then it is sub¬ 
mitted that the evidence is admissible. [Gahth, C. J.—Could you give evi¬ 
dence to show what happened even at a longer interval, say ten years ?] Yes, 
I submit so. The subsequent conduct of the parties can be looked at to show 
on what footing Cohen and Co. and the prisoner were. The longer the 
interval the less would be the probability of the footing having temained the 
same, and therefore of the evidence being conclusive, but it would be admissi¬ 
ble. [Gaeth, C. J.—Does it not depend on intention? Is there any question 
of intention here?] Yes, it is submitted there is ; see s. 161, Penal Code. 
[GaAth, C. j.—S uppose a man charged with theft in 1876: the fact of his 
having stolen something in 1877, a year afterwards, would be no evidence of 
the former crime.] In that case there would be no constant element; 
here we have the parties possibly in the same relation to one another, 
and on the same footing, subject to alteration of place and detail, which 
would be immaterial. The evidence cannot be said to be absolutely irrele¬ 
vant. Proof of subsequent utterance of coin or notes is admissible: see 
Taylor on Evidence, 7th Ed,, § 345, though ^ssibly not if the notes or coin 
were of a different description.— Id., note 1. Inus in Bex v. Smith (4 C. & P., 
411), and Bex v. Taverner (4 0. & P.,413, note), the evidence was held inadmis¬ 
sible on that account. So in Bex v. Harris (7 C. & P., 429). Here the footing was 
probably the same therefore, evidence of subsequent illegal receipt of money is 
admissible. Suppose the footing an innocent one. Might not a prisoner give 
evidence of the footing on which he stood with another person to show he was 
innocent ? Why can evidence not be admitted of the subsequent footing to 
prove bis guilt ? The basis would be the same,— viz,, that the footing remained 
identical. The question here is, pot whether the evidence is sufficient to 
convict, but whether it jus absolutely [ 686 ] inadmissible ? In the case ot 
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subaeqiient to to6 date <d toe las^ edi ebarged. 

purpose of showing the ebaraeter and quality of previous eota of improper 
familiarity. In tlm present ease, what we want to show is the quality and 
oharaoter oi these acts of reoeivi:i^ money. We have not a series of isolated 
aoto, but acts which must have been done on some footing, which may have 
remained the same throughout. [GabTH, C. J. — ^The evidence shows that 
the arrangement was changed in 1877.] There is evidence here to show that 
there was a previous agreement for a monthly sum, but the purpose is not 
stated. Now in 1877, the purpose appears,—may evidence not be given to 
connect them ? They are probably parts of a continuous transaction. Under 
the Evidence Act, s. 6, this evidence would be admissible. It would be for a 
jury to say if the acts were done on the same footing, and if this evidence is 
excluded, the jury would be prevented entirely from finding out what the foot¬ 
ing was to which the-parties were in 1876, so as to see if the footing was the 
same. Sections 8, 9, 14, and 15 of the Evidence Act were also referred 
to, and it was contended the evidence was relevant also under those sections. 

Cur. adv. vult. 

The following Judgments were delivered :— 

Garth, C. J., (Maclean, J. concumng). —The prisoner in this case was 
tried before the Special Court at Rangoon upon three charges for receiving 
money illegally as a public servant, contrary to the provisions of ss. 161 and 
165 of the Indian Penal Code. 

The transactions upon which the charges were based are all said to have 
occurred in the year 1876, and the nature of them was, that the prisoner, being 
then the managing clerk in the commissariat office of Tonghoo, where 
Messrs, Cohen Brothers carried on business as Commissariat contractors, accept¬ 
ed certain remuneration from Messrs. Cohen for services, which he is said to 
have rendered them in his official capacity. 

[ 659 ] The case for the prosecution was that these services were rendered, 
and the remuneration received, by the prisoner under some arrangement, 
which existed between the parties in the year J876, but which came to an end 
in January 1877. 

In the year 1877, the prisoner was transferred to the Commissariat office 
at Thayetmyo; and it was alleged by the prosecution, that in that year 
Messrs. Cohen, who also carried on business as commissariat contractors at the 
latter place, made a similar arrangment there with the prisoner, and that certain 
sums were given to him as remuneration in that year for similar services. 

Upon the trial evidence was adduced on the part of the prosecution, to 
show the receipt of these sums and the existence of this arrangement in 1877. 
But the learned Judges in the Special Court differed in opinion as to whether 
the evidence was admissible, and therefore, under s. 80 of the Burma Courts 
Act, they have referred the question to us in the following terms {reads the 
point referred). • 

It has been contended by Mr. Phillips for the Crown, that the evidence was 
admissible under some one or more of the sections from 5 to 14 of the Evidence 
Act, as showing the illegal nature of the transactions between Messrs. Cohen 
And the prisoner in 1877, and the probability that, if sums were received by 
the prisoner from them for an illegal consideration in that year, the sums which 
were i*eceived from them by the prisoner in the previous year' were also for an 
^illegal consideration. 
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After oarefttUy considering this point and the authorities to which our 
attention was called by Mr. Phlliips, I have come to the conclusion that the 
evidence was not admissible. 


Section 14 seems to me to apply to that class of oases which is discussed 
in Taylor on Evidence, 6th edition, ss. 318 to 322,—that is to say, cases 
where a particular act is more or less criminal or culpable, according to the state 
of mind or feeling of the peraon who does it; as, for instance, in actions of slander 
or C660J false imprisonment, or malicious prosecution, where malice is one 
of the main ingredients in the wrong which is charged, evidence is admissible 
to show that the defendant was actuated by spite or enmity against the plain¬ 
tiff; or again, on a charge of uttering counterfeit coin, evidence is admissible 
to show that the prisoner knew the coin to be counterfeit, because he had 
other similar coin in his possession, or had passed such coin before or after 
the particular occasion which formed the subject of the charge. The illustra¬ 
tions to s. 14, as well as the authorities cited in Taylor, show with sufBoient 
clearness the sort of cases in which this evidence is receivable. 

But I think we must be very careful not to extend the operation of the 
section to other cases, where the question of guilt or innocence depends upon 
actual facts, and not upon the state of a man’s mind or feeling. We have 
no right to prove that a man committed theft or any other crime on one occa¬ 
sion, by showing that he committed similar crimes on other occasions. 

Suppose, for example, that usury was a crime by the law of this country, 
and that a prisoner was charged with having taken usurious interest from A B 
in a transaction which occurred in 1870. It seems quite clear to me, that, 
for the purpose of proving the nature of this transaction in 1870, evidence 
could not be given of some other usurious transaction having taken place 
between the same parties in 1871. The quration in such a case would be, not 
whether the prisoner had a mind prone to the commission of usury, or whether 
he was in the habit of making usurious contracts, but whether, in the particular 
instance, the prisoner bad, in point of fact, hem guilty of usury. 

Now, as I understand', the argument for the Crown in the present case 
amounts to this. In the year 1876, Messrs. Cohen were commissariat con¬ 
tractors at Tonghoo, and the prisoner was the managing clerk in the 
Commissariat. In the year 1877, these parties were employed respectively in 
the same way at Thayetmyo. In the year 1876, the prisoner is charged with 
receiving certain sums of money as bribes from Messrs. Cohen for showing them 
some favour in his official capacity, and he is proved to have acfmally receive! those 
sums. Under these circumtanees, Mr. Phillips argues, that evidence is admissible 
that £6613 in the year 1877 he received other sums from Messrs. Cohen as bribes, 
in order to prove that the sums which he received in 1876 he also received as 
bribes. But it seems to me that the question, whether he took the sums in 1876 
as bribes for doing a favour to Messrs. Cohen, is in each case purely a questidn 
of fact. It is not, as it seems to me, a matter of intention, or feeling, or know¬ 
ledge ; and I think that, in such a case, evidence is no more admissible to show 
that he took bribes from Messrs. Cohen in 1877, than it would be to show 
that he stole some of the Government money in 1876, because he Mterwards 
stole some in 1877. 
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ii I would, «a^wer ^0, ;^ue8l^<»i lufetred to us Ifi 

my opiaion, thd evidsoas is J»>t‘ad^vsible. 

‘ t'V 

Hitter, J.-^Th6 faots of the eose in which this reference has been made 
are briefly these:— 

The accused was committed for trial on twelve separate charges of reoeiv* 
ing illegal gratification, as a public servant, under ss. 161 and 16$. the receipt 
of these several sums of money extending over a space of three years,— 1876, 
1877, and 1878. 

At the trial the prosecution elected to proceed on three charges. The 
transactions out of which they are alleged to have arisen all happened in the 
year 1876. The accused was the managing clerk in the Commissariat ofiice at 
Tonghoo in the year 1876, where Cohens transacted business as commissariat 
eontraotors. The evicl^uce for the prosecution is, that there was an under¬ 
standing between Cohens and the accused, under which he had agreed for 
certain remuneration to show to them certain favour in the exercise of his 
official functions; that this agreement came to an end in January 1877, when 
the accused was transferred to the Commissariat office at Thayetmyo; that in 
the month of June of that year the Cohens, who also transacted business as 
commissariat contractors at the latter place, entered into a similar agreement 
with the accused, and the evidence of payments of money to him in 1877 and 
1878 at Thayetmyo. under the last-mentioned agreement, was adduced in the 
course of the trial. The question of law that has been referred to us is as 
follows {reads the point referred), 

[ 662 ] I am of opinion that receipt of illegal gratification in the years 1877 
and 1878 at Thayetmyo cannot be proved, in order to establish that the accused 
received the three sums of money mentioned in the charges for which he was 
tried. The two sets of transactions are not so connected as would make them 
relevant to one another within ss. 5 to 13 of the Evidence Act. Section 6 
cannot apply, because the payments of 1877 and 1878 are not so connected 
with the facts in issue in this case as to form part of the same transaction. 
The alleged agreement of 1876, according to the case for the prosecution, came 
to an end in January 1877, and the alleged payments in 1877 and 1878 were 
said to have been made under a different understanding. 

The next section, under which it was contended, in the lower Court, that 
the transactions in 1877 and 1878 were relevant, was s. 8. But it seems to me 
that it cannot be said that they show or constitute a motive or preparation for 
the facts in issue. Neither can the conduct of the accused, as shown in the 
alleged transactions 1877 and 1878, be said to have been influenced by the facts 
in issue in the sense in which these words are used in the section. No doubt, 
a person who commits a crime with impunity, may ordinarily be found more 
ready to commit another crime of a similar nature, and in that sense the 
second crime may be considered to have been influenced to a certain extent by 
the commission of the first crime. But it seems to me that that kind of con¬ 
nection is not contemplated by this section. If it did, then where a person is 
charged with an offence, the whole of the previous history of his life would be 
relevant, because, every event of his life that preceded the commission of the 
crime may be considered to have influenced it in some way. But that is not 
the meaning of the section. The influence referred to here must be direct and 
obvious; and in this sense I cannot say that the transactions of 1877 and 1878 
were in any way influenced by the facts in issue. The same observation will 
apply to the contention based upon s. 11. There also the -^ords **htghly proha- 
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ble ** point out that the oonneotfon between the facts in issue and the collate* 
ral facts sought to be proved must be so mediate as to render the co-ffidstence of 
the two higUy probable. 

[668] The only other section which it is necessary to notice is s. 14. 
Under that section collateral facts specified therein can be proved if the question 
be as to the existence of any state of mind. In this case if the receipt of the 
several sums of money mentioned in the charges be considered to have been 
proved to the satisfaction of the Court by other evidence, and if it be necessary 
to ascertain whether the accused received them as a motive for showing favour in 
the exercise of his official functions, the alleged transactions of 1877 and 1878 
may, in that case, be relevant under this section. But they are not relevant 
for the purpose of establishing the fact of payment in the year 1876. 

NOTES. 

[EVIDENCE ACT—ADMIBBIBILITT OF SIMILAR TRANBACTIONB— 

On this subject the following cases may be consulted:—(1874) 11 B. H. C. 90; (1883) 
8 Bom. 223 ; (1892) 16 Bom. 430; (1890) 15 Bom. 502. The provisions in the Acts are, in 
these cases, generally regarded as cp-extensive with the English law. 

Under the English Law, the other acts must be of the same specific kind :— 22. v. Fisher 
(1910) 1. K. B. 149 ; 22. v. Ellis (1910) 2 K. B. 746 ; Makin v. A.-O. for New South Wales, 
(1894) A. 0. 57. Connection in point of time, there should be ;— 22. v. Walford (1907) 71 
J. P. 215 : 22. V. Smith (1905) 92 L. T. 208 ; R. v. Wyatt (1904) 1 K. B. 188. The evidence is 
admissible even though there may have been acquittals on those acts :—22. v. OUis, (1900) 
2 Q. B. 768.1 


[6 Gal. 688] 

OEIGINAL CIVIL. 

The 21st August, 1880. 

Present: 

Me Justice Wilson. 

Soobhul Chunder Paul 
versus 

Nitye Churn By sack. 

Attaching Creditor—Bight to Redeem Mortgage—Civil Procedure Code (Act 
X of1877), ss. U76, 282, 295. 

An attaching-creditor has not, as such, any right to redeem a mortgage subsisting prior to 
his attochment. 

The facts of this case sufficiently appear from the Judgment, 

Mr. Jacksm and Mr. Trevelyan for the Plaintiff. 

Mr. Kennedy and Mr. Phillips for the Defendant. 

Wilsimy «r.—^The plaintiff obtained a decree against one Kristo Chunder 
Chowdry; and* in execution of that dcicree, he attached a house of his judgment- 
debtor. The defendant held a mortgage of the house. The plain t iff in this suit 
elaims to redeem that mortgage. ^ 
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The case came on for settlement of issues. The first question that arises is, 
whether an attaohing-oreditor is entitled, as such, to redeem a mortgage subsist¬ 
ing prior to his attachment, [^64] If this question be answered in the negative, 
it is unpecesaary to consider any of the other questions of law or of fact which 
have bmn raised. 

The jwsition of an attaching-creditor and his rights with respect to the 
land are dependent entirely upon certain sections of the Civil Procedure 
Code. The governing section is s. 276: When an attachment has been 
made by actual seizure or by written order duly intimated and made known 
in manner aforesaid, any private alienation of the property attached, 
whether by sale, gift, mortgage, or otherwise, and any payment of the debt or 
dividend, or a delivery of the share to the judgment-debtor during the 
continuance of the attachment, shall be void as against all claims enforceable 
under the attachment.” The attaching-creditor may follow up his attachment 
by sale. And in that case, he and all other creditors who obtain orders of 
attachment before realization will share the proceeds rateably; s. 295*. 

Under English law, as a general rule, any person interested in the equity of 
redemption may redeem. The interest may, be limited in time, as an estate 
for life or perpetual. It may be limited to a portion of the land, or affect the 
whole of it. The person so interested is entitled to redeem, subject of. course 
tcLtbe equities of all other persons interested —Pearce v. Morns (L. E., 5 Ch., 
227). I do not think that the interest of an attaching-creditor is an interest at 
all closely similar to those which have been held to give a right to redeem. 
There is no analogy between the position of an attaching-creditor here and thtat 
■of an execution-creditor in England. Under English law, in case of a legal 
interest in real property, the creditor takes under his elegit an actual legal estate 
in the land as tenant by elegit, and receives satisfaction out of the rents and 
profits. An equity of redemption being, not a legal but an equitable interest, is 
not affected by an elegit, and the intervention of a Court of Equity is recjuisite 
to make it available in execution. But when an order of Court has been 
obtained, the interest taken by the execution-creditoj" is closely analogous 
to that of the tenant by elegit. In this country the attaching-creditor 
[665] neither has, nor can ever as such acquh’e, any beneficial interest in the 
property attached. 

But the Code has not left the matter to rest upon general principles. It 
has dealt expressly with the attaching-creditor’s rights in relation to mortgages, 

• IS. 295.—Whenever assests are realized by sale or otherwise in execution of a decree, 

and more persons than one have, prior to the realization, applied 
Proceeds of execution to the CJourt by which such assets are held forexocution of decrees 
sale to bo divided rateably for money against the same judgment-debtor, and have not 
among decree-holders. obtained satisfaction thereof, the assets after deducting the 

costs of the realization, shall be divided rateably airinn g 

such persons. 

Provided that, when any property is sold subject to a mortgage or charge, the mort¬ 
gagee or incumbrancer shall not be entitled to share in any 
Proviso where property surplus arising from such sale. • 

is sold subject to mort- Provided also that property liable to be sold in execution of a 
gage. decree is subjeot to a mortgage or charge, the Court may, with 

the assent of the mortgagee or incumbrancer, order the 
property be sold, free from the mortgage or charge giving to the mortgagee or incumbrancer 
the same right against the proceeds of the sale as he had against the property sold. 

If all or any of such assets be paid to a person not entitled to reqeive, the same, any 
persen so entitled may sue such person to compel him to refund the assets. Nothing in febin 
section affects any right of the Government.] 


8 0AL.—flO 
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oHu^ Btsmk limy 

oi«tt»es b^ftxing upon ^xbAtlw makdB it, 1 tht&k» 
, clear, i^t tfaie Legislt^ure did not intend to ipve an attaohing«ore£tor 

the right to redeem a mortgage. 

Mortgages are dimlt with in two sections. Section 282 is one of a ‘group 
of sections which deal with claims raised adversely to the attaching-creditor. 
It says,—“ If the Court is satisfied that the property is subject to a mortgage 
or lien in favour of some person not in possession, and thinks fit to continue the 
attachment, it may do so, subject to such mortgage or lien.” If it had been 
intended that the attaohing>oreditor should have the alternative right to redeetdi 
the mortgage, it must, I think, have been so stated. 


Mortgages are again dealt with in s. 295, a section whose subject U 
the sale of properties attached. It says,—“ provided that, when any property 
is sold subject to a mortgage or charge, the mortgagee or incumbrancer shall not 
as such be entitled to share in any surplus arising from such sale.” “ Provided 
also that when any property liable to be sold in execution of a decree is subject 
to a mortgage or charge, the Court may, with the assent of the mortgagee or 
incumbrancer, orderthat the property be sold free from the mortgage or charge, 
giving to the mortgagee or incumbrancer the same right against the proceeda 
of the sale as he had against the property sold.” Here again, if it were intend¬ 
ed that the attaching-creditor should have a right to redeem, I think it must 
have been so said. 

The first paragraph of the same section confirms this view. It prescribes 
how the proceeds of an execution are to be applied : “ Whenever assets aro 
realized by s^e or otherwise in execution of a decree, and mom persons than 
one have, prior to the realization, applied to the Court by which such assets 
are held for execution of decrees for money against the same judgment-debtor, 
and have not obtained satisfaction thereof, the assets, after deducting costs of 
the realization, shall be divided tfififiji rateably among all such persons.” It 
cannot be supposed that the attaching-creditor is to be at liberty to take an 
assignment of the mortgage, and then sell, subject to the mortgage, retaining 
the mortgage for his own benefit. But if he is to sell the property discharged 
^m the mortgage, how is he to get credit for what he has paid to discharge, 
it ? It would, I think, be a strained construction of the words “ costs of rea¬ 
lization” occurring in the context in which they do, to make them include a 
mortgage debt paid off. 

I am of opinion that an attaching-creditor bas not, as such, any right to 
redeem a mortgage. 

This suit will, therefore, be dismissed with costs on scale No. 2. 

Suit dismissed. 

Attorney for the Pis intiff: Mr. Good^ll. 

Attorney for the Defendant: Baboo B. M. Doss. 


MOTBB. 

[WHBTHEB ATfAOHIMO CREDITOR HJLT REDEEM- 

A similar rul# was laid down in (1881) 8 All. 413; but see now, the Transfer of Property 
Act, 1883, sec. 91 els. /and g. See also (1906) 80 Mad. 207=17 M.L.J. 84;(1891) 14 Mad. 491.1 
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" 'AKBUB [1^ ' 

■' f«C«l,M6l 

APPBJLIiATE CIVIL.' 

The 2:2nd Decefnber, 7880. 

Present : 

Sir Eichard Garth, Kt., Chief Justice, and Mb. Justice Field 

Akbur All.Plaintiff 

versm 

Bhyea Lai Jha and others.Defendants. " 


Onus of Proof—Suit to have certain Lands declared MAI—Documents once 
’^received without objection by lower Court. 

Where it is admitted that the defendants hold certain lands within the plaintiff’s zemin- 
dari, some at least of which are rent-paying ; the defendants, if desirous of proving that any 
of these lands are rent-free, are bound to give some prima facie evidence of the fact, before 
they can call upon the plaintiff, the zemindar, to prove that the whole or any part of the 
lands are mal. 

[667] An Appellate Court has no right to refuse to admit on technical grounds a docu¬ 
ment which has been received and read in the Court below without objection. 

The plaintiff, one Akbur Ali, stated that one Bechan Biswas had formerly 
held a rent-paying tenure within his patni; and that, on the death of Bechan, 
the land was held by his widow Darshunia and by his brother Lokhun Biswas 
(the defendants in the suit) ; that one Bhyea Lai Jha obtained a decree against 
Darshunia and Lokhun, and in collusion with them, in execution of that 
•decree, caused thirty-five bighas of Becban’s tenure, containing four distinct 
plots, to be sold on the 16th August 1877 as a rent-free holding, and that at 
such sale Bhyea Lai Jha himself became the purchaser. 

On the 7th August 1878, the plaintiff brought the present sulit, asking that 
the lands in question might be declared to be his mal lands, and that the sale 
•of August 1877 might be reversed, and for the ejectment of the defendants from 
these lands. Bhyea Lai Jha contended, that plots 1 and 2 and 4 in the lands in 
question were milik, and not mal lands, but that as neither the pl a int iff nor 
his superior landlord had claimed the land for more than twelve years before 
the institution of the suit, the claim was barred; and that lot No. 3 was mal, 
but that he had relinquished it to the plaintiff. The other defendant did not 
enter appearance. 

The Munsif held, that the onus of proving the lands to be mal was on 
the plaintiff, and that he had failed to establish that fact; and further found 
that, on the evidence adduced by the defendants, plots Nos. 1, 2, and 4 were 
rent-free lands, and that the plaintiff had failed to prove that he had realized 
rent for these lands within twelve years preceding the suit; and that, there¬ 
fore, the suit was barred. 

The plaintiff appealed to the District Judge, who held t^at the onus of 
proof lay on the plaintiff, and that he having failed to adduce proof that the 
lands included in plots 1, 2, and 4 were mal, he dismissed the suit; that as 
regarded plot No. 3, it was admitted that it was mal, but as that plot appeared 
to be a portion of the rent-paying tenure of Bechan, and as the holders 

• Ap^l from Appellate Decree, No. 1787 of 1879, against the decree pf P. Cowley, Esq., 
•Judge of Pumeah, dated the 28th May 1879, affirming the decree of Baboo Ptosunno Unnmnf 
Bese, Munsif of Arrarea, dated the 12th February 1879. 
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Ditsi liad a right of oeoupanoy, no decree for possession could be ^ 
that |dot. In the course of the hearing, he refused to take as evidence 
copies of ohakbunds, which had been admitted without objection as evidence in 
the lower Court, in the absence of the originaJ documents and of proof Ol me 
circumstances under which secondary evidence could be given. 

The plaintiff appealed to the High Court. 

The defendants filed cross-objections as to the question of the admission 
of the documents last mentioned. 


Moonshee Mahomed Ynsuff for the Appellant. 

Baboo Taruck Nath Sen for the Eespondents. 

The following Judgments were delivered:— 

Garth, C. J., —I think that this case ought to go back to the Court below 
for retrial. 


It seems to me that the lower Appellate Court has thrown the burden of 
proof upon the wrong party. 

TJie suit is brought to have it declared that four plots of land, which lie 
within the zamindari of which the plaintiff is the patnidar, are the mal lands of 
the zamindari; and the occasion which gave rise to the suit is this : 

The defendants Nos. 2 and 3 were the tenants to the plaintiff of a large 
portion of land within the zamindari; and a judgment was obtained against them 
by the defendant No. 1, under which certain plots of land Ij'ing within the 
ambit of the zemindari, and as far as we know, within the ambit of the lands 
held by the defendants Nos. 2 and 3 as tenants to the plaintiff, were sold as 
being the rent-free lands of the defendants Nos. 2 and 3 , and they were bought 
by the defendant No. 1. The plaintiff, therefore, brings this suit to have 
those plots declared to be his mal lands. 

Assuming that these plots w'ere wdtbin the ambit of the land which was 
held by the defendants Nos. 2 and 3 as the plaintiff’s tenants, 1 think that the 
rule that has been applied to enhancement suits would also apply here,— 
namely, that it being admitted that the defendants hold lands witliin tlie 
zamindari, some of which at least are rent-paying, if they want to show that any 
[ 669 ] of those lands are rent-free, they ought to give some pnma facte 
evidence of it, before they can call upon the zemindar to prove that the whole 
or any part of the lands are mal (see Full Bench case of Gooroo Persad Boy v. 
Jtiggobundoo Mozoomdar (W. E., Sp. No., 15), Nehal Ckunder Mistrec v. 
Huree Perihad Mundul (8 W. E., 183), and Beebee Ashnifoonissa v. Umung 
Mohun Deb Boy (5 W. E., 4ct X Eul., 48). The plots in dispute are 
numbered 1, 2, 3, and 4 ; and with regard to plot No. 3, it is now admitted 
that it belongs to the plaintiff. 

The question remains with regard to plots Nos. 1, 2, and 4. 

Those plots were shown to the satisfaction of the first Court to be rent- 
free ; and accordingly that Court, as to those plots, dismissed the suit. The 
lower Appellate Court, on the other hand, appears to have thrown the burden 
of proving th%t those plots are mal upon the plaintiff. The Judge, no doubt, 
goes into the question, whether the defendant has given any proof that the 
plots in question are rent-free; but the evidence upon that head is, to say the 
least of it, unsatisfaotoiy, and it seems very doubtful whether he really 
intended to find that the defendant made out a pnma facie case that they 
were so. In the latter portion of his judgment ho certainly says, that “ the 
bu^^ of proof lies entirely upon t!ie plaintiff;" and if he has acted upon that. 
principle, it appears to .me that he has not tried the case. 
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If the fact is, as I nmlerstand it to be, that the plots in question adjoin, or 
are contained within the ambit of the land held by the defendants Nos. 2 and 
3 as tenants, then the defendant No. 1 must first satisfy the Court by prima 
facte proof that those plots, or some or one of them is rent-free. If he does, 
so, then the onus of proof will be thrown upon the plaintiff to prove such plot 
or plots to be mal. 

Then there have been cross-objections filed by the defendant with reference 
to certain documents, which appear to me to call for some notice from the Court. 

The defendants filed copies of chakbunds dated respectively the 5th of 
Kartick, the 11th of Zikhand, and the 29th of Bam^an 1168, and also the copy 
of a sanad dated 4th Bysack 1168. As far as I can see, the first Court admitted 
copies of these documents as evidence without any objection being made by the 
[ 670 ] other side, and if it did, then the lower Appellate Court had no right to> 
reject them as madmisSfb'le, because it is clear that where copies of documents 
are admitted and read in the Court of first instance without objection, no- 
objection to their admissibility can afterwards be taken in a Court of Appeal. 

“I observe,” be says, “ that in the absence of the original documents, and 
of proof of the circumstances under which secondary evidence could be given, 
these go for nothing.” By this I understand him to mean, that as the 
originals of these documents were not produced, and as no facts were proved 
which .would justify the Court in receiving secondary'^ evidence of them, they 
ought not to have been admitted in the lower Court; and consequently the 
Court of Appeal is bound to reject them. Now, in this he was clearly wrong. 
Of course tlie Ajipeal Court has a perfect right to attach such weight to the 
documents as it thinks proper, or to say whether they ought to be treated as 
evidence as against particular parties to the suit, but it has no right to refuse 
to admit on technical grounds a document which has been I’eceived and read 
in the Court below without objection. The case will go back to the Court 
below to be tried again with reference to the above remarks ; and the costs in 
both Courts will abide the result. 

Field, J.—The plaintiff in this case is the patnidar of Talook Danti 
Maldwar. One Bechan Biswas held a considerable jote within that patni. 
Bechan Biswas is dead, and has been succeeded by liis widow Danshunia and 
his brother Lokhun. Bhyea Lai Jha, the defendant No. 1, in execution of a 
decree against Darshunia and Lokhun, brought to sale, and himself purchased, 
four plots of land, which form the subject of tins suit. These plots were sold 
and purchased as lakhiraj lands, but the plaintiff in the present case contends 
that they are not lakhiraj but mal lands . and he brings this suit to obtain a 
declaration “ to this effect and to recover possession of the land comprised in 
the four plots.” 

As to plot No. 3, the real defendant Bhyea Lai Jha does not now contend 
that it is milik or lakhiraj land ; and in respect of this plot the decree ought to- 
be a simple declaration that the land comprised therein is mal land. 

[ 671 ] With respect to plots 1, 2, and 4, the first point to be considered 
is, whether the District Judge has rightly started by casting the ^entire burden 
of proof upon the plaintiff. It appears to me that he-has not. The person 
under whom Bhyea Lai Jha claims title, was admittedly a tenant of the 
plaintiff for a considerable portion of land, and the substantial allegation of 
Bhyea Lai Jha is. that a certain other portiop of land within the same 
zemindari and in the occupation of the same tenant is not mal but lakhiraj. 

It appears to me that the Full Bench decision quoted by the District 
Judge is applicable to those oases only in which the zemindar sues to resume 
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•or.aa^s land held under a lakhiraj title (all^[ed iinralid), sueh land being 
•either held by a pem^n who is not a tenant of the i^aintiff for other land, or 
being occupied as a separate parcel or holding, or otherwise in such a mann^ 
as to be entirely distinct from any other land held by the same person as a 
tenant under the plaintiff. 

There are a number of decisions of this Court, which go to establish the 
proposition that this principle is not applicable to the case of a person who 
is admittedly a tenant of the zemindar, and who sets up the plea of lakhiraj in 
respect of a portion of the land held by him, which portion is not distinguished 
in the manner which I have described from the rest of the land, as to which 
he admits a tenancy. 

Now, in this ease it has been contended, that these four plots of land are 
eo distinct from the land which constitutes the jote of Bechan Biswas that the 
principle of the Full Bench decision ought to apply. The pleader who has put 
forward this contention has, however, been unable to point out to us upon the 
map that these four plots constitute a separate holding of this nature, and 
therefore I think that the case falls within the principle to which I have 
adverted, and that it lay upon Bhyea Lai Jha, claiming title under Bechan 
Biswas, to start his case by giving some pnrna facie evidence that these plots. 
Nos. 1, 2, and 4, are lakhiraj. 

The District Judge must, therefore, in the first place, consider whether 
this prima facie evidence has l»en given, and then proceed to consider whether 
the plaintiff has or has not [672] sufficiently rebutt^ such prima facie evidence. 
In considering whether the defendant has given such prima facie evidence, the 
plot No. 2 and the plots Nos. 1 and 4 will have to be separately considered. 
As to plot No. 2, the District Judge was of opinion that the oral evidence 
without further corroboration was not sufficient to show that the land was 
milik or lakhiraj. As to plots Nos. I and 4, the Judge was of opinion that 
the oral evidence was corroborated by a map and khusra, which showed that 
these plots were, on a previous occasion, measured as rent-free lands of Bechan 
Biswas. It has been admitted at this hearing that as the map and khusra 
•contain no boundaries, and as no local investigation was made by an Amin in 
•ord^ to identify plots 199 and 201 with plot No. 1 of the plaint, and plot 
No. 50 of the map and khusra with plot No. 4 of the plaint, it is impossible 
to say from a mere inspection of the map and khusra, and a comparison of them 
with the plaint, that the lands are identical. It follows that, in respect of plots 
1 and 4, the corroboration relied upon by the District Judge fails; and he must, 
therefore, see whether in respect of those plots the rest of the evidence to be 
found in the case satisfies him th&t the defendant has established a prima facie 
•case of lakhiraj. 

With reference to the copy of the chakbund dated the 5th Kartick 1168 
and ot another dated the 11th Zikand 1168, and of a third dated 29th Bamzan 
1168, and also the copy of a sanad to one mehal dated 9th Bysack 1168, we 
think it rig^t to say that the parties ought to have an opportunity of producing 
any such additional evidence as may have the effect of supplying any link of 
proof which may be desirable from those documents. There is nothing on the 
face of those papers to show exactly under what circumstances the chakbunds 
were made, and we abstain from pronouncing any opinion as to the weight 
which ought to be attach^ to them when they are connected by such additionid 
evidence with idie land in question. The plaintiff will also be at liberty to 
adduce fresh evidence to reltot any evidence which may be produced by the 
defendant as to these (diakbunds and sanads. 

4ppeal allowed^ and case remmded. 
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MADHUS DOSS &o. v. JOGBNDBO NAIH BOY [1881] I. Li E. • Cal. 67S 
v< NOTES. 

[ONUB OF PKOOF 

I In (1888) 9 Cal. 813; (1885) 12 CaJ. 182 this case was distinguished on the special facta 
d the case which led to the infetence that the lands in dispute were within the mal ambits 
of the zemindari. See also (1906) 4 C. L. 548. 

II BECBPTION OF EYIDBNCE IN LOVER COURT WITHOUT OBJECTION. 

A similar view as in this case was taken in the following 2 cases (1908) 81 Cal. 155- 
dissenting from (1898) 26 Cal. 58; (1907) 34 Cal. 1059; (1897) 28 Bom. 65 ; (1900) 24 Bom- 
699; (1986) 11 Bom. 820.] 


ttXS] The 31st Jamtary, 1881. 

Present: 

Mb. Justice Cunningham and Mr. Justice Broughton. 


Madhub Doss and others.Defendants 

versus 

Jogendro Nath Eoy.Plaintiff.*'' 


Beng. Act VIII of 1869, ss, .38, 40—Order that Tenures Jiave lapsed—Procedure to enforce 
attendance of Witnesses in Proceedings far Measurement of Lands, 

The Collector, in proceedings for measurement of lands under s. 38 of Beng. Act YIII of 
1869, cannot be said to have made a “ due enquiry,*’ and therefore should not make an order 
under that section that the tenures have lapsed, until he has made use of all the powers 
given him by s. 40 in order to procure the attendance of witnesses. 

On the application of the plaintiff in proceedings taken under s. 38 of 
Beng. Act VIII of 1869, an Amin was appointed to measure the lands on an 
estate of which the plaintiff was the proprietor; the Amin went to the spot on 
the 15th of March and remained until the 1st June, but none of the defendants, 
the ryots on the estate, except two, Bechu and Namdah, would attend, 
notwithstanding notices were served on them, both by the Amin and by 
the Collector. As they did not attend, the Collector made an order under 
s. 38 of the above Act, that the tenures, otherwise than those of the twO' 
defendants who attended, had lapsed. 

From this order the defendants appealed. 

Baboo Eally Mohun Doss and Baboo Bungshee Dhur Sen for the Appellants. 

Baboo Mohesh Ghunder Ghowdhry, Baboo Mohiny Mohun Boy, and Baboo 
Bashbehary Ghose tor the Eespondent. 

The Judgment of the Court (Cunningham and Broughton, JJ.) was 
delivered by 

Cunningham, J. —^The first objection in this case is, that [674] the Court 
below ought not to have granted the application of the respondent without 


* Appeal from order No. 277 of 1880, against the order of Baboo B. P. Boy, Subordinate 
Judge of Burdwan, dated the 6th July 1880. 
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Ibettfa: evidence of the inahility of the a^^Uoant to'^aeare the lands, and 
without asoeztaining ^ho are the persons Uable to pay rent. 

It appears that the respondent, who is the proprietor of the land in 
^luestion, filed a verified petition, in which he stated that he had endeavoured 
to measure the land, and had been unable to do so; and that thereupon the 
Court below made the order under s. 38 of Beng. Act VIII of 1869, now 
appealed against. We think that that was a rightful proceeding, and that there 
is no ground for setting aside the order on that account. 


But with regard to the procedure adopted by the Collector, we are not 
satisfied that there was a due enquiry sufficient to comply with the require¬ 
ments of s* 38. 


That section is a highly penal one, and we are bound to construe it with 
the utmost strictness. It appears that, by s. 40, the Collector, in conducting 
an enquiry of this kind, is empowered to make use of all the powers conferred 
-on a Civil Court by the Code of Civil Procedure in procuring the attendance 
•of witnesses and otherwise taking evidence. 

Now, it does not appear that the Collector in this case did put that section 
in force, or make use of all the powers which the Code gives a Civil Court to 
procure the attendance of witnesses. The consequence is, that if we upheld 
the present decision, we should be enforcing a very severe penalty against the 
witnesses, whom the Collector might, if he had chosen to exercise the powers 
vested in him by law, have brought before the Court, and thus avoided the 
penalty coming into force. 


Under these circumstances, we think that the order appealed against 
■should be set aside, and the Collector directed to institute another enquiry, 
using all the powers that the law gives him to bring the witnesses before him. 
If he is still unable to ascertain and record who the persons in occupation of 
the land are, and to measure the land, he will then be at liberty to make the 
lapsing order under s. 38. 


Appeal allowed. 


NOTBS. 


[See also 8 Cal. 848; 10 Cal. 507 ; 13 Cal. 67.] 
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IN THil MATOR OF UOTTOSO BOSfe '% fc tflitviTi 

#■ 

' %«75l OEiaiNAL CIVIL. 

g 

The 14th Augmt and 3rd September, 1880. 

Phbsent : 

Sm Eiohard Garth, Kt., Chief Justice, and Mr. Justice Broughton. 
In the matter of Upendro Lall Bose, an Attorney. 


Practice—Verification of plaint—Informatton and belief—Personal knowledge—Ctvtl Pro¬ 
cedure Code {Act X of 1877), ss. SO, 51—Act XII of 1879, s. 11. 

In all oases, whether a plaint is verified by the plaintiff or by some other person, the 
party verifying should state shortly what paragraphs he verifies of his own knowledge, and 
what paragraphs he believes-to be true from the information of others. 

In this case a rule had been obtained calling upon Baboo Upendro Lall 
Bose, an attorney of the High Court, to show cause why he should not be sus¬ 
pended from practising for having improperly verified a plaint in the suit of 
Jodoonath Law v. Prohash Chunder MtUer. The plaint in that suit, which 
was for an account and for sale of certain properties and for other relief, stated 
an assignment by the defendant to one Mohindro Lall Mitter of the share of the 
defendant in certain Government securities and in certain zemindaries, and a 
subsequent assignment by the defendant to the plaintiff of the balance of his 
share in the same properties after payment of the amount due to Mohindro 
Lall Mitter. The plaint further stated that notice of the assignment had been 
given to the kurta of the family to which the defendant belonged, and also to 
Mohindro Lall Mitter; that the defendant had subsequently conveyed the whole 
of his property to one Eajendro Dutt, who had paid off Mohindro Lall Mitter; 
and that there was a sum of Ks. 2,091-8 due to the plaintiff for principal and 
interest. The plaint was signed by Jodoonath Law by his constituted Attorney. 
Upendro Lall Bose. 

The verification was as follows:—“ I, the plaintiff abbvenamed, do declare, 
that what is stated in the foregoing plaint is true [676] to my knowledge, 
except as to matters stated on information and belief, and as to those matters 
I believe it to be true. 

Jodoonath Law, 

by his constituted Attorney, 

Upendro Lall Bose, 

At the hearing of the suit, Upendro Lall Bose was called as a witness by 
the Court and stated as follows :— 

“ About two years ago, Brojonath Sen called at my house and enquired 
about a certain d^ of assignment executed by Prokash Chunder Mitter in 
favour of Mohindro Lall Mitter, and after that told me to draft a deed, and said 
three promissory notes were owing. I did draft the deed. I don’t know what 
took place with the draft, which I handed to Brojonath Sen, after that. It 
might be at the beginning of August. Brojonath Sen produced A (the first deed) 
to me, and told me to take notice of it. Prokash was not there. It was pro¬ 
duced to me at my house. I did not see it executed or any money lent. It was^ 
brought to me after execution to give me notice of its execution as I was 
acting for Mohindro Lall Mitter. I verified the plaint as the constituted 
attorney of Jodoonath Law from information I received. I state about the. 
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exeouidoB of the deed from information. I was told by Brojonath Sen about 
its execution. When the plaint was drawn I was not constituted attorney. 
The verification is in the usual form. I got the power in January or 
December, and the plaint was drawn in September. I am an attorney of this 
Court. I only knew personally about the execution of the first deed in favour 
of Mohindro Lall Hitter. I also know of the notice given by Brojonath Sen of 
the execution of .d to me as attorney of Mohindro Lall Hitter. I have not 
compared A with the draft. I drafted it at home, and made the draft over im¬ 
mediately to Brojonath Sen. I know the contents of the fourth and fifth 
paragraphs of the plaint from information and belief. The first paragraph I 
know personally. As to the second, I know I drafted the deed, and the rest 
I know from information received fiom Brojonath Sen. I did not compare 
the draft with A. I speak from recollection that it [6773 corresponds with 
my draft. As to the third, fourth, and fifth paragraphs, I make statements 
from information received, as to the sixth paragraph that appears on the face 
of the deed and from calculations made from it. The plaintiff resides in 
Aheereetollah Street in Calcutta. I cannot say how long he has resided there. 
When the plaint was filed he was residing at Bankipore. I cannot say how 
long he had been there. I was told he was ill by Brojonath Sen.” 

Mr. Kennedy and Mr. Hill showed cause. 

The Judgment of the Court (Garth, C. J., and Broughton, J.) was 
delivered by 

Garth, C. J. —There is no doubt that the plaint in this case has been 
verified in an irregular way ; but having heard Mr. Kennedy’s explanation, we 
have already informed him, in the course of the argument, that we entirely 
acquit his client of any intentional impropriety. 

The mistake which he has made in the form of verification has evidently 
arisen from his confounding the permission to verify the plaint itself, which is 
provided for by s. 51’“' of the Code, with the power to sign the plaint on behalf 
of his client, which is provided for in the addition to that section made by the 
amending Act XII of 1879, s. Il.t 

He obtained leave upon the usual petition to verify the plaint himself, 
«.nd then, instead of doing so, he signed the plaintiff’s own name to the verifi¬ 
cation, describing himself as the plaintiff’s attorney for that purpose. 

The result is, that neither the plaintiff nor his attorney could be made 
criminally responsible for any false statements there may he in the plaint. 

If Upendro Lall Bose really meant, having obtained the leave of the Court 
for that purpose, to verify the plaint himself, he should have signed the veri¬ 
fication on his own account, and not as the plaintiff’s attorney. 

If he meant to sign the verification merely as the plaintiff’s attorney, the 
plflintiff himself ought to have seen the plaint and verification, and authorized 
the attorney to sign the verification for him. 

[6783 The discussion which has taken place upon these points has raised 
A question of very general importance as to what should be the form of 


• [Sec 51:—The plaint shall be subscribed by the plaintiff and his pleader (if any) and 


Plaint to be subscribed 
and verified. 


shall be verified at the foot by the plaintiff or, with the permission 
of the Court, by some other person proved to the satisfaction 
of the Court to be acquainted with the facts of the case.] 


. i. « o „ ei t [Sec. 11:—To Section 51 the following proviso shall be 

Amendment of Section 51. fnamely) 


Provided that, if the plaintiff, by reason of absence or for other good cause, is unable 
io " c" the plinnt, it may he signed by any person duly authorized by him in this behalf.”] 
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verifi(»tioji. We have taken oocasion to consult some of the other Judges 
upon it, and we think that it may probably be found necessary to frame a rule 
or rules upon that subject. Meanwhile, we think that, in ail oases, whether 
the plaint is verified by the plaintiff or by some other person, the party verifying 
should state shortly what paragraphs be verifies of his own knowledge and 
what paragraphs he believes to be true from the information of others. 

This is the form of verification used in affidavits for the purpose of 
interlocutory applications (see s. 196 of the Code of Civil Procedure). There is 
no inconvenience, so far as we are aware, in adopting it, and it is really the 
Only means of securing anything like truthful statements in the plaint. 

The rule against Upendro Lall Bose will, of course, be discharged, and he 
is entirely acquitted of all blame w'hioh can affect his character. 

NOTES. 

[YERIFICATION OF PLEADINGS— 

See the express provisions on this subject contained in the C. P. C. 1908, Sch. I, Or. C 
r. 16. 

To a similar efiect wore the decisions in (1892) 15 All. 59 , (1890) 18 All. .396.1 


[6 Cal. 678] 

SMALL CAUSE COUET REFBEBNCE. 

The 8th Febrtiary, 1881^ 

Present: 

SiB Eichabd Garth, Kt., Chief Justice, and Mr Justice Pontipex. 

Buddree Doss and others 
versus 

Ralli and another.'’* 

Contract—Breach of Cmtrnct—Tmie foj performance. 

A contract for the sale of seed contained the following provision —“ Refraction guaranteed 
at four per cent., with usual allowance up to six iier cent , exceeding winch the seller 
is to roolean the seed at his expense within a week ; failing which buyers to have the option 
of cancelling that portion of the contract tendered, or of buying against the seller, or taking 
the parcel as it stands, with usual allowance for excess refraction. Delivery from seller's 
godown in pile up to the 15th of Julv next.” On the 10th July, the vendor tendered the seed. 
On examination the refraction was found to be above the contract r.ite. It was agreed that the 
vendor should reolean the seed ; and on [679] the 13th July, the purchasers went to take 
delivery of the seed, which wa.s found still to bo not sufficiently cleaned. On the 15th July, 
the vendor said that he should require a week longer for that purpose. The purchi^ers 
tiien canceUed the contract. In a suit by the vendor for damages for breach of contract,— 

Held —(1), that the breach of the contract was with the plaintiff * 

(2), that the week allowed for recleaning commenced from the 10th July; and that as 
the plaintiff had not succeeded in reducing the rate of refraction to the contract rate, the 
defendants had a right to reject the seed; and that the plaintiff was not entitled to further 
time to redean it again. 

* Oase stated for the opimon of the High Court under the provisions of Act XXVI of 186d 
by H. Mfflet, Esq., First Judge of the Calcutta Court of Small Causes. 
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Tbis was a suit to recover damages for the breach of a oontiaot dated the 
8th June 1880 for the purchase of a hundred tons of teel seed. The contract 
csontained the following provision:—“ Eefraotion guaranteed at foiw per cent.» 
with usual allowance up to six per cent., exceeding which the seller is to reolean 
the seed at his expense within a week; failing which buyers to have the option 
of cancelling that portion of the contract tendered, or of buying against the 
seller, or of taking the parcel as it stands, with usual allowance for excess 
refraction. Delivery from seller’s godown in pile up to the 15th of July next." 
On the 10th July, the defendants went to take delivery, and found that the 
refraction of the seed tendered was over the contract rate. It was then agreed 
that the seed shordd be recleaned. On the 13th July, the defendants went 
again to take delivery, and found that the refraction was still over the contract 
rate. On the same day the plaintiffs wrote to the defendants asking them to 
take delivery. On the 14th July, one of the plaintiffs had an interview with 
the broker who had negotiated the contract, when be said that he would 
require another week to clean the seed. A meeting at the defendants’ office was 
arranged for the next day. At this meeting, Buddree Doss, who represented 
the plaintiffs, asked for another week’s time to reclean. This was refused. On 
the same day the defendants made an attempt to tender the price, 
but it was not successful. ' In the evening the plaintiff’s attorney wrote 
to the defendants requiring them to take delivery, and the defendants wrote 
to the plaintiffs tendering the price of the goods and asking for delivery, 
and notifying that if the delivery was not completed [680J they would 
consider the contract as cancelled. The plaintiffs now sued for the difference 
between the market-rate and the contract price, and contended that as 
they had one week within which to perform the contract, they had up 
to the 22nd July within which to deliver the goods, if previous to the 15th 
they turned out to be above the stipulated refraction. The learned First Judge 
of the Small Cause Court, however, held, that the meaning of the contract was, 
that th^ plaintiffs were entitled only to one week from the time when the refrac¬ 
tion was ascertained to be above the rate mentioned in the contract, and that 
they were not entitled to i-eclean as often as they liked, and then to take the 
week over and above the due date of the contract, and, contingent upon the 
opinion of the High Court on the following questions, gave judgment for the 
defendants:— 

(1). Whether the breach of the contract on the evidence before the Court 
was not clearly with the defendsmts, the contract providing one week for 
recleaning, and the evidence being that the plaintiffs were willing, on the 15th 
July, to reclean within one week ? 

• (2). Whether the one week for i-ecleaning the seed provided in the con¬ 

tract is to commence from the 16th July, or from any prior date according to 
the construction of the contract ? 

Mr. T. A. A pear for the Plaintiffs. 

Mr. Agnew for the Defendants. 

The Opinion of the Oouit (Gaeth, C. J,, and Pontipex, J.) was delivered 
by 


OEPth, C. J.—-We think that the first question should be answered in tbf> 
negative. 
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As to the second question, we think that the week allowed for recleaning 
the seed commenced from the 10th July, when the refraction was found to be 
thirteen per cent. The time occupied by the plaintiff in recleaning was only 
two days ; but as they did not succeed in leducing the refraction to the rate of 
six per cent., the defendants had a right to reject the seed. [681] It is clear that 
the plaintiffs were not entitled by the terms of the contract to any further 
time to re-clean it again. 

The defendants are entitled to the costs of this reference. 

Attorney for the Plaintiffs: Mr. Camell. 

Attorneys for the Defendants : Messrs. Sanderson d' Co. 


[6 Cal. 681] 

ORIGINAL CIVIL. 

The 11th January, 1S81. 

Present: 

Sir Richard Garth, Kt., Chief Justice and Mr. Justice Pontifbx. 


Juggernath Khan and others.Defendants 

versus 

J. E. MacLachlan.Plaintiff. 


Contract, construction of —“ Delivery In tuhole of November on seven days’ notice from 

Buyer"—Breach of Contract. 

A contract for delivery by the defendants to the plaintiff of 1,000 bags of ginger, stated that 
■“delivery was to be taken .and given in the whole of November on seven days’ notice from 
the buyer.” On the 6th November, the plaintiff gave notice to the defendants, requiring 
delivery to be given “ within seven days ” ; and again on the 11th, that he was prepared to 
take delivery on the following day. On the 12th, the defendants wrote to the plaintiff, 
stating that they would give delivery on the 28th, 29th, and 30th November. On the 15th, the 
plaintiff gave notice that he considered the contract at an snd. In a suit for' damages for 
non-delivery,— Held (affirming the decision of the Court below), that the words ” on sgven 
■ days' notice from the buyer ” were intended to give the buyer the right of fixing the particular 
time in November at which the delivery was to commence, and that the defendants were 
therefore bound to commence delivery on the expiration of the seven days’ notice. 

Appeal from a decision of Broughton, J., dated the 29th Jupe 1880. 

The suit was brought for damages for non-delivery of 1,000 bags of dry 
ginger tmder a contract dated the 11th October 1879, which stated that the 
■ffefendants agreed with the plaintiff for the sale by them to him of 1,000 bags 
of dry ginger at the [682] rate of Rs. 5-11 per bazaar maund, “ delivery to be 
taken and given in the whole of November 1879 on seven days’ notice from 
the buyer.” 
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The only Question material to this 'r^)ort is as to the construction to b0 
put on these words. » 

On the 6th November, the plaintiff gave notice to the defendants by letter 
requiring delivery of the ginger to be given “ within seven days." On the 11th 
November, the plaintiff, having heard nothing in the meantime from the 
defendants, wrote that he should be ready to take delivery on the following 
day. On the 12th November, the defendants wrote to the plaintiff, stating 
that they should be prepared, under the terms of the contract, to give him 
delivery of the ginger on the 28th, 29th, and 30th of November, and that they 
would pile the ginger on the 27th to avoid any delay in the delivery. On the 
15th November, the plaintiff gave notice to the defendants that he considered 
the contract at an end, and demanded from them the amount now sued for, 
being the amount of damages he alleged he had sustained by their refusal to 
commence delivery on the 12th. 

Mr. T. A. Apcar for the Plaintiff. 

Mr. Bonnerjee for the Defendants. 

The decision appealed from was as follows:— 

^ Broughton, J.—Mr. Bmnerj'se contends that the sellers had from the 
expiry of the notice to the end of November to deliver, and that they might 
commence delivery on any day prior to the end of November. Mr. Apcar 
contends that delivery should commence at the end of the seven days, and go 
on for a reasonable time. Mr. Bonnerjee puts the case of a contract, 
supposing it to be without the words “ on seven days’ notice,” and says that 
if that were the case they would have all November to deliver: what they 
contracted for, was for delivery in November with words “ on seven days' 
notice, &c.,” in the contract. The construction must depend on the intention 
L688j of the contracting parties according to the well-established rule, and 
the question is what was that intention 

If the seller is to have the whole of November, those words ** on seven 
days’ notice ” from the plaintiff in the contract appear to have no meaning. 
The contract gave the purchaser a right by notice to fix when the delivery 
should begin That is a very reasonable and intelligible clause, for when a 
merchant has to take a large delivery, he must be prepared with accommoda¬ 
tion to store the goods in. This view is supported by the conduct of the 
parties. On the 5th November 1879, Mr. MacLachlan wrote to the sellers 
and stat^ that he would be prepared to take delivery of the 1,000 bags of 
ginger within seven days from the date thereof. He received no reply till the 
11th, when he wrote again and very fairly says, that if the defendants considered 
the contract different- from what he contended for, they should have stated 
th%it he was mistaken in his construction. 

Mr. Bonnerjeeqnotedi Coddington y. Paleohgo (L. E., 2 Ex., 193) and BeUtni 
V. Gye (L. E., 1 Q. B. D., 183). Coddington's case appears to me to have the 
most bearing on the present case, but the words were not identical. The 
contract was fqr delivery betwn eel7th April and 8th May. The sellers made 
no delivery on the 17th. The next day the purchaser rescinded the contract, 
and an action was brought for non-acceptance, and the Court of Exchequer was 
divided. The Chief Baron and Baron Parke took one view, and thought that 
the plaintiff was not bound to give delivery on the 17th April. Bramwell, B., 
thought that he ought to have oommenc^ delivery on the 17th. Martin, b! 1 
agreed, but the Chief Baron did not go as far as Mr. Bonnerjee contends in 
this case, whto he hel^ that ttie contract was satisfied by the delivery of the 
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whole gi^ntity betwwn the 17th April and the 8th May, inclusive, in such 
poruons and at such intervals as a jury might think reasonable with reference 
to the nature and effect of the whole contract. 

Bettini v. Gye (L. R., 1 Q. B. D., 183) turns on a different point. Bettini 
agreed to sing in conperts as well as in operas, and also not to sing anywhere 
out of the theatre in the United Kingdom of Great [684] Britain and Ireland, 
from the Ist January to the Slst December 1875, without the written permis¬ 
sion of Mr. Gye, except at a distance of more than fifty miles from London 
and out of the season of the theatre, and also to come over before the season 
began for the purpose of rehearsals. Mr. Gye sought to rescind the enga'^e- 
ment, because Bettini did not come to rehearse. It was held that the stipula¬ 
tion as to rehearsals was not a condition precedent. The case of Fleming v. 
Koegler (I. L. B., 4 Cal., 237) would be in point if the words after “ seven 
days’ notice from the. shipper ” had been used, instead of “ after completion of 
two country voyages.^' 

The conclusion I arrived at is, that the proper construction of the contract 
in this case is that the purchaser had the option to fix the time during Novem¬ 
ber when the seller should begin to give delivery, and the seller had no 
right to refuse beginning delivery on the 12th. The letter of -the 5th was 
not answered till the 12th. On the 15th, three days after, the plaintiff gave 
notice that the contract was at an end: the defendants had declined by 
thdlif letter of the 12th to give delivery, and the plaintiff was justified, on the 
15th, in treating the contract as abandoned and sending in the bill. The first 
issue must be answered by stating that the defendants were bound to commence 
delivery on the 12th, and continue delivering with reasonable despatch. The 
second issue must be answered that the plaintiff was ready and willing to take 
delivery, and had done all things necessary to entitle him to delivery on the 12th, 
The letters of the 5th and 11th are sufficient to show this, and the plaintiff had 
provided funds for the payment. As to the third issue, what is the measure of 
damages? It is the difference between Es. 5-11 and the ruling price on the 15th 
November, There is no evidence on the defendants’ side. The plaintiff’s 
evidence is not uniform. 

One witness, a large dealer, brought his books and showed that 400 maunds 
were sold on the 15th at Rs. 7-13, and said that 1,000 would sell at Rs. 7-11. 
Mr. Stewart speaks to a sale on the 15th November to Messrs. Ernsthausen and 
Oesterley at Bs. 8-8; both are actual sales, and don’t tally at all. The plaintiff 
claims [685] damages at Es.8-12. I think if I give him Rs. 7-12, he will getall he 
is entitled to. Damages will be for 1,000 bags at the difference between 
Rs. 5-11 and 7-12, or Rs. 2-1 per maund. Each bag contains 1 cwt., or 1 
maund 14 seers and 10 chittaks. 

From this decision the defendants appealed. * 

Mr. Evan& (Mr. Bonnerjee with him), for the appellants, contended that 
the defendants had the whole of November in which to give delivery. Had 
the words “on seven days’ notice from the buyer” been omitted, time would 
have been of the essence of the contract, and they would have been bound to 
deliver at or before the end of November: see s. 55 of the Contract Act. There 
the words are “ at or before.” In this contract, there is no stipulation to do 
anything “at” any specific time, because “on,” which is used here, means 
“after ”—Qtieen v. Arkwright (l2 Q. B. 960). The plaintiff was not entitled 
to delivery at any rate until after the 12th, according to the words of the notice 
he gave* The effect of the addition of those words was to make a condition 
precedent; and the defendants were not bound to deliver before they got 
• 
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notice to do so; the additional stipulation only enabled the plaintiff to 
fix a time before which he would not take delivery, and did not alter the 
whole contract as to time, nor take away the right the defendants had under 
the previous words to have the whole of November to give delivery-^Benjamin 
on Sale, 559. To construe the contract as the plaintiff wishes would be to 
introduce a new term as to time into it. The plaintiff had no right to treat the 
contract as being at an end. He ought to have taken delivery, as we offered 
it, at the end of November, and then, if he was damaged, sued for broach of the 
contract. Pollock on Contracts, 2nd Ed., pp. 443-445, and Coddington v. 
Paleologo (L. E., 2 Ex. 193) were also referred to. 

Mr. Branson and Mr. T. A. Apcar for the respondent were not called upon. 

The Judgment of the Court (Garth, C. J., and Pontipex, J.) was 
delivered by 

Garth, C. J., (who, after shortly stating the facts and refer- [686] ring to 
the letters of the 5th, 11th, and 12th November, continued).—It is clear from 
these letters, that the construction which the plaintiff put upon the contract, 
and which has been adopted by the Court below, was that, although the whole 
of November v^as the period mentioned in the contract for giving and taking 
delivery of the goods, the particular time in November at which the delivery 
was to commence was to be determined by a seven days ’ notice, which was to 
be given by the buyer. The buyer had thus the option of fixing the time for 
delivery; and at the expiration of the seven days ' notice, the sellers would be 
bound to commence to deliver, although, of course, they would be allowed a 
reasonable time after the expiration of the notice for completing the delivery. 

The defendants, on the other hand, contended that they had the whole 
month of November in which to deliver the ginger; and that although the seven 
days’ notice might have been given by the plaintiff on the Ist of November, 
the defendants would still have until the last day of the month to complete the 
delivery. 

I am of opinion that the view which has been taken by the Court below is 
the correct one. No doubt if the words had been “ delivery to be taken and 
given during the whole of November,” the sellers would have had the whole 
month in which to deliver. But it seems to me that the words “ on seven days' 
notice from the buyer” are intended to give the buyer the right of fixing the 
particular time in November at which the delivery was to take place. If this 
were not so, the words seem to me to have no meaning. 

I think, therefore, that the defendants were bound to commence delivery 
on the'13th of November, and that the breach of contract occurred when the 
sellers virtually refused to deliver until the 28th of the month. 

It has also been suggested by Mr. Evans that the seven days’ notice 
which the plaintiff gave was insufficient, because it required the delivery 
to be made " within seven days” instead of at the expiration of seven days 
from the 5th November. But this is at best a mere formal objection; and I think 
it clear from tbs correspondence that the defendants understood and treated the 
[ 687 ] notice as a seven days’ notice under the contract. If the notice had not 
been given, the sellers would not have been bound to deliver at all; but the 
defendants evidently considered themselves bound by the notice to deliver 
according to the true meaning of the contract.. Moreover, this point as to the form 
of the notice was neither taken in the oorrespondOToe between the parties, nor 
in the written statement of the defendants, nor in the Court below, nor in the 
grounds of appeal to this Court. 
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The oaly other point whieh has been made by the appellants is, that the 
J^dge, in estimating the damages, has given the plaintiff two annas a bag too 
much. This is a small point, and Mr. Branson does not contest it. The dama* 
ges, therefore, will be reduced by two annas a bag. But as the appeal haa 
substantially failed, it will be dismissed with costs on scale No. 2. 

Appeal dismissed. 

Attorneys for the Appellants: Messrs. Ghose and Bose. 

Attorney for the Bespondent: Baboo KttUnath Mitter. 

[6 Cal. 687.] 

The 7th, 10th, and 11th, January, and 7th February, 1881. 

Present : 

Sib Bichabd Garth, Kt., Chief Justice, and Mr. Justice Pontipex, 


Bibee Solomon.Plaintiff 

versus 

Abdool Azeez and another.Defendants. 


Compromise, Suit to set aside—Fraudulent Bepresentdtions—Sanction by Court of 
Compromise entered into by a minor—Misapprehension or mistahe os to material facts — 
Contract Act (IK of 1872), s. SO—Inquiry as to whether it would be for benefit of Minor to 

set aside Compromise, 

The plaintiff, a minor, was, as daughter and one of the heirs of A, entitled to 7-24th» 
of his estate. The value of A’s estate was uncertain, and depended on whether or not A had 
been a partner in business with M, and whether or not a sum of Rs. 30,000 had been paid 
by Af to A ; in satisfaction of all claims which A had against M in respect of the estate of K, 
a deceased brother of .1, and a former partner in the same business. M having, on A’s death, 
possessed himself of all the estate of A, the plaintiff brought a suit against M m which a decree 
was made, ordering an account to be taken of the estate of A which had come into the hands 
of M. Pending such account, M died, leaving a will, by which he appointed the son of A and 
[ 688 ] another his executors, and the suit was revived against them. In their application 
for probate they stated that the value of M's estate, so far as they had been able to ascertain 
and wore aware, was Rs. 4,41,000. Shortly after probate was granted, negotiations were 
entered into between the executors and the advisers of the plaintiff for a compromise, and a 
petition was, with the concurrence of the executors, presented by the plaintiff to the Court, 
asking for its sanction to the terms agreed upon by the parties, which were, that the plaintiff 
should receive Rs. 20,000, in full of all demands, and Rs. 6,000 for her costs of suit. Ilia 
petition took as the value of Ms estate the amount stated by the executors in their applica¬ 
tion for probate, and stated that the value of A’s estate, m case the abovementioned payment 
by M was proved, would be Rs. 30,000, and in case it was not proved, then a moiety of the 
estate of M ; and that, considering the difficulties the plaintiff had to meet in proving her 
case, and with a view to put an end to further trouble, litigation, and expense, the above tAitwa 
had been agreed to on her behalf. These terms of compromise were sanctioned by the Court 
on the 11th September 1876. Shortly afterwards, further property was discovered belonging 
to the estate of Af. The plaintiff brought a suit against the executors to set aside the com¬ 
promise, alleging that the terms had been accepted by her on the faith of the representation 
made by the etecutors in their application for probate, and chaiging them with wilful and 
fraudulent oonoealment|. There was evidence to show that some of the pro^rty subsequently 
discovered was such that the defendants as executors ought to have known, even if they did 

489 


3 OAL.---62 







itot of fta eristenoo at the time of the oompiomiee. Sbld, that even though tho ouoa* 
ton had no each knowledge, and them waa no actual fraud, yet there was suoh culpable 
ignorance and neglect of duty on their part as to amount to fraud, and carry with it tiie 
consequences of knowledge, and as the compromise had in consequence been entered into 
by the parties and sanctioned by the Court under a misapprehension of materiid fact, the 
plaintifi was entitled to have the compromise set aside, and the parties restored to their 
rights in the former snit at the time it was eSected. 

Per FONTIFBX, JIn oases where the sanction of the Court is required, as where there 
is an infant concerned, eadi party is bound to see that the materials on Which the san ctio n 
of the Court is asked for are unimpeachable. 

Per PONTIPEX, J.— Qtuere. —Whether in this suit, if the questions wore found to arise, 
it would be necessary for the Court to consider whether it would be for the benefit of the 
minor that the compromise should be set aside ? 

Per GA.BTH, C. 7.— Semble. —^Even if it only appeared that the compromise had been 
entered into and sanctioned under an entire mistake of the parties and of the Court with 
regard to the subject-matter of the agreement, it ought to be set aside under s, '20* of the 
Contract Act. 

a 

Per Gabth, 0. 7.—In a substantive suit by a minor to set aside a compromise m ' ld A 
with the sanction of the Court obtained by fraud or mistake, it is C6M] not the province of 
the Court to inquire whether it would or would not be for the benefit of tho minor that the 
compromise should be set aside ; though it might be otherwise on an application for review 
to the Court which granted the sanction. 

Appeal from a decision of Wilson, J., dated the 30th June 1880. 

The plaintiff in this suit was a minor, and sued by Syad Ahmed, her 
next friend, to set aside a compromise made between herself (her mother Bibee 
Rnbbia acting on her behalf) and the defendants Abdool Azeez and Ahmedool- 
lah, the latter of whom died pending the appeal. The compromise was alleged 
to have been made on the faith of representations made by the defendants to 
the plaintiff, which afterwards turn^ out to be untrue. 

The material facts are fully set out in the judgment of Pontifex, J. 

Wilson, J., dismissed the snit, finding on the evidence that the compro¬ 
mise had not been agreed to on the faith of the representations as alleged, such 
representations never having been made. 

The plaintiff appealed from this decision. 

Mr. Phillips and Mr. T. A. Apcar for the Appellant. 

Mr. Kennedy and Mr. Bonnerjee for the Bespondents. 

The following cases were referred to in argument:— Hall v. Turner (L. B., 
<14 Ch. D., 829), Brooke v. Lord Mostyn (2 De Gex J. &. S., 373 ; s.o., 33 
Beaven, 457), Bawhns v. Wickham (De Gex & J., 304), Gilbert v. Endean 
(L. B., 9 Ch. D., 269), Baboo Lekraj Boy v. Baboo Mahtah Chand (14 Moo. P. 
C., 393 : S.C., 10 B. L. B., 361, Trigge v. Lavallee (16 Moo. P. C., 270), Fhw^ v. 
Lloyd (L. R., 10 Oh. D., 827). Section 20* of the Contract Act was also 
referred to. 


Agreement void where 
both parties am under 
mistake as to matter of 
fact. 


* j[Beo. 20 Where both the parties to an agreement ate 
under a mistake os to a matter oi fact essential to the Mfreement 
tile agteement je void. ' 


ExplanaHim An .enconeous apinfim ae to the value of the thing whidb fawYift the 
eubject-mattSr of the a^nement, is not to be deemed a mistake as to a mattw of factij 
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t^} following Jadgmtnts were delivered 

Pdntifisx, J.— The plaintiff is a minor, and sues by her next friend to set 
aiide a compromise sanctioned by this Court in a former suit. 

In that suit her title was stated in the following way :— 

One Sudickjee, of Cashmere, carried on large business operations in Cal¬ 
cutta, other parts of British India, and Cashmere. He died, nearly fifty years 
1 ^ 0 , intestate. His business was carried on in partnership with Khajah Mus- 
sijee and Koodoor MuUiok. He left two sons, Khaluckjee and Ackbarjee, and 
a daughter, Fatima, who was the wife of his partner Khajah Mussijee. 

That, after Sudiokjee’s death, his son Ackbarjee had charge of the Cal¬ 
cutta business. 

That Khajah Mussijee died in 1854, having bequeathed the residue of his 
estate to his son Khajah Moheeoodeen and Khaluckjee. That Khaluckjee died 
in 1859 intestate, leaving Ackbarjee one of his heirs. 

That Ackbarjee died in 1868 having been jointly interested in the business 
with Khaluckjee and Khajah Mussijee up to the death of the latter; and from 
his death, with Khaluckjee and Moheeoodeen until the death of Khaluckjee; 
and after his death with Moheeoodeen until his own death in 1868. 

That Ackbarjee left, among other heirs, a son, the defendant Abdool Azeez 
and a daughter, the infant plaintiff, her share as an heir being 7-24ths of the 
estate left by Ackbarjee. That it was alleged that Ackbarjee left a will, by 
which, after giving certain legacies, he bequeathed a sum of Rs. 30,000 in trust 
for his son Abdool Azeez. That such will contained a recital that Moheeoodeen 
hod given the testator the said sum of Rs. 30,000 in full satisfaction and dis¬ 
charge of all claims which he might have against the estate of his deceased 
brother Khaluckjee. 

But the infant plaintiff denied that she had ever given any consent to the 
will of Ackbarjee, which would, therefore, be inoperative against her. 

This suit of the infant plaintiff was instituted on the 21st December 1871 
against the executors of the will of Ackbarjee [691 ] and against Moheeoodeen, 
alleging that the latter had possessed himself of the whole of Ackbarjee’s estate. 

Now if these allegations were true, Ackbarjee would have been a partner 
in the aforesaid business and interested in the property thereof, partly on his 
own account and partly as being one of the heirs of his brother Khaluckjee. 

The infant plaintiff’s suit was tried by Mr. Justice Pheae. He had 
dismissed the executors named in Ackbarjee’s will from the suit, as they had 
never taken out probate, or in any way intermeddled with the estate. 

The only question considered by Mr. Justice Pheah was, whether Mobee- 
oodeen was accountable to the plaintiff for assets of Ackbarjee come to his 
hands. In his judgment he said: “ Moheeoodeen is, without doubt, the 
principal defendant in this suit; and although Abdool Azeez, now somewhat 
feebly advances a personal responsibility for the Rs. 30,000, I should be 
shutting my eyes to all the indicia afforded by tne conduct of the parties to the 
suit if I did not perceive that Moheeoodeen is the person really concerned in 
the fate of this trial. I have no sort of doubt that, on the death of Ackbarjee, 
all his estate and effects came into the hands of Moheeoodeen, and so far as 
they have been administered at all, have been administered by him. He must, 
therefore, account in this suit. And regard being had to the share he had 
in putting the will into its existing shape, I think the release contained in the 
last clause must not be used as evidence in his favour in the accounts.” It is 


491 





BIBEE SOLOMOK «. 


observable that Mr. Justioe Phbak expressed no opinion as to wheth^ Ack- 
barjee had been a partner in the bnldn/e»s as alleged by the plaintiff, or as to 
what his estate consisted of. That <rf oourse was a matter reeved lor farther 
consideration in a later stage of the cause when the inquiries and^ accounts 
directed by the decree had been made and taken. 

By Mr. Justice PHBAB’s decree it was declared that Ackbarjee’s will was 
inoperative against the infant plaintiff; and the following accounts and inqui* 
ries were ordered to be taken and made :— 

1. An account of the estate of Ackbarjee come to the hands of Moheeoo- 
deen. 

[692] 3. An inquiry as to what part (if any) of Ackbarjee’s estate is 
outstanding and undisposed of. 

And further consideration was reserved with liberty to apply. 

Under the account numbered 1 and the inquiry numbered 3, it was com- 
I)etent to the infant plaintiff to prove that Ackbarjee was a partner, in the 
business, and that part of his estate was represented by part of the capital and 
profits thereof. 

The judgment and decree of Mr. Justice Phear were confirmed by the 
Appeal Court on the 28th March 1876, with this modification,—That it was 
oi^ered that, in taking the said accounts, no regard was to be had to the 
statement in the last clause of Ackbarjee’s will except as corroborative evidence, 
and until after other substantive proof had been given of the said alleged 
release and the payment of the sum of Bs. 30,000 therein mentioned. 

The suit was, accordingly, remitted to the lower Court for the purpose of 
proceeding with the accounts and inquiries. 

But before any progress could be made with the said accounts and 
inquiries, Khajah Moheeoodeen died on the 12th of April 1876, leaving a will, 
whereby he appointed Abdool Azeex and Ahmedoollah, who are defendants in 
the present suit, his executors. Ahmedoollah has since died. 

It is to be observed that the last clause in Ackbarjee's will, even if estab¬ 
lished to be true by other substantive proof, applies only to his claim in 
respect of his brother Khalujkjee’s estate; and in no way relates to bis claim 
as a partner in the business if such claim can be substantiated. But the 
amount of this latter claim, if substantiated, might depend to a very great 
extent on the true value of the estate of his alleged partner Moheeoodeen, who, 
as surviving partner, would have succeeded to the entire business. The value 
and nature of his estate might furnish some index of the value of the business. 

On Moheeoodeen’s death the original suit was revived as against his 
executors. 

On the 1st of May 1876, Moheeoodeen’s executors applied for and obtained 
probate of his will. 

In their application for probate they stated that Moheeoodeen [ 698 ] 
left property in British India, the approximate value of which was Bs. 4,41,124 
as shown by an annexed schedule. 

That schedule is set out in the Stb paragraph of the plaint in the present 
rait. Its particulars cc^siet of bouses in Calcutta, debts due to the deceased 
in Bombay, debts due tp the deceased iu Bengal, debts due to the deceased 
from bis own Cotee in tJmriteuz, and certain personal miiicles. 

6 
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Aoocording to common ioxm the executors stated that so far as they had 
been able to ascertain and were aware, there was no other property belonging 
to Moheeoodeen in British India besides the items speoided in the <sohednla> 

It is ^ be observed that the schedule says nothing whatever about 
Government paper, or stocks, or shares, or balance at the deceased’s bankers. 
Yet Doorga Ohmrn Law, the banker, who bas been examined, says—“ At the 
time of Moheeoodeen’s death, the balance of the account was against us. It 
was a pretty large balance." 

Shortly after probate was granted some negotiation mast have been 
entered into for a compromise of the infant plaintiff’s claim. For, ultimately 
it was agreed between the adviser of the infant plaintiff and the executors of 
Moheeoodeen, that the infant plaintiff should accept Bs. 20,000 in full of all 
demands, together with Bs. 5,000 for her costs of suit; and that the approval 
of the Court should be**obtained on behalf of the infant. 

It was of course equally important for both parties that the Court’s appro¬ 
val should be obtained ; and in my opinion it was the duty of both parties to 
take care that the Court should have correct materials on which to form its 
judgment. 

According to the arrangement, the infant, by her next friend, presented a 
petition to the Court, asking for its approval to the compromise, such petition 
having been previously submitted for consideration to the executors. 

The petition, after stating generally the plaint and decree in the original 
suit, and the result of the appeal therefrom, and the death and will of 
Moheeoodeen, proceeded in its 7th, 14th, and 15th paragraphs as follows :— 

“ 7th.—That, in the petition filed by the said executors of the said defen¬ 
dant Ehajah Moheeoodeen, and in which they applied £69^3 for probate as 
aforesaid, they declared that the estate and effects of the said defendant Ehajah 
Moheeoodeen left by him at the time of his death consisted ’’ [of certain 
specified property, the estimated value of which was Bs. 4 41,124], as on 
reference to the said petition, which is now filed on record, will more fully 
appear. 

“ 14th.—That the estate of the said Ackbarjee, deceased, in case the 
alleged payment is proved, will amount to Bs. 30,000, subject to certain 
legacies in his said will mentioned; but in case such payment is not proved, 
the same will be a moiety of the estate and effects of the said defendant Khajah 
Meheeoodeen, deceased. 

“ 15th.—That, under the circumstances of the case, and considering the 
length of time, trouble, and expense which have already been involved in this, 
and which may hereafter be entailed in bringing it to a close, and considering 
other difficulties which the plaintiff has to meet in the matter, and with the 
view to put an end to further litigation, trouble, and expense, and to save 
the estate from being swallowed up by costs, I, as mother and guardian of the 
infant plaintiff and her said stepfather as her manager and agent, have, under 
the advice of Counsel, agreed with the defendants to certaifi terms of 
settlement in respect of all claims and demands of the infant plaintiff, which 
terms are hereto annexed and marked A." 

The proposed terms of settlement were the following :— 

1. “ That the defendants do bring into Court Government promissory 
notes of the 4i per cent, loan for Bs. 20,000, in full of all the plaintiff’s (Bibee 
Solomon’s) claims and demands in respect of the matters in suit, and in full of 
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all her claims and d^ands whl'tooever against the estate of the late Ackbatjee 
or against the executors of his srUl, or against Moheaoodeen or his heirs and 
representatives, or his or thsir estate and effeots. 

2. " That the said Company’s paper be placed to the separate credit of 
the said Bibee Solomon in this suit, and the interest thereof paid out for her 
benefit during her minority to her mother and guardian Bibee Bubbia. 

8. “ That the defendants do p'ay all the costs of this suit and of all proceed¬ 
ings relative to the vrill of Ehajah Moheeoodeen on [696] scale No. 2 as between 
attorney and client, such payment to be made (as to plaintiff’s costs) through 
the plaintiff’s attorneys Messrs. Crr and Harriss. 

4. “ That the defendants do pay to the defendant Doorga Chum Law and 
others costs directed to be paid by the plaintiff to them, so that the said 
Company’s paper for Es. 20,000 may without deduction be placed to her credit 
herein as aforesaid. 

5. “ That the books of account, which were brought in and now are in 
Court in this suit, be forthwith deUvered out to the defendants." 

This petition, as it happened, was heard by me then sitting on the Original 
Side of the Court; and according to my note both parties appeared at the 
hearing. I think I may trust my memory so far as to say that I refused to 
make any order on the petition until the statements contained in it wore verified 
by affidavit, which, when the petition was presented, had not been done. 
Subsequent^, the petition having been verified by affidavit, it was my duty to 
consider whether or not the Court ought to approve the arrangement. I find 
from my note-book the petition was before me on the 4th and 11th of September 
1876. 

Now, it would be exceedingly dangerous for me to charge my memory 
with the reasons which led me to grant the approval of the Court to this 
compromise. But looking at the petition and the order made upon it as if it 
had been made by some one other than myself, it is clear that the Court had 
before it only certain data on which to found its order. Those data are contained 
in the 14th paragraph read with the 7th, and in the 15th paragraph. 

According to the 14th paragraph, the infant plaintiff was entitled to either 
one of two sums, taking the outside value of each ; that is to say, not allowing 
for any other claims against the funds—namely, either to 7-24th8 of Bs. 30,000 
or Es. 8,760, or to 7-24th8 of a moiety ^of Bs. 4,41,124, or somewhere about 
Bs. 64,000. 

The claim in the 14th paragraph to a moiety of the estate of Moheeoodeen 
must of course have been in respect of the alleged partnership. 

[696] Then there was the further datum, namely, the allegations contained 
in the 15th paragraph of the petition. 

Now, the sum offered by way of compromise was Bs. 20,000 of 4i per 
cent. Government paper, down, and all costs, which exceeded Es. 5,000. 

It wa#upon those data, and those data only, that the Court approved the 

compromise by an mder dat^ 10th September 1876. 

' 1 ' * 

It appears by proceedings in the present suit that Moheeoodeen’s 
executors paid Bs. 6,000 ih 't«dpe6t of costs alone under the ordar. 

The compmmiar hairingf confirmed, the executors of Moheeoodeen 
suddenly dikeovoredt and the costs were paid, that pro¬ 

perty at all events of the value >t!d^tittree |aas, or, as estimalied by the plaintiff 

, ^ “ i, ' ' ’ a 
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in this saili, of the Tidne of nine laos, was belonging to the estate of Moheeoo- 
deen, thou^ not mentioned in the schedule to the application for jnrobate, or 
in the petition for the CSoart's at^roval. 

The order confirming the compromise having been made on the 11th of 
September, Mr. Paliologas, the defendants’ solicitor, writes on the 20th of 
September as follows :— 

" The Company’s papers for Bs. 20,000, and 5,000 towards your costs, are 
with me ; and if you have a copy of the decree, will you please lodge it, or let me 
have it, that I may do so with the Company’s papers.” , 

" I have this day learnt that two lacs more of Company’s papers belonging 
to the estate of Mofaeeoodeen have been found, and I have received instructions 
to apply that further duty from the estate be received upon this sum.” 

"This, however,.!.think you will agree with me in no way affects the 
settlement in this case.” 

The letter does not say, and there is no evidence to show, when the defen¬ 
dants first learned of this addition to their testator’s estate. And the last 
paragraph of the letter to my mind is rather suggestive of doubt in the mind of 
the writer whether the discovery did not affect the compromise. 

But however that may be, the writer of the letter seems to have forgotten 
that his clients were dealing with a minor ; and that it might be right to bring 
this discovery to the notice of [697] the Court before payment of the 
Bs. 20,000 was made. Before this letter (which was written at the commence¬ 
ment of the vacation) was answered, the Bs. 20,000 was transferred to an 
account in the infant’s name, and Bs. 5,000 was paid for costs. But on the 
29th of January 1877, the plaintiff’s attorney wrote as follows :— 

" With reference to your letter to us of the 20th September last, we are 
instructed by our client’s guardian to say that the sum of Bs. 20,000, which 
she accepted for settlement of the infant plaintiff’s claim, was so done on the 
statement of the assets contained in the petition of the executors filed on the 
1st May 1876 ; but as since the settlement was made so large a sum as 
Bs. 2,00,000 more has been discovered, she thinks that the plaintiff is fully 
entitled to a proportionate sum in addition to the sum of Bs. 20,000 paid as 
aforesaid ; and is, therefore, desirous' of bringing this matter to the notice of 
the Court.” 

" The desire is, we consider, reasonable, and we have no doubt you will 
agree with us as to the propriety of having the matter mentioned to the Court 
with the view to further directions.” 

On the 29th of January and 24th of February, Mr. Paliologus wrote the 
following letters :— 

‘'January 29th. 

* “ It is strange that such a time has been allowed to go by without 

any thing being done, and now that the executors are in Cashmere, it is proposed 
to reopen the question. I can at present only refer a copy of 5 ;our letter for 
instructions.” 

" February 24th. 

" I forwarded a copy of your letter of yesterday’s date to the manager of 
the Cotee here, and be instructs me to say that he has no power to consent to 
open this matter which was considered settled by the exeeutom before they 
left Calcutta. Your first letter has been forwarded to them, and the manager 
expects a reply in two or three days. A copy of your last letter will also be 
stat up by this day’s date.” 
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Is it conceivable that Bohim Shaw, the gomastah, had made no inquiry 
of Doorga Chum Law, or was ignorant of the existence of the Company’s papers 
for two lacs or some part of it ? 

The defendant now admits the existence of these two lacs; but we do not 
even know how, where, or when they were discovered. 

Even if the executors were really ignorant of this large addition to the 
estate at the time of the compromise, though the discovery was made suspi¬ 
ciously soon, ten daj’s afterwards, was it not such culpable and wilfully blind 
ignorance, at all events as to the securities on deposit with Doorga Churn, aS' 
to be equivalent to or carry with it the consequences of knowledge. In the 
case of Bell v. Gardtner (4 Man. & Gr., 24), C. J. Tindal says ;—“ We can in 
fact regard the possesSibn of the means of knowledge only as affording a strong 
observation to the jury to induce them to believe that the party had actual 
knowledge of the circumstances.” And again : ’* There may be cases where 
the existence of the means of knowledge might lead irresistibly to the inference 
that the party had actual knowledge and Mr. [703] Justice Ceesswell added, 
** Where a party has the means of knowledge it may be evidence of actual 
knowledge.” Exercising the functions of a jury, I think it would be diOicult 
not to arrive at the conclusion that the executors of Moheeoodoon had actual 
knowledge of the securities with Doorga Churn Law. But with respect to the 
two lacs of Company’s paper, I have no materials to form an opinion beyond 
the suspiciously sudden discovery immediately after the sanction of the com¬ 
promise. 

* 

Now a transaction very similar to this was discussed by the Lords 
Justices in the case of Brooke v. Lord Mosiyn (2 DeG. J. and S., 373). In 
that case a compromise bad been approved by the Court on behalf of an infant. 
For the purposes of the compromise it was necessary to ascertain the value of 
an estate. A document relative to the valuation of the estate, and which the 
Lords Justices considered material, was in the possession of the party to be 
charged, and was not produced. On that ground the Lords Justices set aside 
the compromise. On appeal to the House of Lords, that decision was reversed 
only on a question of fact and not of law. 

Lord Justice Turner, at p. 416, considers what ciisumstunces will furnish 
sufficient ground for impeaching a compromise made under the order of the 
Court. He says with respect to a compromise l^etween adults :—“ If there be 
no fraud, and equal knowl^ge on both sides, the compromise cannot be disturbed ; 
but if there is knowledge on one side, which is withheld, the compromise can¬ 
not stand, because the withholding of the knowledge amounts, in the view of 
- a Court of Equity, to fraud.” And he proceeds to say, that the rule is the 
same when a compromise is sanctioned by the Court on behalf of an infant. 

• 

I confess I am myself inclined to think that oven a higher degree of good 
faith is due' when the Court’s sanction is required, because that sanction is 
equ^Uy necessary for both parties; .vnd each party is in my opinion bound to 
see that the materials before the Court are unimpeachable. The Lord Justice 
pi^oeeds, p. 423 :—““ It may be said, perhaps, that the master was satisfied 
with the information laid before him and called for no [701] further informa¬ 
tion ; but the question is not whether the master called for further information, 
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but whether the parties having this further information in their ]>oBBesBion 
were justified in withholding it.” 

I am of opinion that if the plaintiff's allegations as to the partnership are 
true—which question has not yet been tried—the extent of Mohoeoodeen’s 
estate may bo material, and that at all events the {petition for compromise led 
the Court to beheve so. The compromise was confirmed under that impres¬ 
sion ; and the representation as to the extent of Moheeoodoen’s estate in the 
petition was due either to the fraud (which issue has not boon tried), or the 
culpable and wilful ignorance of the executors in a matter which it was their 
duty to have thoroughly inquired into, and as to which, at least so far as 
respects the property in Doorga Churn Law’s custody, they had an easy and 
natural moans of knowledge. 

I am of opinion, therefore, that the judgment appealed against should be 
reversed, and the case remitted to the lower Court for the trial of all tlie issues. 

Of course, if the compromise is set aside, the i)artios must bo replaced in 
their former positions, and the Bs. 20,000 retransferred. But it may not be 
necessary to deal with the Es. 5,000 paid for costs, as the plaintiff's admitted 
rights in the Es. 30,000 would exceed that sum. 

It may, however, be questionable whether there may not be a difficulty in 
trying this case as long as the plaintiff’s ininority continues, as it may bo 
argued that it may be necessary for the Court to consider whether it will bo for 
the benefit of the plaintiff to set this compromise aside , and in the considera¬ 
tion of that question, the truth of the plaintiff’s allegations in the ori^nal suit 
might have bo be investigated. 

However it will bo for the lower Court to consider whether that question 
arises. All that wo decide now is, that the case must bo remitted to the lower 
Court to try all the issues with respect to the compromise. The costs, both 
of this appeal and of the original hearing, will abide the result. 

Garth, C. J.—I quite agree that this case has been imjierfectly tried in the 
Court below; and it seems to me tliat the [708] question of misrepresentation 
by the executors has been dealt with both by the Court and by the parties on 
too narrow a footing. 

The question to be ||riod, as stated by the learned Judge at tlie com¬ 
mencement of his judgment, was this, “ whether the story told by Bibee 
Eubbia and Mahomed Gouse as to the interviews and oral coramuuieations 
during the negotiations for a settlement are to be accepted as true. ” 

Now it seems to me, that without going minutely into the nature of the 
representations made by the executors, or of the negotiations which resulted in 
the compromtse, the following broad facts are abundantly clear; — 

1st. —That, from the very nature of the arrangement, the actual value of 
the estate and effects of Mohoeoodoen was a most important matter both for 
the parties and for the Court to ascertain, in ordor to determine vdiethor the 
proposed compj’omise was one which, in the interest of the minor, ought to 
have been sanctioned; ^ 

> 
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2nd .—^That the basis of the oornpromise in this respect was the statement 
made by the executors in their petition for probate, confirmed by their 
subsequent declaration. In the petition to the Court to sanction the com¬ 
promise that statement was brought prominently forward as the basis of tbe 
proposed arrangement; 

3rd .—That not only Biboe Eubbia, but the Court, acted upon the assump¬ 
tion that this statement of the value of Mohoeoodeen’s property was substanti¬ 
ally correct; and 

4th .—That the executors might and ought to have known, and had certainly 
the means of knowing, if they had made proper and reasonable enquiry, that 
this statement was not true, and that Moheeoodeon’s property was of much 
larger value than they had represented. 

I think, therefore, that the compromise was entered into by the parties, 
and sanctioned by the Court, under a serious misapprehension of material facts ; 
and that this misapprehension was caused either by the actual fraud of, or at 
any rate by a culpable neglect of duty, of the executors, sufficient, as I consider 
to amount to fraud in the view of a Court of Equity. 

[706] As at present advised, therefore, unless something further should 
be proved in the Court below, of which I am not aware, J think that the 
compromise ought to be set aside, and the parties restored to their position and 
rights in the former suit at the time when it was effected. 

I confess, if it were necessary to decide the further question, I should be 
disposed.to sot aside the compromise, even though no fraud of any kind had 
been established; and it only appeared that the arrangement had been brought 
about by an entire mistake of both parties and of the Court with regard to the 
subject-matter of the agreement. 

Thus, for example, suppose that, in an administration suit an agreement 
under the sanction of the Court were made with legatees, some of whom were 
minors, that they should accept a proportionate part of their legacies in 
satisfaction of the whole upon the supposition by all parties, and by the Court, 
that the estate to be administered was not sufficient to pay the legacies in full, 
and it turned out afterwards chat the estate was much larger than was 
supposed, and that there were ample funds to pay all the legacies in full, it seems 
to me, as at present advised, that the compromise ought to bo set aside, under 
such circumstances, on the ground of mutual mistake. 

I rather think that s. 20 of the Contract Act is intended to meet a case of 
that kind; and, therefore, if this case rested upon nothing more than the mistake 
of both sides and of the Judge who gave the sanction, I think that the compro¬ 
mise should be set aside. 

There can be no difficulty here, as there might be in some casqs, in putting 
both parties in statu quo ; because all that has been done is the mere payment of 
Es. 25,000, which can be readily repaid or adjusted. 

And it seems to m^ that this view is by no means opposed to the law as 
laid down by Lord Justice TuRKER in the case of Brooke v. Lord Mostyn (2 DeG. 
J. and 8., 373), because he was then dealing with a very different state of things, 
and the question of mutual mistake was not present to the mind of the Court. 
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I should add with regard to the last observation made by my 
[707] brother Pontifex, that I rather doubt much whether, in a substantive 
suit brought by a minor to set aside a compromise obtained by fraud or mistake, 
it is the province of the Court to enquire whether it wotdd or would not be 
beneficial for the minor tha,t the compromise should be set aside. I rather 
think that this is a question for the adviser of the minor only; and that 
the minor has a right, at his option, to the relief prayed, if it is proved that 
there are proper grounds for it. 

It might be a different matter, if an application were made to the learned 
Judge in the former suit who sanctioned the compromise to set it aside on 
motion for review. He might then have to consider, perhaps, whether it was 
proper in the minor’s interest to interfere. But here is a substantive suit to 
set aside a compromise on the ground of equitable fraud ; and if the minor has 
a right to the relief prayed, I doubt whether the Court has any power to con* 
sider whether it would be beneficial to him to grant the relief. 

This, however, will be a question for the Court below to consider when the 
case comes again before it. 

Appeal allowed and case remanded. 

Attorney for the Appellant: Mr. Pittar. 

Attorneys for the Eespondents : Messrs. Harms d Co. 

NOTES. 

[I. COMPROMISE UNDER MISTAKE 

English Law takes the same view (1807) 2 Ch. 634, (1895) 2 Ch. 273 ; (1895) 2 Oh. 638. 

Whether consent operates as estoppel, sec, (1005) Ch. 158 ; (19(X)) 1 Q. B. 54. 

II. COMPROMISE ON BEHALF OF MINOR.— 

As to how it can be set aside, see, 3 C. L. J. 119; 31 Cal. Ill , 15 Bom. 594 ; 26 Bom 
109 : 3 Bom. L.B. 565. 

The formalities of the Civil Procedure Code as to sanction are imperative, See (1913) 19 
1. C. 515 P. C. , (1913) 21 1. C. 288 P.C. J 
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[« Gal. 707] 

APPELLATE CIVIL. 

The 28th January, 1881. 

Present: 

Mr. Justice Morris and Mr. Justice Tottenham. 

t 

In the matter of the petition of Ishan Chunder Eoy.‘" 


Aj^hcation for Probate—Lirmtation Act (XV of ISTT,) Sched, h, art, 178, 

a 

The Limitation Act is not applicable to an application ior probate ; Huch an applica¬ 
tion, therefore, is not barred by art. 178 of sched. ii of that Act. 

The facts material to this report sufficiently appear in the Judgment. 

[708] Baboo Troyluckyanath Mitter and Baboo Gnsh Chunder Chowdhry 
forJihe Appellant. 

The Judgment of the Court (Morris and Tottenham, JJ.) was delivered 
by 

Tottenham, J. —This is an appeal from an order of the District Judge 
of Tippera, re]ecting, on the ground that it was barred by limitation, an 
application for probate of the will of one Obhoy Chunder Eoy, who died on 
the 2!}rd of Pous 1281 (corresponding with the 6th January 1875). 

The application was made on the 11th March 1880,—that is, five years 
and two months after the death of the testator. The Judge appears to have 
called for an explanation of the delay, and to have considered that no sufficient 
reason was made out. He rejected the application as being barred under 
art. 178, sched. ii of the Limitation Act. 

We think that the lower Court was mistaken in applying the Limitation 
Act to a petition for probate. If the article quoted be read alone, it does indeed 
seem capable of the widest extension to every possible application that can be 
made to the Court, “ for which no period of limitation is provided elsewhere in 
this schedule, or by the Code of Civil Procedure, s. 230." 

But the preamble to the Act distinctly shows that it is not intended to 
apply to all, but to certatn, applications to Courts; and an examination of the 
3rd division of sched. ii, which deals with applications, shows that every article 
therein contained. No. 178 only excepted, specifically relates to some case pending 
or already decided.! Article 178 must be construed with reference to the wording 
of the other articles, and can relate only to applications e/jusdem generis, and 

* Appeal from Original Order, No. 76 of 1880, against the order of W. P. Mercs, Esq., 
District Judge of Tippera, dated the Slst March 1880. 

t [Mitra fn his Limitation (1911) Vol Up. 1228 observes with reference to this remark 
here that “ this statement is strictly correct, except so far as an application under sec. 525 
of the Code (see Art. 176 L. A. 1877) is concerned.] 
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therefore not to such an application as the one now before us. We find this 
principle has already been ennnoiated in this Court on the Original Side, in the 
case of Govind Chunder Goswami v. Bungunmoney {ante, p. 60). It is to be 
observed that in the previous Limitation Acts, XIV of 1859 and IX of 1871, no 
such article as this article (No. 178) was included, and under those Acts no ques¬ 
tion of limitation could have arisen in respect of an application for probate. It 
[709] may fairly be presumed that, bad the Legislature intended to apply 
for the first time a period of limitation to such applications, there would have 
been some provision in regard to them similar to that contained in s. 2 in 
respect of suits for which the new Act prescribes a shorter period of limitation 
than was previously allowed. 

Altogether, we are of opinion that no law of limitation governs applica¬ 
tions for probate. Of course long unexplained delay may, in certain oases, 
throw doubt on the genuineness of the will propounded ; but that is a different 
thing from saying that probate is barred by limitation. The appellant is 
entitled to have his application decided on its merits. 

The lower Court’s order is, therefore, set aside; and the case will be 
returned to it to be dealt with according to law. 


Appeal allmved. 

NOTES, 

LIMITATION—RESIDUARY APPLICATIONS— 

Similar views have been hold as regards the applicability o{ Art, 173 to probate proceed¬ 
ings, foreclosure proceedings, etc .— 

7 Bom. 21.3 ; 8 Mad. 207; 19 (Jal. 48 ; 7 Cal 3.83; 4 O. C. 224 ; 11 C. P. L. E, 114 ; 17 Mad 
379. But sec 31 M.ad. 24 where the machinery of the C. P. C is put in motion though under 
right conferred, say, by the Madr.aa Eevenue Recovery Act (TI of 1864). 

Similarly applications under the Cr. P. 0 are not within the Act,.—10 All. 369 ■ 20 Bom. 
543.] 
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{8 Cal. 708] 

The 88th January, 1881. 

Present: 

Mr. Justice Morris and Mb. Justice Tottenham. 


Kangali Churn Sha and another.Defendants 

versus 

Zomurrudonnissa Khatoon..Plaintiff.^ 


Limitation — Posseasiott, Smt for—Limitation Act (XV of 1877), sclied, U, art. 47. 

In a dispute between A and B concerning the possession of a certain taluq, the Criminal 
Court made an order under s. 530 of the Code of Criminal Procedure retaining B in possession; 
and this order was, in a proceeding under Bs. 295t, 296 of the Code of Criminal Procedure, 
confirmed by the Court of Session. Held, that a suit by A for the recovery of the land must 
be brought within three years from the date of the Magistrate’s order, 4and not from the 
date of the order passed by the Court of Session. 

Article 47 J of sched. ii, Act XV of 1877, refers to immoveable as well as moveable property. 

Akilandammal v. Periaaami Ptllai (I. L. B., 1 Mad., 309) approved. 

In this case the plaintiff sued for possession of a certain taluq, which 
she had purchased, in 1871, at an auction-sale in [710] execution of a 
decree. The defendants, who claimed to be in possession of the property 
as owners, had, in 1875, instituted proceedings respecting it against the plain¬ 
tiff in the Criminal Court at Bogra, under s. 530 of the Code of Criminal 
Procedure; and on the 30th of June 1875, the Magistrate passed an order 
directing that the defendants should be retained in possession. The plaintiff, 
under ss. 295 and 296 of the Code of Criminal Procedure, then applied to the 
Judge of Eungpore for a reversal of the Magistrate’s order, but the Judge con¬ 
firmed the order on the 5th of April 1876. The present suit was instituted 

• Appeal from Order, No. 218 of 1880, against the order of Baboo Jeebunkishto Ghatter- 
jec, Subordinate Judge of Pubna, dated the 15th June 1880, reversing the order of Baboo 
Juggobundhoo Gangoolee, Munsif of Bogra, dated the 18th December 1879. 

f [Sec. 295 :—Any Court of Session or Magistrate of the 

Powers of Court of District may, at all times call for and examine the record of 
Session and Magistrate to any Court subordinate to such Court or Magistrate, fot the 
call for record of subordi- purpose of satisfying itself or himself as to the legality of any 
nate Courts. sentence or order passed, and as to the regularity of the 

proceedings of such subordinate Courts. 


For the purposes of this section, every Magistrate in a Sessions Division shall be 
deemed to bo subordinate to the Sessions Judge of the Division.] 
t [Art. 47 


Description of suit. 

Period of limitation. 

Time from which period begins 
to run. 

By any person bound by an 
order respecting the possession 
of property made under the 
Code of Criminal Procedure 
chapter ^ or Mamlatdars 
Courts Act or by any one 
claiming under such person, 
to recover the property com- 
^sed in such order. 

Three years. 

/ 

t 

The date of the final order in the 
case.] * 

! 


SCAD.—<4. 
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on the 1st of March 1879, and the only qu^tion was, whether the suit was 
barred by limitation. The Court of first instance held that the claim was 
governed by art. 47 of sched. ii of Act XV of 1877 ; that the final order spoken 
of in that clause was the order of the 30th of June 1875, and not the order of the 
5th of April 1876; and dismissed the suit as barred by limitation. On appeal, 
the Subordinate Judge held, that the three years’ limitation did not apply, 
because the suit was for the recovery of land by establishment of the plaintiff’s 
title, and because no evidence was given to show that the land, which was the 
subject of the Magistrate’s order, had comprised the whole of the land claimed 
in the present suit; and he cited the case of Undhoob Narain v. Chutturdharee 
Singh (9W. R.,480). 

The defendants appealed. 

Baboo Shosheebhoosun Dutt for the Appellants. 

Baboo Sreenauth Doss and Baboo Jogesh Chunder Hoy for the Bespondent. 

The Judgment of the Court (Mokbis and Tottenham, 33.,) was 
delivered b> 

Morris, J. —We think that the Subordinate Judge is wrong, and the first 
Court is right in holding that, so far as this suit is brought to recover 
property comprised in the order of the Magistrate made under chap, xl of the 
IHresent Code of Criminal Procedure, it is barred under art. 47, sched. ii. 
Act XV of 1877. No doubt the order, being passed on the 30th June 
tTU] 1865, comes under the operation of the former Limitation Act, IX of 
1871. But by s. 2 and sched. v of Act X of 1872, chap, xl of that Act (X of 
1872) has been substituted for chap, xxii of Act XXV of 1861; consequently the 
order of the Magistrate, which is the cause of action in this suit, is governed by 
the provisions of Act XV of 1877. We are unable to assent to the argument 
that the property, to recover which a suit may be brought under art. 47, is 
moveable property only. It seems to us to have reference to immoveable as well 
as moveable property. This view is in accordance with that of the Madras 
Court in the ease of Aktlandavmiat v. Pertascmu Ptllai (I. L. R., 1 Mad., 309). 

[The rest of the judgment is not material for the purposes of this report.] 
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it Oal. 711] 

The 11th Februay, 1881. 

Present : 

Mr. Justice McDonell and Mr. Justice Fiedd. 


Goluk Ohunder Mahinta and others.Decree-holders 

versus 

Soibomangala Dabi and another.Judgment-debtors.* 


Execution of Mortgage-Decree—Beng. ActVIIof l86&-8ale of mortgaged 
property—surplus sale-proceeds—Attachment of surplus sale proceeds.. 

The purchaser of property, sold subject to the incumbrances thereon, at a sale p* ?dfr 
Beng. Act Vll of 1868, subsequently became the purchaser of a decree passed prior to the 
in a suit upon a mortgage of the property, such decree being declared not only a charge on 
the mortgaged property, but also personal against the mortgagor. 

Held, that the purchaser was not entitled to execute the decree against the surplns sale* 
proceeds under such sale, although he abandoned his lien on the property. 

In this case it appeared that certain property belonging to the judgment- 
debtors had been put up for sale under the provisions of Beng. Act VII of 
1868, and had been purchased by the petitioners, subject to the incumbrances 
then existing thereon, amongst which was a mortgage-decree, which was 
[712] declaiW to be both personal against the judgment-debtors as well as a 
charge upon the property. After the sale a portion of the decree was purchased 
by the petitioners, or by some persons on their behalf, and they then, after 
having paid off some of the other incumbrances on the property, applied to be 
allowed to execute that decree against the surplus sale-proceeds, which were 
then in the Gollectorate at the credit of the judgment-debtors. The latter 
objected, on the ground that the decree-holders were bound first to proceed 
against the property, the subject of the mortgage, and then, if the decree remained 
unsatisfied, they might attach the surplus sale-proceeds. Thereupon the 
petitioners relinquished their lien on the property, and applied for permission 
forthwith to attach the surplus sale-proceeds. The Subordinate Judge, relying 
on Mirza Futeh Ah v. Gregory (6 W. R., Mis. Rul., 13), Lalla MtUerjeet Singh v. 
Scott (17 W. R., B2) and Byjonath Sahoy y. Doolhun Btswanath Kooer (24 W. 
R., 83), held, that they were first bound to attach and sell the mortgaged 
property, and then, if the proceeds of such sale were insuflBcient to satisfy their 
decree, they were at liberty to attach the other properties of the judgment- 
debtors, but that the latter were not to be allowed to take out the surplus 
sale-proceeds then in the Collectorate until further orders. 

Against this order the petitioners appealed to the High Court. 

Baboo Mohiny Mohun Boy and Baboo Jogesh Chunder Boy for the Appel¬ 
lants. 

Baboo Busunto Coomar Bose for the Respondents. 

The Judgment of the Court (McDONELL and Field, JJ.) was delivered by 

HoDonell, J.— We think that the order of the Subordinate Judge in this 
case ought not to be interfered with, though we do not agree with the reasons 
upon which he has based his decision, ffhe property, Baxzapti Mehal Kulliar- 

'Appeal from order, No. 300 of 1880, against the order of Baboo Bany Madbub Mitter 
Subordinate Judge of Backergunge, datedi^the 17th August 1880. ' 


607 





GOLtJK OHUNPEB *o. «. SUififclMiMIQAIA &o, [ISSIJ 

bAkmged £7183 tothejudgmant-debtois. They mortgag^itto j*®® 

■f Wwi Mahinte. Kalaohand brought aeuit upon the mortgage-bond and obtamea 
a decree, which was a personal decree against the judgment-debtors, and also a 
decree against the mortgaged property. Meanwhile the mortgaged property was 
brought to ssde under the provisions of s. 16 of Beng. Act VII of 1868, That 
sale was in idl respects the same as a sale in execution under the Code of 
Civil Procedure; in other words, it was a sale of the right, title, and interest 
of the judgment-debtors. The right, title, and interest of the judgment-debtors 
was, therefore, the equity <rf redemption. The sale under Beng. Act VII of 
1868 took place on the 26th of July 1878; and the appellants in the present 
case became, either directly or through a mesne conveyance, the purchasers of 
the interest which passed by this sale. 

We are satisfied upon the facts, although the property was purchased in 
the name of a lady, that the appellants in the present case were the real pur¬ 
chasers. That being so, the appellants, on the 1st of September 1878, pur¬ 
chased a moiety of the mortgage-decree obtained by Kalaohand, and which at 
that time was unexecuted. We may observe that, in our opinion, they were 
in the same position as purchakers of this moiety as if they had purchased the 
whole decree. Meanwhile a sum of money, the surplus sale-proceeds of the 
sale under Beng. Act VII of 1868, was lying in deposit in the Colleotorate; 
and the appellants now seek to execute the decree purchased by them against 
those sale-proceeds. The Subordinate Judge has decided that they are not 
entitled to do this, and be relies upon the cases of Byjonath Sahoy v. Doolhun 
Biswanath Kooer (24 W. E., 83), and Lalla Mitterjeet Singh v. Scott (17 W. E., 
52 ),—which were decided upon a principle not directly applicable to the pmsent 
case. The simple aspect of this case is as follows ; The appellants purchased 
the property subject to the mortgage lien. Whether notice of the mortgage 
was or was not distinctly given at the time of the sale under Beng. Act 
VII of 1868 is not very material. All that could have been sold was the 
right, title, and interest of the judgment-debtors; and that [714] right, 
title, and interest, seeing that the property had been mortgaged, consisted 
merely of the equity of redemption. If the purchasers at that sale omitted 
to make proper enquiries and so ascertain the existence of the mortgage lien, 
such laches will not alter the effect of the sale. Having then purchased 
the equity of redemption, the appellamts next bought in the mortgage lien; 
and to our minds the effect of this was, that the appellants became entitled to 
hold the property discharged from the lien ; but they contend that they are 
entitled to something more. They seek to execute the mortgage-decree 
against the surplus sale-proceeds, which must be taken to represent the value 
of the equity of red<»nption ; that is, having purchased and paid for the equity 
of redemption and the mortgage lien, they now desire not only to have the 
unincumbered property, but also to get back the whole of the price which they 
have paid for the equity of redemption. 

We think that they cannot be allowed to do this. 

Under tttese circumstances, we think that so much of the order of the 
Subordinate Judge as directs the surplus sale proceeds not to be taken out 
until the further orders of the Court, which is in fact an attachment of these 
sale-proceeds, until 4he judgment- de^rs have proceeded against the property, 
must be expunged. In other respeoti^ithe order of the Subordinate Judge will 
be confirm^. 

ff' 


Lower Court’s order modified* 
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!• Oal. Tli.l 

APPELLATE CRIMINAL. 


The 28th February^ 1881. 

Present: 

Mr. Justice Cunningham and Mr. Justice Prinsep. 

In the matter of the Petition of Deela Mahton.Petitioner 

versus 

Sheo Dyal Koeri.Opposite Party.’*' 


Evidence—Snmmonituj Witnesses—Refusal of a Magistrate to summon Prisoner's 
Witnesses—Criminal Procedure Code (Act X1872), s. 359. 

A MagiRtrate is not at liberty to refuse to summon a witness tendered by an accused 
personr except on the grounds specified in s. SS9 of the Criminal [715] Procedure Code ; 
and if he does refuse, he is bound to proceed under that section. The fact that the accused 
declines to examine a witness is no reason for refusing to summon him to meet fresh 
evidence given subsequent to the defence being closed. 

Mr. B. E. Twiddle appeared for the petitioner on this motion. 

The facts of this case appear sufficiently, for the purposes of this report, 
from the Judgment of the Court (Cunningham and Prinsep, JJ.), which 
was delivered by 

Cunningham, J. —We think that the Magistrate was not at liberty to 
refuse to summon the witnesses tendered by the accused, except on the grounds 
specified in s. 869f of the Code of the Criminal Procedure; and that if he 
did refuse on those grounds, he ought to have proceeded under that section. 
The fact that the accused stated that they did not wish to examine those 
witnesses when the case closed, was no reason for refusing to summon them to 
meet fresh evidence which had been taken by the Magistrate after hearing the 
arguments on behalf of the defence. We must, accordingly, direct that the 
proceedings be recommenced from that stage, and that the Magistrate do either 
take the evidence or record his reasons for not doing so, and proceed as directed 
by law. 

Case remanded. 


* Criminal Motion, No. 80 of 1881, against the order ofE. Stewart, Esq., Deputy 
Magistrate of Barth, dated the 22nd Novemlrar 1880. , 

t [Sec. 359 :—If the Magistrate thinks that any witness is 
Refusal to summon un> included in the list for the purpose of vexation or delay or of 
necessary witness, unless defeating the ends of justice he may require the accused person 
deposit made. to patisfy him that there are reasonable grounds for believing 

that such witnesses material. 

If the Magistrate be not so satisfied, he shall not be bound to summon the witness ; 
but in doubtful cases, he may summon such witness, il such a sum is deposited with the 
Magistrate as he thinks necessary to defray the expense of obtaining the attendance of the 
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. SUNDHYA MAIiA v. 


C6 Oal. 715] 

APPELLATE CIVIL. 

The 16th February, 1881. 

Present: 

Mb. Justice Momiis and Mr. Justice Tottenham. 

Sundhya Mala.one of the Defendants 

versus 

Dabi Chnrn Dutt and others.Plaintiffs. 

Res judicata—Civil Procedure Code (Act X of 1877), s. 13. 

The plaintiff sued to recover certain lands, claiming them as a portion of A, and alleging 
that A was portion of a mouza which had been leased to him in patni by the zemindar. The 
suit was dismissed, on the ground that £716] though A was known as a part of the plaintiff’s 
mouza, yet it had been included in a patni lease of an adjoining mouza, which the zemindars 
had granted to the defendants previously to the date of the plaintiff’s lease. The plaintiff 
brought a second suit claiming another portion of A on the same title. 

Held, that the claim was barred as res judicata. 

Mohidinv. Muhammad Ibrahim (1 Mad. II. C Rep., 246), Nund Kuhore Singh v. 
Hurree Pershad Mundul (13 W, R , 64), Pran Nath Snndyal v. Bam Coomar Sandyal (2 
0. L. B.,38), and Gobind Chtmder Koondoo v. Turuch Churulei Hose (I. L. R., 3 Cal,, 145) 
followed. 

This was a suit for possession of certain lands known by the name of 
Bund Mahata. The parcels in dispute, and which made up the whole of Bund 
Mahata, were described in three schedules annexed to the plaint and marked 
Nos. 1, 2, 3. The plaintiffs claimed that these lands were included in Mouza 
Mermab, a patni potta of which had been granted to them by the second 
defendant, their landlord, on the 15th Assin 1273 (28th June 1866); while the 
first defendant claimed them as included in a potta of an adjoining mouza, 
Mouza Simrail Kandi, which had been granted by the second defendant to her 
predecessor in title on the 6th Srabun 1272 (20th .July 1865). 

It appeard from the evidence that a previous suit had been brought by 
the plaintiffs against the first defendant in 1872, for the lands comprised is 
schedules Nos. 2 and 3, on the same title as that put forward in the present 
case. That suit, which was carried up to the High Court on appeal, was 
dismissed with costs, on the ground that though Bund Mahata was in reality 
a‘portion of Mouza Mermah, yet it was included in the first defendant’s potta, 
which being prior to that of the plaintiffs, of course, prevailed. Some time 
after the decision just mentioned, the plaintiffs brought a suit for arrears of 
rent against one Panye, who then held the lands included in schedule No. 1, 
but the suit was dismissed, on the ground that the lands did not belong 
to the plaintiffs. The present suit was then brought, and the chief conten¬ 
tion was whether the claim was res judicata. The Court of first instance 
and the Cour^ of appeal held, that the claim was barred as to the lands included 
in schedules Nos. 2 and 3, W gave the plaintiffs a decree for possession of the 
lands included in schedule No. 1. The first defendant appealed to the High 
Court. 

• Appeal from Aiipellate Decree, No. 890 of 1879, against the decree of Baboo Kally Doss 
Dutt, Second Subordinate Judge ol Ttpperah, dated the 28rd January 1879, affirming the 
decree of Baboo Bam Chundex Dhur, Munsif of Chanki Nasimugger, dated the 28th February 
1878. 
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[717] Baboo Doorga Mohun Doss and. Baboo Bhoobwi Mohun Doss for 
the Appellant. 

Baboo Hurry Mohun Chuokerbutty for the Eespondents. 

The Judgment of the Court (Morris and Tottenham, JJ.) was 
delivered by 

Morris, J. —We think that this appeal must prevail upon the authority 
of the decisions which have been quot^ to us, mz.^ Mohtdtn v. Muhammad 
Ibrahim (1 Mad. H. C. Kep., '245), Nund Kishore Singh v. Hurree Pershad 
Mundul (13 W. B., 64), Pran Nath Sandyal v. Ram Coomar Sandyal (2 C. L. 
B., 33), and the Full Bench decision in the case of Oobind Chunder Koondoo 
V. Taruck Chunder Bose (I. L. B., 3 Gal., 145). It is clear that the self-same 
right and title, which are in issue in this case, have been substantially in issue 
and adjudicated upon in the previous case decided between the same parties on 
the 9th December 18^4. In that case the subject of dispute was a plot of 
land forming part of what is called Bund Mahata; it was claimed by one 
side as appertaining to Mermah, and by the other side as appertaining to 
Simrail Kandi, and each party set up a certain potta from the same lessor in 
proof of title. It was found that although the land of Bund Mahata apper¬ 
tained to Mouza Mermah, yet, under the potta of the defendant, which was 
prior in date to that.of the present plaintiffs, the superior title rested in the 
defendant. There, too, in respect of another portion of Bund Mahata, the same 
title is set forth, and therefore it seems to us that the principle of res judicata 
applies. 

The judgments of the lower Courts are reversed, and the suit of the plain¬ 
tiff's dismissed, with costs in all Courts. 

Appeal allowed. 

NOTES. 

(Ser the judgment of Mookku.ire, J., m (1901) 0 G. L. J. 597 at 602-603, also Hukm 
Ghand on lies judicata (1894) at pp 40-49.] 
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t7183 AmiiU'Sl?BIMINAL. 


The 18th February, 1881. 

Present: 

Mr. Justice Mittee and Me. Justice Maclean. 


In the matter of the Petition of Jubdur Kazi and Golab Khan. 

The Empress 

versus 

Jubdur Kazi and Golab Khan.*” 


Practice—Cumulative Sentence — SeparateCharges—Criminal Procedure Code (Act Xof 1872), 
8. i54i. Ulus, (f)—Penal Code (Act XLV of1860), ss, 147, 148, and 324. 

Under s. 454t of the Criminal Procedure Code, the collective punishment awarded under 
ss. 147, 148, and 824 of the Penal Code must not exceed that which may be awarded for the 
graver offence. 

Quare. —Whether separate convictions under ss. Ie7 and 324 of the Penal Code are legal? 

These two appeals arose out of the same trial. The prisoners Jubdur Kazi 
and Golab Khan having been members of an unlawful assembly, some of whom 
were armed with spears and shields, and some with lathees, which took place 
on the 12th Kartick 1256, corresponding with the 28th October 1879, and 
resulted in the death of one man named Guru Churn, and in severe injtury 
to another named Babul Ghund. The prisoners were charged, along with others, 
on several charges under the Indian Penal Code, but the Sessions Judge, con¬ 
curring with the assessors, acquitted Jubdur Kazi of the graver charges under 
s. 302 and s. 304, and Golab Khan of those under s. 324 and s. 326; but con¬ 
victed them both under s. 148, and also under s. 149, coupled with s. 324, and 
sentenced them each, under s. 148, to three years’rigorous imprisonment; and 
further, under s. 149, coupled with s. 324, to a further term of two years’ rigorous 
imprisonment, to commence on the expiry of the former sentence ; and further 
sentenced the first prisoner Jubdur Kazi, under s. 148, to pay a fine of Bs. 200, 
or in default to suffer a further term of six months’ rigorous imprisonment. 
Against these sentences both the prisoners appealed to the High Court. 

* Crimmal Appeals, NTos. 22 and 15 of 1881, against the order of C. A. KeUy, Esq., 
gflaainnn Judge of S^rridpore, dated the 17th November 1880. 

t|Sec.484:~L If in one set of facts so connected together as to form the same transaction, 

T qw I f 1:1, more offences than one are committed by the same person, he 

l. Trial of more tnan charged with and tried for every such offence at the same 

one offence. 

n.—If a single act falls within two separate definitions of any law, in force for the time 

being, by which offences are defined or punished, the person who 
II.—One offence falling does it may be charged with each of the offences so committed, 
within two definitions. but he must not receive a more severe punishment than could be 
^ awarded, by the Court which tries him for either, 

ni.—^If several facts of which one or more than one would by itself constitute an offence 

form, when combined, an offence undue the provisions of any 

m. —^Aots severally con- law, in force for the time being, by which ofiencM are defined or 

stituting mcHce tbAn one punished, a person who does ^emmaybe charged with every 
offence, but oolleetividy offence which he may have committed, but he must not receive 
coming within one d^ni- for such offences, collectively, a punishment more severe than 
tien. that which mii^t have been awarded, by the Ckmrt trying him. 

foe any one d such offences, or lot the offence formed by their 
nondiination.J 
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t719l Mr. Zi. M. Ohoae vaS'^^I^^Boido Nath Datt for the Appellant, Jnbdur 
Kazi. 

•?!, 

Baboo Juggodmund Mookerjee for the Grown. 

No one appeared on behalf of the other Appellant. Golab Khan. 

The Judgment of the Court (Mitteb and Ma.clean, JJ.,) was delivered 
by 

Hitter, J, —^These appeals arise out of the same trial. The appellants hava 
been convicted of being members of an unlawful assembly, in which one Guru 
Chum received fatal injuries and one Babul Chund was less severely hurt. 


It seems that they were acquitted of any offence as respects the death of 
Gum Churn, the conxijjtion being for rioting armed with deadly weapons under 
s. 14b, and for hurt caused to Babul Chund under s. 324, road with s. 149 of 
the Penal Code. The periods awarded being three years under s. 148, and two- 
years under ss. 149 and 324. 

The learned counsel who appeared for Jubdur Kazi, appellant in No. 22, 
confined himself to urging that the sentences passed upon his client were in 
excess of what could be passed according to law, and that the injuries caused' 
to ■Babul Chund by one of the members of the unlawful assembly, not found 
to be his client, were not caused in prosecution of the common object of the 

assembly. 

The learned counsel’s contentions apply equally co the case of Golab 
Khan, for whom, however, he did not appear. 


The first point turns upon s. 454 of the Criminal Procedure Code, which 
provides for coUective punishment either for one offence falling within two- 
separate definitions of law, or for acts severally constituting more than one 
offence, but coUectively coming within one definition. In the former case one 
punishment, and in the latter separate punishments, may be awarded ; but m 
the former case it must not exceed what can be awarded for either offence, and 
in the latter they must not collectively amount to more than co^d have been 
awarded for any one of [720] the several offences, or for the combined 
office lUustration if), which is referred to by the Judge, shows that offencee 
under ss. 147, 324,152 may be separately dealt with. 

In this case the conviction is for off ences under ss. 147 and 324, and this 
Court has held that separate convictions under those sections are not legal: 

ease of Queen v. Durzoola (9 W. B., Cr., 33). There is, however, a 
contrary ruling in the case of Queen v. Callachand (7 B., Cr., 60), followed 

A«»(I. L. Al. 189); but wheth^.tl^ 
can be separate convictions or not, it is certain that, undw s. 454, Orimuml 
Procedure Code, the collective punishment must not exc^ that which may 
given for the graver offence : Beg. v. Tukaya B%'n Tamana (1. L. 1 Bom. 214). 

We therefore, reduce the sentences on these appellants to three years 
in each case. 

It is not necessary to discuss the second question raised in the appeal of 
Jubdur Kasd. 


SeAXi.—66 
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(See (1665) 11 Cal. 8i9; (1887) 10 All. 58 where thils case has distinguished.] 


(6 Cal. 720] 

PEIVY COUNCIL. 

The ISth Noveinher, 1880. 

Pbesent : 

SiE J. W. OoLViLE, Sir M. E. Smith, and Sir E. P. Collier. 


Bhubaneswar! Debi.One of the Defendants 

versus 

Harisaran Surma Moitra.Plaintiff. 

{On Appeal from the High Court at Fort Wilhavt in Bengal.] 


[=8 C. L. R. 337] 

Evidence—Secondetry Evidence of Contents of Document. 

By the law of evidence administered m England, which has been in a great 
measure, with respect to deeds, made the law of India, the first condition of the right to 
give secondary evidence of the contents of a document not produced in Court, is the account- 
mg for the non-production of the original. 

Appeal from a decree of the High Court of Bengal (22nd December 1874), 
modifying a decree of the Subordinate Judge of the District of Eungpore (13th 
December 1872). 

[721] The suit, out of which this appeal arose, was brought by the 
daughter and heiress of one of the five sons of Romanath Lahiri, deceased, to 
obtain a declaration of her right to that son’s full share in the paternal joint 
estate. For the defence was set up the fact of an unequal distribution among 
the sons having been made many years before ; and, in order to prove it, 
reference was made to two written instruments. Of these one was,an **anu- 
roati patro,” purporting to have been executed by the plaintiff’s grandfather, 
Romanath Lahiri, in Kartick 1233, or by the English style, October 1826. The 
other was an instrument of sale alleged to have been executed by the plain¬ 
tiff’s mother when in possession of her husband’s (the plaintiff’s father’s) share, 
as his widow and heiress, of a portion of that share. The “anumati patro” of 
1826 was not produced. 

The first Court held that there was suflScient evidence of this document, 
but not of the instrument of sale, having been executed. The High Court held, 
that neither document was proved to have been made as alleged. 

The principal question in this appeal was, whether secondary evidence of 
the contents of the " anumati patro ” veas admistible, that evidence having 
been .h^ madmissible in'the High Court. 

m 
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MOrTBiL [18803, ’ 

., Mr. JB, V. Doyne appear|^^ihe Appellant, 

Mr. C, W. Aragon for the Bespondent was not called upon. 

The facts of the case are stated in their Lordships ’ Judgment* which was 
delivered by 

Sir R. P. , Collier.—The facts necessary to the understanding of this 
case are as follows: —Romanath Lahiri, who died in October 1831, had five sons^ 
and left a widow, who died in the year 1849. One of his sons, Roghoomoni, 
died in 1842, leaving his widow and heiress Chundranaoni, who died in October 
1358, leaving XJma Soonderi heiress to her father ; she was the plaintiff in 
this suit. Her son has been since substituted, but it will be convenient to 
treat her as the plaintiff. She sued as defendants, three members of the family, 
VtZ; the widow of [722] Sibnath, the youngest son of Lahiri, who died about 
May 1861 having been.the manager of the property from his fatiier’s death to that 
time; Nilcomul, who was a son of the third son of Romanath Lahiri; and Konuk 
Tara, the widow of the eldest son of Romanath Lahiri. Neither Nilcomul nor 
Konuk Tara appears in this appeal, the only appellant being Bhubaneswari, widow 
of Sibnath. The claim of the plaintiff was m right of her father to a fifth share 
of the property of her grandfather, and of the accretions to that property which 
had subsequently accrued during the management of Sibnath. With reference 
to the property left by the grandfather, she admitted that she had been in 
possession for some time of a two-anna share. Therefore she only claimed the 
difference between that 2 annas share and the fifth,—that is to say, an one-anna, 
and four-ganda share. With respect to the rest, the subsequent accretions, she 
claimed the fifth, being 3 annas and 4 gandas. It has been found bv both 
Courts that these accretions consisted of acquisitions made by Sibnath out of. 
the family property, and not, as he contended, out of his separate funds, and 
therefore they became part of the family property, the family remaining joint, 
as has been found by both Courts, until the death of Sibnath. 

The main defence to the claim of the plaintiff consisted of two deeds set 
up by the defendants. The first is called a deed of “ anumati patro,” alleged to 
have been executed by Romanath Lahiri in 1826, wherein ho made a distribu¬ 
tion of his property somewhat different from that wdiich would have been 
made by the law. According to that deed, as alleged by the defendants, he 
retained a 3-anna share of the property for himself, he gave a 3-auiia share of it 
to his eldest son, and a 24-anna share to each of his foui younger sons; and 
therefore, under that deed, it was contended by the defendants that the share 
of the plaintiff, instead of being to a fifth, was to only to a 24-anna share. It 
was further contended that Chundramoni, the mother of the plaintiff, dm ing 
her widowhood, viz., in 1856, had executed another deed, whereby she had 
sold to Sibnath ono-fifth of her 24-anna share, that is, a 4-anna share, in con¬ 
sideration of money advanced by Sibnath and of Sibnath having, as was alleged 
by the deed, paid a portion of his father’s debts out of [723] his own property. 
With respect to this deed the findings of the Court are as follows :—The Judge 
of first instance doubted its execution by Chundramoni; he thought that, 
if executed, the execution was obtained from her by fraud and coercion , and 
he was further of opinion that no consideration for it had beefi proved. The 
High Court- agreed with him, at all events on the latter point, and the 
result is, that, by the judgment of two Courts on what is a question of fact, 
that deed has no validity, and may be at once disposed of. 

The two Courts differ with respect to the first deed ; the Judge of first 
instance holding that the deed had been properly proved—^that is to say, that 
secondary evidence of it was admissible and had been sufficiently given, the 
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deed itseli not being produced. The High^tS^p^'Were of opinion, in the first 
pl^ce, that the original deed had not been sulfficiltutly accounted for to edmit 
secondary evidence of its contents : and, secondly, that If secondary evidence 
were admissible, satisfactory secondary evidence had not been given. It is 
. necessary, therefore, to inquire how the case stands with reference to this deed. 

Their Lordships can entertain little or no doubt that a deed of the 
deEKuiption which the defendants allege was executed by Bomanath Lahiri. 
Such a deed is referred to in some judicial proceedings. It is referred to in a 
proceeding in the year 1832, whereby it appears to have been filed by one 
Kasinath Moitra, who then acted as a solicitor for some of the members of the 
family. It is also shown to have been filed in 1837 by the same person and 
returned to him. It further appears that what may be assumed to be the same 
deed was filed in the Court of Goalpara in 1867 by Eamottum Mullik, who 
acted on behalf of Konuk Tara, widow of the eldest son, and one of the defen¬ 
dants in this suit, though said to be only pro forma a defendant. It appears 
that Bamottum Mullik, who was the muktear of this lady, obtained a copy of 
this deed ; and further that he got back from the Court the original and signed 
a receipt for it on the 7th December 1857. There may possibly be a question 
whether Mullik was or was not authorised to act on behalf of this lady, but 
it appears to OM] their Lordships that, whether he was or not, the cust^y of 
the deed is tolerably well shown. If Mullik acted on behalf of the lady, the 
presumption would be, that he returned the deed to her. If he did not act on 
her behalf, it is shown to be in his custody, and has not been shown to have 
come out of it. Under these circumstances it appears to their Lordships that 
^e very first duty of the defendants was to endeavour to obtain the deed from the 
custody either of Bamottum Mullik or of Konuk Tara, one of the defendants. 
But no attempt whatever appears to have been made to obtain it from either of 
them, or even to enquire whether or not it was in their custody, or in whose cus¬ 
tody it was. In short, no search for it, or inquiry respecting it, of any kind, has 
been shown. Under these circumstances, by the law of this country, which has 
been in a great measure, with respect to deeds, made the law of India, it appears 
to their Lordships that the first condition of the defendants’ ability to give secon¬ 
dary evidence —namely,the accounting for the non production of the original—has 
not been complied with ; and on that ground they are of opinion that the judg¬ 
ment of the High Court was right, and that secondary evidence was not ad¬ 
missible. That being so, it is not necessary to determine whether, if secondary 
evidence was admissible, the evidence given was suflScient. Their Lordships 
do not, however, desire to indicate any difference of opinion between themselvw 
and the High Court upon this subject. 

^ItJaas, indeed, been further argued by Mr. Doyne that the general conduct 
of 'the family shows that a family arrangement, such as is contained in this 
deed, was acted upon and recognised by the family. But whatever arrange¬ 
ment there was, according to his case, was under a deed, and at the most the 
evidence which he relies upon, the conduct of the family, could have no gi^ter 
effect than to corroborate the secondary evidence of the contents of the deed, 
if secondary evidence were admissible. 

The only other aspect in which the conduct of the family could be held to 
be material would be with respect to the application of the Statute of Limita¬ 
tions, that conduct tending to show that there had been a partition beyond the 
statutable [728} petiod. But here again there is a finding of two Courts that 
there was no ^vision of, the family until May 1861, within the period of 
limitation. 
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opinion that the judg- 

nffiim thnt indtmont iW,]« ’siiSVTMmMif niros BBt to 

amnnttat judgment and to dismiss tliUanKM,Vmto<^te. 


Appeal dtamiaaed. 

Solicitors for the Appellant: Messrs. Oehme and Summerhays. 
Solicitor for the Bespondeoat: Mr. T, L. Wthon. 


MOTES. 

tSee 6 0. W. N. 393.] 


[6 Gal. 725] 

APPELLATE CIVIL. 


The 24th Janwvry, 1881. 

Present: 

Sib Eichard Garth, Kt., Chief Justice, Mr. Justice White, 
AND Mr. Justice Maclean. 


Rally Churn Sahoo and others.Plaintiffs 

versm 

The Secretary of State for India in Council.Defendant.* 


Suit for Posacsswn — Ihluvion—Posscsaion on re-fortnation—Subsequent Dtluvion — Posses¬ 
sion—Limitation Act (IX of 1871), ached, ii, arts, 143, 145. 

Per Garth, C.J.—Where a person can show that ho has been in posaeasion of certain 
lands prior to such lands becoming diluviated, his possession must be considered as con¬ 
tinuing during the time of diluvion, until such time as he becomes dispossessed by some other 
person ; and in such a case, the onus lies upon the dispossessor to show that he has acquired 
a title under the law of limitation which has put an end to the rights of the original 
possessor. 

Kootrur Sinp/i, v. Nund Loll Singh (8 Moore’s I. A., 199) and Badha Oobind Boyy. 
Jfnglis (7 C. L. R., 364) distinguished. 

Per WHITE, J.—The dispossession, or discontinuance of possession^ mentioned in 
art. 148,* sohed. ii of Act IX of 1871 is that which occurs where the property is taken actual 
possession of by another, and does not apply to £728] the case where the property is submerged 
hy the act of God, and so made impossible of occupation and actual possession. 


•Appeal from Appellate Decree, No. 717 of 1879, against the decree of J.M, i^wis. Esq., 
Judge of Bhaugulpom, dated the 10th January 1879 Hafizabdul 

Kurim, First Subordinate Judge of that district, dated the 18th May 1878. 
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Gal. 787 

Owners of land, which has suffered from duooessivo diluviations ^hd re-fonnations, 
must, if they wish to preserve their rights, bring their suit within twelve years of the time 
when adverse possession is first taken of land re-forming on the original side, whether at the 
time of suit the land is capable of occupation or is lying under water in consequence of a 
second diluvion. 

The plaintifiFs, on the 7th September 1877, sued to recover possession of 
certain milik lands, in Mouza Ght^ghut, which thej; alleged to J)e part of their 
estate. They stated that the greater portion of these lands had become 
diluviated prior to 1847, at which time a survey had been made, and the lands 
in question bad been entered in the thak and compass maps of Mouza 
Ghurghut Milik; that before the nest survey in 1865, accretion had 
commenced, but the lands again became diluviated in 1869 ; that the lands 
commenced to re-form in 1870-71, and had become culturable in 1874-75, at 
which time the defendant wrongfully took possession of theiu, notwithstanding 
the fact that the plaintiffs had, during the time of diluviation, paid Govern¬ 
ment revenue to the defendant. The defendant contended that the land did not 
belong to the plaintiffs’ estate, but that it formed part of an adjoining estate called 
Binda Deara belonging to him, that, in consetiuence of certain disputes as to the 
boundary of the defendant’s estate, a survey had been held in 1865, and the 
lands determined to be a part of Binda Deara, and that from that date up to 
1869 the land had been held by him. That, in 1869, the land again became 
diluviated . that on its re-formation in 1875, he bad again taken possession of 
it; and that even supposing the plaintiffs to be entitled to the land, their suit 
was now barred. 

The Subordinate Judge found that, according to the evidence of the defen¬ 
dant’s witnesses, which w^as supported by the survey proceedings of 1865, the 
land had, on the first accretion, been taken possession of by the defendant, and 
that he must be held to have been in possession of it during the time of 
diluvion, up to the time of the second accretion ; and that, therefore, the present 
suit, b eing brought more tlian twelve years after 1865, was barred. 

[727] The plaintiffs ajjpealed to the Subordinate Judge, who held that the 
plaintiffs had not proved that they had been in possession of the land within 
twelve years prior to the institution of the suit, and that therefore the suit was 
barred. 

The plaintiff’s appealed to the High Court. 

The Judges of the High Court (White and Maclean, JJ.) differed in 
opinion ; the case was referred to the Chief Justice under s. 575 of the Civil 
Procedure Code, and re-argued before the three Judges. 


• [Art. 143 


Description* of suit 


Penod of limitation. 


Time when period begins 
to run. 


For possession of immov¬ 
able property, when the 
plaintiff, while m possession 
of the property has been 
dispossessed or has disuon- 
tinued th e possession. 


Twelve years 


The date of the dispossession or 
discontinuance.] 
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Mr. C. Gregory (with him B'aboo Bam Ckum Mitter), for the appellants, 
contended that the suit was not barred, inasmuch as the cause of action did 
not arise in 1865, but arose at the time when the lands last appeared in 1875; 
that the survey proce^ings of the CJollector, in 1865, were not evidence against 
the plaintiffs, they being no party to such proceedings; and that the fact of 
the defendant being in possession in 1865 was of no value, as the land had been 
washed away since that, and that during such diluvion there was nothing for 
the plaintiffs to sue for ; that if the defendant took possession of the land in 
1865, it was as a trespasser; and that the land being diluviated in 1869, his 
possession as trespasser ceased, and the plaintiffs must be held to have been in 
possession from that time. 

Baboo Unnoda Prasad Banerj’ie for the respondent contended that the 
possession of defendant did not cease during the diluvion, he having been in 
possession previously thereto, and that the suit was barred under art. 145, '' 
eched. ii, Act IX of 1871. 

The Judgments of the Court were delivered as follows:— 

Garth, C. J.— This suit is brought by the plaintiffs to recover from the 
defendant possession of about 140 bighas of milik land, forming part of their 
estate of Mouza Ghurghut, for which they have paid rent to Government for 
many years past. 

The plaintiffs say that this land was diluviated previously to 1866 ; that 
it then partially re-formed, and was diluviated again in 1869 ; that it reappear¬ 
ed in 1875, and was then wrongfully appropriated by the Government. 

[ 728 ] The answer to the claim is, that the land in question does not belong 
to the plaintiffs’ mouza at all, but forms part of an adjoining estate, called 
Binda Deara, belonging to Government; and that even if it does form part of 
the plaintiffs’ mouza, it was surveyed by the Collector in the early part of 
1865 as part of Binda Deara and was held by the Government as such until 
the year 1869, when it was again diluviated; and that when it re-formed in 
1875, it was taken possession of by the Government, who have held it up to 
the present time. 

The defendant, therefore, says that, in either case, the suit must fail. If 
the land is not part of the plaintiffs’ mouza, the plaintiff’s of course have ho 
claim. If, on other hand, it is part of the plaintiffs’ mouza, then the suit is 
barred by limitation. The Limitation Act which governs the case is Act IX 
of 1871, and whether art. ,143 or art. 145 applies, the defendant contends that 
the plaintiffs are equally barred. ^ 

Both the lower Courts have decided against the plaintiffs upon the plea of 
limitation. There has been no express decision, whetlier the land formed part 
of the plaintiffs’ mouza or not; but it would seem that in a survey map made 
in 1847, a portion of it, if not the whole, was demarcated as forming part of 

• tArt. 146 __ 


Description of suit. 


Period of limitation. 


Time when poriod*begins to run. 


For possession of immove¬ 
able property or any interest 
therein not hereby otherwise 
specially provided for. 


Twelve years 


When the possesssion of the de,- 
fendant, or of some person through 
whom he claims, became adverse to 
the plaintiff.! 
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that mouza, and then certainly seems reason for sap{K>Bing that, so far as the 
original title is concerned, the plaintiffs have a good case ; but, as it is found 
that they have not been in possession for upwards of twelve years before suit, 
both Courts have held that their suit is barred. 

On second appeal to this Court, as the learned Judges of the Division 
Bench differed in opinion, the case was referred to myself as a third Judge, 
and we have heard the whole matter argued again on both sid»s. 

The plaintiffs contend, on the one hand, that even if it is shown that the 
Government took possession of the land in question previously to 1865, 
they did so as trespassers; and that as the land was diluviated again in 1869, 
their possession as trespassers then ceased,i#ind the true owners of the property 
must be considered as having been in possession from that time till the Govern¬ 
ment again took possession in 1875. They contend that, strictly speaking, 
no one can be considered as in [729] actual possession of land covered by water, 
and that no suit could have been brought by the plaintiffs against the Govern¬ 
ment from 1869 to 1875; but that if any one is to be considered in point of law 
as constructively in possession whilst the land was diluviated, it is the true 
owner, and not a party who previously to the diluvion was a mere trespasser 
upon the property. 

They say, moreover, that, apart from the question under the Limitation 
Act, the proceedings of the Collector in 1875 were improperly received in 
evidence in both Courts against the plaintiffs, as proving that previous to 1865 
the Government had taken possession of the property, these proceedings not 
being evidence against the plaintiffs, who were not parties to them. 

On the other hand, the defendant says that as the Government was 
found to have held undisturbed possession from 1865 to 1875 under a claim of 
right, their possession did not cease at the time when the land was diluviated 
in 1869, but must be presumed to have continued until it re-formed in 1875; 
that, during all that time, the plaintiffs might, if they pleased, have brought a 
suit against the Government to recover possession; and that, consequently, the 
possession of the Government has been continuous from the beginning of 1865 
to the preset time. They contend, moreover, that, having regard to the strict 
language of arts. 143 and 145 of the Limitation Act, the suit is barred, and 
as regards the evidence upon which the lower Courts founded their decision, 
they say that there was or^ evidence, besides that of the Collector’s proceedings, 
to show that the Government took possession more than twelve years before 
suit. 

Now it seems to me very clear that if the plaintiffs in a case of this kind 
could show that the land in question was in fact a part of their mouza, of 
which they had been in x) 08 ses 8 ion before it was diluviated, their i)ossession 
must be considered in law as continuing during the time of the diluvion, and, 
indeed, until they were dispossessed by some other party. It is not because 
land becomes covered with water, and it therefore becomes difficult or impossi¬ 
ble for the pwner [780] to turn it to any useful purpose, that it therefore 
ceases to be in the owner’s possession. 

It seems to me that the possession pf the owner in such a case must be 
deemed to continue during the diluvion, and in fact until he his proved to 
have been disposs^ed by some other person; and I think that this view of 
the law is quite in aooordance with Lopess’a case (13 Moore’s I. A., 467), 
with the decision of the Privy Cotmoil in Badha Proaad Singh v. Bam Ooomar 
Sing (I. L. B., 8 Oal„ 1800). We o«tainly acted upon that principle in thi| 
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Court in deciding the important case of Mohunt ChutterbJiocy Bharto v. The 
Secretary of State for India (Eeg. Ap. No, 184 of 1877), which, I believe, is not 
reported, but against which, so far as I am aware, no appeal has been preferred. 

The plaintiffs in that case were shown to have been in possession of an 
estate in the year 1846, which soon afterwards became diluviated, and upon 
its reappearance many years afterwards, it was taken possession of by the 
Government, and resettled with other persons. We held, that, under such 
circumstances, the plaintiffs’ possession must be considered as continuing 
during the period of diluvion and until possession was shown to have been 
taken of the land by the Government, 

It is contended by the defendant that this principle is opposed to the law 
.as laid down by the Privy Council in the ease of Maharajah Koowur Smgh v. 
Nund Loll Singh (8 Moore’s I. A., 199), and with other cases decided by this 
Court in accordanCB 'with what was supposed to be their Lordships’ view, 
see Syiul Ameer Ah v. Maharani Indurjeet Kooer (15 W. E., 43), Niljaree v. 
Mujeeboollah (19 W. E., 209), Cooniar Eunjit Singh v. Schoene Kilhutn (4 C. L. 
E., 390), and Mahomed Ibrahim v. M. B. Morrison (I. L. E. 5 Cal. 36). Some, 
of these cases appear to have turned rather upon the question, on w'hom the 
onus of proof lies in a suit for dispossession, than upon the question, whether 
the possession of an owner of diluviated land is presumed by law to continue 
during the period of the dilu-£731]vion. But the two questions are often almost 
inseparable in cases of this kind, and it certainly seems rather difficult at first 
sight to reconcile the case of Maharajah Koowur Singh v. Nund Loll Singh 
(8 Moore’s I. A., 199) with the late decision in liadha Qohind Boy v. Inglts 
(7 C. L. E., 364) which, as it seems to me, lays down the true rule upon the 
subject very clearly. 

In the case of Maharajah Koowur Singh (8 Moore’s I. A., 199), the plain¬ 
tiff brought his suit to recover a largo tract of land, which as he contended, had 
been adjudged to be part of his estate of Gopaulpore by certain decrees made in 
suits between his owm and the defendants’ ancestors, in the year 1816. The 
defendants, on the other hand, contended, that by those very decrees the land 
in question had been adjudged to lie part of their estate of Eampore. There 
was considerable difficulty in ascertaining which of the parties was right in this 
contention, but it was admitted that, as regards possession, the defendants had 
been possessed of the disputed land for at least eleven years before suit, and 
the plaintiff had not proved to the satisfaction of the Court that he was in 
possession within twelve years before suit. The law of limitation m force, when 
the suit was brought, was the Beng. Eeg. Ill of 1793, s. 16. 

Upon this state of facts their Lordships say:— 

“ Again, their Lordships concur with the majority of the Sadr Court in 
thinking that the issue of possession is the first to lie considered in this case, 
and that it is wlioUy independent of the boundary question. The appellant 
is seeking to disturb the possession, admitted to have existed for about eleven 
years, of the defendants, who insist on a possession of much longer duration 
as a statutory bar to the suit. It clearly lies on him to removed that bar by 
satisfactory proof that the cause of action accrued to him (for that is the way in 
which the Eegulation puts it) on dispossession within twelve years next before 
the commencement of the suit; and therefore, that he or some person through 
whom he claims, was in possession during that period. No proof of anterior 
title, such as would be involved in the decision of the boundary question in his 
favour, can relieve him from this burden, or shift it upon his [ 732 ] adversaries 

,^t>y compelling them to prove the time and manner of dispossession.” 

b 

3 OAL.—66 621 


i 



I. L. S.eCal.7S3 


KAIiLY OHUBN SAHOO *o. v. 


This would seetn to show that, according to the law then in force, a plaintiff 
bringing a suit upon a dispossession by the defendant, although he may have 
proved a clear title, is also bound to kkow that he has had actual possessim of 
the property wtthin twelve years before suit. Otherwise he must fail. On the 
other hand, the case of Badha Oobind Boy v. Inglis (7 0. L. B., 364) was as 
follows:— 

The plaintiff sued to recover possession of certain land, which, as he alleged, 
formed part of his estate, but which was originally covered by water, and formed 
a large bheel or lake. He alleged that of late years the water had receded from 
this land, so that it had become dry and culturable ; that it had then been taken 
possession of by the defendant; and that, in certain proceedings which had 
been taken under s. 530 of the Oriminal Procedure Code, the Magistrate had 
decided the question of possession in favour of the defendant. 

The plaintiff then brought his suit to recover posssesion from the defen- 
dant, and the first question raised was one of title. This was decided in 
favour of the plaintiff; and the Privy Council further found upon the evidence, 
that one Bebi Luchmi, who was the plaintiff’s predecessor in title, was many 
years ago the possessor, under the Government of the taluk, of which the 
land in question formed a part. 

The defendant was thus driven to rely upon his possession, which had, 
undoubtedly, been found by the Magistrate in his favour; and considering the 
nature of the case, and the difficulty in ascertaining when the bed of the bheel 
had become dry, and had first been taken possession of by the defendant, the 
question upon whom the onus of proving the dispossession lay became a very 
material one. 

Upon this point their Lordships say:—“ The question remains, whether 
the disputed land, which must now be taken all to be within the yellow line, 
had or had not been occupied by the defendant for twelve years before the suit 
was instituted, so as to give him a title against the plaintiff by the operation 
[ 733 ] of the Statute of Limitation. On this question, undoubtedly, the issue is, 
on the defendant. The plaintiff has proved his title; the defendant must prove 
that the plaintiff has lost it by reason of his (the defendant’s) adverse posses¬ 
sion. The High Court came to the conclusion that the defendant had not 
satisfied the burden of proof thrown upon him, and their Lordships are not 
prepared to reverse that judgment.” 

Now here, as in the case of Moharajah Koowar Singh (8 Moore’s I. A., 
199), the suit was brought as ivpon a dispossession by the defendant. The 
Limitation Act which governed the case was Act IX of 1871; and I am not 
aware that there had been, since the year 1846, any change in the law as to 
the party upon whom the onus of proof lies in such a case, or as to the nature 
of the proof which a plaintiff bringing such a suit is bound to bring forward. 

The distinction, as I conceive, between the two oases is this : In the case 
of Moharajah Koowar Singh (8 Moore’s I. A., 199) the plaintiff had not proved any 
possession at all of the land in dispute at any time before suit. He had only 
attempted to prove a title to it under the decree of 1816. And their Lordships 
say that, even if he had proved such a title, there was no proof of his possession, 
either actual or constructive, within twelve years before suit. Whereas in the 
case of Badha Gobind Boy (0. L. B.,, 364) the plaintiff not only proved his title, 
but a possession in hid., ancestor, which was equivalent to a possossion in 
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himself; and that possession was presumed by their Lordships to have continued 
until the dispossession by the defendant; so that the onus was thrown upon 
the defendant to prove when his dispossession first occurred. 

I am aware that this view of the law is opposed to several decisions in 
this Court; but I think that those cases have proceeded upon a misapprehension 
of the true meaning of the Privy Council. I consider myself bound to follow 
this last decision of their Lordships, which I trust will set the question at rest; 
and it certainly seems to me that any other view must needs be productive of 
the greatest injustice. 

Take for example the case of an area of jungle land, which [ 784 ] a 
man buys and takes possession of by going upon the land, laying down 
boundary marks, or the like. He does nothing more upon it for twenty years; 
and at the end of that time he finds a wrong-doer cultivating a portion of it, and 
he brings a suit against him to recover possession. Under these circumstances, 
unless the possession, which the true owner had twenty years before, is presumed 
to continue till the contrary is shown, the plaintiff’s suit must fail. He may 
be quite unable to prove at what particular time the defendant first took 
wrongful possession; that must be a matter within the defendant’s own know¬ 
ledge. All the plaintiff would probably know, and all be could reasonably be 
expected to prove in such a case, is, that whereas he was possessed of the land and 
had a good title to it twenty years ago, he now finds the defendant wrongfully 
in possession. It is obviously unjust to oblige the plaintiff to prove, under 
such circumstances when the defendant’s dispossession first occurred. Every 
successive moment that the defendant holds wrongful possession of that land 
is a dispossession of the plaintiff. And it is surely enough for the plaintiff’ to prove 
pnmafaice his title and possession, and that the defendant has been in wrong¬ 
ful possession within twelve years before suit, leaving tlie defendant, if he can, 
to prove a statutory title by a twelve years’ adverse possession. And the same 
with diluviated land : a man may prove title to and jxissession of land twenty- 
five years ago. The land is then diluviated for several years. It then reappears, 
and is taken ijossession of by a wrong-doer. Tlie true ow ner finds the wrong-doer 
in possession and brings his suit. According to the rule laid down by the Privy 
Council, the onus lies upon the defendant to show that he has a twelve 
years’ title by the law of limitation which has put an end to the plaintifl‘’s 
rights. 

And the same principle must surely apply in every case There cannot be 
one principle applicable to the case of jungle land, or diluviated land, and 
another principle applicable to the case of other land. Tlie Lim itation Act and 
the Civil Procedure code made no distinction between different kinds of land. 
The presumption must, in one case, be the same as in another. Dispossession 
must mean the same thing in one case as in [ 788 ] another, and the reason of 
the law applies equally in the case of cultivated land, as in the case of jungle 
land, or land covered by water. 

A man may have been in possession of cultivated land fifteen years ago, 
but by reason of his absence from home, or from droughts or sqpie other cause 
he may have ceased to occupy it, and left the place, for years. On his return 
he finds a wrong-doer in possession, and brings a suit to eject him. It seems to 
me that it would be, under such circumstances, a monstrous injustice to say 
that the burthen of proving exactly when the defendant took possession should 
be thrown upon the plaintiff. 

I 

In my opinion, therefore, if the plaintiff's in this case could have proved 
that the land in question formed part of their mouza, and that they were in 
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possession of it before it was diluviated, the diluvion, although it lasted for 
more than twelve years, would not have affected their rights, if the disposses¬ 
sion by the defendant took place within twelve years before suit. 

The plaintiff’s difiBculty here is, that their dispossession by the Government 
is found by the lower Courts to have taken place in 1865 or earlier, at any rate 
more than twelve years before suit; and if that finding is correct, unless they 
can show that they have since resumed possession, either actually or con¬ 
structively, it seems to me that their claim is barred. 

But their contention is, that if the Government were in fact wrong-doers 
whilst they remained in possession from 1865 till 1869, no presumption 
ought to be made in favor of their possession continuing after the land became 
diluviated, as if they had been the rightful owners. But it seems to me very 
difficult to act upon that principle. If the Government had merely committed 
a casual act of trespass, that would not have had the effect of permanently 
disturbing or discontinuing the plaintiffs’ possession. But if what they did 
amounted to putting the plaintiffs, the true owners, out of possession, and they 
kept possession themselves under a claim of right for so long a period as four 
or five years, I see no reason why the fact of the land becoming diluviated 
should be considered as putting an end to their possession. If this were the 
law, it would have a most [ 736 ] important effect upon many titles in Bengal, 
which are founded upon adverse possession, because we all know that large 
tracts of land are always, more or less, covered with water during the rainy 
season; and if the fact of their becoming thus covered with water had the effect 
of putting an end to the possession of any person other than the true owner, 
and of restoring the true owner to possession during the time that the submer¬ 
sion continued, it would cause a very matei'ial change in the law of limitation. 

I think, thorefoie, that if the Government were in possession under a 
hona fide claim of right at the time when the land became diluviated in 1869, 
their possession must be considered as continuing up to the time when they 
resumed actual possession, and therefore virtually up to the commencement of 
this suit. 

It follows that, if the Government did actually take wrongful possession 
of the land in question more than twelve years before suit, the plaintiff's are 
barred, whether the case comes under art. 143 or art 145 of the Limitation 
Act. If it comes under art. 143, the plaintiffs tvere dispossessed more than twelve 
years before suit; if it comes under art. 145, the possession of the Government 
became adverse more than twelve years before suit. 

There are some points, however, in this case which in my opinion the 
lower Courts, and especially the lower Appellate Court, do not appear to have 
tried satisfactorily; and as the plaintiffs desire to have those points considered 
and decided, I think they arc entitled to a remand for that purpose. 

Jt should be distinctly ascertained by the lower Appellate Court, in the 
first place, whether the land in dispute, or any and what portion of it, formed 
part of the plaintiff’s mouza; and, in the next place, whether the Government 
took possession of that land, or any and what part of it, so long ago as twelve 
years before suit. 

The plaintiffs are clearly entitled to any part of the property in question 
which belonged to their mousia, and which cannot be distinctly proved by 
the defendant by legal evidence to have been taken possession of by the 
Government at least twelve years before suit. 
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[787] For the purpose of ascerfaining these facts, the .^proceedings before 
the Collector are clearly not admissible as against the plaintiffs. The plaintiffs 
were no parties to them, and those proceedings were improperly admitted as 
evidence in the Court below. The lower Appellate Court will be at liberty to 
receive any fresh evidence that may be adduced by either party on the above 
points. 

If the piaintiffs establish their right to recover the land in question, or any 
part of it, they will be entitled to costs from the def0hdant, proportionate to 
the quantity of land recovered, in all the Courts, including the High Court. 

If the plaintiffs can prove that the land in question, or any substantial 
part of it, formed part of their mouza, and they are defeated upon the plea of 
limitation only, each party will pay his own costs in this Court and in the 
lower Appellate Court ; because in that case it will bo clear that, the Govern¬ 
ment have been wrongfully appropriating land, which belongs, properly 
speaking, to the plaintiffs, and for which the plainttffi, have been paying revenue 
to them up to the present time. This would undoubtedly be a great injustice 
to the plaintiff's, and the attention of the proper authorities might, with 
good reason, be invited to the subject. 

On the other hand, if the land in question never formed any part of the 
plaintiff's’ mouza, it is only right that the plaintiff's should pay the defendant’s 
cos.ts. in all the Courts- 

White, J. —This is an appeal against a decree of the District Judge of 
Bhaugulpore, confirming a decree of the Munsif, wliich has dismissed the suit 
of the Appellants. 

The object of the appellants’ suit is to recover possession of certain chur 
land, on the ground that it had reformed on the site of a portion of milik land 
within their Mouza Ghurghut and lying to the north of the mal land of the 
same village The quantity of land is stated in the plaint to be 1396. 14<’. 

and 6d., but on measurement the Amin of the first Court has found it to be 
1406. 3cj. 6f7. The appellants allege, and it does not appear to be disputed, 
that since the diluviation they have continued to pay revenue to Government 
for the whole of their milkeit land in Ghurghut. 

[738] The Officiating Collector of Monghyr, on behalf of the Secretary of 
State for India, who is the respondent and the defendent below, alleges that 
the lands m suit does not form part of the mihk lands of the plaintiff's’ Mouza 
Ghurghut, but is parcel of Mouza Binda Deara, which belongs- to Government. 
He further pleads that the plaintiffs are barred by the law of limitation. Both 
the lower Courts have held this suit to be baired. 

The specific land which is sought to be recovered admittedly did not appear 
as dry land until 1875 , and as this suit was brought on the 5th of September 
1877, no question, under ordinary circumstances, could be raised founded on the 
law of limitation. But it is also admitted that, upon the site of the land in 
suit, land of nearly the same extent had previously appeared and been washed 
away. In other words, the site of the disputed land has been the subject of a 
double diluviation and a double re-formation of chur land v^ithin a com¬ 
paratively recent period. It is out of this somewhat unusual circumstance, 
coupled with the fact the Government on both occasions of the re-formation 
took possession of the re-formed land, that the plea of limitation has been raised, 
and by the lower Courts sustained. The dates of the first diluviation and 
re-formation and of the possession taken by Government of the land that first 
re-formed are not given by the lower Appellate Court, but it seems that the 
site was diluviated for the first time shortly before 1847 ; that it continued for 
aome years under water; that a year, or a few years, before 1865, land re- 
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{(urmed upon the site which Govenunent then, or shortiy before, took possession 
of, and which was nearly equal in extent to the land in suit; that Government 
kept possession of the re-formed land until 1869, when the site was again 
diluviated. In 1875, land was again formed upon the site and thken possession 
of by Government, in whose ]K)sse8sion it still is. 

The District Judge has held that it was for the plaintiffs to show that 
they had been in possession within twelve years before the suit, and that as 
they could not do this, their suit must fail. 

The Judge has applied s. 141* of the Indian Limitation Act of 1871 (the 
Limitation Act which was in force when this suit was brought). But I think 
that the plaintiffs’ suit does not fall [739] within that article or any of the 
other descriptions of suit specially provided for hy Part VIII of the first division 
of the 2nd schedule of the Act, but it is governed by art. 145, which prescribes 
twelve years from the time when the possession of the defendfl.nt became adverse 
to the plaintiff's. 

I think that the dispossession, or discontinuance of possession, mentioned 
in B. 140i is that which occurs where the property is taken actual possession of, 
or is capable of being taken such possession of, by another, and does not apply 
to the case where the property is submerged by the act of God, and so made 
impossible of occupation or actual possession. 

Taking into account the admitted fact that land re-formed twice on the 
same site, and that on both occasions Government took possession of the land 
which so re-formed, the question is, when did the possession of Government 
become adverse to the plaintiffs ? 


When this case was first argued, I was of opinion that, as regards the 
land in suit, the period of limitation began to run against the plain¬ 
tiffs when Government took possession of the land which re-formed in 
1875. It appeared to me that as the possession which Government took 
of the land which re-formed on the site previously to 1865 was the 
possession of a wrong-doer, Government could not avail itself of the doctrine of 
constructive possession in order to connect its possession of the first re-form- 
ation in 1865 with its possession of the second re-formation in 1875; and that 
its possession of the first re-formation was in fact swept away or put an end 
to by the second diluviation. I was struck with the apparent hardship which 


• tSec. 141 


Description of suit. 

Period of limitation. 

Time when period begins to run. 

By a remaioderaian a 
reversioner, (other than a 
landlord) or a devisee, for 
possession of immoveable 
property. 

Twelve years, ; When his estate falls into posses- 

' sion.] 
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Perioi of limitation. 

Time when period begins to run. 

By a landlord to recover 
possession from atenant. 

Twelve years, 

When the tenancy is determined.] 
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wafi involved in a construction of the law of limitation which should permit a 
wrong-doer, who might have held possession of a newly formed chur for only a 
year before it was again washed away, to oust the true owner in the event of 
land subsequently re-forming a second time, although an interval of twenty or 
more years might elapse before the second re-formation took place. It seemed 
to me contrary to justice that a wrong-doer’s possession should thus ripen, as it 
was, under the water into a title, although his actual and possible occupation 
of the land in question only continued for a year. 

C7i03 But after hearing the case reargued, and having had the advantage 
of reading the judgment which his Lordship the Chief Justice has delivered, 

I have come to the conclusion that my first opinion was wrong, and that as the 
law of limitation is at present framed by the Legislature, and as that law has 
been construed by this Court, Government is, in the case before us, entitled to 
date its adverse possS&’Sion of the land in suit from the period when it first took 
possession of the land which first re-formed upon the present site. 

Assuming, as I do, for the purpose of the argument on the question of limitation 
that tlie land in suit on both occasions re-formed on the site of the plaintiffs’ 
diluviated milkeit lands, the land, although under water, continued, after the 
first diluviation, in the constructive possession of the plaintiffs, until Govern¬ 
ment took possession of the lands which first re-formed on the site. That act 
of -Government was admittedly an adverse act as against the plaintiffs, and 
put an end to their constructive possession. Until this suit was brought 
the plaintiffs did not act with a view to resume possession, and the 
adverse possession of Government, which commenced when it occupied the lands 
first re-formed, must be considered as continuing until this suit was brought, 
although for six years of the time its actual occupation ceased by reason of the 
second diluviation. It appears to me unnecessary to determine whether 
Government as a wrong-doer, when it first took possession, could be said to 
have constructive possession during the period of the second submersion. It 
is enough to say that the time began to run against the plaintiffs when Govern¬ 
ment first took adverse possession, and that, as the plaintiffs have not resumed 
or recovered possession before suit, it continued to run according to the ordi¬ 
nary law of computing the period of limitation, and this irrespective of whether 
the land was or was not capable of occupation by reason of its submersion. 

The result of our decision will be that, in similar cases to the present, 
owners of land, which has suffered from successive diluviations and re-form¬ 
ations, must, if they wish to preserve their rights, bring their suit within twelve 
years of the time when adverse possession is first taken of land re-forming on the 
t7«i] original site, whether at the time of suit the land is capable of occupa¬ 
tion or lying under water in consequence of a second diluviation. I have not 
in my experience known of a suit of this character being brought where the land 
in dispute at the time of suit had disappeared and formed part of the bed of a 
river ; and I can foresee many difficulties in the way of such a suit, chiefly 
arising from the difficulty of identifying lands which are at the bottom of a 
river. But there is no doubt that such a suit would lie, and so jong as land 
which is exposed to successive diluviations and re-formations is subject to the 
ordinary law of limitation, it will be a matter of prudence to bring such a suit. 

I agree that the case should be remanded to the lower Appellate Court to 
try the questions mentioned in the judgment of the Chief Justice. 

Maclean, J. —In this suit the plaintiffs claimed 1396. 14c. M. of land, 
which they alleged to be part of their estate Milik Ghurghut. They stated 

that the greater portion of the estate had diluviated before the " fonner. 
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sta»»y,'’>~4hfet, is^ 1847.. Before the next survey of 1866 accretion ha^ 
eommenoed^ bat this vras washed away in 1278 F. (1865-66). The present 
land commenced to re-form in 1278 F. (1870-71), and became cultarable in 
1282 F. (1874-75). This suit has, therefore, been brought against the Govern¬ 
ment for possession of the land. The cause of action being laid in the last 
mentioned year. 


The Government denies that the land is a portion of the plaintiffs’ 
Milkeit Ghurghut as laid down in the survey of 1847. The case put forward 
by Government is, that the Ganges, which in 1847 flowed south of Milik 
Ghurghut, changed its course in 1861 and intersected the Government estate 
of Binda Deara, and the old channel or bed, and the land in suit, came into 
the possession of Government as part of Binda Deara, and was surveyed as 
part of it in 1865. It is admitted that tlie land again disappeared in 1869, 
and reappeared in 1876, but it is urged that the land now sued for is identical 
in site with the land which was held by Government from 1861 to 1869. 


The first Court found that 1285. 14c. 19r7, out of the land is identical in 
site with the land surveyed in 1865 as part of the Government estate of Binda 
Deara, and found to be in the pos-t?42Jsession of the tenants of Government. 
It also found that the remainder is part of Binda Deara, and is not part of 
plaintiffs’ estate of Milkeit Ghurghut. The possession held by Government in 
1865 is found to have been adverse to the plaintiffs, and their suit declared to 
be barred by the first Court and also by the lower Appellate Court. 

In this Court it is contended tliat, taking it as found that the land is 
identical in site with the land in the possession of Government in 1865, the 
plaintiffs are entitled to prove that it is part of their estate and re-formed upon 
its old site, and that their cause of action can only be said to have commenced 
when the last re-formation commenced. 


This contention is entirely unsound, if it is established that the land held 
by the Government down to 1865-66 is identical in site with the present land. 
If that land was re-formed on the site of the plaintiffs’ estate a.s it existed in 
1847 or earlier, the plaintiffs were undoubtedly the owners of it, and entitled to 
take possession when it reappeared in 1861 or 1862. This was laid down as 
far back as 1848, in the case of Mussamat Ivuim Bandt v. IJargovind (rhose (4 
Moore’s I. A., 403), and again in Boirut Nauth Thakoor v. Chunder Naratn 
Chowdhry (Marshall 136 in 1862). Lopez v. Mttddun Molmn Thakoor (13 
Moore’s I. A., 467), decided in 1870, aflirmed the law laid down in these 
cases. 

The plaintiffs, therefore, were entitled to take steps to assert their title 
and to rectify the survey map of 1865, but failed to do so. This neglect is 
not explained in any way, and we find that the proprietor of Mouza Ghurghut, 
within which the plaintiffs’ milik lands lie, was more alive to his interests, and 
actually opposed the survey, alleging that the land was part of JVIouza 
Ghurghut. He was defeated in the Bevenue Courts, and took no further steps 
to establish bis title. 

The plaintiffs now seek, by a suit instituted in 1877, to disturb a possession 
which commenced in 1862, and continued even after the subsequent submersion 
in 1866. This, in my opinion, they cannot do. It was contended that the 
possession which commenced about 1862 did not continue after 1866, and that 
no pM] suit could have been brought during the submergence, which lasted 
from 1866 to 1876. But if the action of the Government in annexing the land 
to their estate of BinddJ>eara, by taking possession and survey, was an invasion 
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of the plaintiffs* title, it did nclr oeftse to be so when the land was sphtoeriied. 
On the eontmy, the land and the water above the land continued to belong to 
the estote to which it had be«i annexed, until this state of things was put an 
end to by resort to law; and it is the failure of the plaintiffs to put an end to 
it, either during the possession, <»: after it had been submerged again, that is 
fatal to their present case. I do not agree with the argument that a suit would 
not lie for land submerged in a river. On the contrary, julkar, tulfcar, and 
other rights, not to mention the right to subsequent alluvial re-formation on old 
sites, are all things which might be asserted in a suit: The Oovemment v. 
BaSoo Badhay Singh (20 W. B., 117). ^ For these reasons I would afiBrm the 
decision of the lower Courts on the question of limitation. 


I understand the plaintiffs now wish for a finding by the lower Appellate 
Court whether the land in suit is identical with the land held by the 
Government down 'to 1866. This was not pressed when the case was before 
the Division Bench ; but the plaintiffs are, strictly speaking, entitled to the 
finding they ask for. If the lower Appellate Court affirms the finding of the 
first Court that 1286. 14c. 19id. arb identical with the land held by Government 
down to 1866, and that the remainder 116.14c. 19 Jd. are part of the estate of 
Binda Deara, the plaintiffs ’ suit will be dismissed. I concur in the order 
proposed by the learned Chief Justice. 

Case remanded. 


NOTES. 

This case has been overruled in (1902) 29 Cal. 516 P. C.=s29 I, A. 104, 

See also (1902) 26 Mad. 410 ; (1883) 9 Cal 744 ; (1880) 9 Mad. 175 ; (1909) 10 I. C. 742 
where the principle finally laid down by the Privy Council case was applied. 
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MAHOMED HAMIDULLA KHAN v. 


[TWJ The 2nd February, 1881. 

Pbesbnt : 

Mb. Justice Morhis and Mb. Justice Tottenham. 


Mahomed Hamidulla Khan.Plaintiff 

verms 

Lotful Huq and others.Defendants.' 


Mahomedan Law — Wagf—Ccnsniction of Deed of Endou'ment—Settlement on person and his 
descendants to three <}enerations, and afterwards to charity—Appropriattons 

of property by settlement. 

A Mahomedan settled a portion of his immoveable property as follows :—“ I have made 
waqf of the remaining four annas in favour of my daughter B and her descendants, as also 
her descendants’ descendants’ descendants, how low soever, and when they no longer exist, 
then m favour of the poor and needy.” Held, this settlement did not create a valid waqf. 

To consitute a valid waqf, there-must be a dedication of the property solely to the 
worship of God or to religious or charitable purposes. 

Semble —Appropriations in the nature of a settlement of property on a man and his 
descendants can only be treated as legitimate appropriations under the designation of waqf, 
where the term sadukah is used. 

Even supposing they could be so treated, it would be necessary, m order to validate a 
waqf by making a settlement of property on himself or his descendants, for a man to reduce 
himself to a state of absolute poverty. 

The plaintiff was the great grandson, on the mother’s side, of one Moulvie 
Golam Sharuff, who was possessed, among other properties not now in dis¬ 
pute, of an eight-anna share of an estate oalled Kantabari. By a registered 
waqfnama dated 1st Bhadro 1248 (15th August 1841), Golam Sharuff made the 
following settlement of his share of Kantabari, together with some of the other 
properties :—“ I have assigned eight annas of the abovementioned endowed 
properties for the mosque built by me, and the expenses thereof. Out of 
the remaining eight annas I have made waqf of four annas in favour of Mus- 
samut Jamila Khatun, alias Dhun Bibi, daughter of my daughter, and her des¬ 
cendants, as also her descendants’ descendants’ descendants, so long as they 
may continue to have offspring; and when they no longer exist, then 
in favour of the poor and needy. I have made waqf of the remaining four 
p48] annas in favour of my daughter Bibi Budrunnessa and her descendants, 
as also her descendants’ descendants’ descendants how low soever ; and when 
they no longer exist, then in favour of the poor and needy.After pay¬ 

ment of the Government revenue and the collection charges, &c., and after 
deduction of the mutwalli’s towliat right from the proceeds of all the above- 
mentioned endowed properties, the surplus, whatever it may be, shall be 
divided as follows:—*. e., four annas thereof shall be given to Jamila Khatun, 
edias Dhun Bibi, and four annas thereof to Budrunnessa Bibi, inasmuch as 
four annas share has been endowed in favour of each of the said ladies, &;c." 
Golam Sharuff appointed his wife, Nosima Bibi, as the first mutwalli; on her 
death, the mutwallis were to be Dhun Bibi and Budrunnessa Bibi, the first 
defendant, " both of whom will get the towliat right in two equal shares. One 

* AppeaJ from Original Decree, No. 153 of 1879, against the decree of Baboo Bhubnu 
Ohunder Mukerjee, Saboidhiate Judge of Dinagepore, dat^ the 23rd January 1879. 
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of the male descendants of each of these two Mussamuts, so long as such des¬ 
cendants may continue to have offspring, shall be appointed as mutwalli of the 
endowed properties, and each of the two mutwallis so appointed shall get the 
towliat right in two equal shares." 

Golam Sharuff died in 1849. After the death of his wife Nosima, and his 
grand daughter Dhun Bibi, Budrunnessa and the plaintiff had possession of the 
property as mutwallis, and administered it for some time under the waqfnama. 

Subsequently, Budrunnessa, acting, as the plaintiff alleged, in collusion 
with her husband, the second defendant, executed a solebnama and mortgage of 
the entire eight annas shares of the estate Kantabari in favour of Boy Lutchmi- 
put Singh, and in execution of a decree against Budrunnessa, obtained on the 
solebnama and mortgage, that property was put up for sale on 2nd April 1877, 
and purchased by the Other defendants. 

The present suit was brought to set aside that sale and recover posses¬ 
sion of the property, on the ground, that being waqf or endowed property, it 
could not be alienated. 

The only defence raised, which is material to this report, was, that the 
property belonged to Budrunnessa in her own absolute right, and was not 
endowed property. 

The Subordinate Judge was of opinion that a waqf was [746] created 
by the document only so far as a moiety of the disputed property was concern¬ 
ed. As to the share left to Dhun Bibi and her descendants, Ac., and 
Budrunnessa and her descendants, Ac., he was of opinion, referring to Bai11ie‘s 
Digest of Mahomedan Law, p. 571, that no waqf was created, but that those 
shares vested absolutely in the mutwallis. 

The Subordinate Judge held, that the execution-sale was good as regarded 
the share which vested absolutely in Budrunnessa, amounting to two out 
of the eight annas, and therefore the suit was dismissed as to that share. As 
to the other shares the suit was decreed, four out of the eight annas to be held 
by the plaintiff and Budrunnessa as mutwallis, and the remaining two annas 
by the plaintiff alone as al^solute proprietor. 

The plaintiff appealed from this decision only as regards the share of the 
property decreed to belong to Budrunnessa absolutely. As to this he contend¬ 
ed that it did not vest absolutely in Budrunnessa, that it was waqf property 
and inalienable; and that the sale of the property was therefore invalid, or at 
most could only stand good for the lifetime of Budrunnessa. 

Baboo Obhoy Chum Bose and Baboo Doorga Mohun Doss for the Appellant. 

Baboo Sreenath Dess, Baboo Tanicknath Paht, Baboo Mohtney Mohun Boy, 
and Baboo Gunidaa Banerjee for the Bespondents. 

The Judgment of the Court (MORBIS, and TOTTENHAM, JJ.) was 
delivered by 

MoPPia, J. —There is no question that Moulvi Golam Sharuff executed 
the document styled a ” waqfnama, ” which bears date 1st Bhadro J248. The 
only question raised in this appeal is, whether the four annas, or rather the 
fourth share of the property which he appropriated under that deed to bis 
daughter Budrunnessa, is, under Mahomedan law, a valid “ waqf," or, in other 
words, that it is inalienable and incapable of being attached and sold in execu¬ 
tion of a decree against Budrunnessa. 

[747] The Subordinate Judge, relying upon a passage which is to be found 
in page 571 of Baillie’s Digest of Mahomedan Law, is of opinion, that the 
d^ndant No* 1, Budrunnessa, became absolutely vested in the two annat 
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share out of the eight annas share of Kantabarij and so it heeame heritable 
and alienable.” The passage in question is in these terms:—“ If one should 
say, this my land is a sadukah settled on my child, and child of my child, the 
child of his loins, and the child, of his child in existence on the day of the 
settlement, and those who are bom afterwards are included, and the two 
generations participate in the produce, but none below them are included, nor 
the children'of daughters, according to the Zahir Bewayut; and the putma is in 
accordance with it. And if he should say, * upon my child, and child otf my 
child, and child of the child of my child, meaning three generations, the produce 
is to be expended upon his children for ever, so long as there are any descendants, 
and is not to be applied to the poor,” &o. 

The lower Court is of opinion that if a person makes a settlement of 
bis land in favour of his descendants to the third generation, the poor are 
absolutely excluded from all benefit in the appropriation, and that consequently 
the property becomes absolutely vested in the descendants of the appropriator. 
But it seems to us that what was meant in this passage is, that only so long as 
the descendants survive shall the poor be excluded from the benefit of the 
appropriation. It becomes necessary, therefore, to consider whether, under 
Mahomedan law, the settlement which has been made by Moulvie Golam Sharuff 
is of the nature of a valid waqf. The terms of the deed which bear upon this 
part of the case are as follows : (reads portion of waqfnama set out, ante, pp. 
744-6). 

There has been much argument before us as to the real signification of the 
term " waqf." There is no doubt that there is a conflict of authority between 
Baillie and the other writers on Mahomedan law, Macnaghten and Hamilton, 
on this subject. But looking to the principal authority, the Hidaya” as read 
by Abu Hanifa, who was undoubtedly a Sunori, to which sect the family of 
Golam Sharuff belong, and looking to the doctrines of his disciples, it seems to 
us that the balance ITM] of authority is strongly in favour of the view 
as stated by the Bombay Court in the case of Abdul Oanne Kasam v. 
Hussen Miya Bahimtulla (10 Bom. H. C. R., 7 at p. 18)— viz., that “ to 
constitute a valid w'aqf there must be a dedication of the property 
solely to ihe worship of God, or to religious or cbantable purposes.” Abu 
Hanifa, undoubtedly, in two Hidaya, Hamilton, p. 334, points out that the 
appropriation, that is waqf, must to be some “ charitable” purpose. Now here 
it is manifest that the appropriation in favour of Budrunnessa is not in the 
nature of a charity. It is simply in the nature of a settlement upon the 
daughter—a settlement of property which was to be heritable and to be taken 
by Budrunnessa’s descendants in certain shares. The words are clear ; each 
daughter is to take four annas, and in the terms of the deed " four annas share 
has been endowed in favour of each of the said ladies." If, therefore, the 
princij^ underlying a waqf is charity, and if the ultimate applications of pro¬ 
perty, the subject of ^ waqf,” must be to objects which never bmome extinct, and 
those objects are all of a religious and charitable character, then this particular 
appropriation fails to answer to this description. Conseqhently the appropria¬ 
tion of the one-fourth share, which is the subject of this appeal, is im^id, and 
cannot be hetd to be “ miqf.” 

There is, however, some force in the argument which has been addressed to 
us, that appropriations in the nature of settlement of property upon a man and 
his deiEwendants bayn been treated by various exponents of Mahomedan law 
as Intimate appropriations under the designation of " waqf.” ^ But these 
seAtlnacents are sR under IkCahomedan law termed sadukah, and in the ^iew 
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Jpparently, Baillie, when a sefctrement oi property is made in this way by a 
nniiTi in favour of his descendants, the term sadukah must be used. 

But we do not gather that this term is employed in the deed of Ist 
Bhadro 3248. But further, even admitting that, under Mahomedan law, 
appropriations or rather settlements of this character can be made, it seems to 
us clear that the present appropriation falls outside the principle of 
As explained in the case of Abdul Oanne Kasam v. Russen Miya [749J 
Bahimtulla (10 Bom. H. C. B., 7, at p. 18), the doctrine of settlement rests 
entirely upon a saying attributed to the propbet— a man giving subsis¬ 
tence to himself is giving alms ”; but this doctrine only holds good according 
to Hamilton (2 Hidaya, 351, note), "where a man appropriates tU who^ 
of his property, and so r^uces himself to poverty ; in which case the entity is 
as effectual with respect to him (where he necessarily reserves a sufficiency 
isom the product for Jhis own sustenance) as with respect to any other pauj^r. 
So that to a'"“Waqf” by making a settlement of his property on him¬ 

self or his descendants, a man must, in the view taken by the prophet, r^uoe 
himself to a state of absolute poverty. In the-present case it is clear, and it is 
admitted by the both sides, that there are other properties vested in the 
appropriator besides those which are the subject of this deed. Consequently, 
it cannot be said that Budrunnessa has received this property as a pauper. In 
both points of view, therefore, it seems to us that this appropriation of a oim- 
fourth share, or two annas out of eight annas of Lot Kantabari, cannot be 
treated as a valid waqf. We, therefore, dismiss the appeal with costs. 

Appeal dtsmissed 


NOTES. 

[WAKF The Mussalman Wakf Validating Act 1913 (VI of 1913) was passed to “ declare the 
tights of Mussalmans to make settlements of property by way of “ wakf" in favour of their 
families, children, and descendants.” This Act renders nugatory the Privy Council decisions 
with reference to reservations in favour of the settlor’s family. See as to the previous state 
of the law, (1881) 9 0. L. R. 66; (1882) 9 Cal. 176 ; (1887) 11 Bom. 499 : (1888) 13 Mad. 66 ', 
13 Bom. 264; (1891) 18 Cal. 399; (1892) 20 Cal. 116 ; (1894) 18 Mad. 201 ; (1902) 24 All. 257.3 
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The 15th February, 1881. 

Pebsent : 

Mr. Justice Mitter and Me. Justice Maclean. 


Upooroop Tewary and others.Defendants 

versus 

Lalla Bandhjee Suhay.Plaintiff.'^ 

Hindu Law — Mitaksliara—Mortgage of Family Property—Sale of Interest 
of one of several Co-share} s tn a joint Estate. 

In a suit on a mortgage against a memlier of a joint Hindu family governed by the 
Mitakshara law, the whole of the interest of the joint family m the estate was decreed to the 
mortgagees, who subsequently obtained possession of it. Afterwards a suit was brought by 
another member of the family, who had attained majority prior to the mortgage, to set it 
and the decjree aside, so far as he was concerned, and to recover possession of his share of the 
joint family property. 

[750] Held, that the mere circumstance of an antecedent debt was not in itself sufficient 
to bind him, and that the alienation was not good as against him, unless it could bo shown 
that he had either expressly or impliedly given his consent to the mortgage. 

This was a suit for recovery of possession of a one-anna share of Mouza 
Chuck Bias, on the ground that the plaintiff and his father Dabee Pershad, 
who constituted a joint Hindu family governed by the Mitakshara law, held 
and owned a two-anna share of the said mouza; and that, in execution of a 
decree against Dabee Pershad, his interest having been sold and purchased 
by the defendant, the plaintiff was dispossessed of the property in which he, 
according to the Mitakshara law, was entitled to a half share. It appeared 
that the* whole two annas of the property in dispute was m the possession of the 
defendant, in this case, under a zur-i-peshgee executed by Dabee Pershad, 
and while the whole share was in his possession, on the 24th of August 

1864, Dabee Pershad executed a mortgage-bond in favour of one Sreemundle 
Doss. Dabee Pershad in that bond hypothecated his “proprietary share” 
in the mouza in dispute. A suit was brought upon that bond by Sreemundle 
Doss against Dabee Pershad, and a decree was passed on the 7th of June 

1865, declaring that the amount decreed should be levied by the sale of the 
mortgaged property. In the month of February 1866, in execution of that 
decree, the mortgaged property was sold and purchased by the defendant. Under 
that purchase it was not disputed that the defendant acquired possession of 
the w’hole two annas share. This suit wras brought on the 6th August 1878. 
Intermediately another suit had been brought under the same cause of action, 
but it was dismissed by the Munsif, in whose Court it was brought, on the 
ground of want of jurisdiction. 

The Subordinate Judge, on the 30th December 1878, holding that the suit 
was virtually one to compel partition, decreed it, and ordered that the plaintiff 
be put in possession of a one-anna share in Chuck Bias by proprietary right, but 
did not give h*im khas possession, inasmuch as the mortgage lien then existed. 

From that decree the defendant appealed to the District Judge, who, on 
the 11th August 1879, in varying it, declared, [781] amongst other things, 
that had the plaintiff claimed it he would have been entitled to the whole two 

* Appeal from Appellate Decree, No. !?376 of 1879, against the decree of J. F. Stevens, 
Esq., District Judge of Shahabad, dated the 11th August 1879, modifying the decree of 
Moulvie Narol Ebesein, Snhprdinate Judge of that district, dated the 80th December 1878. 


634 





i. 


LALM BtmAY tlSSlJ 





Annas share ; but inasmuch as he only sued for a one-anna share, the Court 
decreed that the plaintiff was entitled to obtain proprietary possession only of 
that, without anjf adjudication as to the extent of the share to which he was 
entitled. And it was further declared that the defendants had acquired by the 
purchase at auction-sale, on the part of their father Ishur Tewari, the share 
and interest of Dabee Pershad in Mouza Chuck Bias, and was entitled to take 
such proceedings as they might be advised to have that share and interest 
-ascertained by partition. 

The defendants then appealed to the High Court. 

Baboo Mohesh Chunder Chowdhry, Baboo Chunder Madhub Ghose, and 
Baboo Aubtnash Chtvnder Banerjee for the Appellants. 

Baboo Doorga Proshad for the Respondent, 

The Judgment .Qf the Court (Mitter and Maclean, JJ.) was delivered by 

Mitter, J. (who, after stating the facts as above, continued) :—Various 
objections have been taken by the defendants against the plaintiff in this 
suit, and the lower Courts have overruled them all. Some of them have 
been also taken before us in this appeal, but it would be convenient to 
take up first the 8th and 9th grounds mentioned in the petition of appeal. 
These two grounds raise the question, which is m issue between the par¬ 
ties, as regards the title to the property. It is contended before us, that the 
decision of the lower Courts, that what was sold was only the interest of Dabee 
Pershad, is erroneous. The proceedings resulting in the execution-sale taken 
together with the bond of the year 1864, it is contended, show that what was sold 
was the entire family property. The District Judge decides this point as 
follows:—“Now the words which I have just quoted apply exactly to the 
present case. It appears from the bond of the 24th August 1864, that the 
mortgage was of Dabee Pershad’s right, title, and interest without any 
specification of share. It appears again from the decree of the 7th June 1865 
on that bond that there was no mention of any specific share, but only [7S2] 
of the right, title, and interest. Finally, the proceeding of the 19th March 
1866, confirming the sale, shows clearly that it was only Dabee Pershad’s 
right, title, and interest that passed at the sale to the auction-purchaser.” Now 
it appears to us that the District Judge is not right in the construction which he 
has put upon the bond of the 24th of August 1864. No doubt, the words used 
in the bond, by which the hypothecation was effected, were ‘my proprietary 
share,” but the share specific therein was the share of the family as contra¬ 
distinguished from the shares of other coparceners, according to the true prin- 
■ciple which governs the relations of members constituting a joint Hindu family 
under the Mitakshara law. Dabee Pershad, the father, coiUd not predicate of 
his interest in the joint property as constituting his share. The plaintiff’s case 
is, that at the time of the mortgage the family property was joint. Under these 
circumstances, it seems to us that the bond, rightly construed, hypothecated the 
whole share in the disputed mouza which was held by the joint family. In this 
view of the bond, it would follow that the decree and the sale also referred 
to the mortgaged property—namely, the share held and owned by the 
joint family ; and if the plaintiff in this case had been a minor tft the time of 
the mortgage, the suit against the father would, in accordance with numerous 
decisions, have been held as brought against him in his representative character 
represeUting the joint family. But in this case the plaintiff had attained 
majority before the mortgage of the 24th August 1864 was executed, and 
therefore, the answer to the question, whether or not the plaintiff is bound by 
the mortgage and the subsequent decree, would depend upon the enquiry into 
certain questions of fact which I shall indicate hereafter, but upon which ques- 
• 
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tioos of fact there has been no decision by the lower Appellate Oourt. Th^ 
law ni^n this subject is contained in paras. 28 and 29, Chap. I, sec. 1 of 
the Mitakshara. The author of the Mitakshara, treating of the power of 
alienation of a single member of a joint family, says in para* 28 : “An excep¬ 
tion to it follows. Even a single individual may conclude a donation, mortgage* 
or sale of immoveable property during a season of distress for the sake of 
the family, and esp^ally for pious purposes ’*; and in [788] para.. 29 he 
goes on to say; “The meaning of that text is this—while the sons 
and grandsons are minors and incapable of giving their consent to a gift 
and the like, or while brothers are so and continue unseparated, even one 
person who is capable may conclude a gift by hypothecation or sale of 
immoveable property if a calamity affecting the whole family require it, or the 
support of the family render it necessary, or indispensable duties, such as the 
obsequies of the father or the like, make it unavoidable.” From these two 
paragraphs it is clear, that where the coparceners are all adults, the sale by one 
of them would not be valid unless made with the consent of the rest; but if 
some of them are minors, the members who are adults may make a valid aliena¬ 
tion of the family property under the conditions mentioned in para. 29. It 
has been held by the Judicial Committee of the Privy Council, that it is a pious 
duty for a son under the Mitakshara law to pay such debts of his father as were 
not contracted for immoral purposes ; and according to the Hindu Law, it is also 
a pious duty for a person to pay off his own debts. It has been held by their 
Lordships of the Judicial Committee, that from these two propositions it follows, 
that an alienation by a father living jointly with his sons under the Mitakshara 
law to pay off his antecedent debts, which debts are not proved to have been in¬ 
curred for immoral purposes, is an alienation for the performance of indispensable 
duties within the meaning of para. 29, Chap. I, Sec. I of the Mitakshara. In thia 
case, therefo're, if the alienation—namely, the mortgage of the 24th August 1864 
—had been made for the purpose of paying off an antecedent debt, and if the 
plaintiff had been then a minor, the mortgage would have been binding upon 
him ; but it appears that the plaintiff at that time was of age, and therefore, 
as already pointed out, the mere circumstance of the existence of an antecedent 
debt would not be sufBcient to bind him. But it must be proved that he was- 
a consenting party to that transaction. His consent might have been express 
or imidied. If he stood by, and thereby allowed the creditor with whom his 
father was dealing to believe that he was a consenting party, the transaction 
would be binding upon him. This question was raised in the following issue 
“whether or not the bond, the [751] decree, and the auction-sale were 
executed, passed, and held with the knowledge of the plaintiff; if so, would 
that operate as an estoppel against the plaintiff ?” If all these proceedings 
were held with the knowledge of the plaintiff, it seems to us that it would be a 
fair inference from that circumstance that the plaintiff was a consenting party 
to the original transaction. The circumstance that, under the purchase in the 
yew: 1866, the defendants obtained possession of the whole family property, 
«nd remained in possession of it for about twelve years, has also a material 
bearing upon this question. As it is a question of fact, we cannot, in this 
second appeftl, deal with it. We must, therefore, remit the record to the lower 
Court in order that it may, with reference to the observations made above and 
the evidence upon the record, come to a finding upon it. 

We reserve at present our opinion upon the other questions raised in this- 
appeal, and the appeal will be finally disposed of as soon as the record and the 
finding of the lower Court come up. 

We reserve the qu'mtion of the costs of this hearing. 
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VOTIB. 

[I. THE HBAD ROTE— 

The headnotef does not, as it ought to have done, indicate that the member of the Joint 
family disputing the alienation, was a son, and that the mortgagor was the father. The 
ruling in this case is with reference to the extent to which adult sons are bound by the 
father's alienation. 

II. FITHER'B ALIERATION HOW FAR BINDINQ ON THE ADULT SONS— 

Certain expressions both in this case and in 6 Gal 135 lend colour to the contention that 
their consent would be necessary, either express or implied, from (circumstances). But 
Mr. Justice Mitter himself, explained in (1882) 9 Cal 496 the effect of these cases, and added, 
“ it is difScult to understand upon what ground the distinction between the case of an adult 
and a minor son can be supported." 

See Simbhunath Pandey's case, (1887) 14 Gal. 572 P.O. 

See also 12 Cal. at 899 ; (1887) 11 Bom. 605 ; 4 Bom. L. B. 587. 

III. PRESENCE OF SONS ETC. AT THE TRANSACTION HOW FAR OPERATES AS 
AN ESTOPPEL— 

Mitter J. observed at 6 Cal. 754 that the presence might give rise to the inference that 
the son was a consenting party. See also (1881) 8 Cal. 517. But see Simbhunath Panday's 
case, (1887) 14 Cal. 574 where the Privy Council remarked, " Whatever part any of the sons 
may. have taken in negotiating between Luchmun and Bichuk, there is no evidence whatever 
of their proposing to mortgage their own interests. The sons may have assented to what 
was done, but the question is, what was done.” 

lY. "RIGHT TITLE AND INTEREST" 

Upon the use of the words my proprietary share” in this case, and Mr. Justice 
Mitter’s inference therefrom, see (1887) 14 Cal. 572 at 579. The words used in this case 
were the subject of comment by Mahmood J. in (1892) 14 All. 179.1 
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The 1st February, 1881. 

Present : 

Mb. Justice McDonell and Mb. Justice Field. 

Annoda Persad Boy.Plaintiff 

versus 

Dwarkanath Gangopadhya and another.Defendants.* 

Principal and Agent —Duty of Agent to account—Procedure on taking accounts in Mofussil 

—Pleading in suit for account—Access to books and papers—Civil Procedure Code 

(Act X of 1877) ss. 394, 395. 

In a suit for an account against an agent, the plaint stated that the defendant had not 
submitted proper accounts of his agency, and prayed that the defendant might be ordered 
to produce certain papers, and that, on failure to submit the accounts, he might be decreed to 
pay the plaintiff Rs. 1,200 by way of damages. The plaint also alleged that, in consequence 
of the defendant’s negligence and mismanagement, the plaintiff believed that he had sue' 
tained a loss of Rs. 5,000, and prayed for a decree for this sum. 

[75S] Held, that no decree could be made for the sums mentioned, or any other sum, 
until an account had been taken and the amount due from the defendant ascertained. 

Per Field, .T.—It is the duty of an agent to render proper accounts to his employer 
irrespective of any contract to that effect. And he does not discharge that duty by merely 
delivering to his employer a set of written accounts without attending to explain them, and 
produce the vouchors by which the items of disbursements arc supported. 

Method to be followed on taking accounts in the mofussil stated. 

If the taking of accounts by the Judge would occasion a w.iste of public time, he should 
resort to the provisions of ss. 394t and 3951 of the Civil Procedure Code ; and furnish the 
commissioner with such part of the proceedings and such detailed instructions as may appear 
necessary. 

In order to enable an agent to prepare accounts to be furnished to his principal, he 
should be allowed to have reasonable access, at proper times and in the presence of respon¬ 
sible persons, to such books and papers in the principal’s possession as may be necessary for 
the preparation of the accounts. 

Baboo Annoda Per shad Banerjee and Baboo Hem Chunder Banerjee for 
the Appellant. 

* Appeal from Original Decree, No. 333 of 1679, against the decree of A. J. B. 
Bainbridge, Esq., Judge of Moorshedabad, dated the 13th October 1879. 

t[8eo. 394 :—In any suit in'which an examination or adjust- 

Commission to examine ment of accounts is necessary, the Court may issue a commission 
or adjust accounts. to such person, as it thinks fit, directing him to malm such 

examination or adjustment.] 

Court to give Commis- tfSec. 396 ;—The Court shall furnish the Commissioner 

sioner necessary instruc- with such part of the proceedings and such detailed instructions 
tions. as appear necessary ; 

and the instructions shall distinctly specify whether the Commissioner is merely to transmit 
the proceedings which he may hold on the inquiry, or also to report his own opinion on the 
point referred for his examination. 

Proceedings of Commis- The proceedings of the Commissioner shall be received in 
sioner receivable in evi- <evidence in the suit, unless the Court has reason to be dissatisfied 
deuce; power to make ,with them, in which case the Court shall direct such furthm 
further inquiry. inquiry as is requisite.] 
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Baboo Bashbehary Ghose, Baboo Huny Mohun ChuckerbuUy and Baboo 
Kuruna Sindhu Mookerjee for the Eespondents. 

The facta of this case sufSoiently appear from the Judgment of the Court 
(MgDoheLL and FIELD, JJ.), which was delivered by 

Field, J.— We think that the decree of the District Judge in this case 
cannot be sustained. It is quite possible that the plaintiff has not properly 
conceived, or correctly stated in his plaint, the exact remedy to which he is 
entitled; but we think, having regard to the whole of the circumstances of the 
case, and the inexact practice prevalent in the mofussil in this class of cases, 
that the plaintiff ought not to be denied any remedy whatever. In his plaint 
he states (and on this point there is no dispute) that the defendant was in his 
employment from September 1875 to May 1879. He states, further, that the 
defendant has not submitted to him proper accounts of his agency; and in 
the 9th para, he asts that a decree be passed to the effect that the defendant 
No. 1 do submit the mkas papers called for agreeably to the provi-[756]sions 
of the kabuliat executed by him. The plaint then goes on to ask that, on 
failure to submit the said accounts, the defendant may be decreed to pay him 
Rs. 1,200 by way of damages. It is fui-ther alleged that, in consequence of 
the defendant’s negligence and mismanagement, he (the plaintiff) believes that 
he has sustained a. loss of Es. 5,000, and he asks that a decree may be passed 
in.his favour for this sum, or in respect of such sum as will represent the loss 
which may be found by the Court to have been sustained by him. 

Now some of these prayers have been wrongly conceived. There can be 
no decree for Rs. 1,200 or Rs. 5,000, or any other sum, until, upon taking the 
accounts, it has been ascertained that the plaintiff is entitled to receive a sum 
of money from the defendant, and until it has been further ascertained 
what the amount is to which the plaintiff is so entitled. That it is the duty 
of the defendant to render proper accounts to his employer, and this 
irrespective of the stipulations contained in the kabuliat, there can be no doubt. 
Mr. Story, in para. 203 of his work on Agency, says that “it is the duty of an 
agent, where the business in which he is employed admits of it or requires it, to 
keep regular accounts of all his transactions on behalf of his principal, not only 
of his payments and disbursements, but also of his receipts, and to render such 
accounts to his principal at all reasonable times without any suppression, 
concealment, or overcharge.” See also Story’s Equity Jurisprudence, §§ 462, 
468. We may add that an agent does not discharge the duty of accounting, 
by merely delivering to his employer a set of written accounts, without attending 
to explain them, and produce the vouchers by which the items of disbursements 
are supported. 

In the written statement, which was filed by the defendant in this case, 
he alleged (para. 12) that the nikas papers required by the plaintiff had been 
prepared and submitted to him; and in other parts of the same written state¬ 
ment, he further alleged that certain other accounts had been required from 
him within such a time, and in such a form, as rendered it impossible for him 
to comply with this requisition of his employer. • 

We think that, having regard to these allegations, the proper [7873 
points for enquiry in this case were; first, did the defendant render to the 
plaintiff such reasonable and proper accounts of his agency as the plaintiff 
was entitled to require from him ? and secondly, did the defendant further 
explain these accounts and support them by the prodhotion of proper 
vouchers? We may observe that the defendant does not allege that his 
accounts have been settled, or that the plaintiff has expressly or by acquies- 
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oenoei accepted the accounts submitted by him. If sufficient accounts have 
been rendered, but not explained and sufforted in the msmner above pcdnted 
out, the defendant must caBed upon to explain %ad support them. If 
sufficient accounts have been rendered, eDq)Iained, and supported, or, in the 
latter case, as soon as the accounts rendered have l^n explained and supported, 
it will then lie upon the plaintiff to point out the entries in those accounts 
which he alleges to be erroneous; or, in respect of transactions not shown 
in the accounts to state what monies have been received and not credited. 
The Judge must then proceed to deal with the questions thus raised between 
the parties, treating each item separately. 

If, on the other hand, no sufficient accounts have been rendered by the 
defendant, the proper course then for the Court is that painted out in a 
judgment of Pheab, J., in the case of Syed Shah Maiahmad, alias Bdoiahi Ali v. 
Mussamut Bibee Nmibun (24 W. B,, 70). PHEAB, J., there says: —“ The proper 
and convenient mode of doing so is to fix a day before which the defendant should 
file a written statement of his account, exhibiting therein all the items of 
receipt for which he is aocoiintable on one side and all items of disbursements 
on the other; and to fix another day before which the plaintiff should file any 
objections which he may have to make to these accounts when filed; and finally, 
the Judge ought to appoint a third day upon which an inquiry into the truth 
and correctness of the statements of account filed by the defendant should be 
made; and on that enquiry he will take all such evidence, in the way of books 
and vouchers, and so on, as the defendant is entitled to produce, as well as the 
testimony of necessary witnesses, and also al levidence on the part of the 
plaintiff tending to invalidate the accounts or [758] to surcharge them; and 
eventually, upon the termination of the enquiry, the Judge should satisfy 
himself as to the amount which is due upon the account as established by the 
evidence of both parties, and frame his decree accordingly. He ought not to 
give a decree for alternative damages founded upon any antecedently estimated 
amount, which must, apart from the evidence, be simply a matter of conjecture 
or of claim. He should give no decree other than an order on the defendant 
to file his accounts, before the accounts have been taken, and then confine 
his decree go such amount as he may find to be due upon the proper 
taking of the accounts against the defendant. If the defendant prove 
contumacious with regard to filing his statement of accounts, the Judge 
may proceed with the taking of the accounts against him on the footing 
of evidence furnished by the plaintiff, and in so doing he may make 
all reasonable presumptions against the defendant.” See also the directions 
to be found at page 12 of the Memorandum of Practice prefixed to the 
edition of the Circular Orders published in 1876. There may be cases 
(and it is possible that this present case may be one) in which the taking 
of any account in the manner above pointed out may occasion so great a 
waste of public time of the Judge, that resort may well be had to the 
provisions of the Code of Civil Proc^ure contained in s. 394. If it be found 
advisable to have recourse to these provisions, the Judge should then follow 
the directions contained in s. 395, and furnish the commissioner with such 
part of the proceedings and such detailed instructions as appear necessary. 
We think that if these directions be .carried out, there will be no greats 
difficulty in taking accounts in the mofussil than is experienced on the Original 
Side of this Court, or in any other Court in which accounts have to be taken 
and settled between parties as disputatious as the parties in the present case. 

We think it d^hrable to add that, in order to enable the defendant to 
pr^)are such aoeounts as the plaintiff is entitled to receive fxam him, the 

' «40 


O 



DWABKA27ATH aANOOPABHYA Ae. [1881] 1. L. S. 6 Oal. 789 


defendant ought to have reasonable access, at proper times and in the presence 
of responsible persons, to such books and papers in the plaintiff’s sherista as 
may ^ necessary for the preparation of the accounts. 

1759 ] The case will be remanded to the District Judge in order that he 
may proceed in accordance with the above directions. All costs in the case 
will follow the ultimata result. 

Case remanded. 


NOTB8. 

Cl. AOBHT: DUTY OF, TO AllGOUMT— 

An agent is bound to render proper accounts to his principal on demand (1819) Jac. 
and W. 185. 

He must also be ready to explain them (1881) 6 Gal. 754 ; (1881) 7 Cal. 627. 

He is answerable only to his principal and not to other persons:—(1907) 30 Mad. 248. 

II LIMITATIOH— 

Suit against an agent for account is governed by Art 89 of sch. II of the Limitation 
Act(1905) 32 Cal. 719=1 0. L. J. 232. 

See also Sec. 213 of the Contract Act and oonunentaries in Pollock and Mullas Contract 
Act, p. 677, 3rd edition.] 
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The 16th February^ 1882. 

Present : 

Mr. Justice McDonell and Mr. Justice Field. 

Nobin Chunder Sircar and another.Defendants 

versus 

Gour Chunder Shaba and another..^..Plaintiffs.* 


Assessment of rent — Enhancement—Decree for rent at enhanced rate — 

Beng. Act VIII of 1869. 

On the 25ih of January 1864, the plaintiSs obtained a decree against the defendants for 
assessment of enhanced rent. Shortly afterwards, the defendants executed a kabnliat, at 
a roduoed.rate, for eleven years, ending the 31st Assin 1282 (IGth October 1875). After the 
term had expired, the plaintiffs sought to recover rent from the defendants at the rate settled 
by the decree of 1864. 

Held, that the decree had been superseded by the subsequent arrangement, and that the 
pljt j n tiffs could not recover rent at an enhanced rate, except under the provisions of 
Beng. Act VIII of 1869. 

In this case it appeared that, in 1863, Messrs. HiU & Co. brought a suit 
against the defendants for assessment of rent, and obtained a decree on the 
25th of January 1864, by which the jama was fixed at Bs. 139-3-7. Shortly 
afterwards, on the Ist of Kartick 127 L (16th October 1864), the defendants 
executed a kabuliat in respect of the lands covered by the decree, by which they 
agreed to pay a rent of Rs. 26-6 per annum and to grow indigo for Messrs. 
Hill & Co,, and that in case the defendants should make default in the payment 
of the rent or in the growing of the indigo, then the whole ]ama fixed by the 
decree of the 25th January 1864 should become due and payable by the 
defendants. The kabuliat was for a term of eleven years, which expired on the 
3l8t Assin 1282 (16th October 1875). 

[7603 III th® month of Pous 1282 (December 1875, January 1876), the 
plaintiffs, who are the assignees of Messrs. Hill & Co., served a notice oon the 
defendants to the effect that, in future, the rent should be that fixed in the 
decree of the 25th January 1864. 

The main contention of the defendants was, that the arrangement under 
the kabuliat superseded the decree ; and also that the right under the decree 
had become extinct, as no rent had been realized under it for upwards of twelve 
years. The Court of first instance, citing Doorga Churn Chatterjee v. Doyamoyee 
Dossia (20 W.R., 243), held, that the enhancement decree had not become 
ineffectual, but ha,d merely remained in abeyance, and decided in favour of the 
plaintiffs. This decision was upheld on appeal. The defendants then 
appealed to the*High Court. 

Baboo Bhowany Chum Dull for the Appellants. 

Baboo Mohiny Mohun Boy for the B^pondents. 


*Appeal from Appellate Deoiee, No. 2289 of 1879, against the decree of Baboo Krishna 
Chunder Chatterjee, Odioiating Subordinate Judge of Nuddea, dated the 27th June 1879, 
affirming the decree of Baboo Shushee Bhusan Banerjee, Munsif of Chooadanga, dated the 
Slst January 1878. 
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The Judgment of the Court (McDonell and Field, JJ.) was 
dqUvered by 

McDonell, J. (who, after stating the facts, continued).—Now it appears 
to us that the plaintiffs are not entitled to succeed in this suit. It may be well 
to point out in the first instance that the case of the plaintiffs is, not that the 
defendants, holding over after the expiry of the term of the kabuliat, are bound 
by the conditions of the kabuliat, and are, therefore, liable to pay rent according 
to the terms of that instrument, nor is it contended that the defendants have 
refused to grow indigo, ^d are, therefore, liable, under the penalty-clause, to 
pay the rent fixed by the Acree. As a matter of fact, the plaintiffs do not 
seek to enforce the conditions of the kabuliat in any way. Their contention 
is that, on the expiry of the term of the kabuliat, the enhancement decree of 
1864 revived, and has^ull effect. 

In the first place, it is to be observed that this decree does not contain any 
direction as to the time for which it is to have effect. Those who are conversant 
with the history of the law of enhancement of rent in this Presidency, are well 
aware that 1761 ] there has been some discussion and difference of opinion as 
to the length of time for which the Courts have authority to fix enhanced rent. 

Then, in the next place, the parties did not, when executing the kabuliat, 
make any stipulation to the effect that, upon the expiry of the term of the 
kabuliat, the enhancement decree should survive and have effect. It would no 
doubt have been competent to the parties to have provided in this manner for 
what was to take place on the expiry of the term of the kabuliat, but they did 
not do so; they did not provide for the contingency by their own contract, and 
we have, therefore, to see how the position of the parties is affected by the law 
of landlord and tenant. 

It appears to us, that the arrangement embodied in the kabuliat had the 
effect of superseding the enhancement decree ; and that, upon the expiry of the 
term of the kabuliat, if the plaintiffs seek to enhance the rent, they must do 
so by having recourse to the procedure laid down by Beng Act VIII of 1869. 

The notice served by the plaintiffs upon the defendants is, admittedly, not 
such a notice of enhancement as is required by the provisions of this Act. It 
is merely a notice calling upon them to pay the rent decreed in 1864. Then, 
having regard to the provisions of s. 5 of the Act, in cases of dispute between 
the parties, the rent previously paid by the ryot is to be deemed fair and equit¬ 
able, unless the contrary be shown by either party in a suit under the Act. Now 
the rent previously paid in this case is the rent payable under the kabuliat; and 
we think, that if the plaintiffs seek to recover a higher rent than that so pre¬ 
viously paid, they must proceed under the enhancement provisions of Beng. Act 
VIII of 1869. 

The appeal will, therefore, be decreed with costs of both Courts. 

Appeal allowed. 
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Erttl APPELLATE OBIMINAL. 


The HSnd PebruatnfitldSl, 

Pbesent: 

Mb. Justice Cunningham and Mb. Justice MacIiBAH. 

In the matter of the Petition of Mayadeb Gossami.* 
The Empress 

verms ™ 

Mayadeb Gossami. 


False evidence in Judicial Proceeding—Deposition of the accused when 
admissible as evidence—Civil Procedure Code {.Act X of ss. 178, 

182, 183, and 647—Evidence Act (I of 1872), s. 91. 

Failure to comply with the proviBione of ss. 182} and 18 8J of Act X of 1877 (Civil Procedure 
Code) in a judicial proceeding, is an informality which renders the deposition of an accused 
inadmissible in evidence on a charge of giving false evidence based on such deposition; and 
under s. 91| of Act I of 1872 (Indian Evidence Act), no other evidence of such deposition is 
admissible. 

Baboo Baikant Nath Doss for the Appellant. 

No one appeared on behalf of the Grown. 


* Criminal Appeal, No. 66A of 1881, against the order of A. Forteous, Esq., Assistant 
Commissioner of Kamrup, dated the 27th December 1880. 

t£Bec. 182:—In cases in which an appeal is allowed, the evidence of each witness shall be 

taken down in writing, in the language of the Court, by or in 
How evidence shall be the presence and under the personal Erection and superinten- 
taken in appealable cases, dence of the Judge, not ordinarily in the form of question and 

answer, but in that of a narrative, and, when completed, shall 
be read over in the prraence of the Judge and of the witness, and also in the presence of the 
parties or their pleaders, and the Judge shall, if necessary, correct tdiesame and shall sign it.] 

{{Sec. 168:—^If the evidence is taken down under Section 182 in a language different 
. from that in which it was given, and the witness does not 

witness understand the language in which it is taken down, the evidence 

requite hw deposition to be ^ taken down in writing shall be interpreted to him in the 
interpreted. language in which it was given.] 

§{Seo. 91:—When the terms of a contract, or of a grant, or of any other disposition of 

property, have been reduced to the form of a document, and in 
Evidence of terms of ail cases in which any matter is i^uired by law to be reduced 
written contract. to the form of a document, no evidence shall be given in proof 

of the terms of such contract, grant or other disposition of pro¬ 
perty, or of such matter, except the document itself, or secondaiy evidence of its contents in 
cases in wUoh secondary evidence is admissible under the provisions hereinbefore contained. 

Exception 1.—^When a puldio officer is required by law to be appointed in writing, and 
when it is shown that any particular person has acted as sudb officer, the writing by which 
he is appointed nuud not be proved. 

Exception 2.—Wills under the Indian Succession Act may be proved by the Probate. 

Explanation 1.—^This section applies c^uall^ to oases in which the oontraote, grants or 
disposition of property mferred to wn contained in one dooument, and to oases in wlibhtiiey 
are contained in more documents than one. 

Exptenation 2.—Where th^e ace mold originals than one, one original only need baptoved. 

Explanation 8.—^%ie statement in any dooument whatever of a fact other than the facta 
referred to in this sectibn,' shidl not prednde the admission of oral evkteioe as to the 
same fact.] ^ 
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The faults ot thilg appeal suffieiently appear in the Jad|lll9lit of the Court 
(Ou^pslNGHAM and^MACLEAN, JJ.,) which was delivered by 

Cunaill^ailli J. —The prisoner in this case applied for a certificate under 
Act XL of 1868 in respect of the estate of two infants, and in support of his 
application he gave a sworn deposition on the 4th October last before the 
District Judge, 

His deposition was made in Assamese, and was translated by the Sherish- 
tadar of the Court, and the Judge recorded it in English. He did not sign it, nor 
was it read over to the wit^s or translated. The requirements of ss. 182 and 
183 of the Civil Procedure Code were, therefore, not complied with.This is clear 
from the deposition of the Sheristadar before the Deputy Commissioner. 

[768] At the conclusion of the proceedings in his Court, the Judge con¬ 
sidered that the prisoner had given false evidence, and he directed that he 
should be prosecuted. This has resulted m his conviction, and as this Court 
was of opinion, on the facts brought to its notice, that the appeal ought not to 
bo tried by the Judge before whom the false evidence was given, the appeal 
has been called up to this Court. 

It is contended for the defence, that tiie informalities which took place in 
recording the accused’s deposition render the record of his evidence inadmis¬ 
sible ; and that, under s. 91 of the Eivdonce Act, no other evidence of his 
deposition is admissible. 

We consider this contention sound. By s. 647 ’’ of tlie Civil Procedure 
Code, the procedure prescribed by the Code is to be followed, as far as it can 
be made applicable, in all proceedings, in any Court, other than suits and 
appeals. By s. 1781 a party to a suit required to give evidence is governed by 
the rules as to witnesses. Sections 182 and 183 ; therefore applied to the 
accused’s deposition, and those sections not having been complied with, tlie 
record is inadmissible. 


The conviction must, therefore, be quashed, and the prisoner released. 


The record of the proceedings before the District Judge does not sliow 
that the Sheristadar was sworn or affirmed as reriaired by Act X, 1873, 
s. 5 (6). The Judge’s attention should be drawn to this, and a copy of this 
judgment furnished to him from this Court. 

Conviction quashed. 


NOTES. 


[See for the roitcration of the sarao principle (18S6) 9 Mad, 224; (1890) 17 Cal. 862; 
(1898) 23 Bom, 221.] 


Miscellaneous proceed¬ 
ings. 

The High Court may 

Admission of affidavits 
as evidence. 


* [Sec. G47:—The procedure herein prescribed shall be 
followed, as far as it can be made applicable, in all proceedings 
in any Court of Civil jurisdiction other than suits and appeals, 
from time to time make rules to provide for tho admission, in 
such proceedings, of affidavits as evidence of the matters to which 
such affidavits respectively relate; and such rules, on being 
published in the Local Official Gazette, shall have the force of laii^ 


t [Sec. 178 ;—Whenever any party to a suit is required to 
Rules as to witnesses to give evidence or to produce a document, the rules as to wit- 
applytepartiesaummoned. nesses contained in ..this Code shall apply to him so far as they 

are applicable.] 
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C7M1 PEIVY COUNCIL. 

The 9th, 10th and 11th July, and 19th November, 1880. 

Present : 

Sir J. W. CoLvnB, Sir B. Peacock, Sir M. E. Smith, and Sir E. P. 

Collier, 


Eani Anand Kunwar and another.Defendants 

ocrsiiH 

The Court of Wards, on behalf of Chandra Shekhar, a Minor.PlaintiflT. 


[On appeal from the Court of the Commissioner of Sitapore m Oudh.] 


Hindu Law — Adoption by widow—Cantinyent Bevci atonat y licit — Collusion — Bart // to su\t to 

contest Adoption. 

Although a suit, to coutest an adoption made by a Hindu widow of a son to her deceased 
husband, may be brought by a contingent reversionary heir, yet it is not the law that any 
one who may have a possibility of succeeding to the estate of inheritance hold by the widow 
for her life is competent to bring such a suit. The right to sue must be limited. As a 
general rule, the suit must be brought by the presumptive reversionary heir,—that is to say 
by the person who would succeed to the estate if the widow were to die at the tunc of the 
suit. But it may be brought by a more distant heir, if those nearer in the lino of aucocssion 
lare in collusion with the widow, or have precluded themselves from interfering. The rule 
aid down in Bhikajt Apaji v. Jogannath Vtthal (10 Bom. H. C. Rep , A. C. J., 351) approved. 
Reference made to Kooer Goolab Sing v. Jiao Kw un Sing (14 Moore’s 1. A , 187). 

If the nearest heir had refused, without sutTiiicut cause, ti institute proceedings, or if 
he had precluded himself by his own act or conduct from suing, or had colluded with the 
widow, or had concurred in the act alleged to be wrongful, the next presumable heir would 
ha, in respect of his interest, .competent to sue. In such a case, upon a plaint statmg the 
circumstances under which the more distant heir claimed to sue, a Court would exercise a 
judicial discretion m determining whether ho was or was not competent, in that respect, 
to sue; and whether it was requisite or not, that any nearer heir should be made a party 
to the suit. 

In a suit to have an alleged adoption act aside, the plaintiff, a minor through fhis 
guardian, claimed to .sue, on the strength of being the adopted son of the husband of a 
daughter of a brother of the father of the deceased under whose authority the ■■v3optmti 
was alleged to have been made by the widow, the defendant. The Judicial Committee, 
without deciding that, as an adopted son, this minor had the same rights as a nMiurally 
bom son, and without deciding that he would have been entitled, in default of nearer 
relations, to succeed to the d^te of inheritanoe, after the death of the widow, pointed out, 
that he [7«8J could only have |u(3ceeded as a distant bandhu, and that he had not a vested 
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"“r“‘ ““-rrr: 

indicated. 

» i nf fhft Court o[ the Commissioner of the Sitapore 

S oTSudh (IS jtt 1877) a« adacjaa ot the Deputy Oen>mU. 
sioner of the District of Bara Banki (28th August 1870). 

The ouestion raised in this appeal was, whether the respondent Chandra 
Shekhar, a minor suing '>/ M* *^f“'f‘'‘^„ptLn“‘allied to havTbS made by 
rSXtrrB:^?.a«w.. as^idow ^ Sunkershahai, 
deceased, of the second .appellant, Eadakishen. 

The disputed adoption was ™d to have ton m^^e in 18H. under^^he 

written authority of Shunkershahm,j^ a ^sutt^was declared-see Widow oj 

the first appellan. became [ , j/i i> 4ind App., 198)] entitled to the 

ShTsSan u‘X wietm to oertain villages, forming part of the laluqua of 
Sessendi, for a widow’s estate. 

The minor Chandra Shekhar «as wal 

Sessendi, Baja Kashiperslirf, j-uehter On the death of Kashipershad, the 
Shunkersahai s paternal uncle s i / , Wards of which the Superinten- 
minor’s estate “ decree in the Court of the 

dent, suing on behalf \ j ^ noitlior the adoption of 

;tolke it, had been proved. 

This decme was coniinnid on ap^l b^y the of the Commi^io^r cd 

Lucknow: who however he , understood to come within the table 

Shankaisahai in any degree t reversionary interest suffioient to 

of succession in the Mr akshara, >1^ ^Suqdar of Sessendi, the minor 

enable him to ™tota.n this suit Bjt at^^^q ., ^ 

The facts of the case are stated in their Lordships’ judgment. 

Mr. J. F. Letth, Q. C.. and Mr. P. F. Doyne appeared for the Appellants. 


Mr 


T. H. Com, Q. 0., and Mr. J. D. Maym tor the Kespondent 


An objection was taken on behalf of the res^ndent, haying reference to 
An oojeuuiuu findines of a Court of first instance and an 

the effect given to , r£n.,ig ^as disallowed in regard to the 

Appellate Court o • . one reference to the usual course made in the 

nature of the questions raised , se ^ Sooryah Chatty E., 1 Mad. 

Ricimunee Bullub (13 Moore’s I. A., 82). 

, It was then argued for the appellants,-^rsi that the interest of the minor 
PiMqTTdra Shekhar in the estate held by the widow, was too remote to afford a 
1 for his’suing through his guardian to contest the alleged adoption. 

him to interests to the estate 
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of inheritance contingent upon their surviving the widow. The lower Appellate 
Court had rightly held that this minor had no such reversionary interest, as a 
bandhu, as would supi)ort this suit; but had erred in holding that as taluqdar 
of Sessendi he had a sufficient interest for this purpose. Secondly, the minor, 
as the adopted son of Baja Kashipershad, was not entitled to succeed through 
the Eajah’s wife, his adoptive mother Ummed Eoer, to her collateral relation 
Shunkersahai. He was not so entitled, because there was authority for holding 
that adopted sons did not succeed ex parte rmterna to collaterals. On this point 
were cited Macnaghten’s Hindu Law, ch. 6, page 78 of 3rd edition; Gunga 
Mya v. Ktshen Kishore (3 Sel. Bep., 128, N. S. 170) Morun Moee Debeah v. Bejoy 
Ktshto (W. B., Sp. No,, 1864, p. 121), Chmna Raviakirstna Aiyyar v. Minatcht 
(7 Mad. H. C. Bep., 245), Table of Succession, Vivada Chintamoni translated 
by Prosono Kumar Tagore, 

[ 767 ] For the respondent it was ai’gued that the minor’s interest in the 
estate of inheritance was sufficient to support this suit for its protection against 
the act of the widow. Where the inimetliato heii’ was not in a position to sue, 
a more remote heir was allowed to contest the acts of the widow in Bal Qohind 
Bam V. Himsranee (2 W. B., Civ, Bui, 255), in which case the judgment 
referred to the suit of a distant heir permitted in Chunder Koomar Hazaree v. 
Dwarkanath Purdhan and others (S. D. A. 1859, p. 1623). Where nearer 
heirs had concurred in the acts of the widow, the more distant were held 
entitled to sue; see Koocr Goolab Stng v. Rao Kurun Sxng (14 Moore’s I. A., 
187). In the ijresent case neai-er heirs might have precluded themselves from 
suincr, and had not interfered. So that, on the principles explained by Sir 
Laweence Peel in Oojuhnoney Bossee v. Sagormoney Dossee (1 Tay. and Bell. 
370), and Harrydoss Dutt v. Rungunmoney Dossee (2 Tay. and Bell, 279), 
with regard to the nature of the estate taken by the widow, the minor in this 
instance could come in for the protection of tiie inheritance. Beference was 
also made to Bhtkaji Apajt v. Jaqannath Vithal (10 Bom. H. G., Bep., A. C. 
J., 351). 

On the second part of the argument, viz., whether the adopted son 
could succeed ex parte matema, and w’as or was not in the position of a 
distant bandhu in the family of his adoptive mother, it was pointed out that 
the course of decision in the Indian Courts liad changed since the year 1821, 
when Gunga Mtya’s case (3 Sel. Bep., 128 ; N. S., 170) was decided. 

In 1859, the ruling was, that the adopted son succeeded in his adoptive 
mother’s family, see Teencowree Chatterjee v. Dinonath Banerjee (3 W. B., 49); 
and more recently this had been held in the North-Western Provinces--Shaw 
Kuar V. Gaya Chn (I. L. B., 1 All., 255). This adopted son w'ould be in the 
XX}8ition of a distant bandhu; and the Mitakshara list of bandhus, as decided in 
Girdhari Lai Roy v. The Government of Bengal (1 B. L. B., 44) was illustrative, 
not exhaustive. 

[ 768 ] The principles referred in the judgment of MiTTER, J., in Guru 
Gobind Shdha Mandal v. Anandlal Ghose Mazumdar (^. B. L. E., 15) were 
applicable. 

Beference was made to Menu’s Institutes, ch. ix, para. 183; Dattaka 
Mimansa, ch. ii, para. 69, ch. vi, paras. 50 and 52; Dattaka Ghandrika, ch. i, 
paras. 23, 76, ch. iii, paras. 16, 17 ; I4^itakshara, ch. i, s. 2, paras. 30 and 81; 
Sutherland’s Synopsis, 668 Macnaghten’s Hindu Law, Vol. I, ch. vi, Vol. II, 
88; Stokes’s Hindu Law Books, 420 ; and Mayne’s Hindu Law and Usage, 
para. 149« ^ 
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In I'eply it ■was insisted that the nearer heirs had not been shown to be 
precluded from suing. It was also argued, that the existence of the adopted 
son’s right to succeed ex parte rmtema would not accord with the general prin¬ 
ciple that the wife, on marriage, left her own gotra and entered that of her 
; husband. The verses in the Dattaka Mimansa and Ghandrika, cited on this 
point, were vague. 

Their Lordships’ Judgment having been (November 19th) reserved, was 
delivered by 

Sir R. P. Collier.— The suit out of which this appeal arises was insti- 
tued in the Court of the Deputy Commissioner of Lucknow, in the Province 
of Oudh, by the respondent, the Superintendent of the Court of Wards, on be¬ 
half of Eaja Chandra Shekhar, a minor, against Eani Anand Kunwar and 
Eadakishen, the appellants, to set aside an adoption set up by them, by which, 
as they alleged, the first defendant had adopted the second defendant as the 
son of her deceased husband, Shunkersahai. 

The suit was transferred to the Court of the Deputy Commissioner of 
Bara Banki in the district of Sitapore. 

The minor on whose behalf the suit was instituted is the taluqdar of 
Sessendi, the taluq having descended to him as the adopted son of Raja 
Kashipershad, the former taluqdar. 

By an order of Her Majesty in Council made in the year 1873, in 
pursuance of a report of the Judicial Committee in an appeal in which the first 
defendant was appellant and the [769] aforesaid Eaja Kashipershad was 
respondent, tlie first defendant was declared to be entitled, as tbe widow 
and heiress of the aforesaid Shunkersahai, to a Hindu widow’s estate of 
inheritance, in four of the mouzas, and to a one-third share of the profits of 
seven others of the mouzas comprised within the said taluq of Sessendi, and 
to a sub-settlement of the said four mouzas {see the case of the Wtdow of 
Shunkersahai v. Rajah Kashipershad (L, R., 4 Ind. App., 198). 

The plaint in the present suit, which was filed on the 8th July 1875, stated, 
that the suit was brought to set aside the so-called adoption of the second 
defendant, and also to set aside a decree given under s. 15 Act VIII of 1859, 
declaratory of the so-called adoption, obtained by the defendants by fraud and 
collusion. It alleged, that the said Raja Chandra Shekhar was taluqdar of 
Sessendi; that, at the time of the said decree, the defendant No. 1 was a 
sub-proprietor of the said taluq, and liable to him for the Government revenue 
demand plus a certain percentage ; and that the effect of tbe so-called adoption 
and decree, so long as they were not set aside, was to put the so-called adopted 
son of the first defendant in her place as sub-proprietor, and thus to thrust 
upon the taluqdar, in a method contrary to law, an obnoxious sub-proprietor. 

The plaint further stated, that the said Raja Chandra Shekhar was 
entitled, in reversion, to the sub-proprietary estate so held by the defendant 
No. 1, and that the effect of the so-called adoption and of the decree declaratory 
of it, was illegally to injure and postpone that reversion ; that the said Eaja 


• 15 .—No suit shall be open to objection on the ground that a merely declaratory 

^ ' ' decree or order is sought there%^, and it shall be lawful for the 

Declaratory suit. CivU Courts to make binding declarations of right, without 

granting consequential relief.] 
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Ohao^a Shekhar was further entitled, immediately in reversion, to the, sub¬ 
proprietary estate so held by the defendant No. 1 as aforesaid, by right of 
purchase sUnder a deed of sale bearing date 7th day of November 1862, and 
that the effect of the so-called adc^tion and of the decree declaratory of it, was 
illegally to injure and postpone that reversion. 

The first defendant filed a written statement, in which she set up the 
adoption as having been made in 1851 in pursuance of the verbal and written 
authority of her deceased husband. She also set out a genealogical tree of the 
family, which both [770] parties admitted to be correct so far as it goes, and 
of which the following is a copy :— 



She further stated, that the plaintiff had no horn standi, nor had the 
Superintendent of the Court of Wards any right to institute the suit. 

Further, she alleged that the plaintiff had no right to sue, because he was 
only her husband’s uncle’s dangler’s son, and during the lifetime of her 
husband’s male cousins (the sons of Sitaram Fathak) and their sous (to wit. 
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Sheo Button and Bam Button), and the possibility of an adoption of a son 
being made by any of them, the plaintiff could not, by any means, be consi¬ 
dered the nearest reversioner to her or to her husband. 

PTIJ The Deputy Commissioner held, that the plaintiff was not the im- 
’ipediate reversioner, either by right of his being the taluqdar or by inheritance ; 
but that he was a remote reversionary heir, and was kept out of his rights by 
virtue of the alleged adoption and declaratory decree, and that he had thereby 
sustained sufi&oient injury to entitle him to maintain the suit. Accordingly, he 
made a decree that the alleged adoption and the decree declaratory of it be set 
aside so far as the plaintiff was concerned. 

Upon appeal the Commissioner affirmed the decree of the Deputy Commis¬ 
sioner, but on a different ground. He agreed with the Deputy Commissioner 
that the plaintiff had not, proved the alleged deed of purchase of the 7th 
November 1862, upon which he relied ; ho hold that the plaintiff was not a 
reversionary heir of Shunkersahai, but considered that, as taluqdar, he had a 
reversionary interest in the sub-proprietary estate, which entitled him to 
maintain the suit. 

Their Lordships are of opinion that the first ground upon which reliance 
was placed on behalf of the plaintiff, and upon which the Commissioner decided 
in his favour,— viz., that as taluqdar he had aright to have the alleged adoption 
and declaratory decree set aside as against him,—is wholly untenable. Indeed, 
the learned counsel for tlie respondent was obliged to abandon it. The last of 
the three grounds upon which the plaintiff relied in his plaint,— viz., that he 
was entitled, by purchase, to the immediate reversion in the said sub-proprietary 
estate,—fails in fact, inasmuch as both the lower Courts concurred in finding 
that the alleged deed of sale of the 7th November 1862 was not proved. 

The only remaining question then is—^Is the minor a reversionary heir of 
Baja Kashipershad ; and if so, is he entitled to maintain the suit ? 

It appears from the genealogical table above set out, and it is not 
disputed, that the minor is the adopted son of Raja Kashipershad, who 
was the husband of Ummed Koer, the daughter of Mohun Lall, who was 
a brother of Koondun Lall, the father of Shunkersahai. It is unnecessary 
to determine whether he could, under any circumstances, succeed by inherit¬ 
ance to the property of Shunkersahai; and their Lordships [772j abstain 
from expressing any opinion upon that point. Admitting, however, for the 
sake of argument, and only for the sake of argument, that, as an adopted 
son, he had the same rights as a naturally-born son, and that, as a 
naturally-born son of Ummed Koer, he would have been entitled, in default of 
nearer relations, to succeed by inheritance to the property of Shunkersahai, it 
could only have been in the character of a distant bandhu. It is clear that 
a son of a daughter of a father’s brother is much farther removed in the order 
of succession than a son of a father’s brother, or a son of such a son. In any 
view of the case, the minor had not a vested, but at most a contingent, interest 
in the property of Shankarsahai during the lifetime of his widow ; see Hurrydoss 
Dutt V. Bwigunmmey Dossee (2 Tay. and Bell, 279).' ^ 

The question then arises, is the contingent reversionary interest which the 
minor has, if he has any, sufficient to enable him to maintain the action which 
is brought to impeach the adoption of the second defendant ? 

Their Lordships are of opinion that although a suit of this nature may 
be brought by a contingent reversionary heir, yet that, as a general rule, it 
must be brought by the presumptive reversionary heir,—that is to say, by the 
person who would succeed if the widow were to die at that moment. They are 
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also of opinion that snob a suit may be brought by a more distant rev^ioner 
if those nearer in succession are in collusion with the widow, or have precluded 
themselves from interfering. They consider that the rule laid down in Bhihaji 
Apaji V. Jagannath Vithal (10 Bom. H, 0. Eep., A. 0. J., 351) is correct. It 
cannot be the law that any one who may have a possibility of succeeding ojt/ 
the death of the widow can maintain a suit of the present nature, for, if so, tn4‘ 
right to sue would belong to every one in the line of succession, however remote. 
The right to sue must, in their Lordships’ opinion, be limited. If the nearest 
reversionary heir refuses, without sufficient cause, to institute proceedings, or 
if he has precluded himself by his own act or conduct from suing, or has 
colluded with the widow, or concurred in the act alleged to be wrongful, the 
next presumable reversioner would [7783 be entitled to sue ; see Kooer Goolab 
Sing V. Boo Kunm Sing (14 Moore’s I. A.. 176). In such a case, upon a plaint 
stating the circumstances under which the more distant reversionary heir 
claims to sue, the Court must exercise a judicial discretion in determining 
whether the remote reversioner is entitled to sue, and would probably require 
the nearer reversioner to be made a party to the suit. 

In the present case, the Superintendent of the Court of Wards claims in 
the plaint a right to sue on behalf of the minor as a reversionary heir, without 
alleging that there are no others nearer in the line of succession, or that those 
who are nearer have precluded themselves from suing. 

In the course of the argument before their Lordships, it was contended 
that Adjudhia Pershad and Luchaman Pershad, two of the sons, and Sheo 
Button and Bam Button, the two grandsons of Sitaram, had precluded them¬ 
selves from suing to set aside the adoption and declaratory decree mentioned in 
the plaint; but no such allegation was made in the plaint, nor does the point 
appear to have been taken in the Courts below. 

No issue was raised, nor was there any finding of either of the lower Courts, 
in support of that view of the case. The point is not even expressly alluded to in 
the respondent’s case or reasons. Their Lordships cannot, at this stage of the 
case, give any effect to the contention. 

Even if it were allowed to prevail, it would not apply to Beni Modho, who 
was stated to be alive, but not to have been heard of for some time. It does not 
appear, that he had been unheard of for a length of time sufficient to warrant 
a presumption of his death. Moreover, there was no allegation of his death, and 
no issue whether he was alive or dead, nor any evidence of an attempt to 
ascertain the fact. It must, therefore, be taken that there may be a son of a 
broker of Shunkersahai’s father in existence who is not precluded from suing. 
Consequently, the minor, who is merely the son of a daughter of a brother of 
the father, is not, under the rule applicable to such actions as the present, 
entitled to maintain the present suit. 

It must further be remarked that it appears from the genea- [7713 
logical table that Sitaram had three daughters who have sons living. They 
would be as near in succession to Shunkersahai as the minor plaintiff would 
have been, even if he had been a naturally bom son. 

It must also be borne in mind that even if Adjudhia Pershad, Luohraau 
Pershad, Sheo Button, and Bam Button have precluded themselves from suing 
to set aside the adoption, the minor plaintiff could not, .even if he were a 
naturally bora son, amd tiis adoption of the second defendant should be set aside, 
succeed to the property of .Bhunkensabai, if either of the sons ox grandsons of 
Sitaram should survive the i^t defendant. The minor, admitting him to be 
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a bandhu, has merely a very remote possibility of ever succeeding to the property 
of Shunkersahai. Their Tjordships will, therefore, humbly advise Her Majesty 
to reverse the decisions of both the lower Courts, and to dismiss the suit, with 
costs, in both the lower Courts. The appellants’ costs of this appeal must be 
paid out of the estate of the minor Chandra Shekhar. 

Solicitor for the Appellants ; Mr. T. L. Wilson. 

Solicitor for the Eespondent : Mr, II. Treasure. 

NOTES. 

[I. GROUNDS ON WHICH DECLARATORY SUITS BY REVERSIONERS PERMITTED— 

A Esuit by a rcveisionev to fcct aside an adoption or the binding character of an alienation 
has been declared to be maintainable on the ground of petpetuation of tchtimmiy, although 
he may not be the person entitled to the succesbion on the falling in of the life-estate — 

Kathama Nntclnar v, Dorasiiiga Tevar (1875) 2 1 A. 109 = 16 B.L.U. 8'5. 

There arc other considerations also when a reversioner is allowed to intervene in probate 
proceedings, sec (1900) 3 C L .1. 224 ; (1909) 10 C L J. 203, (1882) 8 Cal., 570. (1900) 30 
Mad., 195=17 M.L J. 374. In (1913) 20 l.C. 342 it has been pointed out by Mookorjee J. 
(who decided the aliove two c.ises) that a peison who claims outside and independently of the 
will or claims adversely to the tcst.itor and disputes his light to deal with the property, can 
in no sense bo deemed to eliiini an interest in the estate of the deceased within the meaning 
of sec 09 of the Probate and Administi.ition Act, 1881. 

And'the following observation m (1904) 8 C.W.N. 405 T’.C = 26 All., 2.38 should bo noted, 
in the case of wills of limited owners —“The execution of a will by .a limited owner such as 
a Hindu widow, as a gcnctiil rule, affords no sufficient reason for granting a declaratory 
decree. See also (1891) 19 Cal , 236 at 239; (190.5) 28 Mad , 5G0, (1911) 8 A L J. 454; 
(1912) 17 l.C. 586. 

II. PRESUMPTIVE REVERSIONERS PERMITTED TO SUE— 

Their Lordships are of opinion that although a suit of this nature may be brought by 
a contingent reversioiiarv hen, yet th,it, as a geiier.il rule, it must bo brought by the pre¬ 
sumptive reversionary heir, th.it is to say, by the person who would succeed if the widow 
were to die at that moment. 7 Cal., at 772. 

Following this definition, the following persons were held to be presumptive rever¬ 
sioners ;— 

(rt) a person, who by virtue Bom V of 1886 sec. 2, is preferred to the daughter, (1894) 
19 Bora. 614. 

(b) A person coming next after the life-tenant under the will.—(1904) 27 All. 406=2 
A.L J, 84. For the purpose of the rule as to which reversioners can sue, it has 
been bold that tlie immodiato reversioners entitled to life estates only may be 
left out of account, and the next set of reversioners entitled to absolute estates 
ra.ay sue without having to implead or account for the absen'’e of, the interme¬ 
diate holders of lifo-c.states —(1904) 32 Cal 62 ; (1892) 15 Mad. 422 ; (1884) 6 
All. 431: (1889) 13 Mad 195 , (1911) 10 M L.T, 95; (1909) 5 I C, 1G4 ; (1909) 33 
M<ad. 410. A different view was taken m ceit.iin early Allahabad cases (1893; 15 
All, 132, (1884) 6 All. 428 ; but the later Allaliabad eases arc in conformity 
with the above view .-(1908) A.W.N. 207,34 All. 207. 

HI. REMOTE REVERSIONERS ARE ALSO ENTITLED TO SUE UNDER CERTAIN 
CIRCUMSTANCES— 

Their Lordships are also of opinion that such a suit may be brought by a more distant 
reversioner if those nearer in succession are in collusion with the widow, or have precluded 
themselves from interfering. It cannot bo the law that any one who may have a possibility of 
of succeeding on the death of the widow can maintain a suit of tho present Raturo, for, if so, 
the right to sue would belong to every one in the line of succession however remote. The 
right to sue must in their Tjordships' opinion be limited:—6 Cal. 772. The existence of 
interv'eriing reversioners entitled to life-estate.s, it has been noted above, is no bar to the right 
of reversioners entitled to the full estate coming next after them. 

Tho question who has the right to sue is not affected by events subsequent to the 
institution of tho suit; thus, tho suit is not affected by tho birth of nearer reversioner 5 
0. 0. 860; and conversely, the fact of one’s becoming the nearest reversioner subsequently does 
not affect it—8 0. C. 81; a nearer reversioner cannot be brought in later;— (1918) M. W. N, 
«S83. 
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There is no distinction between a sait by a presumptive reversioner and a suit by a remote 
reversioner when permitted to sue:—(1906) 29 Mad 3^. 

IV. PLEADINGS. 

In such a case, upon a plaint stating the circumstances under which the more distant 
reversionary heir claims to sue, the Court must exei-oiso a judicial discretion in determining 
whether the remote reversioner is entitled to sue, and would probably require the nearer 
reversioner to be made a party to the suit:—C Cal.—at 772, 773 

The plaint should disclose who the nearer roversione's are and what entitles the remoter 
ones to sue ; otherwise the suit is liable to be thrown out. (1882) 11 C.L.B., 198; (1906) 29 
Mad., 390:14 M.L.J., 209; (1913) 19I.C., 814; J1 A.L.J., 382; (1887)9 All., 441; 4 All., 16. 

Y. CONDITIONS UNDER WHICH REMOTE REVERSIONERS ARE PERMITTED TO 
SUE— 

If the nearest reversionary heir refuses without sufficient cause, to institute proceedings, 
or if he has precluded himself by lus own act or conduct from suing, or has colluded with 
the widow or concurred in the act alleged to bo wrongful, the next presumable heir would be 
entitled te sue.—6 Cal., at 772. 

This extract from the text may bo illuatr.ated from decided oases. 

(а) refusal without sufficient cause to institute proceedings;—(1887) 9 All., 441; 

(1904) 82 Cal., 62; withdrawal of siut; —(1894) 18 M.id., 53 at 58 

(б) precluded himself by his own act or conduct from suing;—bar by limitation — 

(1904) 32 Gal., 62; 28 Mad., 57=14 M.L..T. 209, (1887) 9 All , 441, (1881)4 
All., 16; waiver-—lOB.H.-C. 351, of revcisionary rights (1870) 2 N.W.P. 31, see 
also (1869) 3 B.L.R.O.C. 70. 

(c) Consenting to the alienation .—(1910) 32 All , 176; (1894) 18 Mad., 53 at 58; 28 
Mad.. 57 ; one’s own concurrence docs not act as an estoppel:—(1894) 18 Mad., 
53 at 58. 

YI. HOW FAR ONE REVERSIONER REPRESENTS ANOTHER—WHETHER THERE IS 
PRIVITY AS BETWEEN THEM— 

There is no privity of estate between one reversioner and another as such, and therefore, 
an act or omission by one reversioner cannot bind another reversioner who does not claim 
through him .—(1904). 28 Mad., 57=14 M.L.J. 209; (1900) 22 All., 382 ; (1904) 27 Mad., 588. 
This principle is the foundation for tho following rules :— 

faj Father docs not represent the son : so when the father is precluded from suing, 
say, by limitation, son may sue, when owing to minority, his right is not 
barred (1904)-28 Mad., 57 = 14 lil.L.J., 209 following 22 All., 33 and dissent¬ 
ing from 14 Bom, 512 ; 18 M.L.J., 275 = 3 M.L.T,, 319 is to the contrary, but 
see (1912) M.W.N., 912. 

lb). A suit brought by one reversioner does not, on his death, survive to another ;— 
8 0.C. 124; 12 M.L.T., 664; (1912) 23 M.L.J., T19 = (3912) M W.N., 897 
which was a suit to set aside an adoption, though in such suits (as noted 
below) a special distinction has been drawn by the Madias High Court, with 
reference to the representative character of the suit; There is a Nagpur decision 
to the contrary :—6 N.L.R., 113. 

(c) . There is no res judicata binding subsequent reversioner by decree in a suit by 

one of them (1900) 22 All., 382 ; (1904) 27 Mad. 588 But the Madras High 
Court has in (1906) 29 Mad., 890 drawn a distinction between a suit by 
reversioner to set aside an alienation and a suit to set aside an adoption. 
It holds the decree in the latter case res judicata. “ Though in suits relating 
to alienations by a qualified owner the dicta of the Pnvy Council preclude our 
holding that the presumptive reversioner represents remote reversioners, yet 
in suits to set aside an adoption, the presumptive reversioner ought on principle 
to be held to represent the remote reversioner, provided the matter is dedded 
after a fair trial.” 

(d) . There has been a question as to whether the act of the widow gives rise to but a 

single cause of action or a separate cause of action for each reversioner :—The 
former view was maintained in (1906) 29 Mad., 390 at 408 but the Madras High 
Court in (1913) 20 I.C., 625 has adopted the latter view.] 
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[8 Oal. 774] 

APPELLATE CRIMINAL. 

The 10th March, 7881. 

Present : 

Mr. Justice Pontipbx and Mr. Justice Field. 

In the matter of the petition of Asgur Hossein and others. 

The Empress 
verms 

Asgur Hossein and others'' 

“ Jjicapable of givingwxdctice'’—Evidence (Act I of 187^ s. 33) — Duly, of Committing 
Magistrate — Witnesses—Examination on oath—Statements of loitnesses. 

The incapacity to give evidence mentioned in s. 83 of the Evidence Act need not be a 
permanent incapacity. 

In re Pyari hall (4 0. L. R., 504) dissented from. 

[778] The Magistrate, to whom a complaint was made, examined certain persons on 
oath in the absence of the accused, merely for the purpose of ascertaining whether there 
was.!iiPy, and what case, against the prisoners , and ho did not take down in writing the 
statemonts of the persons so examined. Held, that the Migistrate was wrong in examining 
the witnesses on oath iii the absence of the accused, or fur the purpose of finding out whether 
there was a case; but that, liavmg done so, he was not bound ta take down their statemonts 
in writing. 

In this case one Asgur Hossein, a Police head constable, and four chowkidars, 
were charged with voluntarily causing hurt to two men, named respectively 
Dooli and Darshan. The committing Magistrate made an enquiry, not in the 
presence of the accused, in the course of which he examined certain persons, 
some of whom were afterwards called as witnesses. No note of these examin¬ 
ations was made by the committing Magistrate, though the persons examined 
were examined on oath. At the trial it was proved that one of the 
complainants, Darshan, was ill, and confined to his house , and the Judge, under 
s. 33 of the Evidence Act, allowed in evidence the deposition which Darshan had 
made before tJio committing Magistrate The prisoners, having been found 
guilty by the Sessions Judge sitting with assessors, appealed to the High Court. 

Mr. M. M. Ghose for the appellants.—Tiie prisoners have been prejudiced 
in their defence by the conduct of the Deputy Magistrate, who refused to give 
them copies of the depositions on which the committal was based. Again, 
the deposition of the complainant Darshan should not have been admitted in 
evidence, as there was no proof that he was ‘‘ incapable of giving evidence ” 
within the meaning of s. 33 of the Evidence Act—see In the matter of Pyan 
Lall (4 C. L. R., 504). 

The Judgment of the Court (Pontipex and Field, JJ.) was delivered by 

Pontifex, J. —(The learned Judge, having gone through flhe evidence, 
confirmed the finding of the Sessions Judge. His Lordship then continued.) 

1776] The deposition before the Deputy Magistrate of one of the 
complainants (Darshan) was admitted by the Sessions Judge under s. 33 of 
the Evidence Act, it being stated by certain of the witnesses that he was ill 

• Criminal Appeal, No. 67 of 1881, against the order of H. L. Oliphant, Eaq., Judicial 
Commissioner of Chota Nagpore, dated the 15th December 1880. 
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and confined to his house. We are of opinion that the evidence as to his 
was not sufficient to bring the case within s. 33 of the Evidence Act. Ihe 
Sessions Judge ought to have required more precise evidence as to the n^ure 
of the illness and the incapacity of tlie witness to attend. A case has been 
cited to us, that of Fpan Lall petitioner (4 C. L. B., 504), in which it was 
held that the incapacity to give evidence mentioned in s. 33 must be a perma¬ 
nent incapacity. In our opinion, that is not a necessary construction. We 
are inclined to think, on the construction of the entire section, and from 
reference also to s. 32 which precedes it, that something short of permanent 
incapacity might satisfy the words of the section “ incapable of giving evi¬ 
dence.” It is not, however, necessary to decide that question in this case, 
or we might have to send the case before a Full Bench. It is sufficient 
in this case, without reading the deposition of Darshan, to support the 
conviction. 

There was a preliminary objection which was taken, viit., that the com¬ 
mitting Magistrate had made a kind of pielirainary enquiry, in which he 
examined certain pei'sons, some of whom were afterwards called as witnesses , 
that the appellant before us apphod for the depositions given by these persons ; 
and that though they wei'e so examined, in answer to his application no 
depositions were forthcoming. This Court called lor an explanation on this 
point. The Deputy Magistrate explains that this preliminary enquiry was not 
an enquiry conducted in the presence of the accused , that the enquiry he made 
of those particular persons was for the purpose of finding out whether there 
was any and what case ; and that he did not take down their statements in 
w^riting, though he did examine them after swearing them. We think it was 
inofiicious and improper to swear these witnesses on an occasion and for the 
purpose as stated, but having sworn them, wo are of opinion that, under the cir- 
L7773cumstances, he was not bound to take down their statements in writing. 
As the Deputy Magistrate was only the committing officer, and as ho did not 
try the case, we think that the accused has no cause of complaint in this 
respect. 

The conviction will be confirmed. 

Conviction conjirincd. 

NOTES. 

[INCAPACITY TO GIVE EVIDENCE THROUGH ILLNESS - 

The foliowiug extrdctB from rinpson on Eviduiicc (.Srd Edu p. 484) will be found useful.— 

The degree of illncsB is for the Judge to delermiiic. 3 Q B, D, 420 , not only inability 
to travel but ability to give ovldoncc must be oonsidcred. 7 Cox 20.'); 8 Cox. 4.)3, 12 Cox. 622. 

The ailment need iint be permanent, but whsre it i» temporarj the Judge may in his 
di&cretion postpone the trial for the lecovery of the witness . R v. Tail 2 E. & F, 553; 
K v. V^iison, 12 Cox. 022. 

The following held to be sufficient. —Danger to life by travel (R. v. Day 6 Cox 65) or by 
remaining R. v. Wicker 18 jur. 252 ; inability to depose though paraljsis (R. v. Cockburn 
7 Cox 265); tendency to softening of the brain and illness and nervousness when under exa¬ 
mination and cjoss-examination such as to nullify the evidence (Rv. Wilson, 8 Cox 453); as to 
pr^nancy, previous injury from journey, R v, Croucher (2 F. & F. 285), expectation of 
confinement, R v. Stephenson, 31 L. J. M. C. 147 , R. v. W'ellings 3 Q. 13. D. 426, recent 
confinement, R v. Marselia. 17 T. h. R. 164; R v. Wilton 1 F. & F. 309. 

The following held to 1)6 .—bowel complaint on morning of trial and inabi¬ 

lity to travel.—R v. Hams, 4 Cox 440 ,K v. Bull, 12 Cox 31; old age and nervousness so as to 
make it dangerous, R v. Pivrrell 12 Cox 605; E v. Thompson 13 Cox 181. 

In R V. Wilson 12 Cox 622 the trial was postponed, as the evidence was material.} 
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XAlfAl tALL &o. V, BASHI BHtJSOU &c. [1881] 1. Ii. R. B Cai. ttS 
[6 Cal. 777] 

APPELLATE CIVIL. 

The 9th February, 1881. 

Present : 

Mr. Justice McDonell and Mr. Justice Field. 


Kaaai Lail Khan and another.Defendants 

verms 

Sashi Bhuson Biswas and others.Plaintiffs. ' 


Rein-eseiitahve — lievwcn- of^suU — Subshution — Issue—Mortgage decree—Iltndu Widow — 

Party to smt — Besjudicata—Code of Cioil Praceduie (Act X of 1877), is. 13, Hii 

Where the plaintiff in a suit prays that a person may bt> substituted on the record as tho 
heir of a defendant who h.is died, tho Judge should raise an issue as to whether the person 
sought to be substituted is the heir of the deceased defendant. 

In 1872, A brought a suit on a mortgage against the mortgagor, a Hindu widow, who died 
pending the suit. A then applied that the suit should bo revived against B as the representa¬ 
tive of the defendant, li denied that he was such representative, but the Judge refused to go 
into the question, made B a party, and g.ivo A a decioo for the sale of the mortgaged property, 
B subsequently brought a suit to have it declared, uiler aha, that the mortgage and decree 
only covered the widow’s life interest. 

Held, that the suit was not barred either a.s res judicata, or under the provisions of 
s. 241 of the Code of Civil Procedure. 

Previcdsly to the year 1863, Digarabar Mondol, who was possessed of several 
immoveable properties in the 24-Pargaiias, among which was a two-anna share 
of taluq lluda Eashkhali, died, leaving his widow Komoni his sole heiress 
under the Hindu Law. On the 6tli October 1863 Eoinoni borrowed 
[778] certain moneys from Aushotosh Dhur and Muttyloll Dhur, and to 
secure tho repayment of this loan she mortgaged tho two-anna share of taluq 
Huda Rashkhali. The mortgagees afterwards brought a suit on their mortgage, 
which they foreclosed on the 14th of March 1870, and, m execution of a 
subsequent decree, obtained possession of the property m the early part of tho 
year 1872. On the 27th of May 1870, more than three months after tho 
foreclosure decree, Eoinoni again mortgaged the two-anna share of taluq 
Huda Eashkhali, this time to one Eamdhone Kliaii. On the 17th of May 
1872, Eamdhone Khan instituted a suit on his mortgage, and ponding this suit, 
Eomoni died on the liith of June 1873. On the 10th of July 1873, the present 
plaintiffs Sashi Bhuson, Giiendro Bhuson, and Monendro Bhuson Biswas (who at 
the death of Eomoni were the next heirs inreversion of Digambar Mondol) were, at 
the instance of Eamdhone Khan, made parties by their father, and guardian, 
as representatives of Eomoni. On the 5th of August 1873, a decree was passed 
in favour of Eamdhone Khan, which declared the mortgaged property liable to 
satisfy the decree, and directed that, should the decree n6t be satisfied out of the 
sale of the property, then that the same should be realized from the estate left by 
the deceased debtor Eomoni Dasi. In the early part of 1877, the present plain¬ 
tiffs instituted a suit against Muttyloll Dhur and Aushotosh Dhur, claiming 
possession of the property, on the ground, that Eomoni mortgaged without 

• Appeal from Original Dcoroo, No. 302 of 1879, against tho decree of Baboo Brojendro 
Coomar Seal, First Subordinate Judge of the 24-Parganas, dated the 21st July 1879. 
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necessity, and therefore the foreclosure proceedings passed only the interest of 
Eomoni. On the 4th of September 1877, the plaintiffs obtained a decree, and 
shortly afterwar^ obtained possession. 

On the 18th July 1878, Bamdhone Khan applied for execution of the decree 
August 1873 by sale of the mortgaged property. On the 27th of July 1878, 
the plaintiffs filed a petition of objections, which were overruled, and this decision 
was afl&rmed on appeal, and the sale of the property ordered, subject to the 
claims of the reversioners. 

On the 20th January 1879, tlie plaintiffs, under the provisions of s. 283 of 
the Code of Civil Procedure, filed the present suit against the heirs of Bamdhone 
Khan, claiming that Eomoni borrowed the money from Bamdhone Khan for 
her own use, and [ 779 ] not for purposes which would constitute the mortgage 
binding on the reversioners ; and that their rights were not liable to be sold 
under the decree of August 1873. They further contended, that no interest 
whatever passed under the mortgage, which has been executed subsequently to 
the foreclosure decree of Aushotosh Dhur and Muttyloll Dhur. The lower Court 
gave a decree in favour of the plaintiffs, from which the defendants appealed. 

Baboo Rash Behary Ohose and Baboo Saroda Churn Mitter for the 
Appellants.—This claim is resjiuiicata, tho present plaintiffs were parties to the 
suit in which the decree of August 1863 was passed, and it was then they should 
have raised their contention. At any cate, tlie quostions which they raise are 
questions between the parties to the previous suit and relating to tlie execution 
of the decree, and by s. 244 of the Codo of Civil Procedure no separate suit will 
lie. Chowdhry Waked Ah v. Mussaviut Jumaec ill B. L. E., 149 , S.C., 18 
W. B., 185) and A7neeroonmssa Khatoon v. Meer Mahomed Ilossoin Chowdhry 
(20 W. E., 280). 

Baboo Sreenath Doss and Baboo Kah Prosonno Dutt for the Bespondents. 

The Judgment of the Court (McDonell, and Field, JJ.) was 
delivered by 

MoDonell, J. —The facts of this case are briefly as follows; One Eomoni 
Dasi, the widow of Digambar Mondol, borrowed Es 2,000 from the ancestor 
of the defendants in the present case upon the mortgage of a certain property. 
This money was not paid, and the mortgagee brought a suit against Eomoni 
Dasi on the 17th May 1872, to enforce the mortgage lien against the mortgaged 
property. While that suit was pending, Eomoni Dasi died ; and on the 10th 
July 1873, the mortgagee applied to have the plaintiffs in the present suit 
substituted as defendants in the place of Eomoni Dasi. In that petition the 
mortgagee stated, that the present ]}laintift“s, Sashi Bhuson Biswas and others, 
were the heirs of Eomoni Dasi. These persons were at that time minors, and 
Bhoopol Ohunder Biswas was their father [ 780 ] and guardian. Notice was 
served upon Bhoopal Chunder Biswas, and he, Bhoopal, came in and filed a 
petition on behalf of the minors. 

In that petition it was distinctly asserted that the minors were not the 
heirs of Eomoni Dasi; that they were sister’s sons of Eomoni Dasi's husband, 
Digambar Mondol, and as such, were the true heirs of Digambar Mondol, and 
were in no respect heirs of the widow Eomoni Dasi, or of her stridhan. It is 
further alleged in that petition, that the debt incurred by Eomoni Dasi was a 
personal debt incurred for her own benefit, and that it was not incurred for any 
legal necessity which would have the effect of making such debt chargeable upon 
her husband’s estate. 

The Subordinate Judge before whom the case was pending recorded the 
following order; “ The heirs of the husband of Eomoni Dasi have raised a n^w 
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plea in the case, mz., that the property secured in the bond could not be made 
liable for her personal debts. This plea is foreign to this suit. This could 
not have been raised by the deceased defendant, and they, coming in as her 
representatives, cannot be allowed to raise it. The propert/^was described in 
the bond as belonging to the debtor herself, and not to her husband ; and thi 
question as to whether that statement is correct or not, cannot be legitimately 
tried in this suit. I leave these heirs to settle that question by a different suit, 
if they are really in earnest.” Now there is undoubtedly an error in the part 
of this cader, which says that the present plaintiff's came in as the representa¬ 
tives of Komoni Dasi. They did not “ come in,” if by that was meant coming 
in of their own accord. They were btought in by the mortgagee ; and so far 
from coming in as heirs and representatives of Eomoni Dasi, they, through 
their guardian, contended that they were not the heirs of Komoni Dasi, but 
the rightful heirs of Digtunbar Mondol. Befoio making these minors paities 
to the suit in the character of lieirs of Eomoni Dasi, it would have been pro¬ 
per for the Subordinate Judge to i aisc an issue and come to a judicial finding 
as to whether they were or were not the right heirs of Eomoni Dasi. 

We think it clear that no such issue was raised, and that no [ 781 ] 
such question was substantially decided between the parties. In the 
decree, the minors are not mentioned as heu’s of Eomoni Dasi, and the decree 
was passed against the mortgaged property with the further direction that any 
balance'not realized therefrom should be lealized from the other properties of 
the deceased judgment-debtor Komoni Dasi. There was no direction that 
such unrealized balance should be recovered from any assests belonging to the 
estate of Komoni Dasi in the hands of, and undisposed ®f by, the minors, who 
are the present plaintiffs. Then it is clear that the words which we have 
above quoted—“ I leave these heirs to settle that question by a different 
suit, if they are really in earnest,”—distinctly excluded from the adjudication 
in that suit the question whether the minors eould be made liable as the right 
heirs of Digambar Mondol. 

It was first contended before us by the learned pleaders for the appel¬ 
lants, that the present suit is barred by ics juchcata. We think it impos¬ 
sible to say, that a question not only not decided in the previous suit, but in 
express language excluded from the decision therein, can be treated as a 
res judicata, so as to estop the plaintiff's in the present case. 

After the decree had been jiassed in the suit brought by the mortgagee, 
execution was taken out, and the property, which was the subject of the 
mortgage bond, was attached in execution. The present plaintiff's appeared 
before the Subordinate Judge, and raised an objection to the attachment of the 
projierty. The objection thus raised again in the execution-proceedings was 
substantiaUy the same question which they had asked to have decided in the 
proceedings before decree, and which the Subordinate Judge had in express 
language refused to adjudicate. It is not to be wondered at, therefore, that the then 
Subordinate Judge refused to deal with this question in the execution stage. 
His order refusing to deal with it was appealed ; and the order of thg Appellate 
Court was, that the property should bo sold, but at the same time that notice 
should be given that it was claimed by the reversioners,—that is, the plaintiffs 
in the present case,— as their own property. 

The pleader for tlio appellants has addressed a long argument to us, 
contending that the question which the plaintiffs now ask [7821 to have 
decided was a question which ought to have been decided between them and 
the present defendants in the execution-proceedings ; that it was in fact a 
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question falling within clause {c) of s. 244 of the present Code of Civil 
, Procedure,—that is, a question between the parties to the suit in which the 
decree was pas||d or their representatives, and relating to the execution, 
discharge, or satisfaction of the decree. He has relied in support of this 
Ibntention upon the case of Chowdhry WahedAh v. Miissanmt Jumaee (18 W. 
E., 185; S.C,, 11 B. L. E., F.B., 149), decided by their Lordships of the 
Judicial Committee on the 14th June 1872, and the subsequent ease of 
Ameeroonnissa Khatocm v. Meer Mahomed Moziiffur Hossein Chowdhry 
(20 W. E., 280). We think, however, that the present case is 05 ^ to be 
decided upon its own merits, and that its special circumstances take it 
out of the general rule which may be supposed to have been established 
by the cases just quoted. In the Privy Council case their Lordships 
say that they cannot concur in the general proposition that a party sued 
in a representative character is not a party to the suit wnthin the meaning 
of cl. 11 of Act XXIII of 1861. They then refer to the 203rd section of the 
old Code of Civil Procedure, and they proceed to say :—“It is obvious, there¬ 
fore, that a party in a representative character is so distinctly a party to the 
suit, that, under certain conditions, his own piivale property may be attached 
and sold. It is true that to fix him with this liability, it must be shown that 
he has received property of the deceased, of w’hich he has failed to prove a 
proper disposition. But these things are all cognizable and proper to be 
ascertained in the suit in which the decree is made, during the progress 
of the execution-proceedings founded upon such decree. It does not 
seem to their Lordships to follow that, because all tlie provisions relating 
to execution cannot bo applied to a defendant sued in a representative 
character, such a defendant cannot be regarded as a party to the suit within 
the meaning of such of them as may bo applicable to this case.” We entirely 
agree with what was said in the case of Amceroonnissa Khatoon v. Meer 
Mahomed Mosiiffur Hossein Cfmcdhiy (20 W. E., 280), that the above 

L783] remarks of their Lordships of the Judicial Committee are not to be 
treated as obiter dicta merely, but that they amount to an authoritative deci¬ 
sion which this Court ought to follow. But it appears to us that these remarks 
do not go the length of establishing the proposition contended for before us,— 
viz., that a party sued in a representative character is a party w'ithin the 
meaning of s. 31 of Act XXIII of 1861 (s. 244 of the present Code) for ail 
purposes, and irrespective of the nature of the representative character in 
which such person, is a party. The High Court had laid down a general 
proposition."' The Privy Council intimated thay the could not concur in that 
general proposition,—in fact, that the proposition was too widely put to be 
generally true, and they pointed'out an instance in which the proposition so 
generally put could not be maintained. They do not, however, go the length 
of saying that the conveise of this general proposition is true, and that a 
person, who is a party to a suit in any character, is a party in every other 
character which he may fill, and this irrespective of the question whether 
there are in the Code provisions as to execution, which apply to this 
case. We^may apply another test. The questions mentioned in clause (c) 
of s. 244 are questions arising lietween the parties to the suit in which the 
decree was passed and x-elating to the execution, discharge, or satisfaction of the 
decree. Now, when a decree obtained against a particular person is sought 
to be executed against the heirs or representatives of that person, who have 
received a portion of his property, and are liable to the extent of the undis- 

* See the original judgment of the High Court, 2 B. L. E., P. B., 84-88 
and the remrks of the Privy Counoil, above partly quoted, 11 B. L. B., 166. 



SABHI BHUSON BISWAS Sso. [1880] 


I. L. R. 8 Cat 78i 


posed of assets in their hands, there can be no doubt that the decree is jstill 
the same decree; and this is in no way altered by the alteration in the preson 
against whom it is sought to be executed. But in the present case it may be 
.said, that the decree passed against Bomoni Dasi, and the property of !EUhnoni 
Dasi and the heirs of Bomoni Dasi, is different from a decree passed against 
the property of Digambar Mondol and the right heirs of Digambar Mondol. 
We do not, however, desire to base our decision upon this ground merely. 

lUil It appears to us that what was directed to be sold, was the right, 
titldl and interest of Bomoni Dasi; and looking, at the order of the District 
Judge, dated 24th December 1879, and the sale notification, we think it clear, 
that whatever interest the present plaintiffs might have in the property as 
reversioners, i.e., as the right heirs of Digambar Mondol, was expressly exclud- 
•ed from the sale. .The first paragraph of the conditions of sale runs thus: 
" Beyond what rigRt, title or interest the judgment-debtor has in the said 
.properties, the rights of any otlier party or the properties connected therewith, 
shall not be sold.” Now if we turn to the decree at p. 41, we find a direction, 
that the balance be realized from the properties of the deceased judgment- 
debtors, Bomoni Dasi. It is, therefore, clear that Bomoni Dasi, and Bomoni 
Dasi alone, was treated as the judgment-dolitor, and that what was sold was 
the interest of Bomoni Dasi, and that the interests of the reversioners, the 
right heirs of Digambar Mondol. were distinctly and expressly excluded from‘ 
•the sale. 

It may be, as argued before us, that tlie prayer for a perpetaul injunction 
which the plaintiffs have inserted in their plaint cannot be granted in this form ; 
but we think that this<4s not very material. What the plaintiffs subsequently 
ask is, to have it declared tliat tlie interest of Bomoni Dasi in this property 
is notliing. When once that is found and declared, tliere will )>e no occasion 
for a perpetual injunction restraining the defendants from selling tliat which is 
worth nothing. 

We have then to consider, whetlier there is enough on the record to enable 
us to say that the interest of Bomoni Dasi in the attached property amounts to 
nothing We think that this question falls within a principle acted upon in 
many cases—namely, that where parties allow a suit to be conducted in the 
lower Court as if a certain fact was admitted, they cannot afterwards 
in appeal question this fact and recede from their tacit admission. 
No. question was raised in the written statement before the Subordinate 
Judge as to Bomoni Dasi having any other interest m the property 
than the life-interest which she liad as heir of lier husband Digambar 
Mondol No express issue on this question was raised by the Subordinate 
[785] Judge , nor was he asked to raise such an issue, and the point has not 
been taken in the grounds of appeal to this Court. 

Then in the mortgage deed it is stated, that the property was let in ijara 
to Badha Mohun Mondol for a term of eight years , and we find af page 11 the 
ijara pottah executed by Bomoni Dasi in favour of this Badha Mohun Mondol, 
in which it is sfiated, that the right of Bomoni Dasi in the property viras derived 
from the fact of her being the heiress of Digambar Mondol. 

We do not say that the recitals in these two instruments would be suffi¬ 
cient evidence upon which to decide this question, if it really fell to be decided 
upon evidence; we merely advert to these recitals taken in connection with 
dihe conduct of the defendants in the Court below, as sufficient to satisfy our 
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minds that no question as to Bomoni Dasi having any other interest in the* 
property than that of a Hinddo widow was ever seriously raised or disputed 
between the parties in^he lower Ckiurt. 

^r these reasons, it appears to us that the decree of the lower Court must 
be affirmed, and this appeal dismissed with costs. 

With respect to the form of the decree, we think it more appropriate to- 
dmw it up as a decree declaring that the mortgage debt was incurred by Bomoni 
Dasi personally; that it is not binding upon any property of her husband 
Digambar Mondol in which she enjoyed a life-estate ; and that Bomoni 0asi 
had no interest beyond this life-estate in the property which forms the subject 
of this suit, and which the mortgagee has endeavoured to bring to sale after her- 
death in execution of his decree. 

Appeal dismissed. 


NOTES. 

[BBPRESENTATIYE—DECISION IN EXECUTION—HOW FAR BINDING— 

See (1888) 16 Cal. 1; (1889) 17 Cal. .57 ; (1898) 23 Mad. 195 P.B. 

See oentia (iks) 7 AU. 547 ; (1889) 12 All. 73, 31.3 1 
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BABA MOHAMED v. WEBB [1881] 

[786] The 19th Jamiary, 1881. 

Present : 

Mb. Justice Morris and Mr. Justice Prinsbp. 

Baba Mohamed.Decree-holder 

versus 

W ebb.Judgment-debtor.* 


Executvm of decree—Satisfaction, plea of, in Bar—Civil Procedure Code 
(Act X of 1877), ss. 244 ami 258. 

Where a decree-holder, declared to be entitled to possession of certain land, subsequent 
cto decree executed a pat%n‘in favour of his judgment-debtor, who was then in possession, 
.and afterwards took out execution under his decree— 

Held —on an objection by the judgment-debtor that, under those circumstances, he was 
not entitled to possession—that satisfaction of the decree not having been entered up, such 
objection could not be dealt with under s. 244 of the Civil Procedure Code. 

Held also, that s. 258t of the Civil Procedure Code deals with the adjustment of any 
•decree, and not merely with the adjustment of a monoj-decree. 

In fliis case the appellant, Baba Mohamed, on the 18th March 1876, obtain¬ 
ed a decree, which was affirmed on appeal on the 16th August 1876, 
against the respondent C. E. Webb, for possession of certain land, but had not, 
up to September 1879, attempted to execute it. In that month, however, he 
applied for execution f and on the 20th November, the respondent was dis¬ 
possessed, having in the meantime failed to come in and show cause why the 
'decree should not be executed against him, though notice had been served upon 
him to do so if he chose. Subsequently, he came forward and objected to being 
•dispossessed, on the ground that, in January 1877, the appellant had agreed with 
him that he (the judgment-debtor) should remain in possession of the land, the 
subject of the decree, as tenant, and in pursuance of such arrangement the 
appellant had granted him a patta. He further stated, that the appellant had 
refused to register the patta, but that, on appeal from the order of the 
District Begistrar, registration had been directed ; but tiiat it had never 
been actually carried out owing to the patta having [787] been destroyed 
in a fire which had occurred in the Julpigori Government offices. It further 
appeared, that though no satisfaction of the decree had been entered 
up, the judgment-debter had remained in possession of the land. The 
Munsif, by an order dated the 27th January 1880, considering that the 
objection could not be dealt with under ss. 244 and 258 of the Civil 
Procedure Code, declined to entertain it; and in dismissing the petition, left 

* Appeal from order, No. 189 of 1880, against the order of J. R. Hallett. Esq., Officiating 
■Judge of Bungpore, dated the 25th March 1880, reversing the order of Baboo Premchand Paul 
Munsif of Julpigori, dated the 27th January 18^. * 

t [Sec. 258 :—^If the money is paid out of Court or the decree is othewise adjusted 

to the satisfaction of the decree-holder he shall certify the 
Payment of money out payment or adjustment to the Court whose duty it is to execute 
■of Court to decree-holder, the decree ; and no satisfaction of a decree in part or in whole 

by such pajrment or adjustment shall be recognized by siuffi 
Oonrt unless the payment or adjustment be certified as aforesaid. Where the decree- 
holder fails to certify as aforesaid, the judgment-debtor may apply, to such Court for 
an order directing the decree-holder to certify as aforesaid, and Court, after h earing 
the decree-holder, may make such order, and if the decree-holder disobeys the same, may 
icefnse further to execute the decree.] 
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the judgment-debtor to establish bis right to possession by a regular suit. 
lbx>m this order the latter appealed, cm the ground that the execution of the- 
patta showed, that tHe decree-holder had taken amicable possession, and that 
the decree had been thereby satisfied, and that the Munsif, should not have’ 
refused to deal with the objection on its merits. The Officiating District 
Judge of Bungpore reversed the order and remanded the case to the Munsif to- 
deal with the objection on its merits under s. 244. From this order the decree- 
holder appealed to the High Court. 

Baboo Hurry Mohun ChtiokerbuUy for the Appellant. 

Baboo Girija Sunker Mosoomdar for the Respondent. ; 

The Judgment of the Court (Mobkis and Prinsep, JJ.) was delivered' 
by 

MoPPis, J. —The question before us relates to an alleged adjustment of a 
decree, which was obtained on the 18th March 1876, and affirmed on appeal 
on the 16th August of the same yeai'. 

The decree-holder was declared by the decree entitled to partition of a 
specified share, and to be put in possession of the same. He took out execution 
in September 1879 (whereby this case comes under the provisions of Act X of 
1877 as originally framed), and he was put in possession under the decree on 
the 20th November 1879. Thereupon the judgment-debtor objected, that, in 
January 1877, the decree-holder had obtained satisfaction of the decree, and 
that this was evidence by a lease of the land covered by the partition-decree, 
which the decree-holder had given to him on that date. 

[ 788 ] The first Court declined to take this lease into consideration, or 
to interfere with the possession that had been given to the decree-holder. 

The Judge on appeal decided that, whether s. 288 of the Civil Procedure 
Code applied or not, this was a matter which the Munsif should have enquir¬ 
ed into under s. 244 ; and he accordingly remanded the case to him to do 
this. It is against this order that the present appeal is preferred. 

It seems to us that the Munsif was right in refusing to consider the 
matter of the lease in connection with the execution of the decree. If the decree 
had been adjusted in the manner alleged by the respondent, then, under s. 258, 
such. adjustment ought to have been certified to the Court. Not having been 
so certified, it cannot now be recognized by the Court charged with the execu¬ 
tion of the decree. It is urged on behalf of t’ne judgment-debtor that s. 258 has 
reference only to money-decrees, and that this is apparent from its position in 
chap, xix of the Code in connection with the particular sections relating to- 
money-decrees alone. But a consideration of the terms of the section leads 
us to a different conclusion. That section corresponds in all material respects,, 
and carries with it the same meaning as s. 206* of the former Procedure Code 
(Act VIII of 1859), which manifestly deals with the adjustment of any decree. 
Again we cannot agree with the Judge that the case can be decided under the 

« *[ 880 . 306:—^All moneys payable under a decree shall be paid 

mens ei mo eys Court, whose duty it is to execute the decree, unless 

under decrees, etc. qp Court which pass^ the decree shall other¬ 

wise direct. No adjusteoent of a decree in ;prt or in whole shall be recognized by the Court 
Adjustment of decree to unless such adjustment be made through the Court or he oertis 
he tuade through the ' .fied to the Court by the person in whose favour the decree ha- 
Court. been made or to whom it has been transferred.] 
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provisions of s. 244, whether s. 258 is applicable or not, for this would enable a 
Court in execution to deal with any gvestion relating to the execution of a 
decree under s. 244, although the particular question then before it might be- 
specially provided for by another section of the Code. 

We, therefore, reverse the decision of the lower Appellate Court, and restore 
that of the first Court with costs. 


Appeal aUoioed. 


NOTES. 

dr 

[STATUTORY MODIFICATION— 

Under Or. 21, R. 2 of Act V of 1908 (C. P. 0 ) it has been made verj clear that it refers 
not only to money-decrees but to all decrees, viz -, decrees for the enforcement of a mortgage, 
etc. The old law under s. 206 of Act VTIT of 1859 and s. 258 of Act X of 1877 restored. 

See (1905) 28 Mad. 473. The case m (1898) 22 Mad. 182 will be no longer law under 
the present code.] 
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THE EMPRESS v. 


iWl APPELLATE OEIMINAL. 


The 7th March, 1881. 

Present: 

Mb. Justice Pontipex and Mb. Justice Field. 

In the matter of the petition of Behala Bibi.* 

The Empress 
versus 

Behala Bibi. 

C. L. R. a07] 

Pendl Code {Act XLVof 1860), a. 201—VnUe information. 

A woman who, with her infant child, eloped from her husband's house, was afterwards 
arrested on a charge of murdering the child, which was missing. She made throe different 
■statements : (1) that she had left it with her husband ; (2) that she had been enticed away 
by one R, who had taken the child from her; (3) that one H, had drowned the child. The 
■Sessions Judge believed the last statement, and convicted her midor s. 201t of the Penal Code. 

Held, that the conviction was wrong, and must be set aside. 

Section 201 of the Penal Code does not apply to a case where the person, who is the 
probable or possible offender, makes statements exculpating himself by inculpating another. 

The facts of this case are set forth in the Judgment of Mr. Justice 
PONTIFEX. 

No one appeared for the Appellant or Respondent. 

PontifeZy J. —We think that the conviction in this case cannot be sustained. 

The facts are as follows :—Behala, the appeUaat, with her infant, was 
sleeping in the same room with her husband. Her husband, on awaking about 
■dawn, found her and her child missing. After some search, she was found at a 
relation’s house, but without the child. As to what had become of the child 
•she then, and subsequently, made contradictory statements. She said at one 
time that she had left it in the room with her husband. At another time she 
‘Said that she had been enticed away by one Rakhal; that the child had cried, 

• Criminal Appeal, No. 86 of 1881, against the order of P. W. V. Peterson, Esq., Sessions 
-Judge of Jessore, dat^ the 14th January 1881. 

tfSec. 201:—Whoever, knowing or having reason to believe that an offence has been 

committed, causes any evidence of the commission of that 
Causing disappearance of offence to disappear, with the intention of screening the offender 
evidence an offence com- from l^al punishment, or with that intention gives any infor- 
miited, or giving false mation respecting the offence which he knows or believes to be 
information touching it false, shall, if the offence which he knows or believes to have 
to screen the offender. been committed is punishable with death, be punished with 

imprisonment of eith^ description for a term which may extend 
to seven years,' and shall also be liable to fine ; and if the offence is punishable with trans¬ 
portation for life, or with imprisonment which may extend to ten 
If a capital offence. years, shall be punished with imprisonment of either description 

for a term which may extend to three years, and shall also be 
liable to fine; and if the offence is punishable with imprisonment for any term not extending 
If punishable with trans- ten years, shall be punished with imprisonment of the 
portation. description provided for the offence for a term whidi may 

‘ extend to one-fourth part of the longest term of the im- 

If punishable wi& less pirisoiiment provided for the offence, or with fine or wi& both.] 
than ten years imprison- ' - 
ment. 
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and Bakhal had said “let me go and leave it with its father j” that he then took 
the child away and quickly returned, upon which she and Bakhal went away 
together. 

[7903 Before the Magistrate she said that one Herasatula had enticed her 
away, and that he had thrown the child into the river. 

The Sessions Judge has believed the last story, and has convicted the 
woman rmder s. 201 of the Penal Code of giving false information respecting 
the murder of Ujjala, her infant, with the intention of screening the murderer 
from legal punishment, i.e., with the intention of screening Herasatula. The 
information said to be false is that contained in her statement as to Bakhal. 
Now there is no evidence to show that the story about Herasatula is more true 
than that about Bakhal, and there is no good reason why the Judge should 
adopt one story rather^than the other. 

As to what the woman stated about Bakhal, the evidence is very meagre 
as to the exact language and the exact occasion upon which this language was 
used; and the statement as given by the Police Officer Bereshur it certainly 
not information respecting the murder of Ujjala, for she said merely that 
Bakhal had taken the child away after expressing an intention of leaving it 
with its father. 

The unfortunate woman appears to have disappeared by night from her 
husband’s side and there is much reason to suppose that she took her infant with 
her. She was found some time after without her infant, which was of too 
tender an age to take care of itself. Under these circumstances, grave suspi¬ 
cion attached to the woman. When she was arrested, she made contradictory 
statements as to what she had done with the child. Her manifest object in 
making these statements was to exculpate herself. We think s. ^1 of the 
Penal Code was not intended to apply to such a case—a case, that is, in which 
the person, who is the possible or probable offender, makes statements exculpat¬ 
ing himself by inculpating another. 

That Herasatula murdered the child, and that Bahala knowing this gave 
infonnation respecting the murder, with the intention of screening Herasatula 
from punishment, rest upon no evidence. We reverse the conviction and direct 
the release of the appellant Behala. 

Conviction set aside. 

MOTES. 

[PENAL CODE, 8. 201— 

Sec. 201 appJieB only to the person who screens the principal offender and not to the 
principal or actual offender himself :— 

See (1895) 22 Gal, 638 ; (1886) 8 All. 252. But see Bat. Un Or. 799.J 
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1791 ] APPELLATE CIVIL. 

The 17th February, 1881, 

Present : 

Me. Justice Pontipex and Me. Justice McDonbll. 


Taruck Chunder Mookerjee.Defendant 

versus 

Panchu Mohini Debya.Plaintiff.* 


Suit for rent—Splitting clatnm—Code of Civil Procedure (Act X of 1877), s. 43. 

At the close of the Bengalee year 1288, which was on the 11th of April 1877, the defen* 
4ant owed to the plaintiff, his landlord, the rents of h)s holding for the years 1281, 1282, 
and 1283. The plaintiff, in the month of April 1878, before the close of the year 1284, 
instituted a suit for the rent for 1281 only, and obtained a decree. On the 10th of April 
1879, he instituted another suit for recovery of the rents for the years 1282, 1288, and 1284. 
Held, that the claim for the years 1282 and 1283 was barred under s. 43 f of the Code of Civil 
Procedure. 

The cases of Baja Sutto Chum Qhoaalv. Ohhoy Nund Doss (2 W. B., Act X Rul., 31), 
Bam Soondur Sein v. Krtshno Chunder Goopto (17 W.R,, 380), and Krtsto Kmkur 
Puramanick v. Bam Dhun Chettangui (24 W. R., 326) are overruled by s. 43 of Act X of 1877. 

The facts of this case are set forth in the above headnote and in the 
judgment of Mr. Justice Pontifex. The plaintiff obtained a decree in the 
Court of first instance, and this decree was affirmed on appeal. The defendant 
then appealed to the High Court. 

Baboo Giirudas Banerjee and Baboo Nogendra Nath Boy for the Appellant. 

Baboo Amarendronaih Chatterjee for the Respondent. 

Baboo Qurmlas Banerjee for the appellant.—The lower Courts are wrong 
in holding that the claims for 1282 and £7923 1283 are not barred under 
s. 43 of the Code of Civil Procedure. At the time the previous suit was institut¬ 
ed in April 1878, the ijlaintiff’s title to the rents of 1282 and 1283 had 
accrued. The claim for the rent of 1281 arose out of the same cause of 
action as the claim for the rents of 1282 and 1283— namely, the non-payment 
of rent due under the defendant’s lease; and as the claim under the later yeara 
was not insisted on them, it cannot be put forward now. The lower Courts’ 
judgment cannot be supported, except on the ground, that each year’s rent 


* Appeal from Appellate Decree, No. 2111 of 1879, against the decree of Alexander 
T. Maclean, Esq., Judge of the 24-Pargana8, dated the 12th of August 1879, affirming the 
.decree of Baboo l^inesh Chunder Lahiri, First Munsif of Basirhat, dated the 26th of May 1879. 


Suit to include the whole 
-claim. 


Relinquishment of part 
•of claim. 


Omission to sue fox one 
■of several remedies. 


t£Sec. 43 :—Ever^'suit shall include the whole of the claim 
arising out of the cause of action; but a plaintiff may relinquish 
any portion of his claim in order to bring the suit within the 
jurisdiction of any Court. 

If a plaintiff omits to sue for, or intentionally relinquish 
tuay portion of his claim, he shall not afterwards sue for the 
portion so omitted or reHttquisbed. 

A person entitled to more than one remedy in respect of the 
same olaiis may sue for all or any of his remedies, but if he 
omits (enept with the leave of the Court obtained before t^ first 
h^rix^ to sue for any of such remedies, he shall not afterwards 
sue^j^x the xeonedy so omitted.} 
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constituted a separate cause of action ; but that is clearly not the case, since 
the passing of the illustration to s. 43 of Act X of 1877, whatever it may have 
been before that Act came into force. 

Baboo Amarendronath Chatterjee for the respondent contended, that 
the present case was concluded by Ba^'a Sutto Chum Qhosal v. Ohhtoy Nund 
Doss (2 W. B'l ^ Eul., 31), Bam Soondiir Sein v. Krishna Ghunder Ooop^ 
(17 W. E., 380) and Kristo Kinkur Buramanio v. Bam Dhun Chettangta (24 W. 
E., 326). 

The Jadgment of the Court (Pontifex and McDonell, JJ.,) was 
delivered by 

Pontifex, J. —In April 1878, rent being due from the defendant to the 

plain tiff for the years 1281,1282, and 1283, the plaintiff instituted a suit for 

the rent of 1281, for which she obtained a decree. 

• 

Although that suit was instituted after Act X of 1877 came into force, 
the plaintiff did not include in her suit the rents for 1282 and 1283, which 
were also then due. 

In April 1879, the plaintiff instituted the present suit for the rents of 
1282, 1283, and 1284. With respect to the rents of 1284, it appears from the 
judgments of the Courts below that, at the time of the institution of the 
former suit, the year 1284 had not expired, and therefore the entire rent for 
that year had not become due. The present suit would, therefore, lie for the 
rent of 1284. 

[793] But objection was taken by the defendant to the suit so far as it 
related to the rents of 1282 and 1283, on the ground, that they should have 
been included in the former suit in accordance with the provisions of s. 43 of 
Act X of 1877. 

Now it wras decided in. Baja Sutto Chum Ghosal v. Obhoy Nund Doss (2 W, 
E., Act X Eul., 31), that a separate suit would he for the rents of each ye*ar, and 
that decision became the foundation of two other decisions by this Court— 
in Bam Soonder Setn v. Krishna Chunder Gupto (17 W. E., 380) and Knsto 
Kinkur Poramamck v. Bam Dhun Ghettanyia (24 W. E., 326). 

Speaking for myself, I do not consider that the reasons given in the 
decision of Baja Sutto Chum Qhosal v. Obhoy Nund Doss (2 W. E., Act X EuL, 
31) are satisfactory ; and I should have been reluctant to be bound by it. But 
s. 43 of Act X of 1877, with the illustration thereto, is a direct legislative 
reversal of that decision. Now, so far as the Court is concerned, that decision, 
with the two other cases founded on it, had established a procedure which, until 
Act X of 1877 came into operation, would have been a sufficient authority for 
the course pursued by the plaintiff in her suit No. 467 of 1878. But a different 
procedure having been ordained by s. 43 of Act X of 1877, which came into 
force on the Ist of October 1877, the authority of the three cases referred to 
has, in my opinion, been swept away. 

It is true the illustration to s. 43 represents only the dkaot state of 
circumstances which existed in the case of Baja Sutto. Chum Qhosal v. Obhoy 
Nund Doss (2 W. E., Act X Eul., 31), and it would have been clear if theillus* 
tration had been general and not confined to the peculiar circumstances of that 
case. But it was certainly intended to reverse the decision of Baja Sutto 
Chum Qhosal v. Obhoy Nund Doss (2 W. E., Act X Eul., 31), and with it the 
entire foundation of the decisions in the two other cases likewise fails. In my 
opinion, there can be no reason to distinguish between a suit omitting to olaiin 
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an eatlier rent and a suit omitfe|ng to claim a later rent which is due at the- 
date of its institution. The illustration certainly treats a claim to all arrears 
of rent as a single cause of action. 

C7M3 I am unable, therefore, to agree with the interpretation which the 
learned Judge in the Court below has placed on s. 43 of Act X of 1877, and I am 
of opinion that the plaintiff was bound by that section to claim in her suit of 
1878 the rents of the years 1282 and 1283, and that, having failed to do so, 
her present suit does not lie for these rents. The decrees of the Courts below 
will, therefore, be reversed' so far as relates to the rents of 1282 and 1283, and 
will be aflSrmed so far as relates to the rent of 1284. 

This being a case of a defaulting lessor, we think tliere should be no costs 
either in this or in the lower Courts. 

Dfcree varied. 

NOTES. 

The SHine principle was adopted for mniiLu cvscs m (1882) 9 Csil. 14S . (IRSI) 12 0.11. 50, 
1895) 21 Bom. 267 . (1908) ,SG Cal 115=2 C B .J 9] 
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[6 Gal. 79i^ 

OEIGINAL CIVIL. 


The 1st, 2nd, 7th, Sth, and 28th February 1881. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontifex. 


Sarkiea.Plaintiff 

versus * 

Prosonomoyee Dosseo and others.Defendants. 


Dower — Introduction^ English Law—Freehold estates of inheritance—Annenian 
widow — English Law how far applicable %n Calcutta — Succession Act {X of 1865), s. 4— 

Estoppel—Admissionby conduct —21 Geo. Ill, c 70, s. 17— Doirer Aqt XXIX of 1839. 

The widow of an Armenian, married bofore the Dower Act (XXIX of 1839), i3 entitled 
to dower out of lands which her husband held during the in iriiigo for an estate of inheri¬ 
tance, as against a Hindu purchaser for value from the husband during his life, the Rnglish 
law of dower having bean recognized in this country ainong-.t Europeans .ind Armenians as 
a britneh of the law of inheritance. 

Pet G4BTH, C .1.—Estates which have been held by Biitish subjects under the name 
of freehold estates of inheritance, are, in all essential respects, the same estates which have 
been held in England under the same name. 

The nase of The Mayor of Lyons v. 7’he East India Co. (1 Moore’s I. A. 175) does not 
mean to decide that the Courts of this country are justified m adopting just so much of the 
law of inheritance, or of dower, or of any other l.iw, as thej consider oijui table, and rejecting 
the rest It only points out that there are certain portions of the English Statute law 
which from their very nature were [79S] only passed for reasons connected with England, 
and which would not be applicable in India or any Colony of the British Crown,— e.g.,the 
Mortmain Acts, the law of Aliens, and the like 

The provisions of s. 4* of the Succession Act are prospective, and leave Hghts unaffected 
which had already been acquired before the Act passed. 

Per Pontifex, J.—The true construction of s. 17 of 21 Coo. HI, c. 70, must oouhne 
the words “ their inheritance and succession ” to questions relating to inheritance and suc¬ 
cession by the defendants. 

The deed of conveyance of land in Calcutta recited that the vendor was “ seised of, or 
otherwise well entitled ” to, the property intended to be sold “ for an estate of inheritance 
in fee-simple, ” <ind it purported to convey such an estate. In a suit for dower by the 
vendor’s widow against the heirs of the purchaser. 

Held, that although, as between the plaintiff and the defendants, there was no estoppel 
which could prevent the defendants from proving that the estate sold’ was other than an 
estate in fee-simple, yet, as the purchaser bought the property as and for an egtate of inherit^ 
ance and paid for it as such, the recital was printa facie evidence against the purchaser and 
persona claiming through him ; that the estate conveyed was what it purported to be, it 
being an admission by conduct of parties which amounted to evidence against them. 


Interest and powers 
not acquired nor lost by 
marriage. 


‘[Sec. 4 :—^No person shall, by marriage, acquire any interest 
in the ^iroperty of the person whom he or she marries, nor 
become incapable of doing any act in respect of his or her own 
property which he or she could have.done if unmarried.] 
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Appeal from a deoision of WlL|pN, J, 

This was a suit by the widow of an Armenian, married before the Dower 
Act (XXIX of 1839) came into force, for dower out of lands in Calcutta, which 
had been conveyed by her husband to a Hindu purchaser for value, and which 
lands has descended to the defendants. The conveyance to the defendants^ 
ancestor was in the English form. It recited that the vendor was “ seised of, 
or otherwise well entitle ” to, the property intended to be sold “ for an estate 
of inheritance in fee-simple,” and it purported to convey such an estate to the 
purchaser. 

The defendants contended, that although dower would attach to lands in 
Calcutta as against the heir of the husband, yet it would not attach as against 
a purchaser for valuable consideration from the husband. 

Mr. Bonnerjee and Mr. Agww for the Plaintiff. 

Mr. 'Philhys and Mr. /. G. Apcar for the Defendants. 

Wilson, J. —The main question in this case is a pure question of law,— 
namely, whether, by the law in force in Calcutta, the widow of an Armenian, 
marri^ before the Dower Act (XXIX of 1839), is entitled to dower out of lands 
which [ 796 ] her husband held during the marriage for an estate of inheritance, 
as against a Hindu purchaser for value from the husband during his life. 

There is, so far as I can find, no express authority upon the question. 
It must, therefore, be dealt with upon consideration of principle. 

The plaintiff’s claim is founded upon two propositions,— lat, that, by the 
law of England, a widow would, under like circumstances, be entitled to 
dower ; 2nd, that the law of England governs the present case. 

The first of these propositions is no doubt correct. The question is as tO' 
the second. It is often said that the law administered by this Court is,— 
except in certain matters affecting Hindus and Mahomedans, and except so far 
as statutory provisions have modified it,—the Common Law of England as it 
existed in 1726. But this statement, though, no doubt, in general sufficiently 
accurate, is not absolutely correct. The true principles to be followed by 
this Court, when called upon to apply a rule of English la\v not previously 
applied, are clearly laid down by the Judicial Committee in The Mayor of Lyons 
V. East India Co. (1 Moore’s I. A., 176). 

The questions to be answered in each case are stated at page 272 :—‘‘ Has 
the English law (upon the point in question) been introduced ? ” “If that law 
has never been introduced, has there been such an introduction of the English 
law generally, that those parts which have been introduced draw along with 
them the law in question ? ” 

The rule of English law which the plaintiff in this case seeks to apply has, 
certainly, not been introduced into Calcutta by any express declaration ; nor 
so far as I can learn, has it ever been sanctioned by any judicial decision. I 
cannot find any' trace of it throughout the "whole period during which the 
Bupreme Coqrts and the High Courts have existed in the Presidency-towns. 

Has then any branch of English law been so generally introduced as by 
reasonable implication to carry this law with it ? I think not. 

[ 797 ] There is authority for saying that the English law of inheritance to real 
estate Tvas introduced : Gardiner v. Fell (1 Moore’s I, A., 299) and Freeinan v. 
Faxrlie (1 Moore's I. A., 305). The rule that the heir-at-law takes subject to 
the widow's right to dower, may well be regarded as a rule of the law of 
inheritance. And, accordingly, in some of the cases cited at the bar, the Supreme 

572 



1. L. H. 6 C«l. m 


PROSONOMOYEE DOSSEE 

Court assigned dower to the widow as against! the heir-at-law. But the rule 
that a W’ife’s right to dower attaches by marriage, and follows the land in the 
hands of a purchaser, is a peculiar and characteristic doctrine of the feudal 
law, and can only, it seems to me, prevail in Calcutta, if it can be affirmed that 
the English law of real property was introduced into Calcutta in its entirety. 
But this proposition is expressly negatived by the Privy Council in the case to 
which I have referred. On this ground I am of opinion that the plaintiff’s 
claim fails. It is, therefore, unnecessary to consider any of the other questions 
which have been discussed. 

From this decision the plaintiff appealed. 

Mr. Evans and Mr. Agnew for the Appellant. 

Mr. PhilUps and Mr. J. G. Apcar for the Respondents. 

Mr. Evans. —There is only one right of dower—the old common law right— 
applicable. In Calcutta it has always been the practice for the wife to join to 
bar her dower. Lands in Calcutta have always been conveyed with regular 
investigation of title. They are held as freeholds of inheritance, and dower ^s 
assignable out of them. [PONTIFEX, J.—It would take away from the 
mutuality of contract between husband and wife to hold that the widow is not 
entitled to dower as against a purchaser from the husband. The husband is 
entitled to an estate by the courtesy in his wife’s lands.] The Dower Act (XXIX 
of 1839) recites, that it is expedient to extend the amendments in the English 
law of dower to the territories of the East India Company in cases which, but 
for the passing of the Act, would be governed by the English law of dower as 
it existed previously ; and s. 4 of that Act provides that no wddow shall be 
[ 798 ] entitled to dower out of any land which shall have been absolutely 
disposed of by her husband in his lifetime, or by his will. This shows that 
the Legislature considered that the English law of dower applied. Arme¬ 
nians have no law of their own and are governed by the English law ; and 
an Armenian widow has been held to be entitled to dowev—Evnn v. 
Emin (1 Morley, 300 ; Morton by Montriou, 242). In the case referred 
to by the learned Judge in the Court below— The Mayor of Lyons v. The 
East Indta Co, (l Moore’s I. A., 276)—Lord Brougham says, that alien 
widows have had dower assigned to them. The law of dower is not 
of feudal origin. Its origin is uncertain—Petersdorff’s Abridgment, Tit. 
Dower ; but it was in existence before the conquest, and was in fact 
abridged by the feudal law. It attaches in England to lands of gavelkind 
and borough English tenure. The question is, whether the law of dower was 
introduced into this country , and if so, what law was it ? English, or what 
other ? The only law of dower we know is the English law, and its existence 
has been repeatedly recognized in these Courts. The only law applicable 
to British subjects otlier than Hindus and Mahomedans is the English 
laws ; Emin v. Emin (1 Morley, 300 ; Morton by Montriou, 242), Stephen v. 
Hume (Fulton, 224), Musleah v. Musleah (Fulton 420); 1 Boulnois, 234), 
Joseph V. EonaM (Morton by Montriou, 111); In the matter of Caeh^ck (1 Morley, 
375); Morley's Introd., pp. 187, 298). There is no case which expressly decides 
that dower will attach as against a purchaser ; but in Dela Cruz v. Ooorachand 
Seal (Clarke’s Addl. Rules and Orders 335) the Court considered that it would, 
[Garth, C. J.—If we are to apply the law of dower at all, why should we 
stop at a particular point and refuse to apply it in its entirety ? PoKTiFEX, 
J. —^Was'the husband seised ? ] The conveyance recites that .he is seised and 
possessed of the property as and for an estate of inheritance in fee-simple. The 

learned Judge admits that dower attaches as against the heir, but refuses to 

• 


573 



1. L. It. 6 C»l. 799 > SABKIES v 

-extend the law on the authority of The Mayor of Lyons v. The East India Co. 
(1 Moore’s I. A., 276). But that case is based on The Attorney-General 
[7993 V. Stewart (2 Mev., 160) which shows that laws having only a local effect, 
-and applicable only to England, such as the Mortmain Acts, are not to be con¬ 
sidered as introduced into a Colony. Dower does not come under this class 
of cas^. The reasons given in Tiie Attonwy-General v. Steivart (2 Mer., 160) 
were followed in The Advocate-General of Bengal v. Ranee Sumomoyee (9 Moore’s 
I. A., 425). That lands in Calcutta are freehold of inheritance appears from 
Gardiner v. Fell (1 Moore’s I. A., 299) and Freeman v. Fairlie (l Moore’s 
I. A., 305). 

[He was stopped by the Court.] 

Mr. Phillips. —There is no evidence that tins is an estate of inheritance in 
>£ee-simple. The recital in the deed is not evidence against my client. It is 
merely the vendor’s statement of his own title. There would be great incon¬ 
venience m extending the right of dower as against a purchaser from the 
husband. The natives of this country are not familiar with English law, and 
a Hindu purchaser would never think of enquiring whether such a right 
existed. There is no such estate existing in this country as an estate of fee- 
simple in inheritance, and dower can only attach on such an estate. It was 
necessary to introduce a law of inheritance, and the English law was followed, 
and dower has been assigned as against an heir-at-law. But dow'er was only 
partially introduced ; it cannot be assigned as against any one but the heir. 
'This is an artificial conveyance, and the wife was not asked to join. That 
shows that the purchaser was not aware of her existence. The letter of the 
Court of Directors in 1792, Tagore Law Lectures, 1874, p. 283, show's, that the 
English law relating to land had not then been introduced. None of the 
-cases go so far as to say that dower is assignable against a puroliaser. They 
do say that it is assignable as against the heir, and so far they are binding ; 
but the law should not be extended ; the inconvenience and injustice of doing 
so would be very great. [GARTH, C. J.—There is no more injustice in enforc¬ 
ing that charge than any other. A purchaser must look to his title [ 800 ] and 
•see what incumbrances there are on the property. PONTIFEX, J.— If a Hindu 
.governed by the Mitaksbara law comes to Calcutta, and buys land here, and a 
Hindu governed by the Dayabhaga buys from him, he would buy subject to the 
rights of the vendor’s sons, and could not contend that he w'as ignorant of the 
Mitakshara law.] The only case in which it is expressly decided that a widow 
is entitled to dower is Emm v. EmlniX Moriey, 300; Morton by Montriou, 242), 
and that case goes too far, for it shows that dower would attach to lauds in the 
roofussil. In none of the other cases is there any express decision to that effect, 
Doedem and Savage v. Bancharam Tagore (Morton by Montriou, 105), Joseph 
T. BonaM (Morton by Monrtriou, 111), Jebh v. Lefevre (Morton by Montriou, 
152). The utmost reached in Freeman v. Fairlie (1 Moore's I. A. 305) is, that on 
equitable fee exists, and that is not an estate out of which dower can be assigned. 
It is an incident of real estates in this oountr.v that they are assets in the hands 
•of executors for the payment of debts. That shows that they are not techni- 
•oaUy estates 6f inheritance. [PoNTiiPEX, J.—In England real estate may be 
assets in the hands of executors for the payment of debts : Bobinson v. Lowater 
(17 Beav., 592 ; 5 D. M. G., 272).] There must be a legal estate of 
inheritance in fee-simple in order that dower may attach. No case decides 
that such an estate exists in India. That point was not decided in Freeman v. 
Fairlie (1 Moore’s I. A., 306); the only question there was, whether a will 
attested by two witnesses pass^ land; it was enough to consider where the 
estate was to^, whetb^ to t|^e legal phonal representatives or to the heir. The 
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f8M3t that was customary to levy fines to bar dower does not prove that fee- 
simple estates existed, but merely that it was thought advisible to take precau¬ 
tions to prevent the widow from claiming. The right to dower was swept 
away by the Succession Act. Section 4 provides that no person shall by 
marriage acquire any interest in the property of the person whom he or she 
marries ; and ss. 25-28 provide for the widow in case of intestacy. [GARTH, 
C. J.—Dower has the effect of a settlement on tlie [801] marriage ; it is a 
chai'ge whicli the husband cannot alienate without the consent of the wife.J 
—It cannot have been intended that a widow should get her dower and also the 
crovision under the Act. He also referred to s. 17 of 21 Geo. Ill, 
p. 70. 

Mr. Af/new in reply referred to Nakratv Jcnuuiar v. hwaii Piasad Pachun 
(5 B. L. It., G43) and Jaijadamba Dam \ (irob (5 B. L It, (>30), 

Garth, C.J. —The plaintiff is the widow of an Armenian genlileinan, to whom 
she was married in the jeai 1837, and she claims, m tins suit, to liave her dower 
assigned to her out of certain lands in Calcutta, which belonged to liei husband 
at the time of tlio marriage, but were afterwards sold b\ him to one Bungshoe 
Dhur Dutt and Nobin Chunder Diitt by an iiulentuie dated the 0th of May 
1866. 

The defendants’ title is derived from the purchasers under that deed ; and 
their-ixDntontion, st.ited broadly, is. that the Mnghbh law of dowei is not 
applicable to a case of this kind. 

The learned Judge in the Court, below' appeals to have consideiod, that 
although lands liokl bv .\nnenian subiects in Calcutta are subject generally 
to the English law of inheritance, and although the Jaw of dower might have 
formed a portion of that law. yol., as there is no direct authority for the position 
that a widow' in this countiw can enforce her rigid to dower as against a 
purcliaHer from lier husband, lie was not bound to extend the law of dower to 
such a case, and he therefore dismissed the plaintiff’s .suit. 

Now% it being once established, tliat the law of dowci' has aKvavs been 
recognized as a part of the law of inheritance in this couuti'y, that Armenians 
are subject to that law, and that the property in question was held by the 
plaintiff's husband for an estate to which the law of dower w'ould attach, I 
conless I should feel great difiiculty in placing any arbitrary limit upon that 
law, and in denviiig the plaintiff, as against a purchaser from licr husband, the 
rights to which she is admittedly entitled as against his heir 

Mr. Phillips, who argued the case oir behalf of the ro8pon-f802]dents, 
seemed ratlier sensible, as 1 thought, of this difficulty , and he, therefore, 
preferred to take the bolder course of contending, not only that the law ofdow^er 
has never boon recognized here in the same way as it has been in England, 
but that estates held here by Europeans, although they might in one sense be 
estates of inheritance, were not estates of that particular character to which the 
right of dower coidd legally attach. And he has also relied on two or three 
other points, which 1 shall proceed to deal with in their proper place. 

The case has been argued at some length, and our attention has been 
called to a great many authorities ; but I am bound to.say, that from first to 
last 1 have never entertained the slightest doubt, either tliat the law of dower 
has been recognized in this country, amongst Europeans and Armenians, as a 
branch of the law of inheritance, or that estates which have bqen held by 
British subjects under the name of freehold estates of inheritance are in all 
essential respects the same estates wliicli have been held in England under the 
same name. 
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Indeed, I should be extremely sorry to think that at this day any doubt 
eould reasonably be thrown upon either of these propositions. For a long series 
of years estates of inheritance have been enjoyed and dealt with by British 
subjects here in the same way as they have been in England. They have been 
bought and sold as such. They have been transferred from hand to hand by 
modes of conveyance which are only applicable to English tenures, and 
meaningless as applied to any other tenures. They have been considered and 
treated as such by the Supreme Court since its first establishment; and they 
have been made the subject of real actions, which we all know constituted a 
machinery quite inappropriate to any other than English tenures. And lastly, 
they have over and over again been recognized and dealt with as such by the 
Indian Legislature. 

In fact, if Mr. Phillips' argument is well founded, it seems to me, that 
not only proprietors of land themselves, but also the legal profession, and the 
Courts of law, and the Legislature, have all for years past been labouring under 
a very serious mistake. 

[803] So long ago as the year 1815, we have the direct authority of the 
Supreme Court in the case of Emin v- Emin (Morton by Montriou, p. 242) 
deciding— 1st, that the English law of dower was at that time recognized, and 
enforced here as it was in England ; and 2ndly, that Armenian subjects of the 
British Crown resident in Calcutta were amenable to that law. 

In that case a bill was filed by the widow of an Armenian against the 
heir-at-law (being the eldest of two sons of her deceased husband), praying to 
have her dower assigned. Her husband was also an Armenian ; and the lands 
. out of w'hich the dower was claimed, and of whtch the htisband was alleged to 
have been seised for an estate of inheritance in fee-simple, were, for the most 
part, within the town of Calcutta, though a small portion of them were situate 
in a neighbouring mouza. 

A decree was made in favour of the plaintiff by Sir Edward Hyde East and 
Sir W. Burroughs, that the dower should be assigned by a commissioner in the 
usual way; and a final decree was subsequently made confirming the commis¬ 
sioner’s report, by a Court which consisted of Sir Edward Hyde East, 
.Sir Francis Macanaghten, and Sir Anthony Buller. 

From that time to the present, as far as we know, the correctness of this 
decision has never been questioned, and we have the further evidence that the 
law of dower was fully recognized, from the fact that a large number of fines 
have been produced before us from amongst the records of the Supreme Court, 
which have been levied from time to time for the express purpose of hairing 
■ dower. 

Then we have the Dower Amendment Act of 1839, passed by the Legis¬ 
lature of this country, corresponding in most of its provisions with the Dower 
Amendment Act in England, the 3 and 4 Wm. II, c. 105. 

If the contention of the defendants were right, there could have been no 
such thing in this country as the law of dower, because there were no estate to 
which that daw could legally attach. But the preamble of this Act distinctly 
affirms the existence of that law in India, and the necessity' for amending it as 
it had been amended in England. 

[804] The various sections of the Act treat of the doctrine of “ seisin,” of 
rights of entry,” and of equitable,” as distinguished from “ legal estates of 

inheritance,” in language which would nave no meaning, unless the Tangliph 
law of inheritance prevail in this counky. 
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It seems to me, therefore, that even if we entertained any douht upon the 
subject, which I certainly do not, it would not be possible for us at the present 
day to ignore the existence of a law thus distinctly aflfirmed, both by the 
Supreme Court and the Legislature. As a matter of principle, there would 
seem to be at least as much reason, why amongst British subjects in India a. 
provision should be made by law for a wife’s maintenance as in Bngland. And 
if this principle is conceded, it is difiBcult to see why a wife should have less 
power of enforcing her rights against a purchaser from her husband than she 
had in England. 

It then being once established that the law of dower has prevailed in this 
country, we have no right, as it seems to me, to contest or modify that law 
according to our own notions of justice: we must administer it in its integrity; 
and we have no more right to deprive the plaintiff of the benefit of it by holding 
(contrary to its well-known rules) that her husband could deprive her of her 
dower, by aliening his lands to a stranger, then we should have to hold, that a 
tenant for life or in tail might sell the inheritance absolutely, to the preiudice 
of the reversioner or remainderman. 

Besides, it seems to mo, that s. 4 of the Dower Amendment Act is itself 
an authority, that, before the Act, a husband could not alien or devise his lands 
so as to deprive his wife of her dower. That section purports to deprive a wife 
of her^ right to dower in lands, which may have been aliened or devised hij her 
husband in his hfetiim, which means, if it means anything, that in the view of 
the Legislature, a wife, before the Act, had a right to dower in such lands. The 
section would not only be superfluous, but misleading, unless the wifei had 
such a right. 

The learned Judge in the Court below has alluded to the judgment of the 
Privy Council in the case of The Mayot of Lyons v. The East India Co. 
(1 Moore’s T A , 175), as affording an authority, [805] that the English law of 
inheritance was not introduced here in its entirety, but only so much of it as was 
applicable to the state of things in India. But that case, as I read it, does not 
mean to decide that the Courts of this country aro justified in adopting just so 
much of the law of inheritance or of dower, or of any other law’, as they 
consider equitable, and rejecting the re.st. It only points out, that there are 
certain portions of our English Statute law, which from their very nature were 
only passed for reasons connected witli England, and which would not be 
applicable to India, or any other Colony of tlio British Crown, as for instancy 
the Mortmain Acts, the law of Aliens, and the like. 

That part of the law of dower, which we are called upon to administer in 
this case, is obviously quite as necessary to tlio due enforcement of the wife's 
rights in India as it would have been in England. 

Then it was suggested, rather than argued, by the defendants’ counsel, 
that although as against a European or any other purchaser (except a 
a Hindu or Mahomedan), the wife might enforce her rights, s. 17 of 21 Geo. 
Ill, e. 70, prevents her from enforcing them as against a Hindu purchaser. 

That section enacts as follows;— • 

“ Provided' always, and be it enacted, that the Supreme Court of Judi- 
eature at Port William in Bengal shall have full power and authority to hear 
and determine, in such manner as is provided for that purpose in the said 
Charter or Letters Patent, all and all manner of actions tind suits against all 
and singular the inhabitants of the said city of Calcutta, provided that their 
inheritance and succession to lands, rents, and goods, and all matters of con- 
tr|,ot and dealing between party and party shall be determined, in the case of 
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liCahomedans, by the la>ws and. usages of Mahome^aus, aad in the, case ofi^Gen- 
toos, by the lavrs i^d usages (C^ Gentoos: and where only one of the pai^iea i^jall 
be a Mahomedan or Gten^, by the laws and usag^ of the defendant.*' 

It is suggested that as against the defendants here, who are Hindus, the 
Hindu law of inheritance ought to prevail; and that as the Hindus recognise 
no rule of dower, the plaintiff C806j cannot enforce that Hw as against the 
present defendants. This point, however, was not seriously preset upon us. 
It may not be very easy to define what the concluding words of the section 
really mean; but whatever their proper construction may be, it is clear that 
they do not mean this, that where a Hindu purchases land from a European, in 
which the vendor has only a limited interest, the Hindu purchaser is to be in 
any better position as regards his purchase than a European purchaser would 
be. If the plaintiff’s husband had no power to defeat her right by selling bis 
land to a European, it is clear to me that he had no power to do so by selling 
to a Hindu or Mohomedan. 

Then it was also contended, that assuming the plaintiff to have had an 
inchoate right to dower at the time when the Indian Succession Act (X of 
1865) passed, she was deprived of her right by virtue of that Act. It was 
argued that s. 27, which provides what property of the husband the wife 
shall be entitled to in the event of his dying intestate, impliedly, though 
not expressly, deprived her of any other provision to which she was entitled at 
the time of the passing of that Act. But I think we cannot put any such 
oonstruction on s. 27. If the plaintiff had an inchoate right to dower at the 
time of the passing of the Act, nothing short of express words could deprive 
her of that right. 

Indeed, s. 4 seems to exclude the notion of a wife, who was entitled to 
•dower when the Act passed, being deprived of it by s. 27. It enacts that “ No 
person shall hy marriage acquire any interest in the property of the person whom 
he or she marries.” That is evidently a prospective provision ; and it is in¬ 
tended, as it seems to me, to leave rights unaffected which had already been 
acquired before the Act passed. 

The only remaining point argued by Mr. Phillips was one of a somewhat 
technical nature. It is not noticed in the judgment of the lower Court, and 
was evidently considered of no weight; and if I thought there was anything 
in it, I should certainly have been disposed to allow the plaintiff to call 
additional evidence. 

It is said that there was no sufficient proof in the Court belowCSO?] that 
the husband’s estate in the property in question was an estate in fee-simple. 

Mr. Phillips called no evidence on this point, nor offered to call any; nor 
did he pretend to say that the estate which his client’s ancestors had bought 
from the plaintiff's husband was other than an absolute estate, which is known 
here by the name of a fee-simple. His bare contention was, that the plaintiff 
was boimd to prove that the estate sold was an estate of inheritance, and that 
she had failed in that proof. 

The conveyance, however, under which the defendants claim, and which was 
put in by the phuutiff, contains a recital that the vendor “ ts seised qf, or other¬ 
wise well entitled tOy the property irUe/nded to be sold for an estate of inheritance 
infee-simpW and it pwrports to convey that estate to the purchasers. 

Although, thei»ioxe, as between the plaintiff (who was no party to the 
deed) and tlw de fen d a nt s, there was no estoppel, which would prevent tjbedefesiT 
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dantsB from proving that the estate sold was other than an estate in fee-simple» 
yet as the purohasfop; .l^^ht the ssxjp^y as and for 9Xi esto>te c4 mbecitanoe, an4 
paid for it as such, 1 consider that is clearly primd facie evidence against 
Ihem and the defen^hts as claiming nnder them, that the estate Was what it 
purported to be. 

It is one of those admissions by conduct of jKbrties which amounts to 
evidence against s> written contract was made between buyer and 

seller with regard to the purchase of a horse, that contract (quite apart from 
any question of estoppel) would be primd facie evidence as against both buyer 
and seller that the thing sold was a horse. It would of course be perfectly 
competent for either of them to show that the thing sold was ruit a horse but 
primd facie their contract smd their conduct would be evidence the other way. 

I am of opinion," therefore, that as against the land in the possession of 
the defendants, the plaintiff is entitled to have her dower assigned, and that 
the usual decree should be made, appointing a commissioner for that purpose. 

I think also that the plaintiff ought to have her costs in this Court and 
in the Court below on scale 2. 

“fSOS] Pontifex, J. —I also am of the same opinion. The very learned 
argument of Mr. Phillips might have had some weight in a bygone age dusty 
with the lore of Feame and Preston. But it seems to me, for the reasons 
stated by my Lord, to be now of purely antiquarian interest; and even if it 
could have had any successful issue before the Courts, and the Legislature had, 
as Mr. Phillips argues, been misled by a false analogy, it is now propounded 
unfortunately about a century too late. 

I will add one word with respect to s. 17 of 21 Geo. Ill, c. 70. It seems 
to me, though the language is a little confusing, that the true construction of 
section must confine the words “ their inheritance and successson” to questions 
relating to inheritance and succession by the defendants. The present is a 
question of the plaintiff's succession, and therefore not determinable by tJie 
laws and usages of the Gentoos. 

Garth, C.J. —A question has been raised between the parties upon this 
judgment, from what time the defendants are bound to account to the plaintiff 
for the profits of the property. We find that, in the case of Emm v. Emm 
(1 Morley, 300; Morton by Montriou, 242), an account of the profits was 
ordered from the death of the plaintiff’s husband , and probably in a suit for 
dower against the heir or devisee of the husband, that would be the ordinary 
rule. But in the present case, it does not appear that the defendants had any 
notice, until the suit was brought, that the plaintiff claimed her dower out of 
the property in question. She might reasonably have supposed that she had 
no such claim i and we think that it would be unjust, under such otrcumstances, 
to order an account against them prior to the date of suit. 

The decree, therefore, will direct an account of the profits to be taken in 
usual way from that date. 

Attorney for the Appellant: Mr. R. C. Chick. 
c Attpraeye lorthe Respondents : Messrs. Dhur and 
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MOTB8. 

limunm t how far bhglibh law applicable in imdia. 

A tenn of years was held to be persoiialty in India in case of Armenians as it is under the 
English Law (1896) 24 Gal. 216. 

Statute of Frauds (29 oharles II, G. 8) except so far as it has been repealed was held 
applicable to Parsis in India:—(1881) 6 Bom. 863. 

See our Notes to 1 M.I.A. 176 in the Indian Reports Vol. I. p. SO.J 


[ 809 ] The 4th April, 1881. 
Present : 

Mr. Justice Wilson. 


Steel and others 
versus 
Bobarts. 


Appkcation on behalf of Arbitrators — Reference —Coifs of Reference. 

There is nothing in the Givil Procedure Code which authorizes arbitrators to apply to the 
Ckiurt for confirmation of an order passed by them making payment of their fees a condition 
precedent to the hearing of a reference. 


Messrs. Barrow and Dignam, who were the arbitrators appointed in the 
Above-mentioned suit to arbitrate between Mr. Steel and Mr. Bobarts in certain 
matters which were known as the Bavelie, Burlah, Fanicherra and Stainforth 
(references, applied to the Court on motion, notice of which was duly served on 
the defendant’s attorney, for confirmation of an order passed by them on the 
illst March 1881. 

It appeared that the arbitrators had given their award in the Bavelie 
reference in favour of the plaintiff, and that they had also made an award in the 
Burlah refwence and that the arbitrators’ fees for attendance and preparing the 
latter award amounted to Bs. 8, 349, which sum had not been paid; and that on 
the 30th September 1880, they gave notice to Utlrasrs. Sanderson and Co., the 
plaintiffs’ attorneys, that the award was ready md would be filed on payment 
of the arbitrators’ lees. . Qn the receipt of this intimation, Messrs. Stmderson 
end Co. wrote to Messrs, l^tmfry and Co., the defendant’s attorneys, expressing 
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their readiness to pay their clients' share, and suggesting that Messrs. Eemfry 
and Oo. should pay the defendant’s share, and that the award should then 
be filed. Messrs. Bemfry and Co. replied that it was the plaintiffs’ duty to 
take up the award. 

The arbitrators met on the 2nd March 1881, at which meeting both the 
plaintiffs and defendants were represented, and decided on passing the following 
order as to the undermentioned reference; 

“ Panioheira and Stainforth references.” 

“"‘Ordered, subject to the sanction of the Court being obtained, that, without 
prejudice to any order or award that may hereafter be made as to how the 
costs of these references and awards are to be hereafter paid or borne by the 
parties, the parties do pay the arbitrators’ fees of these two references 

to be fixed by the arbitrators) in equal shares,—that is to say, one-half by 
Messrs. Sanderson and*Co.’s clients, and the other half by Mr. Bemfry’s 
clients ; and that the arbitrators’ fees for every subsequent meeting be paid by 
the parties in the same proportion before such meeting is opened. In the event 
of either party not paying the fees hereby directed to be paid, the arbitrators 
will proceed ex parte in the reference or references as to which default shall 
be made at the instance of the party who shall pay such fees. Messrs. Sanderson 
and Co. are directed .to apply to the Court for the sanction required to the 
arbitrator’s order; and the arbitrators direct that their costs of such application 
be costs of the reference, whatever may be the result. ” Mr. Eemfry at this 
meeting protested against such an order, on the grounds that the deed of sub¬ 
mission providing for the references contained no provision for prepayment of 
fees, and that no such condition precedent to the hearing of a reference 
could be made. The arbitrators, however, replied that els. 1 and 3 of 
this agreement empowered the arbitrators to regulate the proceedings,” to 
which Mr. Eemfry replied that such regulation referred only to the mode of 
proceeding and the reference in which matters were to be taken. The order 
was ultimately passed as set out above, and the matter came up before the 
Court on motion, asking for confirmation of the order. 

Mr. Allen for the Plaintiffs. 

Mr. Bonnerjee for the Defendants. 

Wilson, J., decided that, where a matter is before arbitrators, it is out 
of the hands of the Court; that although the Civil Procedure Code 
gives power to the Court to interfere in various ways in arbitration 
matters, it makes no provision for such an application as the present. Such 
being the case, added to the fact that he considered that no sufBcient reason 
for making the application had been advanced, the motion was dismissed 
with costs. 

Application dismissed. ' 

Attorneys for the Applicants : Sanderson and Co. 

Attorneys for the opposite party ; Bemfry and Bemfry. 
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£ 81*1 ^ March, 1881. , . * 

/F^sent: 

Me. Justice Bboughton. 


Juggut Chunder Boy and others.^Plaintiffs 

versus 

Boop Chand Shaw a nd others.Defendants. 


. Suit on Hathchitta — Partnersktp—Some Partners denying Debt, 
others admitting Debt—Costs as between Defendants. 

In a suit brought against several partners to recover a sum of money on a hathohittUt 
some of the partners denied the debt and the partnership, whilst others admitted both the 
partnership and the liability ; the Court found in favour of the plaintiils, and gave them a 
d^ree for the amount sued for with costs, and ordered the defendants who had disputed the 
debt and the fact of the partnership, to pay the costs of the other defendants, who had 
Admitted their liability. 

JUGGUT Chunder Eoy, Surut Chimder Boy, and Protab Ohunder Boy 
traders, sued the defendants (Boop Chand Shaw, Sonatun Shaw, and Bakhal Das 
Shaw (an infant), who were alleg^ to carry on business as “ Nodear Chand, Boop 
Chand, Sonatun, and Tariney Pershad Shaw,”) for a sum of Bs. 2,760, principal 
and Bs. 319-14-9, as interest up to 14th June 1880, due on a hathchitta, 
dated 2nd July 1879, signed by the defendants’ gomashta Mohanundo Shaw 
alleging that they had demanded payment, but that it had been refused. 

Boop Chand denied the partnership, and denied the debt, and stated that 
Mohanimdo Shaw had no authority to sign the hathchitta on his behalf. He 
farther stated, that, some years ago, he had inherited, on the death of his 
father, a certain share in a business which bad been carried on by his father 
in partnership with others, under the name of Chintaram, Nodear Chand Shaw, 
and that he had remained in the firm till June or July 1877, when he withdrew, 
and that since that time the business had been carried on, so far as he was 
concerned, for the purposes of being wound up. 

Taimy Pershad Shaw and Chand Mohun Shaw admitted the partner* 
ship and the debt, and stated that they had always been ready to liquidate it. 
but that they had been prevented by their copartners. 

£812] Mr. Kenney and Mr. T. A. Apcar for the Plaintiffs. 

Mr. Bonnerjee for the Defendant Boop Chand and the second Defendant. 

Mr. Dutt for the third, fourth, and fifth Defendants, contended that, having 
admitted the debt, he was entitled to his costs< 

Mp. Jastioe Bpoa^ton found that the defendants were partners, and 
gave a decree in favour of the plaintiffs against all the defendants, and ordered 
Boop Chand to pay the costs incurred by Tariney Pershad Shaw and Chand 
Mohun Shaw, and the costa of Bakhal I>os8 to be paid out of the partnership 
assets, aftet satisfaction of the debt. 

Attorneys for the j^intiffs; Mooherjee and Deb. 

Attorneys for the Defendants: Swinhoe d Co 0. Q. Gangooly. 





' AOHU]^ HAH^TA A6. «. MAHTA &o. [1881] L. B. ft G»l. |1S 

[6 Gal. 818] 

« , 

The 9th Mmch, 1881. 


Pbbsekt: 

Mr. JusTlCB Cunningham and Mr. Justice Prinsep. 


Acbul Mahta and Others.Defendants 

versus 

Bajun Mahta and Others.Plaintiffs. " 


Easenient — Lhmtaticm, PUd'iif-—Limitation Act (XV of 1877), s. 26—Preamnptwm of a Grant. 

In a suit to establish an easement when limitation is pleaded, the proper issues to frame 
under s. 26t of Act XV of 1877 (Limitation Act) are;— 

(i) Whether the easement in question was peaceably, openly, and as of right, enjoyed by 
the plaintiff, or those through whom he claims, within two years of the institution of the suit 
and 

(ii) in the event of the above issue being found in the negative, whether there is evidence 
of enjoyinent on the part of the plaintiff, or those through [813] whom he claims, of such 
a character and duration as to justify the presumption of a grant or other l^al origin of the 
plaintiff’s right independent of the provisions of Act XV of 1677, s. 26. f 

This was a suit brought by the plaintiff Bajun Mahta, in the Court of the 
Additional Munsif of Contai, to establish his right of way over a footpath 
through the defendants’ premises. He alleged, that he had been using the 
same for a period of upwards of fifty or sixty years prior to September 1877, 
and that the defendants had then wrongfully closed it up in execution of a 
collusive decree obtained in a suit to which he was not a party, although he had 
previously instituted criminal proceedings against them with reference to the 
obstruction of the pathway and been successful in getting it reopened. The 
defendants, amongst other pleas, raised that of limitation, alleging that the 


* Appeal from Appellate Decree, No. 2297 of 1879, against the decree of W. Cornell, 
Esq., District Judge of Midnapore, dated the 7th July 1879, revei'smg the decree of 
Baboo Kalli Nath Dhur, Munsif of Gontai, dated the 29th June 1878. 

t [Sec. 26 .—^Whete the access and use of light or air to and for any building have been 

peaceably enjoyed therewith, as an easement, and as of right. 
Acquisition of right to without interruption, and for twenty years, and where any way 
easements. or watercourse, or the use of any water, or any other easement 

(whether affirmative or negative) has been peaceably and openly 
enjoyed by any person claiming title thereto as an oa.<iement and as of right, without inter¬ 
ruption, and for ^enty years, 

the right to such access and use of light and air, way, watercourse, use of water, or other 
easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period ending within two 
years next before, the institution of the suit wherein the claim te which such period relates 
is contested. 

Explanation .—Nothing is an interruption within the meaning of this section, unless 
where there is an actual discontinuance of the possession or enjoyment by reason of an 
obstruction by the act of some person other than the claimant, and unless such obstruction 
is submitted to or acquiesced in for one year after the claimant has notice ■ thereof and of the 
person maki n g or authorizing the some to be made.] 
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plaintiff had not enjoyed the easement within the period of two years before the 
institution of the suit. The Munsif having dismissed the case in thd first 
instance, the plaintiff appealed to the Judge, who, in giving him a decree, 
observed, that he found no proof that there was any interruption (which was 
submitted to for one year) before December 1875, the plaintiff not only having 
contested the matter in the Criminal Court, but having also prosecuted the 
defendants, who were punished under s. 188 of the Penal Code in June 1876. 

From this decree the defendants appealed to the High Court. 

Mr. ff. C. Mendies for the Appellants. 

Baboo Shooshi Bhoosun Dutt for the Eespondents. 

The Judgment of the Court (CUNNINGHAM and Pbinsbp, ,TJ.) was 
delivered by 

Cunningham, J. —In this case the plaintiff’s cause of action is the forcible 
obstruction in September 1877 of a right of way through the defendants’ 
premises, which the plaintiff alleges that he has peaceably and publicly used 
for upwards of fifty years. The original Court, finding that no easement was 
proved, and that any use made of the way by the plaintiff was permissive only, 
dismissed the suit. 

[»«] The lower Appellate Court, considering that th e right of way two feet 
wide was proved, reversed the decision of the Munsif, and gave the plaintiff a 
decree. The objection, however, was taken, and is now urged before us in 
special appeal, that there was no proof of enjoyment within two years before 
the suit was brought, and that, accordingly, the right was barred under the 4th 
para, of s. 26 of the Limitation Act of 1877. 

As to this point the Judge observes; “I do not find any proof that there 
was any interruption (which was submitted to for one year) before December 
1875.” This remark appearil to refer to the explanation given in the section of 
an “ interruption, ” and leaves indistinct the point whether, there had been an 
actual enjoyment of the plaintiff, or those under whom or in whose right he 
claims, within two years of the institution of the suit. Wo must, therefore, 
refer the following issues to the lower Appellate Court. 

1. Was the right of way in question peaceably, openly, and as of right, 
used by the plaintiff or those through whom he claims within two years of the 
institution of the suit ? Supposing that it was so enjoyed, and with reference 
to the alleged antiquity of the right and the observations of their Lordships of 
the Privy Council in Makar at Ba^roop Koer v. Syed Abdul Ilossein (L. E., 7 
I. A., 240), we further direct the following issue:— 

2. Is there evidence of enjoyment on the part of the plaintiff, or those 
through whom he claims, of such a character and duration as to justify the 
presumption of a grant or other legal origin of the plaintiff’s right, independent 
of the provisions of s. 26 of the Limitation Act of 1877. 

NOTES. 

{See our Notes to I. L. R. 8 Cal. 956 in our Law Reports Reprints.] 

Case remanded. 



BAMSEBUK &o. v. BAMLALL EOONDOO [1881] I. L, R. 6 OaI. 81^ 

[8183 SMALL CAUSE COUBT BEEEEENCE. 


The 9th and 38th February, 1881. 

Present: 

Sir Btchard Garth, Kt., Chief Justice, anu Mr. Justice Pontipex. 


Ramsebuk and others.Plaintiffs 

versus 

BaifiTall Koondoo.Defendant.’’ 


[=8 G. L. R. i87 J 

Parties—Adding plaintiffs in actions of contract — Non-jotnder—Joinder of 
plaintiffs after 4ime for bringing suit Jins expired, Effect of — Co-contrac¬ 
tors—Limitation Act (XVof 1877), ss. 20and 32 —*' Prescribed period *'— 
Procedure—Suit by members of joint Hindu family carrying on trade in 
partnership. 

Two of the sons out of a joint init.ik'ihara family, consisting of a father and three sons 
and the widow and sons of a deceased son, and carrying on business in partnership, sued to 
recover money due on a hathchitta, dated the lltli December 187fi, the last payment made 
and entered by the defendant being on the 20th Julv 1877. No tune was fixed for payment 
of the money, so that it became payable on the date of the hathchitta. 

The suit was instituted on the 10th July 1880, and came on for hearing on the 26th 
July, when an objection was taken, that all the parties who ought to sue wore not on the 
record. On the application of the original plaintiffs the names of the father and the third 
son wore then added, and the plaintilTs were described as surMMng partners of the deceased 
son. At the time the additn nal plaintiffs were made parlies, the suit was, as regards 
them, barred by limitation. 

Held, that the additional plaintiffs were rightly made parties to the suit, notwithstand¬ 
ing that the suit was, ns far as they wore concerned, barred 

i 

In actions of contract it is the right of the defendant, if he takes the objection in proper 
time, to insist upon all the persons with whom ho contracted being joined as plaintiffs, and 
if, after the objection has been raised, the plaintiff proceeds with the suit without taking 
steps to add the person or persons whose nonjoinder has been objected to, and the Court finds 
that the objection is well founded, the suit must be dismissed. 

That, inasmuch as the original plaintiffs could only enforce their claim in conjunction 


•Case referred for the opinion of the High Court under s. 7, Act XXVI of 1864, by 
H. Millet, Esq., and Baboo Koonjo Lall Banetjee, the First and Second Judges of the Calcutta 
Small Cause Court. 


3 OAt.—74 
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with the added plaintiffs, and the addedplaintiSs were barred by s. 22,* of Act XV of 1817, the 
claim of the original plaintiffs was alS|p barred. 

Boydonath Bag v. Giish Chunder Boy (I, L. R., 3 Cal., 2G) dissented from. 

[ 816 ] That the suit, if all the plaintiffs had originally joined in suing, would not have 
been barred by s. 20t of Act XV of 1877. The words “prescribed period ” in that section 
mean, not the period prescribed for the payment of the debt, but the proscribed period of 
limitation. 

There is no equity, but often much injustice, in allowing one joint-contractor out of 
many to sue a defendant, notwithstanding an objection duly made by the latter ; and the 
Court has no right to allow one contractor to recover under such oirourastances, though he 
may no doubt afterwards adjust the sum which he recovers with his co-oontractors. 

As between the members of a joint familj', any one or more may be authorized by the 
rest to act as their agent or agents in any business transaction ; but when a joint family or 
any members of it carry on a trade in partnership, and contract with the outside public in 
the course of that trade, they have no greater privileges than any other traders. If they 
are really partners, they must be bound by the same rules of law for enforcing their contracts 
in Courts of law as any other partnership. 

The facts of this case fully appear from the referring order, which was as 
follows:— 

“ This suit was originally instituted against the defendant on the 19bh 
July 1880. It is based upon a hathchitta dated the 2nd Pons 1283, corresponding 
with* the 11th December 1876, for recovery of Es. 529-1 as principal and 
interest. The suit was originally instituted by Eamsebuk and Sewratton 
Chand, residing in Calcutta, describing themselves as carrying on businiip 
under the firm of Sew Churnlall Luchmondeen. The case came on for heari^ 
before the first Judge, on the 26th July last, when the defendant pleaded 
misjoinder of parties, though, properly speaking, it ought to have bepn nonjoinder 
of parties. Accordingly, on the application of the first two plaintiffs on the 
record, the names of the other two plaintiffs. Sew Churnlall and Bhogowandeen, 


Kftect of substituting or 
adding new plaintiff or 
defendant. 


Proviso whore original 
plaintiff dies. 


Proviso whore original 
defendant dies. 


Effect of payment of in¬ 
terest as such. 


*£Sec. 22.—When, after the institution of a suit, a new 
plaintiff or defendant is substituted or added, the suit shall, as 
regards him, be deemed to have been instituted when he was so 
mode a part} . 

Provided that, when a plaintiff dies, and the suit is con¬ 
tinued by his legal reprosent.itive, it shall, as regards him, be 
deemed to have been instituted when it was instituted by the 
deceased plaintiff: 

Provided also that, when a defendant dies, and the suit is 
continued against his legal representative, it shall, as regards, 
him, be deemed to have been instituted when it was instituted 
against the deceased defendant.] 

t[Soc, 20 • -When interest on a debt or legacy is, before the 
expiration of the prescribed period, paid as such by the person 
liable to pay the debt or l^acy, or by his agent duly authorized 
in this behalf, 


or when part of the principal of a debt is, before the expiration of the prescribed period, 
it- ■ paid by the debtor or by his agent duly authorized in this behalf, 

Effect of part-payment a new period of limitation, according to the nature of the 
of principal. original liability, shall be computed from the time when the 

payment svas made 

Provided that, in the case of part-payment of the principal of a debt, the fact of the 
payment appears in the handwriting of the person making the same. 


Effect of receipt of pro- 
dnee of mortgaged land. 


Where mortgaged land is in the posseession of the mortgagees 
the receipt of the produce of such land shall be deemed to a 
payment for the purpose of this section.] 
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were added, with the additional description of surviving partners of Luohmon- 
f^feen, the name and style of the firm Sew Churnlall Loichmondeen being 
<‘.«^till retained. These parties were added, subject to the objection then taken 
by the defendant, leave being granted to him to raise the same objection 
at the hearing. Sew Churnlall is the father of the other plaintiffs, one other 
son, Luchmondeen, having died some four years ago. At the time the new 
plaintiffs were added, the suit as regards them was barred by limitation. The 
First Judge, being of opinion that the suit in this form could not proeood, 
[817] dismissed it. Against this decision an application for a new trial was 
filed, and admitted by us. Treating the new trial suit as a fresh one, the 
defendant put in the following pleas :—Deny plaintiff’s right to sue, limitation, 
and never indebted. No plea was recorded on the ground of nonjoinder of 
parties. With the defence thus recorded we have tried the suit dn iwoo. So 
far as we could understaKd the nature of the objection touching the plaintiff’s 
right to sue, it was based on the ground of the names of the two last joined 
plaintiffs, Sew Churnlall and Bhogowandeen, being added aftor their right to 
institute the suit was barred by limitation, and the two other plaintiffs being 
legally incompetent to maintain the suit, and the names of the heirs of Luch- 
mondoon not being added as plaintiff's. We are of opinion that the parsons 
who have been joined together as plaintiffs are pnmA facte the proper parties 
to majntain the suit, as they are the persons who are interested in the subject- 
matter of the suit, and with whom virtually the original contract was made by 
the defendant. As regards Luchmondeen’s heirs, his widow and sons not being 
made parties to the suit, we do not consider it absolutely necessary that they 
sHteuld be impleaded either as plaintiffs or defendants • firstly, because oven if tbo 
widow, under the Mitakshara law wliich governs the case had a right as well as 
her sons, they were members of a joint undivided Hindu family living in comrnon- 
sality (where each member acts as an agent for the others), and were fully 
represented by the sundving partners, who, when there is aqliange in the 
partnership, are the proper persons to sue and be sued in respect of all contracts 
made by or with tlie firm (Lindley on Partnership, 4tli Edition, p. 490). 
Secondly, because, in the absence of a statutory jjrovisioii, this has been the 
procedure in such suits recognised by the existing practice of this Court. We 
have next to consider whether the suit of the two first plaintiff's is also barred. 
We are satisfied that the law never intended it to be so. The very words of 
s. 22 of Act XV of 1877 are quite against such a construction. The words of the 
section are : “ the suit shall, as regards him, be deemed to have been instituted 
when he was so made aSparty.” This is very [818] plain .language eobviously 
meaning that it is not intended to aff'ect a plaintiff who has instituted his suit 
within time. This is the view taken by Mr. Justice Markuy in Boydonath Bag 
V. Gnsh Chundar Boy (I. L. R., 3 Cal., 26) of the identical words m s. 22 of Act 
IX of 1871, which have been re-enacted by s. 22 of the present Limitation Act, 
though it is true PaiNSEP, J., differed from him. Another point has been raised 
by the defendant’s pleader. He argues that as the payments were not made 
within the prescribed period for payment, this suit is even against all the plain¬ 
tiffs barred by limitation. The hathchitta on which the suit was brought is 
for Rs. 460-8, and is dated the 11th December 1876 .(2nd Pous\283). The 
payments made and entered by the defendant in it wore as follows :— 


2iid January 1877 (loth Pous 1283). . .Rs. 50 

nth April 1877 (30bh Choitro 1283). .Rs. 40 

20th July 1877 (Gth Srabun 1283).Rs., 40 


Total . . .Rs. 130 
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** !iRi« tmit vifas instituted on^he 19th July 1880, only one day within time 
if the last psiyment on the 20th July 1877 gives rise to a new period of 
limitation. 


No time is fixed for the payment of the money, so it becomes due on the 
date of the hathchitta, viz,^ the 11th December 1876. The alignment is, that 
the words in s. 20 of Act XV of 1877, “ before the expiration ot the prescribed 
period ” refer, not to the prescribed period of limitation, but to the period pre¬ 
scribed for the payment of the debt. This argument is derived from the fact that, 
in other sections of the Act the words used are, “ before the expiration of the 
prescribed period for the suit ” (s. 19), or “ in computing the period of limitation 
prescribed for any suit, apjieal, or application ” (s. 12), or some such words ; and 
that accordingly “ the prescribed ” in s, 20 does not mean the prescribed period 
of limitation, but the period prescribed for the payment of the debt. In our opinion 
however, they mean the prescribed period of limitation, although the section does 
not expressly refer to suits. Reading s. 20 together with s. 4 of the Act, which 
is the section that prescribed the difi'erent periods of limitation for different 
descrip[819]tions of suits, the words “ prescribed period ” in s. 20 have, we 
think, reference to s. 4* and the second schedule of tlie Act. The words “pres¬ 
cribed period ” alone are obviously used ior the purpose of conciseness, as it will 
be found that they are similarly used in illustration rf;) of s. 4i of the Act, while 
there can be little doubt about their meaning m the illustration referred to. 
We may further remark that Mr. Ninian Thompson has also put a similar 
construction upon the same words used in s. 20 of Act XIV of 1871 (yidc 
page 17 of his supplement to a commentary on Act XIV of 1859). Again, if the 
argument of the defendant’s pleader is a sound one, s. 20 will only apply % 
debts payable at some date subsequently to the date on which they were con¬ 
tracted, and not to debts payable on demand. Indeed, payments made in respect 
of a debt to become due, would not be a payment of a debt. If money is borrowed 
on the 1st January, and it is agreed that it shall bo repaid on the 1st February, 
strictly speaking there is no debt till the 1st February. Then, again, it could not 
give rise to anew period of limitation, for the limitation would run, not from the 
date of payment, but from the date the debt became due, such as ihe Ist February. 
In other words, if the argument is a good one, the section is wholly infructu- 
ous. Such cannot, we think, have been the intention of the Legislature. We 
have next to decide whether the two plaintiffs who instituted this suit can 
recover judgment against the defendant for the entire claim. We are of 
opinion, that either as partners, or as members of a joint undivided Hindu 
family, they have a right, at least to some portion of the money sued for, 
though what that proportion is wo cannot decide. We see, however, no reason 
why the two plaintiffs who originally instituted the suit should not succeed 
in respect of the entire claim. We are of opinion that each member of a joint 
undivided Hindu family, and every partner of a partnership, is an agent for the 


*£Seo. 4 :—Subject to the provisions contained in sections 
Dismissal of suits, etc., five to twenty-five (inclusive), every suit instituted, appeal 
instituted, etc., after period presented, and application made after the period of limita- 
ofclimitation. • tion prescribed therefor by the second schedule hereto annexed, 

shall be dismissed, although limitation has not been set up as a 
defence. 


Explanation .—A suit is instituted in ordinary cases when the plaint is presented to the 
proper Officer; in the case of a pauper, when his application for leave to sue as a pauper is 
filed ; and in the case of a clfiim against a company which is being wound up by the Orart 
when the claiu^t first sends in his claim to the official liquidator, j ^ ’ 

tiSeo. 4 (fe) ;~An ajqt^ prowsnted after the prescribed periodiis admitted and iwia 
tewd. The am^ shall, tiaverteele88.be dismissed.| * ana rogis- 
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other memterg or partners. A firm so constituted in th^ name under whioh a 
suit is originally brought and maintained, represents the whole family. A joint 
undivided Hindu family is a little commonwealth, in which every member 
works for the common good. The earnings and the acquisitions of property 
by each member, wherever made, are the [820j earnings and acquisitions of the 
whole family, and their interests in all respects are identical; and if the 
members are individually capable of acquiring property for the use of the whole 
family, they can certainly sue and be sued individually. The two partners 
or plaintiffs, at the time they instituted the suit, were alone in Calcutta, and 
the two others in Lucknow. In one sense, therefore, these two partners can 
fairly say that they alone carried on the business in Calcutta in the name of 
the firm, quite irrespective of the two other partners, and in point of fact they 
actually did so ; they, therefore, sought to recover the money in the name of 
the firm, which included all tlie partners, in respect of an entire and indivisible 
contract. The Court has power, under s. 26 of the Civil Procedure Code, 
extended to this Court, to give judgment for one or more of the plaintiffs 
who may be entitled to relief, and under s. 32 of the aforesaid Code, we can 
also strike out the names of any plaintiff who may have been improperly 
joined. The hathchitta given by the defendant to the plaintiff Eamsobuk 
was joint, and did not specify shares, the money due under it was payable 
collectiyely, and not distributively ; and as the defendant has no defence on 
the merits, we are of opinion that, in the interests of justice, there should be a 
judgment for the two first plaintiff's who instituted the suit, for the whole 
amount of the claim. Both sides have asked us to refer certain questions 
to the High Court, and as we think that they are important, we are quite 
willing that they should be referred to a higher tribunal. The questions referred, 
which are in nearly the same language as those given to us by the defendant’s 
pleader, are:— 

“ 1. Whether, upon the findings arrived at by the Court, the claim of the 
plaintiff's is barred, because the names of the two plaintiff's were added to the 
plaint after the suit as against them was barred 

“ 2. Whether the Court, on the application of the first two plaintiff's, had 
power to add the names of the third and fourth plaintiff's, the defendant having 
objected that the suit, so far as the third and the fourth plaintiffs were con¬ 
cerned, was barred '? 

“ 3. Whether or not the suit is not altogether barred, having regard to 
the terms of s. 20 of the Indian Limitation Act of 1877 ? 

[821] “ 4. Whether the first and second plaintiff's, having by their own 
application made the third and fourth plaintiffs parties, can ask the Court to 
give them (the first and second plaintiffs) a judgment separately from the third ■ 
and fourth plaintiff's ? 

“ 5. Can the Small Cause Court enter into the equitable r45hts of the 
plaintiffs as between themselves ? or is not the Small Cause Court a Court of 
Equity for defendants only in terms of s. 25 of Act IX of 1860, by which 
legal claims or demands are permitted to be brought into Court wii*h permission 
to the defendants to plead equitable defences ? 

“6. Whether the view taken by the Court of the right of the plaintiff’s 
as joint members of an undivided Hindu family, or as members of a trading 
partnership re their debtor, is correct ? Contingent upon the opinion of the 
High Court our judgment is for the full amount sued for in favom of the two 
first plaintiffs alone, and the suit is dismissed as against the last two plaintiffs.” 

Mr. B. Alien for the plaintiff's.—The suit is not barred with respect to the 
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original plaintiffs. Section 22 of Act XV of 1877 only provides that 
the suit should be barred with respect to the party joined. ^ This would 
not affect the original plaintiffs, as the right still remained in the others, 
though the remedy was gone: Boydonath Bag v. Onsh Ghunder Boy (I. L. E., S 
Cal., 26), which was decided on similar words in s. 22 of Act IX of 1871. 
[Garth, 0. J.—Then a plea of nonjoinder would be of no use.] It is practi¬ 
cally done away with, it only entails adjournment. [GARTH, 0. J.—The defen¬ 
dant may have a right of set-off, which possibly he would not be able to avail 
himself of, unless all the plaintiffs were joined. PoNTiFEX, J.—Must there 
not be a proper institution of a suit to save plaintiffs from being barred by 
limitation—just as an incomplete acknowledgment is not sufficient —and can the 
suit be said to be properly instituted unless all the parties who ought to be plain¬ 
tiffs are before the Court ?] The suit is sufficiently complete to save the bar of 
limitation; the whole debt is due to each of the plaintiffs, and if one is allowed 
to recover, there is no injustice done to the [822] defendant. Section 26 of 
Act X of 1877 provides, that the Court mav give judgment for such one or more 
of the plaintiffs as may be found entitled to relief. This section is made applic¬ 
able to the Presidency Small Cause Courts. [PoNTiFEX, J.—Here the added 
plaintiff's were only before the Court for the purpose of being dismissed as 
being barred.] It is submitted they are before the Court in a suit, and the 
Court could act under s. 26. Then it is submitted, the original plaintiff's can 
sue as agents for, and on belialf of, the other members of the joint family. 
[PONTIFEX, J. —If you put thoir right to sue on the ground of their being a 
Mitakshara family, you must show that; a kurta may sue alone without joining 
the adults.] The origiujil plaintiffs are agents of the other members ; they are 
the only members residing in Calcutta: it is submitted they can sue alone: 
Qocool Doss V. Tcjram (Unreported), decided on the 24th January 1879 b> 
Wilson, J. [PONTIFEX, J.—That was only as to surviving partners.] See 
Kelsal V. Gopaul Doss (l Taylor and Bell, 338). These plaintiffs can bind the 
others; therefore, they can sue alone. See Lindley on Partnership, 491; 
Agacto v. Forbes (14 Moore’s P. C., 160). Under s 20 of Act XV of 1877, the 
original plaintiffs are not barred, the words “ prescribed period ” mean the 
prescribed period of limitation, not the period fixed for payment of the debt. 
The contrary has been decided in Tariney Chtirn Nundy v. Shaikh Abdur 
Bohoman (2 C. L. E., 346); but that construction would make the section 
useless and unmeaning, as the learned First Judge shows in the reference, 
and it is submitted that decision is not correct. 


Mr. Piffard for the defendant was not called on. 

The Opinion of the Court was delivered by 

Gavtb, C. J.—Before answering seriatim the questions referred to us, 
1 think it necessary to explain what I consider to be the law with regard 
to the non-joindar of plaintiffs in actions of contract. This explanation will 
of itself afford an answer to most of the questions referred. In actions 
of contract, it is the right of the defendant, if he takes the objection 
£823] in proper time, to insist upon all the persons with whom he contracted 
being joined as plaintiffs , and if, after the objection has been raised, the plain¬ 
tiff proceeds with the suit without taking steps to add the person or persons 
whose nonjoinder has been objected to, and the Court finds that the objection 
is well founded, the suit must be dismissed. It is for this reason that the 
nonjoinder of plaintiffs in an action of contract has always been a plea in bar ; 
and the jost^ of the rale is manifest. If a defendant is sued by one only of 
two persons Inth whom he has contracted, he may have a set-off', or any other 
dnfenpe agni'mt the ^o, of ifhich he could not avail himself as against the one 
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mly ; and, besides this, the defendant ought always to be in a position to raeove^t 
his costs, if he succeeds, as against all the parties with whom he contracted* 
In the present case the two original plaintiffs yielded at once to the defendantis 
objection and the Court very properly, upon their application, allowed the two 
other plaintiffs to be added. But then the 22nd section of the Limitation Act 
presented a new difficulty to the plaintiffs, and upon this the main question in the 
ease depends. In England, since the passing of the Common Law Procedure 
Act of 1852, the amendment might have been made, if the Court thought pro¬ 
per, so as to protect the claim of the plaintiffs from limitation, because, after 
the amendment, the suit would be considered as having been commenced by all 
the plaintiffs at the time when it was first instituted. If the Court had reason 
to believe that all the plaintiffs had not been joined for some improper motive, 
the amendment would be refused ; but if it considered that the nonjoinder was a 
bomi fide mistake, the aogiendment would be made, for the express purpose of 
protecting the plaintiffs’ rights, and of preventing the Limitation Act from work¬ 
ing injustice. (See Lakin v. Watson (2 Cr. & M. 685), Brown v. Fvllerton (13 
M. & W. 556, and cases there cited at p. 556 of the Report). But the policy of 
the Legislature in this country has been to make the law of limitation much 
more strict than in England, and to take away, as far as possible, any discretion 
from the Courts to modify its strictness. The provisions of s. 22 of the Limitation 
Act seem to have been passed [ 824 ] with the avowed object of preventing such 
amendments being made in such a way as to relieve the plaintiffs from limi¬ 
tation ; and the effect of those provisions in such a case as the present is to 
render the amendment virtually useless to the original plaintiffs. If those 
plaintiffs cannot enforce their claim without joining the additional plaintiffs, 
and the additional plaintiffs arc barred from enforcing it by the law of limita¬ 
tion, it is obvious that the suit must fail. The lower Court seems to have sup¬ 
posed that the original plaintiff's ought in equity to succeed, although their 
co-contractors may be barred. But this would be directly at variance with 
the rule of law, which requires that all co-contractors should join in such a 
suit, and it would place it in the power of one or more of several plaintiffs (co- 
contractom) to render any objection by the defendant on the gi-ound of non¬ 
joinder ineffectual; because, by bringing their suit at the very last moment, 
to save limitation, they might always prevent their co-contractors being 
usefully joined, and so secure the judgment of the Court themselves to 
the exclusion of their co-contractors. We have been referred in the course 
of the argument to the case of Boydonath Bag v. Grtsh Chunder Boy (I. L. R. 
3 Gal. 26), in which Mr. Justice Markuv appears to have held, that, under 
circumstances similar to the present, the two original plaintiffs would be 
entitled to a decree, though their co-contractors were barred. I confess I cannot 
understand, nor agree with that decision; and if Mr. Justice Peinsep had 
concurred in that view, I should have thought it right to refer the question to a 
Full Bench. But as I understand, Mr. Justice PliiNSEP decided the appeal 
upon another ground. Of course, if in this case it had been found in the Court 
below as a fact, that the contract was made betv'een the defendant and the two 
original plaintiffs only, there would be no difficulty in deciding in their favour, 
because then the joinder of the two other plaintiffs would only^^iave been a 
mi^oinder, which by s. 31’’' of the Code of Civil Procedure is never now fatal to 

*£Seo. 31:—No suit shall be defeated by reason of the mis- 

Suit not to fail by reason joinder of parties, and the Court may in every suit deal with 
of misjoinder. the matter in controversy so far as regards the rights and 

interests of the parties actually before it. 

Nothing in this section shall be deemed to enable plamtiff to join in re^ct of distinct 
causes of action.] 

* 
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a isuit (Seoijon 31 of the Oivil Procedure Code has, however, not been extended to 
||3e Presidency Sma^l Ca^se Coulls— Bep. note). That section is a'reproduotion of 
' I; 19 of the Common Law Procedure t&28} Act, 1860, and applies (for good 
reasons) to eases of misjoinder only. There can never be any injustice in allow¬ 
ing ioo many plaintiffs to sue together, or in allowing them to frame their suit 
either jointly or severally, or in the alternative, because the defendants ip suph 
a case can always set up different defences against different plaintiflfsi and is in a 
position to obtain his costs from all or any of them against whom he may succeed. 
The Court can always dismiss a suit against one or more plaintiffs without 
difficulty or injustice, and without incurring any of the objections which are 
applicable to the case of nonjoinder. Thus, for instance, suppose that three 
persons, A, B, and C, sued D upon a contract, and D’s defence was, that he 
made the contract with A and B alone, and that as against them he has a set¬ 
off. Then, if all the three plaintiffs succeeded in proving their case against the 
defendant, he would be defeated, because, as against the three, he would have 
no right of set-off. But if, on the other hand, the defendant proved that he 
made the contract wdth A and B only, the suit would be dismissed as against 
0, and "P would probably get his costs against him; but as regards A and B 
the question of set-off would be tried, and the defendant would succeed 
or not according as he proved that plea. This is the reason why both 
by the Common Law Procedure Act of 1860 and the Indian Code of 
Civil Procedure, misjoinder of plaintiffs can never be fatal to a suit, 
though nonjoinder of plaintiffs may. Now, as I understand, the lower Court 
has found in this case, that all the four plaintiffs were partners in the 
concern, and that the defendants contracted with all jointly, and it is difficult 
to see how upon the facts the Judges could have come to any other conclusion. 
The assets of the firm were the joint property of all the partners; the firm was 
conducted with their joint moneys ; and the business appears to have been 
carried on by the acting partners on behalf of all the four. If I considered 
that there was any room for doubt as to this point, I should be disposed to 
send the case back to the Court below to have it reconsidered ; but as the 
original plaintiffs declined to raise that question upon the defendant’s objection, 
I think, that if the case went back, it could only be at the plaintiffs’ cost. 
[ 828 ] Having thus explcined what I consider the law to be as applicable to the 
case, I will proceed to answer the question referred to us seriatim ;— 

1. I think that the claim of the original plaintiffs is barred, because they 
can only enforce their claim in conjxmction with the other plaintiffs, and the 
other plaintiffs are barred by s. 22 of the Limitation Act. 

2. It was in the discretion of the Court to add the names of the third 
and fourth plaintiffs, and I think that, under the circumstances, they were 
right in so doing. 

3. The suit, in my opinion, would have been in time if all the plaintiffs 

had joined, in the first instance. I quite agree with the learned Judges pf the 
Smaff Cause Court that the word “ prescribed period ” in s. 20 means, not the 
period prescribed for the payment of the debt, but the prescribed period of 
limitation. * We were referred to the case of Tariney Chv/rn Nundy v. Shaikh 
Ahdur Bohoman 2 (C. L. R., 346), in which a contrary view appears to have been 
entertained; and if it was necessary for the purpose of this case, we should 
refer the point to a Full Bench. But having regard to our judgment upon 
the other point, it is not necessary. ’ 

4. F4l the reasons already #ven, I tl^lij i^tbat the first and second 
plaintiffs ai^ not entity'<to the jud^eij^^Jl^ Obort. >• 
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6. There is no equity, in my opinion, |mt often much injustice, in allow¬ 
ing one joint contwctor out of many to sue the defchdant, notwithstanding ^ 
objection duly made by the latter; and the Court has no right to allow ono 
contractor to recover under such circumstances, though he may no doubt after¬ 
wards adjust the sum which he recovers with his co-contractors. 

6. As betwran the members of the joint family, any one or more may, of 
coarse, be authorized by the rest to act as their agent or agents in any business 
transaction ; but when a joint family, or any members of it, carry on a trade, 
in partnership, and contract with the outside public in the course of that trade] 
they have no greater privileges than any other traders. If they are really 
partners, they must be bound by the same rules [8273 of law for enforcing 
their contracts in Courts of law as any other partnership. The defendant 
will have the costs of this reference. 

Attorney for the Plaintiffs: Mr. Hart. 

Attorney for the Defendant: Mr. E. 0. Moses. 


MOTES. 

(JOlMt CONTRACTORS: NECESSARY PARTIES TO SUIT— 

Persons having the same cause of action must sue jointly as ; 

(1) When all the necessary parties were not joined in a partnership suit it was dismissed: 
—(1887) 14 Cal. 791. 

(2) One only of two or more co-partners cannot sue except in case of assignment by the 
other or others:—(1892) 14 All. 524. 

(3) In a suit against a firm some alone could be sued, allowing the right against the 
other to become barred :—(1882) 6 Bom. 700. 

(4) One alone sued to recover a debt which accrued due to his father, himself and his 
two brothers as members of a joint family. Held suit not maintainable :—(1883) 7 Bom. 217.. 

See also (1907) 6 C. L. J. 568 ; (1899) 29 Oal. 349 ; (1903) 25 All. 378 ; 29 All. 311. 

II. BUT THIS PRINCIPLE NOT APPLICABLE TO ACTIONS ON TORT— 

See (1897) 25 Gal. 285, a case of distraint. 


III. NOR TO CASES OF CO PARCENERS— 

See (1895) 6 M. L. J. 27. 

lY. LIMITATION AS AGAINST SUBSEQUENTLY ADDED PLAINTIFFS- 

* 

When Court does not add parties on its own motion limitation runs against them :— 
(1906) S3 Gal. 618. 


But not when Court acts suo imto :—(1892) 17 Mad. 12 ; (1892) 3 M. L. J. 176, 

Y. WHO ARE NECESSARY PARTIES— 

Bepresentativea of a deceased partner are not necessary parties to a suit on a firm debt:— 
(1892) 17 Bom. 6. 


Yl. WHEN TO ADD AS PI 

When acme persons entitle 
added as party d^endanta':—(li 


JIEFEMDANTS— 

refuse to join as plaintiffs, then alon^hey can be; 
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APPIl|IiATE CIVIL. 

[e G»i. m] 

The 11th March, ISdl. 

Pbesent : 

Mr. Justice Morris and Mr. Justice Tottenham. 


Dwarkanath Pal and others.Defendants 

versus 

Grishohunder Bundopadhya and others.Plaintiffs. 


Suit to cancel under-tenures — Parties—Act XI of 1859, s. 37.t 

On the 13th January 1871 A and B purchased an estate sold for arrears of Government 
revenue. The original proprietors asserted their right to collect the rents of a portion of the 
property by virtue of holding two shikmi talooks and a howla tenure. This right was affirmed 
by the High Court m April 1875, B had previously sold his interest to C. On the 29th May, 
1876, A created a patni of his eight annas in favour of D and E, and on the 4th July 1876, 
C purchased all the rights of the original proprietors. On the 18th January 1877, A sued 
Act XI of 1859, 8. 37, to chncel or vary the tenures, making the original proprietors, 

• Appeal from Appellate Decree, No. 1391 of 1879, against the decree of J. C. Geddes, Esq., 
Judge of Tippera, dated the 29th March 1879, affirming the decree of Baboo Uma Churn 
Kastogiri, First Subordinate Judge of that District, dated the 19th February 1878. 

tlSec. 37:—The purchaser of an entire estate in the permanently-settled Districts of Bengal, 

Behar, and Orissa, sold under this Act for the recover}' of arrears 
Rights of a purchaser due on account of the same shall acquire the estate free from 
of a permanently-settled all encumbrances which may have been imposed upon it after 
estate sold for its own the time of settlement and shall be entitled to avoid and annul 
arrears. all under-tonurcs and forthwith to eject all under-tenants, with 

the following exceptions:— 

First: —Istemraree or mokuraree tenures which have been held at a fixed rent from the 
time of the permanent settlement. 

Secondly . —Tenures existing at the time of settlement, which have not been held at 
a dxed rent. Provided always that the rents of such tenures shall be liable to enhancement 
under any law for tfib time being m force for the enhancement of the rent of such tenures. 

Thirdly .—Talookdaree and other similar tenures created since the time of settlement, 
and held immediately of the proprietors of estate; and farms for terms of years so held, when 
such tenures and farms have been duly registered under the provisions of this Act. 

n 

Fourthly: —Leases of lands whereon dwelling houses, manufactories, or other perma¬ 
nent buildings have been erected, or whereon gardens, plaotations, tanks, wells, canals, p lane H 
worship, or burning or burying grounds have been made, or wherein mines have been sunk. 

And Buiffi a piuchaser as is aforesaid shall be entitled to proceed in the manner prescribed 
b}r any law wt the time being in force for the enhancement of the rent of any land coming 
within the fourth jclass of exceptions above made, if he can prove the same to have been 
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C, and various tenants defendants, C objected tbi^ A had no right of suit or cause of action 
as he had parted with all his rights to D and E; and that as his entire interest in the estate 
was only eight annas, he could not sue to cancel a part only of the sub-tenures D and E 
then applied to be added as parties, and were made plaintiffs. 

Held, that A had no cause of action, as he had previously parted with all his rights 
as zemindar, to cancel these tenures m favour of D and E, nor could D and E sue, as the 
were not “ purchasers of an entire estate.” That A having no cause of action it was not 
competent to the lower Court to add IJ and E as plaintiffs, and so introduce a right of action 
which did not previously exist; and 

[ 828 ] That, even on the assumption that D and E wore properly made plaintiffs, the 
lower Appellate Court should have taken into consideration certain admissions made by them 
as to the existence of the undertenure, lioth before and after the Government sale. 

“m- * 

Sreemnnt Bam Dey v. Kookoor Chund (15 W. E., 481), followed. 

Mr. Jackson and Baboo Kashi Kant Sen for the Appellant. 

Baboo Srinath Doss and Baboo Byhuni Nath Doss and Munsbee Serajul 
Islam for the Eespondents. 

The facts of this case sufficiently appear from the Judgment of the Court 
(Morris and Tottenham, JJ.), which was delivered by 

HorFiSi J. —This suit was instituted by one GrishChunder Bundopadhya, 
one of two auction-purchasers, who, on the 13th January 1871, jointly purchased 
the estate, Talook Sributso Doss, when it was put up to sale for arrears of Govern¬ 
ment revenue on the default of the proprietors, Eaj Coomar Bose and Dino Nath 
Bose. After their purchase, the auction-purchasers found themselves unable, 
in four villages of the property, to realize rent direct from the ryot-cultivators, 
owing to the opposition of the former proprietors, the Boses who asserted their 
right to collect the rent in virtue of holding certain intermediate tenures in 
the shape of two shikmi talooks and one howla tenure. Various suits for rent 
were instituted against the ryot-cultivators, either by the Boses as plaintiffs, 
in which the auction-purchasers intervened, or vice versa by the auction-pur¬ 
chasers as plaintiffs, in which the Boses intervened. The litigation was carri¬ 
ed up to the High Court, and the final result in April 1875 was to estab¬ 
lish the existence of these under-tenures and to declare the right of the 
Boses to collect the rent from the ryot-cultivators. But in February 1875, for 
about a month and-a-half before this decision, Brijnath Eoy, the coparcener 
of Grish Chunder Bundopadhya, sold his interest in the property to certain 


held at what was originally an unfair rent, and if the same shall not have been held at a 
fixed rent, equal to the rent of good arable land, for a term exceeding twelve'years ; but not 
otherwise. • 

Provided always, that nothing in this section contained shall be constmed to entitle any 
such purchaser as aforesaid to eject any ryot, having a right of 
Proviso. occupancy at fixed rent, or at a rent assessable according to 

fixed rules under the laws in force, or to enhance the rent of 
any such ryot otherwise than in the manner prescribed by such laws, or otherwise than 
the former proprietor, irrespectively of all engagements made since the time of settlement, 
may have b^n entitl^ to do.] 

• 
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persons, who may be called generally the Pals. Then, on the 29th May 1876, 
Grish Chunder Bundopadbya orearod apatni of his eight annas share of the pro- 
[829] perty in favour of two persons, l^li Coomar Butt and Nill Komul Dutt; 
and on the 4th July 1876, one of the Pals, the appellant now before us, pur¬ 
chased, under a deed of sale of that date, all the rights and interests of the 
Boses in the three internaediate tenures which they set up The effect of the 
last purchase was, to throw the estate practically into the hands and under 
the control of the Pals; and hence, on the 18th January 1877, Grish Chunder 
Bundopadhya brought the present suit to cancel or avoid these subordinate 
tenures. He made defendants the Boses, the Pals, and the various tenants 
whose rents he had failed to recover in the previous rent-suits. 


The principal defendant. No. 3, who is the piesent appellant, at once 
objected that Grish Chunder Bundopadhya had no right of suit or cause of 
action, as he had parted with all his rights to the patnidars. Nil Komul and 
Kali Coomar Dutt, and further that as his entire interest in the estate 
amounted to an eight-anna share, he could not sue to cancel a part only of 
these subordinate tenures. He took other objections, which it is not neces¬ 
sary now to mention. But the result of the first objection taken in his 
written statement was, that the patnidars. Nil Komul and Kali Coomai* 
Dutt, made an application to the Court to be added as parties to the suit, 
and to this the Court acceded by an order dated April 21 at, 1877. The 
suit was then tried on its merits, and the Subordinate Judge dismissed the 
claim of Grish Chunder Bundopadhya with costs, but gave a partial decree in 
favour of the patnidars, dismissing their claim in respect to the two sbikmi 
talooks, but directing the cancellation of the liowla tenure. Against this order 
Grish Chunder Bundopadhya and the patnidars appealed, and a cross-appeal 
against the decision regarding the howla was preferred by the defendants. The 
District Judge dismissed the appeal of the defendants, and decreed the claim 
of the three plaintiffs in full, and it is this order which forms the subject of 
the present appeal. 

Three points are urged before us in this appeal: Fint, that as Grish 
Chunder Bundopadhya, who instituted the suit, had no cause of action, he 
having previously parted with all his rights as zemindar, to cancel these 
tenures in favour of the patnidars, Kali Coomar and Nil Komul Dutt: his suit 
ought to have been [880] at once dismissed. Second, that, when no right of 
action lay in Grish Chunder Bundopadhya, the Court could not add the 
patnidars as plaintiffs to the suit, and so introduce a right of action which did 
not before exist, and third, that even on the assumption that the patnidars 
were properly made co-plaintiffs, the lower Appellate Court sliould have fa».|fPD 
into consideration certain admissions made by them as to the existence of 
'these under-tenures both before and after the Government sale of the 
property. 

c. 

We think that, on all these points, ttie appellant must succeed. On the 
first point the Judge considers the Subordinate Judge to be in error in holding 
Grish Chunder Bundopadhya, by his assignment of his rights as zemindar 
to the patnidars, to have no longer any right to deal with under-tenants of 
those patnidars; and the reason be gives is this: The grantor of a p atn i is 
bound to warrant his patnidars in the enjoyment of his patni as granted; and 
the zemindar has a ri^t to see that there are assets available to the patnidar. 



wherewith the patnidffir may meet hie half>yearly liability.^ Bat there apjpeare 
'to be some oonfusioa of thought ia this argument. There is no question that the 
patnidars received the property covered by the patni lease in exactly the same 
state as the zemindar had held it. And if the patnidars could not meet their half- 
yearly liability,—that is, pay the rent reserved,—the course for the zemindar 
to pursue was, not to bring suits against under-tenants, which the patnidars 
alone have the right to bring, but to enforce their liability by bringing the 
patni to sale under the pro'^isions of the patni law. That the patnidar 
alone can bring a suit such as the present: and that the zemindar having given 
away his rights in patni cannot do so, has been expressly declared by a Bench 
of this Court in the case of Sreemunt Bam Dey v. Kookoor Chund (15 W.B., 
481). Their Lordships say : “ We think there is no doubt whatever that an 

auction-purchaser can sue within twelve years of the date of his purchase to 
recover any land that was originally included within the estate sold for arrears 
of revenue. When he created a patni in favour of the present plaintiff, it is quite 
clear that he could not sue to annul an under-tenure within that patni, and 
[asi] that no one but the patnidar could do so.’’ From this the second point 
taken in appeal follows, as a necessary consequence, viz., that when Grish 
Chunder Bundopadhya had no right of action against the defendants, he could 
not mend his case by joining as parties to the suit other persons, the patnidars, 
who had a right of action against them. 


But, independently of these considerations, it seems to us that the plain 
was bad on the face of it, and ought to have been dismissed. We understand 
the suit to be one brought by an auction-purchaser to avoid certain under-tenures 
under the provisions of s. 37, Act XI of 1859. No doubt, the plaintiff alleges 
that these under-tenures are fictitious, and have been sot up in fraud simply to 
deprive the auction-purchaser of the benefit of his purchase ; but clearly this 
allegation cannot be maintained in the present suit. It was an allegation 
which ought to have been made, and doubtless was made, in the various suits 
for rent to which the present plaintiffs and defendants were parties. The effect 
of these suits was to declare the Boses entitled to collect the rent. Decrees 
were passed on the basis of the proof adduced by the Boses that, as under-tenure 
holders, they had previously collected the rent. The only ground, therefore, 
on which the plaintiff could bring this suit was that stated by him in the latter 
portion of his plaint, viz., that none of these subordinate tenures were created 
at the time of the Permanent Settlement and comprised within the talook 
(Sributso Doss), and that the present talook devolved on him " free from aU 
■encumbrances.” This being so, we are of opinion, that neither Grish Chunder 
Bundopadhya as one of the original auction-purchasers, nor subsequently the 
patnidars to whom he assigned his rights, could bring this suit, inasmuch as, 
in the language of s. 37, Act XI of 1859, they were not ” purchasers of an entire 
■estate.” By their own showing they purchased only an eight-anna share. 
Before proceeding, therefore, to avoid under-tenures comprised within the 
•estate under the power granted to them by that Act, it was necessary to 
join the co-purchaser, as co-plaintiff In the action. But admittedly the co- 
purchaser, who .is now, as found by the District Judge, represented by the Pals, 
[ 882 ] of whom the present appellant is one, refuses to do anything of the 
kind. This section of the Act is of a penal character. It presses har^y upon 
persons who may have rights of long standing, and was enacted simply for the 
puixiose of protecting the Government revenue. It must, therefore, be construed 
■strictly. But just as the law vests “ the proprietor” of an estate with power 
to measure the lands of such estate, and our Courts have repeatedly held that 
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no sharer only can be treated as a proprietor to enforce this right, so here we 
think we must hold that one of two joint auction-purchasers who,^ without the 
consent of his co-sharer, brings a stiit to avoid under-tenures, within the estate 
purchased by them, cannot be recognised as an “ auction-purchaser of an entire 
estate” within the meaning of s. 37 of the Act. 

On all these grounds, therefore, we reverse the judgment of the Court 
below, and dismiss the suit of the plaintiff with costs in all Courts. 


Appeal allowed. 


NOTES. 

[This case was followed in (1896) 24 Cal. 334, where it was held that if an estate was 
sold in auction, all the purchasers in auction must join to annul or avoid an under-tenure 
under Sec. 87 of Act. XI of 1857.] 
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THE SMPBBSS «. EUDDIAB CHA27D 8HAW [1881] I. L. B. S Oftl. 

[fl Cttl. 8S1] 

CEIMINAL EEFBRENOE. 

The 9th March, 1881. 

Present: 

Mr. Justice Pontifex and Mr. Justice Field. 

The Empress 
verms 

..Nuddiar Ghand Shaw, Accused. 


[=8 0. L. R. 182] 

JE?*c»se —Sale by wholesale—Sale by servant—Beng. Act VTI of 1878, ss. 16, 59 and 60. 

A sale of more than twelve quart bottles, or two gallons of spirituous or fermented 
liquors of the same kind, made at one transaction, is a sale by wholesale. 

Qvuere. —Whether a sale of twelve quart bottles of one kind of liquor, and three quart 
bottles of another kind, at the same time, comes within the prohibition in the explanation 
clause of s. 15. 

^he licensed retail vendor himself is the only person liable to conviction under s. 60. 

This was a reference made to the High Court under s. 296 of the Criminal 
Procedure Code. 

[833] One Nuddiar Chand Shaw, a servant of a licensed retail vendor of 
imported liquors, sold to an informer, twelve quart bottles of beer and three 
quBJ^ bottles of brandy (the sale of the two sorts of liquors being completed in 
one transaction). On these facts being proved, the Joint Magistrate of Howrah 
convicted Nuddiar Chand of an offence under s. 60 of Beng. Act VII of 1878 
for having sold excisable imported liquor by wholesale and sentenced him to pay 
a fine of one hundred rupees. 

On the case coming up before the Sessions Court, the Judge was of opinion 
that the facts proved, did not amount to an offence under s. 60 of the Act, for that 
the sale of two distinct quantities of different liquors, although in total exceed¬ 
ing two gallons, did not amount to a wholesale sale within the meaning of the 
Act. He further added, that the transaction was one which was prohibited by 
8. 15 of the Act and by the conditions of the license held by the convicted 
person’s employer, and as such, \voJiW be punishable, under s. 59 of the Act, 
with a fine of Es. 50 ; but the offence could not be brought under s. 60. He 
further was of opinion that the conviction was bad, inasmuch as i)i had been 
had upon the servant of the vendor, whereas the last clause of s. 59 made the 
vendor alone responsible. He therefore referred the case for the opinion of the 
High Court. 

No one appeared at the hearing. 

* Criminal Reference, No. S3 of 1881, from the order of J. P. Grant, Esq., Sessions 
Judge of Hooghly, dated the 28th February 1881. 
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The Opinion of the Conrt (PoNTlFEX and FiEtD, JJ.) was given by 

Pontlfoz^ J. —The accused has been convicted under s. 60 of *‘The< 
Bengal Excise Act,” VII (B. 0.) of 1878. This section enacts that, “ every 

licensed retail vendor who sells by wholesale.shaU bo 

liable for every such offence to a fine not exceeding two hundred rupees. ” 

The Sessions Judge is of opinion that the conviction is bad : (l) because 
the sale of twelve bottles of beer and three bottles of brandy at the same time, 
is not a sale by wholesale ; and (2) because the person convicted is not a retail 
vendor, but the servant of such a vendor. 

We think that the Sessions Judge is right in his view of the law as tO' 
the second point. 

As to the first point, there is more room for doubt. Under [831} s. 15 of 
“ The Bengal Excise Act,” the sale of a larger quantity of spirituous or ferment¬ 
ed liquors than twelve quart bottles would be a sale by wholesale. If, therefore, 
more than twelve bottles of beer .or of brandy, i. e., of the same kind of liquor, 
had been sold at one transaction, this would be a sale by wholesale. In this 
case two kinds of liquor were sold, and the quantity of neither kind exceeded 
twelve bottles. The case of such a sale is provided for by a clause of the 15th 
section, which is in fact an explanation, “ Under this section a sale of an 

assortment of spirituous or fermented liquors.in greater quantity than 

is specified above, by a licensed retail vendor, is prohibited.” If this provision 
stood alone without any other provision following or qualifying it, the sale in 
the present case would probably be within the prohibition. The section then 
goes on to enact:—" The Board, may, by rule, define what shall be held to be 
an assortment for the purposes of this section.” So far as we have been able to- 
discover, there is no evidence that the Board have made a definition of “ an 
assortment” from which would be excluded such a sale as that in this case—a 
sale, that is, of twelve bottles of beer and three bottles of brandy. This being 
BO, the sale in question probably comes within the prohibition in the explana¬ 
tion clause above referred to, but for the decision of this case it is not neces¬ 
sary to determine this point, as we think that, upon the second ground, the 
convictions must be reversed. 

We are clear that the licensed retail vendor himself is the <^y person 
liable to the penalty provided by s. 60, and that the servant of such vendor is 
not liable to conviction under this section. 

We set aside the conviction of Nuddiar Ghand Shaw had under s. 60 of 
‘*^he Bengal Excise Act,” acquit him, and direct that the fine, if realised, 
tillltfunded. 


Conviction set aside. 


NOTES. 

(This case was sffinaed by the Full Bench in (1902) 29 Gal. 606 which overpolcd (1882) 
8 Cal. 207. (1890) 17 Cah 666, which followed this case, is good law under the ruling of the 
FuH Bench, while (1868) 9 CW. 847; following (1878) 19 W. R. Or. 34 and 8 Cal. 307 is no 
longer good law.J 
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IN THE MATTER OE GOBIND CHX3NDER MOtfBA [1881] I. L. R. 8 CM. 885 

imi APPELLATE OEIMINAL. 


The Mh March, 1881. 

Present: 

I»Ib, Justice Pontifex and Mb. Justice Field. 

In the matter of Gobind Chuuder Moitra.Petitioner 

versus 

Abdool Say ad and others.Opposite Party.’' 

« > [=8 C. L. R. 217.] 

Criminal Procedure Code (Act X of 1872), ss. 491, 5S0—Dispute likely to cause 
breach of the peace—Decision cm title by Civil Court—Police report—Incor¬ 
poration of, by reference. 

On the 20th of March 1879, A applied to have certain lands, which he had lately pur¬ 
chased registered in his name. The order of the Deputy Collector, declaring that A had 
prove'a’possesBion, and was entitled to registration, was not passed until the 24th December 
1879. Prior to A’s purchase, B and 0 had, on the 6th March 1879, obtained registration of 
the same property. The proceedings were sent to the Commissioner, who, on the 29th 
Septemlier 1880, declared A to be entitled to the land ; and in October the registration in the 
names of B and C was cancelled, and A’s name was finally registered. In July 1880 
proceedings under s. 530 of the Criminal Procedure Code were commenced upon the petition 
of certain ryots, who alleged that other ryots, at the instigation of A, were going to do acts 
which would lead to a breach of the peace. The Deputy Magistrate, the same person who as 
Deputy Collector had decided the land-registration case in favour of A, proceeded under s. 530 
to consider the question as to who was m possession, and found that B and Cwere in possession. 

ITeUl, that the Deputy Magistrate could not, in these proceedings, sot aside the order 
which he had made in the registration-case, as that order could only be sot aside in a regular 

The proceedings recorded by the Deputy Magistrate did not set forth in express language 
that he wa^tM^®^ likely to create a breach of the peace existed in respect ot 

the land in ^Mtion, between A on the one side and B and C on the otiier; nor did it set 
forth the grounds upon which he was so satisfied that such dispute existed. 

Held, that the proceeding was therefore defective. 

In the proceedings, the Magistrate referred to a police report, which, however, did not 
show that a breach of the peace was imminent. 

Hem, that although this report might be taken to bo incorporated by reference, yet th^^ 
it was not sufficient to justify the order. • 

^ 1888] Per PIEIjD, J.— Unless the parties are able to show that there is such a dispute as 
is.likaiyto induce a breach of the peace, the Magistrate shoffid hold his hand and not 
nro«^' ferther. When the rights of the parties have been determined by a competent 
Court th^ dispute is at an end, and it is the duty of the Magistracy to maintain the rights 
of the successful party, and the proper course for the Magistrate to pursue, if the defeated 

* Criminal Motion, No. 37 of 1881, against the order of Baboo Dwarka Nauth Roy, 
D^uty Magistrate of Pubna, dated the 20th January 1881. 
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patty 4oes any act that may 'oiMia^n a breach <rf the peace, is to take action under 

s. 401* of the Criminal Procedure Code, and require from such person security to^keep the 


peace 

* 


In this case a nale had been obtained by one Gobind Cbunder Moitra. 
calling upon one Abdool Sayad and others, to show cause why «n order of the 
Deputy Magistrate of Pubna, made under s. 530 of the Criminal Procedure 
Code, declaring that Abdool Sayad and others were entitled to retain posses¬ 
sion of certain lands until ousted by doe course of law, and forbidding all 
disturbance of possession until such time, should not be set aside. 


The facts of the case sufficiently appear from the judgment of PONTIFEX, J. 
Mr. H. Bell and Baboo Ishnr Chundcr Ghuckerbntty in support of the rule. 
Mr. Lee and Baboo Tanicknaih Pmilit showed cause. 

The following Jad^ments, were delivered 


Pontifex, J. —I think this rule must be made absolute and the order of the 
Deputy Magistrate must be set- aside. In giving my reasons for this decision, 
it is necessary to advert shortly to some circumstances which preceded the 
order made by the Deputy Magistrate. The person moving for the rule is one 
Gobind Chunder Moitra, who alleges that, in March 1879, he purchased the 
property with respect to which the order which he seeks to set aside was made 
under s. 630 of the Code of Criminal T’rocedure, the date of such order being 
the 20th January 1881. 

On the 20th March *1879, Gobind Chunder applied, under the land 
Eegistration Act, to have the land registered in his name. The decision of the 
Deputy Collector, in which he found that Gobind Chunder had proved possession 
an^[8373 was entitled to registration, was not passed until the 24th December 
1879. 


Now it appears that, prior to this alleged purchase by Gobind Chunder 
Moitra, Abdool Sayad and Abdool Majid, who now oppose the rule, had obtained 
registration of the property in their names, under the Land Eegistration Act, 
on the 6th March 1879. It was therefore impossible for the Deputy Collec¬ 
tor, on the 24th December 1879, to direct that the land should be registered 
in the name of Gobind Chunder Moitra. It was necessary thy^jfor that 
purpose, his proceedings should go up to the Commissioner, plto, if he 
confirmed the decision of the Deputy Collector, alone had the power to direct 
tha^tie registration in the names of Abdool Sayad and Abdool Majid should 



*[Seo. 4^;—Whenever a Magistrate of a Division of a District, or a Magistrate of the 
^ ' Ist class, receives information that any person is likelyJto com¬ 

mit a breach of the peace, or to do any act that may p^bly 
occasion, a breach of the peace, he may summon such IMnbh to 
attend at a time and place mentioned in the summons, to show 
cause why he should not be required to enter into a bon^'^to 
keep the peace, with or without sureties, as sucl^, Ms^trate 
thinks fit. . Tl, 


lummons to ftny person 
show cause why he 
Id not give bond to 
keep peace, c 






Explanation.‘—I. A summons, calling on a person to show cause why he ab«i4* not be 
bound over to keep the. peace, may be issued on any report or other infonnati(& which 
appears credible and which the Mc^strate believes ; but the Magistrate cannot bind over a 
person until he has adjudicated on evidence before him. 


Explanation,~^U. 
thinks proper.J 


A Magistrate may recall a summons issued under this seotloa if he 
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be oauceUed in order that registration migh\^ llffected in the name of Gobind 
Chtindor Moitra. 'Jihe proceedings accordingly went before the Gommissioiier. 
but it was not until the 29th September 1880 .Miat he passed his final orders, 
and under those orders, in the month of October 1880, the registration in 
the names of Abdool Sayad and Abdool Majid was cancelled, and Gobind 
Ghunder Moitra’s name was finally registered. These registration-proceed¬ 
ings, therefore, occupied a period extending from the 18th March 1879 
to October 1880. It must, however, have been manifest to Abdool 
Sayad and Abdool Majid, from the 24th December 1879, when the Deputy 
Collector decided in favour of Gobind Chunder’s possession, that there 
was every probability that the result of the proceedings would be, that the 
property would be registered in the name of Gobind Ghunder Moitra. As it 
seems to me, to evade tliese consequences, and while the reference was pending 
befoin the Commissioner in order that his ultimate orders might be obtained, 
recourse was had to proceedings under s. 530, which were commenced in July 
1880. 

In the registration-proceedings under the Land Registration Act, the 
Deputy Collector had decided the question in the presence of both parties. 
Each party had had an ample opportunity of adducing all the evidence that ho 
thought necessary to prove his case. Each party did adduce evidence, and uiK)n 
that evidence the Deputy Collector, acting under [8383 the Land Registration 
Act," finally decided that Gobind Ghunder Moitra had proved possession, and 
that he was entitled to have his name registered. Now the criminal proceedf 
ings in July 1880 were started by certain ryots submitting a petition of 
complaint, alleging that other of the ryots, at Jhe instigation of Gobind 
Ghunder Moitra, were going to do certain acts which would tend to a breach 
of the peace. Upon the receipt of that complaint, a police report w'as called 
for, and a report was oocordinglv made by the police. Their report is, that 
there were two persons who claimed to be landlords ; that certain of 4he 
ryots took the part of one side, and others of the other side , and that, at a 
future time, when the crops came to be cut, it was probable that the ryots of 
one side might cut the crops which had been grown by the other side, and a 
breach of the peace might ensue; but the police recommended that it would 
be sufficient if the leading ryots on either side were bound over to keep the 
peace. Upon that report, the District Magistrate, who possibly had on 
notice of J^ e registration-proceedings, held a proceeding under s. 530 and 
refenred'-lBto the Deputy Magistrate, W'ho was the very same person who ss 
Deputy ‘ wllector had decided the land-registrstion case in favour of Gobind 
Ghunder Moitra, finding that he had proved that he was in possession of this 
property. The Deputy Magistrate took evidence with respect to the com|9aint 
under %. 530. There was nothing in the police report to implicate Gobind 
Ghunder Moitra, in any of the acts out of which it was suspected a breach of 
the p^oe might ensue. The police had only implicated the ryots. But not- 
withetanding, the Deputy Magistrate, in his office of Deputy Gollector, had'^ 
i^ntly, and after a full investigation, decided that possession was in Gobiti^ 
(funder Moitra, he considered that he might altogether disregard his prior 
proeg^itfgs as Deputy Collector, and proceed again under s. 530 to determine 
wh6 ^8 in actual possession of this land, being the very same question which 
he ha^ already tried and decided. 

3!iqw, in my opinion the fact that these registration-proceedings were pending 
at the^tiine that the application was made for interference under the Grimined 
Procedure Code, sho^ [889] have made the Deputy Magistrate extremely 
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possession under s. 530, unl<M8 he 
dispute existed, and that a breach of the peace 



^^arofiii not to make any bn 
iqnite satisfied J^at a bona 
was imminent. 

The Meahs knowing that the reigistration-proceedings could, under ordinary 
circumstances, only properly be set aside by a regular suit, thought they might 
avoid being obliged to resort to that remedy, if they could set the Criminal 
Court in motion imder s. 530, and hence this alleged quarrel between the ryots 
and the application to the District Magistrate. 

Unfortunately, the Deputy Magistrate, altogether disregarding the former 
order that he made after a full trial, has now entirely rendered nugatory his 
order of October 1880. In my opinion the Deputy Magistrate, knowing that 
the land-registration proceedings only awaited formal completion, ought not to 
have proceeded under s. 530 to deal with the question of possession—a question 
which he had himself so recently decided in the presence of both parties. 


It would have been quite sufficient, if he thought a breach of the 
peace was imminent, to bind over the leading ryots on either side as 
recommended by the police. There was nothing to show from the police 
i-eport that Gobind Chunder Moitra was implicated in the acts complained of, 
and it seems to me, in passing the order in respect of possession and in setting 
aside his own order, the Deputy Magistrate was acting improperly and unfairly 
to Gobind Chunder Moitra. It was never intended that the provisions of 
8. 530 should be used for the purpose of avoiding a decision so recently arrived 
at after a full trial. 


The rule will be made absolute, and the order of the Deputy Magistrate 

set aside. 

Field, J. —I also am of opinion that this rule must be made absolute, and 
the order of the Deputy Magistrate set aside. Under s. 530 of the Criminal 
Psbcedure Code, a Magistrate, in order to give himself jurisdiction, must 
first record a proceeding setting forth that he is satisfied that a dispute 
likely to induce a breacli of the peace exists concern-[SiOling land, etc., 
and this proceeding must state the grounds upon which he is so satis¬ 
fied. It appears to me that, in the case before us, the preceding record¬ 
ed by the District Magistrate is defective in that it does not set forth in 
express language that he was satisfied that a dispute likely to create a breach 
of the peace existed in respect of the land in question between GobiM Chunder 
Moitra on the one side, and the Meahs on the other side; and that^^^s further 
defective in that it does not set forth the grounds upon which he was so 
satisfied that such dispute existed. The Magistrate’s proceeding refers to a 
polale report, which may perhaps be taken to be incorporated by reference. I 
think the proceeding itself ought to contain all the particulars essential to give 
the Magistrate jurisdiction, and that reference to any other document ought 
hot to be necessary in order to the ascertainment of these essential par^c^ilai's. 
|luteven if the Police report be here taken to be part of the proceedh%,'the 
above defects are not removed, as this report shows merely that there wai^ a 
dispute between two sets of ryots in the village, who bad respectively tal^n 
the sides of Gobind Chunder Moitra and of the Meahs. Now the^^' ryoto a^re 
not parties to the present proceedings, the only parties being Gobind funder 
Moitra on the one side, and the Meahs on the other side ; and it thus appears 
that the real '* parties concerned in the dispute” were not the parties called 
upon to attend Court apd state their claims to actual poss^tesion. ^ There is 
another ground upon wfiich it appears to me that the order of the 'Deputy 
Magistrate in this case'should be set aside ; and that is, because there was uo 
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by s. 5^%hen onoe a Magistrate has 
the prehinmary proceeding under the saption, and has called upon the 
^rties ooncwned in the dispute to appear before him, the express language oi 
the section dews not provide for any further inquiry into the faot of the 
existence of a dispute likely to induce a breach of the peace. When the parties 
appear before the Magistrate, the law expressly requires only that the fact 
of actual possession be inquired into. But it appears to me that the essence 
and basis of the jurisdiction, which a Magistrate can exercise under s. 530, 
C8il] depends upon there being a dispute likely to create a breach of the 
peace; and that, when the parties appear before the Magistrate, if they are 
able to show, or if it otherwise appears to the Magistrate that there is no 
dispute, or no such dispute as is likely to induce a breach of the peace, the 
Magistrate should hold his hand and not proceed further. 


I take it that the term “dispute ” in s. 530 means a reasonable dispute, a 
bona fide dispute, a dispute between parties who have each some semblance of 
right or supposed right. It has been decided by this Court, in the case of Rai 
Mohun Boy v. Wise (16 W. B., Cr. Eul., 24), that when a decree has been 
passed by a Civil Court regarding land in dispute, it is the duty of a Magistrate 
to maintain it; and he has no power again to institute proceedings regarding, 
such land under this section of the Code of Criminal Procedure. The principle 
of this, decision is this, that when the rights of parties have been determined 
by a competent Court, the dispute is at an end, and it is the duty of the Magis¬ 
tracy to maintain the rights of the successful party. In other words, the 
defeated party wiU not be allowed to go to the Criminal Court, and alleging 
the existence of a dispute, invoke the aid of the Magistrate and the Police to 
neutralize the effect of the decree of a competent Civil Court. When the rights 
of the parties have been determined, there is no longer a “dispute” within the 
meaning of s. 630; and the proper course for a Magistrate to pursue, if the 
defeated party does any act that may probably occasion a breach of the peace, 
is to take action under s. 491 of the Code of Criminal Procedure and require 
from such person security to keep the peace. 

In the case of Bat Mohun Boyv. Wtse (16 W. B., Cr. Bui., 24), the question 
of title had been definitively determined bv the Civil Court; and no case has, 
so far as I am aware, as yet arisen in Avhich the principle of that decision has 
been carried further, or extended to cases in which there has been merely a 
summary ii4judication upon the question of possession. I think, however, that 
the prooec®ng8 under the Land Eegistration Act are proceedings to which the 
same principle should be extended. [842] Under this Act a revenue officer is 
directed to hold an inquiry ; that inquiry in this particular instance was held 
in the presence of both parties; and they had an opportunity of producing 
before the revenue officer evidence to show that they were in possession of the 
land. After making his inquiry, the revenue officer came to the conclusion 
that C^obind Chunder Moitra was in possession; his name was registered in 
the Collector’s general register as that of the person in possession of the estate; 
and the result of this registration is, that the Meahs are not entitled to sue 
the tenants for rents; for to any such suit it is a sufficient defence that their 
TU ftmaa are not registered in the Collector’s general register. 

If, after these formal proceedings before the revenue authorities, it is 
competent to the Magistrate to take action under s. 530, an order made under 
this section may absolutely neutralize the effect of the registration proceedings 
(as has happen^ in this case), and great confusion and possible injustice may 
be done. Persons who have had experience in the mofussil are well aware 
• 
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why an order under s. 530 strenuously sought after in many cases. Such 
an order is important as reg^urds the question of limitation. The person who 
is declared by the order of the Magistrate to be in possession under s. 530 can 
successfully set up such possession in answer to a plea of limitation. 

The question of burden of proof, no unimportant question in many cases, 
depends materially upon whether a party occupies the position of a plaintiff or 
a defendant in a civil suit, and the person who succeeds in getting the 
Magistrate to declare him to be in possession, obtains no small vantage ground 
for subsequent litigation, mehorcst conditio defendentts. 

Then whether a person who had a good title will be able to procui’e 
witnesses to give evidence in his favour, depends in no slight degree upon whether 
he is in possession or out of possession. Eegard being iiad to these considera¬ 
tions, 1 think the Magistrate should be most careful in applying the provisions 
of s. 530 , that they should not proceed to act under this section unless they are 
satisfied that a dispute, a bona fide dispute, a reasonable dispute, a dispute in 
which C8i3j there is some semblance of right on either side, exists, and that such 
dispute is likely to induce a breach of the peace. I am satisfied that it was not the 
intention of the Legislature that the provisions of this section should be applied 
to any case in which a competent Court, whether in a regular suit or in that 
sort of proceeding which is in this country known as a summary proceeding, 
has decided that one iierson is entitled to, or is in possession of, land. 

I may refer to s. 535 of the Code of Criminal Procedure by way of further 
argument in support of this view. This section enacts, that “ nothing in this 
chapter shall affect the powers of a Collector or a person exorcising the power 
of a Collector or of a Eevenue Court.” The officer acting under the Land Regis¬ 
tration Act is probably a Revenue Court , and if a Magistrate may, under s. 530 
of the Code of Criminal Procedure, decide that a person is in possession, whom 
a revenue officer has under the xirovisions of the Land Registration Act held not 
to be in possession, tlie powers of such revenue officer or Court would be 
materially affected. 

It therefore appears to me that tiie order of the Deputy Magistrate should 
be set aside, {1st) because the initiative proceeding of the District Magistrate 
was defective ; {2nd) because the whole of the proceedings were without 
jurisdiction. 

Bulc absolute. 


NOTES. 

f JURISDICTION OF MAGISTRATE IN GASES OF THREATENED BREACH OF THE 
PEACE— 

* The mere fact that there is a dispute as regards some laud does not give jurisdiction 
to a Magistrate to act under s. 146 of the Criminal Procedure Code. There must be a like¬ 
lihood of breach of the jioacc either from the Police Report or from other information 
(1906) 33 Cal. 33=10 C.W.N. 257. 

The ordibr c4 a Magistrate under this section is not illegal on the ground that it does 
not coutam the grounds on which the Magistrate has come to the conclusion that there is 
a likelihood of the breach of the peace, when the police report contained them:—(1906) 33 
Cal. 352 F.B . 

See also Rat. Un, Or. 462; (1881) 7 Cal. 46.J 
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PMVY COUNCIL. 

The jgSrd November, 1880. 

Present: 

Sib J. W. Col vile, Sir B. Peacock, SmM. B. Smith, and 

Sir R. P. Collier. 


Kameswar Pershad.Plaintiff 

versus 

Run Bahadur Singh.Defendant. 


I. A. 8=8 C. L. R. 361.] 

[On Appeal from the Hiqh Court of Judicature at Fort William in Bengali] 
Grounds supportmq charge on (he tnhet itance bif a widow fot her debt. 

In transactions such as the alienation by a widow of her estate of inheritance derived 
from her husband, any creditor, seeking to enforce a ohai'ge on such estate is bound, at least, 
to show the nature of the transaction, CBM] and to show that, in advancing his money, he 
gave credit, on reasonable grounds, to an assertion that the mono> was wanted for one of 
the recognised necessities The principle is, that the lender, although he is not bound to see 
to the applic.ition of the money, and docs not lose hi.s rights, if, upon bmia fide inquiry, he has 
been deceived as to the existence of the necessity which he had reasonable grounds for suppos¬ 
ing to exist, still IS under an obligation to do certain things. Those are to inquire into the 
necessity for the loan and to satisfy himself, as well as he can, with reference to the parties 
with whom he is dealing, that the borrower is acting in the particular instance for the benefit 
of the estate. This principle laid down in Ilnnooman Pet sand Pandap v. Mtissamaf Bahooee 
Munraj Kooniceree (6 Moore’s I. A., .398), m regard to the manager for an infant, has been 
applied also to alienations by a widow of her estate of inheritance, and to transactions in 
which a father, in derogation of the rights of his son, under the Mitakshara law has made an 
alienation of ancestral family estate. 

Appeal from a decree of a Divisional Bench of the High Court, Bengal 
(2nd July 1878), varying the decree of the Subordinate Judge of the District of 
Gaya (6th December 1876). 

The question in the suit giving rise to this appeal was whether the late 
Rani Asmedh Konwer (who was living when the suit was commenced), widow of 
the Raja of Tekari, in the Gaya District, had in her lifetime charged her widow’s 
estate with a debt to the plaintiff of Rs. 72,612, rendering the estate, which 
she had obtained as widow of the Raja, liable to sale in satisfaction thereof. 

The Rani had executed in 1872 a bond to the plaintiff for the above amount, 
and secured it by mortgage of her estate. 

The Subordinate Judge found that the bond had been executed for legal 
necessities, and decreed that the amount should be reali;sed by thb sale of the 
mortgaged property. 

The High Court was of opinion that the Rani’s signature to the bond 
had been obtained without giving her the least intimation of the nature of the 
contents of the instrument, beyond that money was required, and that no legal 
necessity had been proved. It, therefore, held this appellant to be entitled 
only to a decree for the principal and interest of the debt, which was a personal 
one, for which the estate in the hands of the Raja’s heir wsbs not liable 
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AppeUfuit,. 

The Bespondent ^d not appear. 

,The Jad^ent of their Lordships was delivered by 

Sir d. W. Colvile. —^The only material point to be decided u^n this appeal 
arises in a somewhat peculiar manner. The suit was originally brought 
by the plaintiff, appellant, who is a mahajun carrying on business in the 
city of Benares, and also at Gaya, to enforce a bond and mortgage against the 
late Bani Asmedh Konwar, the instrument being dated the Ist of March 1872. 
It appearing, however, that the next reversionary heir was in possession of the 
property alleged to have been mortgaged under an ikramamah executed by the 
Bani putting him in possession, apparently, of the whole of her husband's 
estate, he was joined as a party defendant in the suit; and it was prayed that 
a decree might be made for the amount sued for, with costs and interest, 
and that it might be awarded " by sale of the mortgaged and hypothecated 
** properties, and in case the same do not cover the amount, by the sale of other 
properties, and from the person of the debtor.” The suit, therefore, was 
framed for the purpose of obtaining, in case of need, an absolute decree for the 
sale of the property alleged to have been mortgaged, including the reversionary 
interest of the second defendant therein; and, accordingly, the second issue was 
settled so as to raise the question how far the reversionary estate was bound by 
the widow’s disposition. It is in these words: “ Whether or not was the 

“ amount claimed taken for a legal necessity , and whether or not is the amount 
*' of debt repayable by the property left by the husband of the widow Mussamut 
Asmedh Konwar, who contracted the debt.” 

The Subordinate Judge, who tried the case in the first instance, found 
wholly in favour of the plaintiff, and gave a decree for tlie amount sued for, 
and a further direction that, in case it was not paid, the mortgaged properties 
should be sold out-and-out. The High Court, upon appeal, so far confirmed 
IBWI the decree of the Subordinate Judge that it left the widow' bound to the 
extent of being a debtor on the bond for the amount stated on the face of the 
bond to be due, but determined that the deed had not been properly explained 
to her; that she did not understand, or was not properly informed, that it was 
a deed mortgaging the property; and, consequently, that all that could be 
given against her was a decree in the nature of an ordinary money-d«wree. 

The appeal to their Lordships is against the decree of the High Court so far 
only as it was adverse to the plaintiff. After the decree was pronounced, and 
before the appeal was presented here, the widow died, and the second defendant, 
the only respondent upon the record, became the absolute owner of the property 
n question. 

Their Lordships concur with the High Court in thinking that, upon the 
evidence, there was a total failure of proof as to the proper explanation of this 
deed to the lady. It is not necessary for them to say whether, that being 
so, they should have gone so far as to make the money-decree which was made 
against her. That is not the subject of appeal, and they must assume that so 
far the decree was properly made. Nor d» they think it necessary to 
any opinion, whether in point of fact the bond sued upon, upon the face of it, 
purports to pledge more than the widow's interest. They will assume that it 
was mtended by those who prepared it, to be a pledge of the mouzas and, 
property which she had inherited front her husband. The only question to be' 
decided on this appeal ii, whether the faransaotion created a charge on ,|he 




i'r' 







Bie are atatedip Ihedr^I^^ jn^nent. 
Hr. S. F. Vopne and Mr. C. TF. Arathoon appeared for 1 




f'- ^ 


.J^tot, Hrfto to MtiBfy the 1>«»rf-4«W ««-«rtaoh . aeoree h«e h»«B 

against the tsidow. 

In order to establish the affirmative of this proposition it 
the first «place, to show that the widow intended to do that which law 
allows hhr to do in certain specified oases ; vtz., to make a pledge of her hus- 
bands estate. But if the High Court was right in supposing that the document 
was not properly explained to her, there is a failure of proof that she did leaHy 
intend to do that. The question whether the pro-lM7] petty was mortgaged 
at all depends upon the fact whether she intentionally executed a deed con¬ 
taining such a stipulation; and their Lordships have already intimated that, in 
their judgment, the High Court, dealing as it did with the evidence of Bishen 
Sahi and the other evidence in the cause, was right in coming to the conclu¬ 
sion that there was n'O such proper explanation of the bond as would bind 
her in respect of that stipulation. 


Again, if this were otherwise, there would remain the question whether 
the plaintiff had satisfied the burden of proof which every plaintiff who seeks 
to charge the inheritance after the death of a widow, by virtue of a security 
executed by her, has to sustain. Their Ijordships in no degree depart from the 
•vprthciples'laid down ii the case of Hunooman Permtid Panday v. Mussamut 
Baba^Munraj Koonweree (6 Moore’s I. A., 393), which has been so often 
cited. They have applied those principles in recent cases, not only to the case 
of a manager for an infant, which was the case, there, but to transactions on 
all-fours with the present, namely, alienations by a widow, and to transactions 
in which a father, in derogation of the rights of his son, under the Mitakshara law 
has made an alienation of ancestral family estate. The principle broadly laid 
down is, that although the lender is not bound to see to the application of the 
money, and does not lose his rights if, upon a bond fide inquiry, he has been 
deceived as to the existence of the necessity which he had reasonable grounds 
for supposing to exist, he still is under an obligation to do certain things. The 
words of the judgment in that case are :—“ Their Lordships think that the 
lender is bound to inquire into the necessities for the loan, and to satisfy 
himself as well as he can, with reference to the parties with whom he is dealing, 
that the manager is acting in the particular instance for the benefit of the 
estate ; but they think that if he does so inquire and acts honestly, the real 
existence of an alleged sufficient and reasonably credited necessity is not a 
condition precedent to the validity of his charge, and they do not think that, 
under such circumstances, he is bound to see to the application of the money.” 
And the judgment ends thus ;—“ Their [848] Lordships do not think that a 
bona ^ creditor should suffer when he has acted honestly and with due 
caution, but is himself deceived.” 


It appers to their Lordships that, such being the law, any creditor who 
comes into Court to enforce a right similar to that which is claimed in the 
present suit is bound at least to show the nature of the transaction, and that 
in advancing his money he gave credit on reasonable groun^ to an assertion 
that the money was wanted for one of the recognised necessities. 

In this case there is hardly any evidence on the part of the plaintiff to 
show what negotiations took place with him, and what representations induced 
hiih to advance the money ; still less is there any proof that, having those 
rmresentations before him, he made the necessary and proper inquires. The 
' witness that has been called, Fakir Ohand, says of himself, that although 
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he is a. village wasil-haki-nuvis, and writes certain zemindari books, he 
has nothing to do with the books relating to the mabajani business. It is trpe 
that he speaks to having been present when persons purporting to come from the 
Ban! asked for a loan of money for payment of Government revenue and the 
like; but one would expect in such a case as this that the gomashta/ who had 
management of the books, and who was responsible for lending money from the 
the kooti, would be the person to come forward and show upon the faith of 
what representations and after what inquiry he advanced the money. There 
is no evidence at all of that kind. 

•« 

Then, again, the servants who are called from the defendant’s establish¬ 
ment, give evidence which cuts both ways, because, although Dost Mahomed, 
calling himself one of the dewans of the Bani, professed to have gone to the 
plaintiff and to have taken money from him, he shows prtmd facie that there 
was no real necessity for the plaintiff to borrow money under the power which 
she could exercise only in the case of certain necessities. His evidence goes 
to show that the lady was in fact in very easy circumstances, and that she 
had a net revenue of about 1,30,000 rupees. He says :—" The amount of 
collections used to remain in the custody of the dewan. A certain amount, 
when required, used to be paid to the Bani. I cannot rM9] say off-hand 
what amount of collection comes to my hands. The expenses of tha 
Bani, whatever they may be, are restricted to charitable and pious purposes 
and distribution to people, etc. Besides this, she does not spend anything 
with a lavish hand.” So again Mahadeo Lai, who was called on the part 
of the defendant, puts her income at even a larger amount, and says:—. 
“ The balance, exceeding a lac and thirty thousand, used to be a saving to the 
Bani as profit. This amount used to be lodged in the custody of the dewan. 
The necessary expenses used to be supplied to the Bani. The money would not 
be lodged in the cutcherry.” 

The evidence of those two persons seems to their Lordships to be consistent 
with this state of things ; that the Bani’s servants, the dewans, chiefly managed 
her -affairs; that if they had immediate occasion for a sum of money they may 
have gone to the plaintiff’s kooti and got a temporary loan, but it fails to prove 
a necessity so serious as would justify a pledge of her husband’s estate in 
excess of the ordinary powers of a Hindu widow, or reasonable grounds for 
the belief of such a necessity. 

Then as to the latest transaction there is little or no evidence at all given 
by the plaintiff as to the settlement of the former accounts or the circum¬ 
stances under which he advanced the small sum which made up the amount sued 
for upon the last bond. Allthat the witnesses state is, that one Baboo Bam 
Coomar, who is said to be also a dewan of the Bani’s, told the munshi to get 
this bond signed, some speaking to the making of the bond ; but as to the parti 
taken by the plaintiff in making the last bond, or as to any inquiries made on 
that occasion, there is no evidence whatever. 

It appears to their Lordships that the High Court was right on both 
grounds in treating the transaction as not binding upon the estate; and they 
will, therefore, humbly advise Her Majesty to affirm the decree of that Court 
and to dismiss this appeal. 


Appeal dimmted. 

Solicitor for toe ApppUant: Mr. T. L. Wilson. 
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VOTBB. 

[1. WIDOW: POWBRB OF, III MAMAOIMO HBB HUSBAND’S BSTATB. 

As regards the management of the estate, she has not less power than the manager of an 
infant’s estate. 

(1) A permanent lease granted by her and found to be boneflcial to the estate cannot be 
avoided by a reversioner;—(1906) 33 Cal. 842. 

(2) Trade debts incurred by her in carrying on the family trade after her husband's 
deatih are binding on the reversioners :—(1901) 26 Bom. 206 F. B. 

II. flNOB: GUARDIAN OF. 

The above principle applied to the case of a minor also.—(1911) 131.C. 5. 

III. HINDU LAW: FATRBR, MORTGAGE BY, 

When a mortgage is executed by the father who had sons living at the time, it was held 
by the Full Bench in (1909) 31 All. 176 that even though the mortgage was for valuable 
consideration as it was not executed to meet any antecedent debt, it was not binding on the 
sons who were living at the time of the mortgage:— 

lY. ONUS OF PROOF. 

“ -The onus of proving that the debt wah incurred by the widow for a necessary purpose 
binding on the estate is on the alienee , sec (19 Cal. 249 ; (1911) 34 All. 126.] 


611 




THE 

INDIAN LAW REPORTS. 


CALCUTTA SERIES. 




THE INDIAN LAW EEPOETS, CALCUTTA SEEIES, 
CONTAINING CASES DETERMINED BY THE HIGH 
COURT AT CALCUTTA, AND BY THE JUDICIAL 
COMMITTEE OF THE PRIVY COUNCIL ON APPEAL 
FROM THAT COURT AND FROM ALL OTHER 
COURTS IN BRITISH INDIA NOT SUBJECT TO 
, ANY HIGH COURT. 


CALCUTTA—Yol. YII—1881. 

July to December. 


OEIGINAL CIVIL. 

The 9th, 10th, 11th February mid 4th March, 1881. 

Present : 

Sib Richard Garth, Kt., Chief Justice, and Mr. Justice Pontifex. 

Falle and others 
versus 

MacEwen and others. 


Mutual Benefit Society—Power of majority of subscribers to alter Buies — Pay¬ 
ment of Pensions in England—Adjustment of payments in accordance with 
Bate of Exchange—Interest of subscriber to Society. 


The U. S. P. P. Fund—a society established, as stated in rule 2 of the Roles of the 
Society, “ to provide for the maintenance of the widows and children of those who shall sub- 
ecribo to it upon the terms and conditions specified below, or upon such others as may be 
determined upon by tho subscribers or by a majority of them”—had, prior to 1860, passed 
a rule (33) that “ widows, being incumbents on the Fund, shall be paid their pensions at an 
place they may desire, subject to the usual charges of remittance : the pensions of children 
being incumbents on the Fund, shall also bo so paid and on tho same conditions." The 
'subscriptions were then, and continued to be, paid in rupees, and tho pensions were calcu 
lated in rupees according to certain tables. On being admitted, a subscriber had to ‘ ‘ promis 
and engage to submit to, and abide by, the rules and by laws of the Institution " (rule 22), 
and by rule 27 had to pay "a fee equal to ten per cent, on the amount of monthly pension 
insured." Rule 60 gave power to alter any existing rule by the duly recorded votes of a 
majority of the subscribers. In 1850, exchange between India and England being then 
4ibout par, rule S3 was repealed, and a new rule (41) was substituted for it, which provicled. 
4hat “ incumbents on the Fund shall be paid their annuities in India at par, or in Europe 
at the fixed rate of two shillings in the rupee." On the Ist July 1876, exchange being 
j^verse on remittances from India to England, a rule was paesed, which provided that 
« 
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, ' inetacabeots on tTie Fund aiu^tt be paid ibfliirj«annttitiles in fiidia in fnll, an 
■ teaiding in Bunq>e at the rate of exchange fixe^ for the official year by the Socre ary 
el State; annuities already due or hereafter becoming due on risks accepted before the s 
luly 1876 shall be payable to incumbents residing in Europe at the fixed rate of two shillings 
to the rupee.” Exchange continuing to decline, on the 22nd May 1880, the Swiety, by the- 
^otes of 653 against 505 of the subscribers, passed the following rule •—“Annuities already 
due, or becoming due before the Ist May 1880, on risks accepted before the Ist July 1876, 
shall be paj-aUe to incumbents residing in Europe at the fixed rate of two shilling to the- 
rupee ; but all other annuities due, or becoming due, shall be paid, if to incumbents in India* 
in full, and if to incumbents residing in Europe, in London, at the market rate of exchange.’*' 


The plaintiffs were the widow and children of F., a member of the Society, who was 
admitted as a subscriber for the benefit of his widow in November 1871. for the benefit of his 
son in September 1873, and for the benefit of his daughter in November 1874. He commenced 
to pay an increased subscription for the benefit of his son in September 1878. He was not one 
of the majority who voted in favour of the rule of the 22nd May 1880, though he attended the 
meeting of subscribers. He died on the 25th June 1880, having, up to that time, duly paid 
his subscription to the Fund. In a suit in which the plaintifis, who were residing in England, 
ol aimed'ta be paid their pensions there at the rate of two shillings m the rupee,— 

Held, that F, had no vested interest at the time of the passing of the rule of the 22nd 
May 1880; that the plaintiffs were, with respect to their pensions, bound by the terms of 
that rule, which a majority of the subscribers had full powers to pass so as to affect the 
nominees of all existing subscribers, and therefore the suit should be dismissed. 

Buie 41 gave an undue advantage to one class of subscribers, which was extra vires and 
open to correction under rule 60 by a majority of the subscribers. The Society being one 
for the equal benefit of all subscribers, even if rule 60 did not give power to adjust payments 
in accordance with the rate of exohinge, such a power might be implied for the purpose of 
oontinuing the business of the association. 

This suit was brought against the defendants as the Directors of a Society 
called the Uncovenanted Service Family Pension Fund, having its head office 
at 14, Kyd Street, in Calcutta. The plaintiffs were the widow and infant 
children of John Vernon Falle, a subscriber to the Fund, who died on the 25th 
June 1880. 

[3] The plaint stated that the Uncovenanted Service Family Pension Fund 
was a voluntary association of Christian members of the Government Uncoven¬ 
anted Service, for the purpose of providing, upon certain terms, for the main¬ 
tenance of the widows and children of the subscribers to the funds of the 
Society. That the said J. V. Falle was, from the year 1871 and until his death, 
employed in the Government Uncovenanted Service ; and on the 11th Novem¬ 
ber 1871, in Calcutta, he applied to be, and was admitted, a member of the 
Fund for the benefit of the plaintiff S. A. Falle, his wife; on the 18th October 
1873, he was further admitted to subscribe to the Fund for the benefit of his 
■on, the plaintiff P. E. Falle, until the age of eighteen years (the benefit being 
afterwards, on the 28th September 1878, extended until the age of twenty-one 
years); and dh the 14th November 1874, he was admitted to subscribe to the 
Fund for the benefit of his daughter, the plaintiff, N. E. V. Falle, until her 
marriage. That, at the date^of-the admission of J. V. Falle as a member of the 
F^d, the terms of admission and membership and the benefits secured to the 
widows and children of members were regulated by the following rules :— 

“ 22. That every application for admission as a subscriber shall bo in the 
Form A, , 
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To the Secretary, Vncovmanted Service Family Pension Fund, 

Calcutta, 


Sitt, 

I request to be admitted a subscriber to the U. S. F. P. Fund for the 
benefit of my as per statement and affirmation enclosed ; and I hereby 

promise and engage to submit to, and abide by, the rules and by-laws of the 
Institution. 

I am, Sir, 

Yours obediently, 
{Applicant's signature) 
{Designation or profession) 
{Address) 


Dated the 18 . 

“ 25. That a subscriber wishing to increase the recorded provision for hie 
family, or to provide for his wife or any children not already L’j on the Fund, 
shall in all respects conform to the rules, and comply with the forms prescribed 
for observance in cases of original application for admission. 

“ 27 That an admission fee at the following rates be charged on every 
insurance effected, whether for the first time or in augmentation of any prior 
risk, viz., for a pension of less than Rs 50 a month, a fee of rupees 5, and for 
pensions of Bs. 50 a month and upwards, a fee equal to ten per cent., upon the 
amount of monthly pension insured. 

“ 32 That the payments for securing annuities be regulated according to 
the rates'laid down in Tables A, B-I, B-II, G ; payments for the present risks to 
be undisturbed; that risks which are declared to be not first-class, but which the 
Directors may nevertheless consider to be reasonably insurable, may be admitted 
on a payment of an addition not exceeding 50 per cent., upon the rates of 
subscription laid down in the tables. Risks not considered by the Directors to 
be reasonably insurable shall be rejected. 

“ 37. That in every case of admission or of increased provision, the suhscrip- 
tion shali be computed from the date on which such entrance or increase shall 
be effected. All reductions in the recorded provision shall take effect from 
the first day of the month following that in which the application may be 

made. 

“38 T ha t a" entrance certificate according to Form F, after being duly 
antared on the record of the Fund, shall be granted to each subscriber on his 
admission, bearing the date on which the risk was accepted by the Directors. 

•a 

_Applicants will be admitted subject to the sanction of the Comp¬ 
troller-General under the orders of Government. If the Comptroller-General 
shaU refuse to authorize the admission of any person op the ground oi 
ineligibility, the acceptance will be cancelled, and all payments made will 
reamed, l es s the medioal-fee and stamp-duty on Form D. * ^ 
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FOBM P. 

Uncovmantei Service Family Pension, Fund. 

Bnteancb Certieicatb. 

CalcuttOf 18 . 

Certified that Mr. has this day been admitted a member 

of the Unoovenanted Service Family Pension Fond, under the terms and con-, 
ditions thereof, for the eventual benefit of the under-C5]named, and that 
registry fee (Bs. } and his entrance subscription for the month of 
(Bs. ) have been duly received by 

Accountant and Colleetor. 


Glass. 


Names. 


Babscriber 


Nominee 


All casualties, as well as marriage of children, must be communicated to 
die Secretary as they occur. 

Begieiered m No. . -') 


Secretary. 


^ Directors. ^ 
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m “48. That ^baoribers residing in Europe may make their payments 
to the recognized agents of the Fund in London at an exchange of two shilings 
to the rupee. 

“ 41, That incumbents in the Fund shall be paid their annuities in India 
at par, or in Europe at the fixed rate of two shillings to the rupee. It shall be 
imperative, however, on all widows, incumbents on the Fund, to furnish half- 
yearly a certificate from competent local authority, or from two subscribers to 
the FHznd, existence, and pontinued widowhood (Form I). A certificate of 
existence, and where necessary, of spinstership also, shall be furnished in the 
case of incumbents on the children’s Fund (Form J). 

The plaint then stated that this rule was, on or about the Ist July 1876, 
altered as follows :— 

“ 60. That incumbents in the Fund shall be paid their annuities in India 
in full, and incumbents residing in Europe and America may be paid their 
annuities in London at the rate of exchange fixed for the official year by Her 
Majesty’s Secretary of State for such pensions and allowances as are payable at 
the India House in London and fluctuate with the rate of exchange. Annuities 
already due or hereafter becoming due on risks accepted before the Ist July 
1876, shall be payblo to incumbents re.siding in Europe at the fixed rate of two 
shillings to the rupee. 

- -“53. That a valuaition of the assets and liabilities of the Fund, both in 
the widows’ and childi-en’s branches, shall be made annually by a competent 
Actuary. 

“ 54. That the surplus capital declared upon the report of the Actuary to 
exist at the date of such valuation shall form a reserve fund. The interest 
arising from such reserve fund shall be available for reduction of subscrip¬ 
tions, and such interest accruing annually shall, on the 1st May of each year, 
be appropriated to the reduction of tlie subscription for the ensuing year. All 
subscribers who shall, on or before the 30th April preceding, have completed 
five years’ consecutive pavinents, sliall be entitled to share rateubly in the 
reduction according to the amount of their registered subscriptions. 

“ 55. That whenever the surplus capital or reserve fund so declared 
shall exceed one-third of the net liabilities, the Directors may^ at their 
discretion, set apart a poi-tion of such reserve fund, not exceeding six 
per cent, thereof for distribution in further reduction of subscrip- 
[Tltions. Such amounts shall be applied in the first instance, so far as may 
be necessary, to completing the abatement of subscription of all subscribers 
entitled to share in the interest under rule 54, to 32 per cent., and the balance 
or remaining portion thereof shall then be applied in reduction of the subscrip¬ 
tion for the ensuing year of all subscribers who, on or before the 30th April 
preceding, shall have completed three years’ consecutive payments in the 
following rates:— 

Subscribers above 3 yeai-s and not exceeding 6 years, 1 share. 


«> 

.. 6 

ft 

9 ,. 

2 shares. 

II 

.. 9 

91 

12- „ 

3 shares. 

II 

12 

99 

15 „ 

4 shares. 

11 

„ 15 years 

• «. 

• ■ • 

6 shares.”- 


The plaint then further stated that the rules, except as abovementioned, 
remained unaltered until the 22nd May 1880, when the Society, by the votes of 
563 members against 506, purported to pass the following rule:_ 
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, “ atesad^ (iae«o|r beodming dtid befwe the let Blay' 1880, 

<m risks aeoepted bel<»e the let jaly 1876, shall be payable to moambOTte 
zesiding in Europe or America at the fixed rate of two shillings to the rupee; but 
that all other annuities due, or becoming due, shall be paid, if to incumbents in 
India, in full, and if to incumbents residing in Europe in London, at the 
market rate of exchange." 


The plaintifiF submitted that the rule of the 22nd ilifay 1880 was void and 
inoperative so far as it tended to the detriment of the plaintiffs; that the said 
J. V. Falle, by virtue of his admission as a member of and subscriber to the 
Fund, and of his subscriptions (which had always been duly paid), became 
entitled to the benefit of the Fund according to the rules and regulations at the 
time he was admitted as such member and subscriber; that those benefits 
could not be taken away from him or from the plaintiffs, nor the rules and 
regulations alter to his detriment or to the detriment of the plaintiffs ; that the 
Society or Fund contracted with the said J. V. Falle for valuable consideration 
to pay to his widow and children on his death, and the defendants as 
Directors of the Fund were bound to pay to the plaintiff the respective sums 
subscribed for in the manner provided by the existing rules and regulations ak 
the time he so subscribed ; such sums being as follows : 

1. On the 11th November 1871, in consideration of a monthly C8] 
subscription of Es. 44-8, the Society contracted to pay the plaintiff S. A. Falle, 
on the death of J. V. Falle, the monthly sum of Ks. 100 in Calcutta, or £10 in 
sterling in London, at the plaintiff’s option. 


2. On the 18th October 1873, in consideration of a monthly subscription 
of Es. 10-10. the Society contracted to pay the plaintiff P. E. Falle, on toe 
death of J. V. Falle, the monthly sum of Es. 32 in Calcutta, or £3-45. in 
sterling in London, at his option, until the age of eighteen years; and on the 
28th September 1878, in consideration of a further monthly subscription of 
Es. 2-6, contracted to continue the said payments to the plaintiff P. E. FaUe 
until the age of twenty-one years. 

3. On the 14th November 1874, in consideration of a monthly subscrip¬ 
tion of Es. 11-5, the Society contracted to pay the plaintiff N. E. V. Falle, on 
the death of J. V. Falle, the monthly sum of Es. 32 in Calcutta, or £3-45. in 
sterling in London, at her option, until her marriage. 


On the death of J V. Falle, the plaintiffs went to reside in England, and 
the defendants on being called upon to pay these sums, refused, on the ground 
that the sums they were bound to pay were those which would be payable 
under the rule of the 22nd May 1880, passed by the majority of the subscribers, 
vig., Es. 100, Es. 32 and Es. 32 respectively. 


The plaint prayed for a declaration that the defendants were bound to pay 
the sums claimed by the plaintiffs, and that the defendants might be ordered to 
pay them. 


The defendants, in their written statement, stated, that the object of the 
Fund was stated in rule 2 of the Buies of the Fund, viz., "to provide for the 
maintenance df the widows and children of those who shall subscribe to it upon 
the terms and conditions specified below, or such others as may be determined 
upon by the subscribers, or by a majority of them; " or that, so far as the 
deceased J. Y. Falle was admitted to subscribe to the Fund in respect of the 
plaintiff P. E. FaUe, on the 2Sth September 1678, the application to become 
such subscriber, and the admission to be such subscriber, was, under rule 25, 
a distinct matter from, any previous application for admission of the 
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ndeoeased m tk $ii^biacnber ihe ; that the altdi»d rule 50 was in £otre« 
[ 9 ] at the time the deceased applied to be and was admitted as a subseribm; 
to the Fund for the benefit of the plaintiff P. E. Falle; that rule 41 was pass^ 
in 1850 in place of, and substitution for, the old rule (33) of the Fund, which; 
was as follows: 

“ 33. That widows, being incumbents on the Fund, shall be paid their 
pension at any place they may desire, either monthly, quarterly, or half* 
yearly, subject to the usual charges of remittance. The pensions of children, 
being incumbents, shall also be so paid, and on the same condition, at the 
request of their guardians. It shall be imperative, however, on all widows, 
incumbents on the Fund, to furnish half-yearly a certificate from competent 
local authority, or from two subscribers to the Fund, of existence, and contin¬ 
ual widowhood; a certificate of existence, and where necessary, of spinster- 
ship also, shall be furnished in the case of incumbents on the children’s Fund." 

That, at the time of the passing of rule 41, the rate of exchange between 
England and India was variable, in favour sometimes of silver and sometimes 
■of gold, and the rule was passed to avoid the trouble of paying in England a 
slightly different sum each month to each incumbent, and as an equitable 
rate at a time when the value of a rupee and of two shillings was, roughly 
speaking, equal, varying occasionally in favour of England, and occasionally 
in fayour of India , that the rule which was passed on the 22nd May 1880, by 
the votes of the majority of the subscribers to the Fund, was so passed under 
the power conferred upon the subscribers to alter or amend any existing rule of 
the Fund by rule 60, which was as follows :— 

" 60. That it shall be competent to any twelve qualified subscribers who 
may be dissatisfied with any proceeding of the Directors, or who may be 
desirous of altering or amending any existing rule or practice, or of making any 
proposition with regard to the Fund, to require the Directors, by a written 
requisition, to call a special meeting of subscribers, and such meeting shall 
thereupon be called by the Directors. Notice of the object of sucli meeting 
shall be given by the Directors in two of the principal newspapers of Calcutta 
and the Government Gazettes four weeks before the time appointed. It shall 
be essential to the validity of such meeting that not less than fourteen subscri¬ 
bers other than the requisitionists and Directors shall be present thereat. 
The meeting shall determine whether the question shall be submittal by 
[10] circular to the general body of subscribers or not; if the former, the 
Directors shall circulate it accordingly, and the votes of the majority of the 
subscribers received within three months from the issue of such circular shall 
be decisive.” 

The defendants further stated that the deceased J. V Falle himself voted 
in respect of the passing of the rule of the 22nd May 1880 ; that that rule was 
passed because it was found that the relative value of gold and silver and the 
conditions of the members whose families were to be provided for by the Fund 
(had so altered, as that the loss to the Fund by exchange in paying pensions of 
incumbents in Europe at the rate of two shillings to the rupee ro^e from the 
sum of Es. 4,246, in the year 1871-72 to the sum ot Es. 40,683 in the year 
1878-79, and such loss threatened to increase as each new incumbent for 
many years came on the Fund, and it was found that such loss might 
seriously injure the stability of the Fund; and because the paying of the said 
pensions at the said rate of exchange was conferring an undue advantage on 
one claas of subscribers to the Fund at the expense of another class of subs- 
•cribers, besides disturbing seriously the subscription tables of the Fund, 
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Which were made aftar due deliberation, and fixed certain proportions 
between the rates of payment and the pnsion secured, both being expressed 
in Indian money, and which tables formed the basis of contract with every 
subscriber as shown by the entrance certificate, which declares the pension 
payable to be in Indian money, and even directly alludes (as in the form for 
children) to the tables in question. 

The defendants submitted that the correct meaning of the words of rule 2 
was, that the Fund was intended to provide upon the terms and conditions 
contained in the subsequent rules of the Fund, or in such other rules as might 
be determined upon by the subscribers or a majority of them, for the mainten¬ 
ance of the widows and children of those who might subscribe to the Fund; 
that the rule of the 22nd May 1880 was and is a good and valid rule, and such 
a rule as the subscribers had full power and authority to make and pass ; and 
such rule was and is binding on the deceased and on all who were sub¬ 
scribers to the Fund at the date of the passing of the said rule, or who had 
[113 become subscribers since the passing of the rule ; and that it was one of 
of the rules and conditions of the Fund under which the Fund agreed to provide 
for the plaintiffs as the widow and childi'en of the deceased. The defendants 
further submitted that the rule of the 22nd May 1880 was a good and valid rule 
of the fund at the date of the death of J. V. Falle and at the date when the 
plaintiffs became entitled to the benefit of the fund , and that the plaintiffs 
were not entitled to claim payment of the respective pensions due to them 
otherwise than under the rules of the Fund at the date the> became so entitled, 
and therefore were not entitled to claim to be paid their respective pensions 
at the rate of two shillings to the rupee, or at any other rate than that provided 
by the rule of the 22nd May 1880. 

Mr. Kennedy and Mr. Phillips for the Plaintiffs. 

Mr. Branson and Mr. Evans for the Defendants. 

For the plaintiff it was contended, that the terms for payment of the 
annuities at two shillings in the rupee was a part of the contract entered into- 
between Mr. Falle and the Society at the time he was admitted as a subscriber; 
and that there was no power to alter the rules as to take away any advan¬ 
tage which he might del i\e under that contract, which could not be altered 
by any subsequent agreement of the members amongst themselves. The 
amount of the annuity or the terms of subscription were not subject to altera¬ 
tion. As long as Mr. Falle continued to pay his subscription, he had a vested 
interest in what he had contracted to pay for, and the Society had contracted to- 
give his nominees, of which interest he could not be deprived. It was an 
important object that the interest of the nominees should be certain. Tbe 
following cases and authorities were referred to :— In re Norwich and Norfolk 
Provident Benefit Building Society, Smith's case (L. E., 1 Ch. D., 481), May’s 
Law of Insurance, s. 162, p. 587, and cases there cited; Menier v. Hooper's 
Telegraph Works (L. E., 9 Ch. App., 360). East India [ 12 } Company v. 
Bohertson (12 Moore’s P. C., 400); Secretary of State for India v. Underwood 
(H. E. 4 Eng. and Ir. App., 680, at p. 583) and Edwards v. Warden (L. E., 9 Oh. 
App., 495; 8? C. on appeal, 1 App. Cas., 281). 

For the defendants it was contended, that there was no contract at all 
with the plaintiffs ; every member who joined was admitted under all the rules 
of the Society, one of those rules being that a majority of the subscribers had 
power to alter the rule (see rule 60); that the rule which had been altered was 
a subsidiary rule, and not a rule of the essence of the Fund. There were 
particular provisiems f(M?.any cases of hardship. The plaintiffs had not oomplst' 
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0d thenr tiUfr under the old iral^ ; therefore their case was goYemed by tbe new 
rales. The rules refer to the tables of subscription and annuities (sae rule 32), 
and therefore the calculation of annuities is to be made from the tables. The 
rule objected to observes a just proportion between the amount each member 
pays in and what he takes out. Secretary of State for India v. Underwood 
(L.B., 4 Eng. and Ir. App., at pp. 588, 589, 599, and 608) was referred to. 

The Judgment of the Court (Garth, C. J., and Pontifex, J.) was delivered 
by 

Pontifex, J.—This case, although exceedingly important to the subscribers 
to and pensioners upon the Uncoyenanted Service Family Pension Fund, does 
not appear to us to be one of muon difficulty. The Fund was established many 
years ago for the purpose of securing a provision for the widows and children 
of its subscribers. Originally, or at all events prior to 1850, the rule (then 
being No. 33) as to payments of pensions was as follows :—“ That widows 
being incumbents on the Fund shall be paid their pensions at any place they 
may desire, either monthly, quarterly, or half-yearly, subject to the usual 
charges of remittance. The pensions of children being incumbents shall also be 
so paid, and on the same conditions.” The subscriptions were and continue 
to be paid in rupees, and the pensions are calculated in rupees according to 
certain tables. 

- [ 13 ] It is clear, of course, that the tables would bo untrustworthy and 
deceptive guides, if the subscriptions were paid in a lower and the pensions in a 
higher, standard of currency. 

In the year 1850, exchange being then somewhere about par, the old rule 
(33) was repealed by a general meeting, and a new rule (41) was substituted 
for it. The new rule was as follows :— 

“ That incumbents on the Fund shall he paid their annuities in India at 
par, or in Europe at the fixed rate of two shillings to the rupee.” This altera¬ 
tion must have been made under rule 60 of the Society, which is as follows — 
“It shall be competent for any twelve qualified subscribers who may be 
dissatisfied with any proceeding of the Directors, or who may be desirous of 
altering or amending any existing rule or practice, or of making any proposi¬ 
tion with regard to the Fund,” to require the Directors to call a special meet¬ 
ing. “ The meeting shall determine whether the question shall be submitted by 
circular to the general body of subscribers or not; if the former, the Directors 
shall circulate it accordingly, and the votes ot tbe majority of tbe subscribers 
received within three months from the issue of such circular shall be decisive.” 
If rule 41 was passed by the votes of a majority of the subscribers in substitu¬ 
tion for the old rule 33, it was of course competent for a majority of the 
subscribers by their votes duly recorded to alter it. 

As Lord Westbuby puts it in the case of the Secretary of State for Indm v. 
Underwood (L. K., 4 Eng. and Ir. App., 605) : “ If it was competent to them to 
make that addition ” (in this case alteration), “ then, by the clear interpretation 
of the 30th rule, by which that authority was given, tWe was equal authority 
to tsbke it away.” But the question in this case is,, not whether the Society 
could revoke rule 41 which they passed in 1850, but how far they could revoke 
it, so as to bind existing subscribers to the Fund. 

What they really did was as follows :—When in 1876 adverse exchange 
began to tell, the following rule, then numbered 50, was on the first of July 
1876 passed by the votes of a majority of the subscribers. (Heads rule 50 ante, 

P- 6). 
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It was thus attempted, thoujfh it seems tons with questionable wisdom or 
or fairness, to preserve what I suppose where re-flijgarded, but in my opinion 
improperly regarded, as the vested interests of those existing subscribers. Ex¬ 
change, however, continuing to decline, until at one time there was actually a 
depreciation of 25 per cent, from the valuation of the rupee at two shillings, it. 
was considered that further steps were necessary for the security of the Fund ; 
and on the 22nd of May 1880, the Society, by the votes of 553 members against 
505, passed the following rule. (Beads rule of 22nd May 1880, ante, p. 7.) 

The question we have to determine is, whether this new rule is binding on 
the widows and children of subscribers to the Society before the 1st of July 
1876, and who died after the 22nd May iSSOf Mr. John Vernon Falle, the 
husband of the plaintiff Sophia Anne Falle, and father of the infant plaintiffs, 
conaraenced subscribing to the Fund on the 11th of November 1871 for the 
benefit of his widow, on the 18th of September 1873 for the benefit of the 
plaintiff Phillip Ersldne Falle, and on the 14th of November 1874 for the benefi.t 
of the plaintiff Nora Eliza Vernon Falle. On the 28th of September 1878, he 
made a further subscription for an increased benefit to the plaintiff Phillip 
Erskine Falle but it is not disputed that this last subscription must be governed 
by the rule passed in 1876. Mr. John Vernon Falle attended the meeting at 
which the rule of the 22nd May 1880 was passed, but it is admitted that he 
did not vote with the majority. Mr. John Vernon Falle died on the 25th June 
1880, having up till then duly paid his subscriptions to the Fund. 

His wife and children, the plaintiffs, are now residing in England, and 
claim to be paid their pensions in England at the rate of two shillings to the 
rupee, notwithstanding the existence of the rule passed by the majority 
of the subscribers on the 22nd May 1880. Their case is, that Mr. Falle 
contracted on the footing of rule 41 of 1850; that it was out of the power of 
the Society to vary the terms of that contract either by passing a ixile or 
otherwise, whatever might be the depreciation of exchange. Their argument 
is, that if exchange had risen, so that the rupee had become of greater value 
than two shillmgs, a state of circumstances which existed not so very long 
ago, though to us it sounds like a fable of the golden age, the loss [18j 
would have been theirs, and that, therefore, now they are entitled to insist 
upon the benefit. But this is scarcely an argument, it is rather a begging of 
the question. 

They then argue that it is impossible to say whether Mr. Falle would 
have become a subscriber to the Fund if he had known that pensions in England 
were to be calculated at less than two shillings to the rupee. This is, in other 
words, to argue that Mr. Falle would not have joined the Fund unless an advan¬ 
tage was secured to his nominees which would be unfair to Indian nominees 
and most of his fellow-subscribers. But as a matter of fact, we do know that 
Mr. Falle increased his subscription on the 28th of September 1878, although 
at that time the two-shilling rule had been abrogated so far as respected 
risks accepted after the Ist of July 1876. 

Eule 33, which was in existence prior to 1850, was a rule which dealt 
with perfect fairness with all classes of pensioners, Indian and foreign ; though 
under it troublesome calculations might become necessary in payment of each 
English pension. As a matter of convenience, and tp save constant trouble of cal¬ 
culation, it was, no doubts in the Society’s power to alter it as they did in, 
1850, provided they gave no class of pensioners an undue advantage. But that 
a majority should give ah undue advantage to any class would be, inourc^inkm, 
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extra vireit and open to oorrojtion. As Lord Hatherley said In the case 
already cited {p. 5^) ; 

“ The power of making general rules must surely be one of making rules 
that operate equally on all subscribers; as for instance, any general change in 
the rate of percentage or of contribution or the like." 

The plaintiflFs, however, rely on certain other observations of Lord 
Hatherley in the same'oase when he says (p 589): “No rules ” (meaning 
powers to effect changes by the resolution of a majority), “unless the expressions 
were insuperably the other way, would ever be so construed as to enable a 
majority, having an interest directly opposed to the vested interest of a 
minority, to confiscate that interest.” But when the rule of 1880 was passed 
by a majority, Mr. Falle oaimot, in our opinion, be said to have had any vested 
interest in the tie] proper acceptation of the term. Nor could it be said that 
the majority had an adverse interest to the minority , for it was impossible at 
the time the rule was passed to predicate whether Mr. Falle or any other member 
of the minority would be prejudiced or would benefit by it. It Mr. Falle had 
lived for some years after the passing of the rule, he would probably have 
benefited by it. As it happens, he died shortly after the rule was passed; but 
the result of the rule is to place his nominees in the same and no worse posi¬ 
tion than the nominees of any other existing member of the Association at the 
time, the rule was passed. To quote Lord HATHERLEY again at p. 590 of the 
case already cited : “ Those who have not yet paid in excess might all be held 
to be in an equal position, regard being had to their chances of life, ” and further : 

“ I think a rule might well be passed that, saving the rights of all who have 
contributed in excess of the one-half value of the annuity, no future refund 
shall be allowed.” 


It seems to us, therefore, that even Lord Hatherley, the dissentient Judge 
in the case cited, would have agreed that the nominees of all the shareholders 
in existence at the date of passing the new rule would be bound by it. And it 
is clear that the other Judges, Lord CHELMSFORD, Lord WestburY, and 
Lord COLONSAY would have been of that opinion. 


But apart from authority, common sense would lead us to the same 
result. This was a Society intended for the equal benefit of all its subscribers, 
Mr. Falle, in becoming a subscriber, can scarcely be supposed to have inten¬ 
tionally subscribed on a footing unjust and prejudicial to a largo number of the 
other subscribers. Eule 41 of 1850 was itself a rule of adjustment, and its 
very existence was notice of the necessity of adjusting Indian and English 
payments for pensions. The existence of tables m which pensions were cal¬ 
culated in rupees, and the reference to them in the rules, was further notice 
that a pension payable in England was calculated on precisely the same data 
as a pension payable in India ; and ought, therefore, to be of precisely the same 
value, subject only, for convenience’ sake, to some easy and ready rule of 
adjustment; and so long as exchange had but slight variations under or over par, 
the two-shilling rule £17] was a roughly convenient one. In a Society of this 
kind, if pensions are, for the convenience of certain nominees, allowed to be paid 
out of India, it seems to us absolutely necessary that there should be a continu¬ 
ous power to SMijust payments in accordance with the true rate of exchange. The 
60th rule seems to us sufficiently wide to confer that power, and the fact that the 
Society failed for some years to make such adjustment, does not in our opinion 
disable them from at any time afterwards putting all the subscribers on an 
equality. Indeed, this being an Indian Society, and the subscriptions being 
payable in India in rupees, we see no reason to prevent a majority of the subsmri- 
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bens from passing a rule that all pensions should be payable exclusively in India. 
For the rale allowing pensions to be paid elsewhere is simply a rule of 
convenience. If the Society could not make adjustments in accordance with 
the rate of exchange, or refuse to pay pensions out of India, the result might 
be that the existing subscribers would decline to continue to contribute 
for what, according to the actuarial calculations upon which the operations 
of the Society ai'e founded, would be such evidently unfair results. Indeed, 
according to the strict interpretation of rule 41 of 1850, and as between compet¬ 
ing pensioners, it might be difficult to hold that all pensioners entitled before 
the 1st July 1876, even though they might reside in India, could not demand 
payment to be made to their agents in England at the rate of two shillings to 
the^rupee. For it is to be observed that rule 41 of 1850 makes no mention 
of ‘ residence.” Rule 33. for which it was substituted, speaks of payment at 
any place pensioners might desire, and rule 50 of 1876 is the first to use the 
word residing,” though curiously enough the latter part of the rule omits 
all reference to incumbents residing in America. This, however, might be so 
sei’iously detrimental to existing subscribers as to involve the collapse of the 
Society, and it would of course have been equally detrimental to Mr. Falle, if 
he had continued to live. 

If, therefore, the terms of rule 60 were not as wide as they are, it seems 
to us that, for the purpose of continuing the business of this Association, it 
would be necessary, if pensioners are to be paid out of India, to imply a power 
to make such adjustments [ 18 ] as equal fairness might require. But w*hen we 
see what was the description of the Society to which each subscriber elected 
to become a member, v/s., the description contained in its second rule stating 
the object of the Society to be “ to provide for the widows and children of 
those who shall subscribe to it, upon the terms and conditions specified below, 
or such others as may be determined upon by the subscribers or by a majority 
of them,”—when we refer to the terms upon which Mr. Falle entered into 
his so-called contract, namely, his request to be admitted a subscriber, and his 
engagement to submit to, ixnd abide by, the rules and bylaws of the Institu¬ 
tion,”—when we consider the terms of some of these rules, as for instance, rule 
27, which lequires the payment by subscribers of “ a fee equal to ten per cent. 
Upon the amount of monthly pension insured,”—and particularly when we 
further consider the terms of its 60th rule, it seems to us beyond all question 
that a majority of the Society had full power to pass such a rule as was passed 
on the 22nd of May 1880, so as to effect the nominees of all the existing subs¬ 
cribers, and beyond this, for the purposes of this case, it is not necessary 
to go. 

We are, therefore, of opinion that the plaintiffs are, with respect to their 
several pensions, bound by the terms of the rule passed on the 22nd of May 
1880, and that this suit should be dismissed with a declaration to that effect. 
This being a representative case, and the defendants not pressing for costs, we 
think the suit should be dismissed without costs. 

« Smt dismissed. 

Attorneys for the Plaintiffs: Messrs. Carruthers and Jenmngs. 

Attorney for the Defendants : Mr. Fmk. 

NOTES. 

fReferredto in argument in (1898) 28 Bom. 451 for the position that the majority has 
no powers under the rule to bind the minority]. 
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Pbbsent : 

Mr. Justice Wilson. 


S. M. Kadnmbinee Dossee 
versus 

S. M. Koylashkaminee Dossee. 


Execution of decree — Arrest—Purdahnashin lady— Entert'ug Zenana — 
Civil Procedure Code (Act X of 1877), ss. 271,^ 336, 640.^ 

It is not necessary that a special order of Court should be made, empowering an officer 
authorized to arrest a purdahnashin lady to enter the zenana of the house in which she resides. 
Under s. 336t of the Civil Procedure Code, if the officer is able t'> enter the house, he may 
break into any room in the house, including the zenana, in order to effect the arrest. 1i 


*[As to arrest of purdahnashin ladies, see Maharani of Burdwanv. S. M. Barada Sundari 
Deln, 1 B. L. R. P. B,, 81: Baj Chunder Boy v. Sluitaa Soondari Debt, 1. L. R., 4 Cal., 683. 

•[Sec. 271:—If the person executing any process under this 
Seizure of property in Code directing or authorising seizure of moveable property, has 
house. gained access to a house or other building, he may unfasten and 

open the door of any room in which he has reason to believe any 
such property to be. 

Provided that if the room be in the actual occupancy of a woman, who, according to the 

customs of the country, does not ap^ar in public, the person 
Seizure of property in executing the process shall give notice to her that she is at 
zenanas. liberty to withdraw; and after allowing a reasonable time for 

such woman to withdraw, and giving her every reasonable faci¬ 
lity for withdrawing, he may enter such room for the purpose of seizing the property, using 
at the same time every precaution, consistent with these provisions, to prevent its clandestine 
removal.] 


* - 4 - ■ ttSec. 640:—^Women, who, according to the customs and 

Exemption ot certain m^nnors of the country, ought not to be compelled to appear 
women from persona public, shall be exempt from personal appearance in. 
appearance. Court. 

But nothing herein contained shall be deemed to exempt such women from arrest in 
execution of the Civil process.] 

t [Sec. 336:—A judgment-debtor may be arrested in execution of a decree at any hour and 
on any day, and shall, as soon as practicable, be brought before 
Place of judgment- the Court, and his imprisonment may be in the Civil Jail of the 
debtor's im prisonment. district in which the Court ordering the imprisonment is situate, 

or, when such jail does not afford suitable accommodation, in any 
other place which the Local Government may appoint for the confinement of persons ordered 
to be imprisoned by the Courts of such district: 

Provided that no house shall be entered after sunset and 

Arrest in houses. before sunrise for the purpose of making an arr^t under this 

section. 

Provided also that when the decree in execution of which a 
judgment-debtor is arrested is a decree for money and the judgment-debtor pays the 
. amount of the decree and the costs of the arrrat to the officer 

Proviso. arresting him, such officer shall at once release him. 

The Ii ongi Government may, by notification published in the official Gazette, direct that 
whenever a judgment-debtor is arrested in execution of a decree for money and brought b^ore 
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Tj^ this oftss ths plaintiff's suit had been dismissed with costsi and a wnt 
of attachment had been issued against her. Attempts had been made to arrest 
the plaintiff, who was a purdahnashin lady ; but she had always escaped arrest 
by secreting herself in the zenana of her house. The Sheriff's officer refused to 
execute the writ in the zenana without a special order from the Court, 


A rule was then obtained, calling upon the Sheriff to show cause why he 
should not execute the writ by entering into the zenana of the plaintiff’s house. 

Mr. C. C. Dutt in support of the rule. 

9 

Mr. Jackson showed cause.—Eule 212*in Mr. Belohambers* book provides 
“ that no Sheriff or officer of the Sheriff, or any other person executing the 
process of the Court in any civil cause whatsoever, before or after decree, shall 
enter into the zenana or private apartments allotted to the women of any Hindu 
or Mussulman, except affidavit be made proving to the satisfaction of a Judge 
of the Court that the effects seizable by such process are secreted in such zenana 
or private apartments, or for other special cause which, in the discretion of the 
Judge, may make it necessary to the due execution of the laws and the attain¬ 
ment of justice, and unless such Judge [20] shall make an order in writing for 
that purpose.” So that there must be a special reason for entering the zenana. 
[Wilson, J.—The rule seems only to contemplate execution by seizure of 
property where it is concealed in the zenana. If it were carried out in cases 
where it is sought to execute the decree by arrest, no female party to a suit 
oould ever be arrested.] The words are distinct, “ no Sheriff shall enter.” It 
has always been the custom to obtain an order of the Court. 

Wilson, J. —I cannot make an order authorizing the Sheriff to enter the 
zenana, because that involves entering the house, and I cannot order him to 
break into the house. The only order that I can make is, that if the Sheriff 
can enter the house, he may break into the zenana. 


Section 640 of the Civil Procedure Code makes it clear, if it were not so 
otherwise, that purdahnashin women are as much liable to execution of civil 
process as any other persons. Section 271 relates to the seizure of property in 
zenanas, and does not apply to this case. Section 336 is that which deals with 
the case where it is necessary to enter a zenana to effect an arrest. It first 
states the circumstances under which an officer authorized to make an arrest 
may enter a house, and then deals with the case of entering any portion of the 
house. It provides that, “ when the officer authorized to make the arrest hsA 
duly gained access to any dwelling-house, he may unfasten and open the door of 
any room in which he has reason to believe the judgment-debtor is to be found.” 
If that stood alone, it would authorize the officer, when he has once entered 
the house, to enter any room. But the section goes on, " provided that if the 
room be in the actual occupancy of a woman who is not the judgment-debtor, 
and who, according to the customs of the country, does not appear in puldio. 


the Court undsr this section, the Court shall inform him that he may apply under Chapter XX 
to be declared an insolvent, and that he will be discharged if he has not committed any act 
of bad f.aith regarding the subject of his application and if he places his property iu 
possession of a receiver appointed by the Court. 

If after such publication the judgment-debtor express his intention so to apply, and if 
he furnish sufficient security that he will appear wh^ called upon, and that he will within 
one month apply under Section .344 to be declued an insolvent, the Court shal l release him 
from arrest. But if he fails so to apply, the Oourt may either direct the seouxity to be 
or commit him to jail in exsctttjion of the decree. 



9, H. ROYMSttKAMUrEB DOSSEE [1681] 11. iL f 

the officer shaU give notice to her th«it she is at liberty to withdraw; and after 
allowing a reasonable time for her to withdraw, and giving her every facility 
for withdrawing, he may enter such room for the purpose of making the arrest.” 
The only qualification, therefore, of the general right of a judgment-creditor to 
arrest his judgment-debtor is, that if the room be in the occupation of a pur- 
dahnashin lady not the judgment-debtor [21] the officer making the arrest is 
to give her time to withdraw. If she is the judgment-debtor, he is bound to go 
in and arrest her. 

Rule No. 212 in Mr. Belohambers’ book is, so far as it is inconsistent 
with, superseded by the Code. 

No order is necess^ary in this case to authorize the Sheriff to enter the 
zenana. The order I make is, that if and when the Sheriff’s officer can enter 
the house, he is to execute the writ in the zenana. I make the order not 
because it is necessary, but because the Sheriff thinks that he is bound to have 
the order of the Court for his protection. 

Attorney for the Defendant : Baboo N. G. Newgee. 

Attorneys for the Sheriff: Messrs. Boberts and Morgan. 
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{TG«i.8i] 

APPELLATE CIVIL. 

The 17th December, 1880. 

Present : 

Sir Bichabd Garth, Kt., Chief Justice, Mr. Justice Pontipbx and 

Mr. Justice Morris. 


In the matter of the Maharajah of Durbhungah and others.* 


Stamp Act (l of 1879), s. 3, els. 9,11, 19—Deed of family arrangement. 

By a deed of family arrangement, one brother conveyed a pargana and the sum of two 
and-a-half lacs of rupees to a younger brother, on conditicm that the latter should release 
certain family property on which he had claims. 

Held, that the deed was neither' a conveyance or a settlement, nor an instrument of par¬ 
tition, -within the meaning of Act I of 1679. 

'This was a reference made by the Board of Bevenue to the High Court, 
under s. 46f of Act I of 1879, asking for an expression of opinion as to the 
amount of stamp-duty payable on a certain deed executed by the Maharajah of 
Durbhungah and his brother on the 20th August 1880. The deed, amongst 
other matters, recited that the Maharajah had succeeded to, and was in posses¬ 
sion of, the Raj and all property, moveable and immoveable, which had been 
possessed by his father subject to a charge for the maintenance of the junior 
members of the family ; that disputes had arisen between the Maharajah and 
[22] his younger brother as to the claims of the latter in the said properties; 
and that the younger brother had, by way of compromise, agreed to waive and 
relinquish all claims which he had, or might have, on the said Maharajah, in 
consideration of receiving under the Babooana form of Sunnud, Pargana 
Bachoor and two and-a-half lacs of rupees. In accordance with these recitals, 
the Maharajah granted and conveyed to his younger brother such an interest 
in the above-mentioned properties as was usually conveyed under a Babooana 
grant, to have and to hold the same as a maintenance or Babooana grant 
according to the custom of the family, subject to certain conditions, amongst 
which were, that the name of the Maharajah should stand recorded on the 
Collectorate roll as the proprietor of the said lands ; that he should pay the 
revenue and other cesses, and the younger brother absolved and released the 
Maharajah from all claims and demands which he might have as one of the 

* Reference No. 1213 B, by A. Porbe<J, Esq., Under-Secretary to the Board of Revenue, 
dated 20th October 1880, under s. 46 of Act I of 1879. 

{[Sec. 46 .—The Chief Controlling Bevenue authority may state any case referred to it 

under section forty-five or otherwise coming to its notice and 
Reference by Revenue refer such case with its o^ opinion thereon, if the case arises 
authority to High Court. in the territories for the time bdng administered by the Gover¬ 
nor of Port St. George in Council or the Governor of Bombay in 
Council to thS High Court of Judicature at Madras or ^mbay, as the may be; if it arises 
in the North-Western Provinces or Oudh—to the High Comt of Judicature for the North- 
Western Provinces; if it arises in the torritories for the time being administered by the 
Lieutenant-Governor of the Punjab—^to the Chief Court of the Punjab; if it arises in the 
Central Provinces—to the High CoUrt of Judicature at Bombay ; and if it arises in any other 
part of Bntish India—to the High Court of Judicature at Fort William. 

Every such case shall be decided by mot less than three Judges of the High Court or 
Chief Court to whicdi it i4,referred, and incase of difference the opinion of &a majority 
.shall prevail.] ^ 

• 
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sotia of the lute Hahftfajah in any pnroperty whatsoever belonging to the Eaj. 
The deed was stamped with Es. 5 as a release, and Bs. 16 as a d^ of trust. 

The Collector of Durbhungah, to whom the instrument was presented for 
adjudication under s. 30 of the Stamp Act, was of opinion, that the deed must 
either be taken as a gift or as a settlement, and held it to be the latter, because 
it was a gift or disposition of property made for family reasons, and ordered 
evidence to be taken as to the net annual rental in order that the value of the 
stamps to be affixed might be ascertained. 

The Board of Eevenue dissented from the view taken by the Collector, 
thinking that the document was in the nature of a settlement according to the 
definition given in cl. 19, s. S, '' Act I of 1879, and referred the question for the 
decision of the High Court. 

Mr. Evans and Mr. 11. Bell for the Maharajah. 

Mr. Bonnerjee for the Grantee. 

The Opinion of the High Court was given by 

Garth, C. J. —We think that the instrument in question is already suffi- 
ciently_ stamped. 

[as] It is neither a “ conveyance,” nor a “ settlement,” nor an “ instru¬ 
ment of partition,” within tlie meaning of Act I of 1879. 

It is in its nature a deed of arrangement, by which a sum of money was 
paid absolutely, and a maintenance grant made by the Maharajah of Dur¬ 
bhungah to his younger brother, by way of discharge and satisfaction of all 
claims, by way of maintenance or otherwise, to which the latter was entitled 
as the son of the late Maharajah. 

The instrument would, no doubt, have been a “conveyance” under the 
Stamp Act of 1869, because it is a deed by which property is conveyed inter 
VIVOS ; but the definition of a conveyance in the Act of 1879 [see s. 3 (9)] 
excludes all transfers or conveyances, which are not made by way of sale, and 
this transfer, we consider, was clearly not made by way of sale. 

•[Sec. 3;—In this Act, unless there is something repugnant 
in the subj'ect or context,— 

(9) “Conveyance” means any instrument by which pro¬ 
perty (whether moveable or immoveable) is transferred on 
sale. 

partition” means any instrument whereby co-owners of aiiy 
property divide or agree to divide such property in severalty, 
and includes .also a final order for effecting a partition passed by 
any Eevenue authority: 

« • 

(19) “ Settlement ” means any non-teslamentary disposi¬ 
tion in writing, of moveable or immoveabft property, 
made— 

(ft) in consideration of marriage, 

(i>) for the purpose of distributing property of the settler among his family or those for 
whom ho desires to provide, or 

(c) for any religious or charitable purpose. It includes an agreranent in writing to^ 
make such a disposition :] 


Interpretation-clause. 

Conveyance. 

(11) ” Instrument of 
Instrument of partition. 

“ Settlement.” 


3 CAIi.—80 
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NILMONEY BINGH V. 


[7 Cftl. 28] 

The 14th March 1881, 

Present: 

Mb. Justice Cunningham and Mb. Justice Peinsep. 


Nilmoney Singh.Plaintiff 

versus 

Heera Lall Dass.Defendant.' 

Beut suit—Decree obtained er pai te—AdmimbiMy of, as evidence finality of, mill reyard 
to Its subject-matter—Civil Procedwe Code (Act X of s, 13, ej-jil 4. 

A decree obtained ex pni te w not final witlim the meaning of expl 4, s. 13+ of Act X of 
1877. 

Such a decree is not conclusive evidence of the amount of rent payable by the same 
defendant in another suit for subsequept rent of tho same property 

Where the plaintiff sifed the defendant for a year’s rent at the same r.ite-which had been 
decreedito him for a previous year in a suit which he had brought against tho same defendant 
for rent of the same property, and relied upon the former deciee, which had been obtained 
ex parte, and which he also alleged had been duly executed, as evidence of thc.imountof rent 
duo to him by the defendant, but it appeared that the lower Court had found that the alleged 
execution-proceedings were fraudulent, and that no steps had been taken which gave finality 
to the decree,— 

£21] Held, that the decree w.\s not conclusive evidence of the amount of rent due from the 
defendant or of the questions with which it dealt. 

Birchunder Manickya v. Hunish Chundei Dass (1. L. E , 3 Cal., .383) distinguished. 

This was a suit for the recovery of rent due for the year 1280 (corres¬ 
ponding with the years 1873-74), in which the plaintifl claimed Bs. 100-12-3i. 
The defendant, in his written statement, alleged, that the mouza in respect of 
which the suit was brought was his ancestral hrohmutter property, subject to 
a quit-rent of Es. 39-10 per annmn, and that he had not paid the rent for 1280, 
as the plaintiff had demanded it at an enhanced rate. 

The plaintiff, in support of his claim, produced a certified copy of a decree 
obtained ex parte in a previous rent-suit on the 20th May 1807, with reference 
to the same roouza and againso the present defendant, for an amount similar 
to that which he now claimed; and further produced evidence to show that 


• Appeal from Appellate Decree, No. 2272 of 1879, against tho dociee of B. Towers, Esq., 
Officiating Judicial Commissioner of Chota Nagpore, dated the 7th June 1879, affirming the 
decree of Baboo Radha Madhub Bhose, Deputy Collector of Manbhoom, dated the 23rd 
January 1879. 

j [geo. 13 No Court shall try any suit or issue, in which the matter directly and 

o substantially in issue has been heard and finally decided by a 

Res judicata. Court of competent jurisdiction, in a former suit between the 

same parties, or between parties under whom they or any of 
them claim, litigating the same title. 

Explanation IV ,—A decision is final within the meaning of tho section when it is such 
as the Court making it could not alter (except on review) on the application of either party 
or reconsider of its own motion. A decision liable to appeal may be final within the mean¬ 
ing of this section until ttie appeal is made.] 
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this decree had been executed in due course. The defendant, on the other 
hand, denied all knowledge of these proceedings, and alleged that they were 
oollusively taken in order to fabricate evidence for the present suit. 

The original Court found as a fact, that the alleged oxocution-proceedings 
were fraudulent, and the plaintiff having otherwise failed to make out his case, 
gave a decree only for Es. 39-10, the amount admitted by the defendant as due. 

The lower Appellate Court supported this finding, and following the 
decision in Goya Pershad Aubustee v. Taruiee Kant Lahorce Chowdhry (23 W. 
E., 149) held, that the ex parte decree was not good evidence of the amount of 
jumma payable by the defendant. 

From these two decrees the plairybiff then appealed to the High Court, on 
the ground that the lower Appellate Court was wrong in holding that tlio ex 
parte decree was not. good evidence of the amount ot the jumma, and that it 
was for the defendant to prove that the decree had been fraudulently obtained 
against him ; and that, he having failed to do so, the lower Courts should have 
given a decree for the amount claimed. 

Baboo Bhobany Churn Dutt for the Appellant. 

[35] Baboo Munmohun Dass for the Eespondont. 

The Judgment of the Court (Cunningham and PiiiNSur.JJ.) was 
deUvored by 

Cunningham, J. —In this case, in a suit for rent, an endeavour is made 
to use an ex parte decree obtained by tlie plaintiff as conclusive evidence 
against the defendant as to the amount of rent. 

The dfefendant denies all knowledge of the decree, and the first Court 
considered the alleged execution to be fraudulent. The lower Appellate Court 
considered that the ex parte decree “ was not good evidence ” of the amount of 
rent; and, in the absence of any other sufficient evidence, it dismissed the plain¬ 
tiff’s claim. We think that this view is correct The decree being ex parte is 
not “final” within the meaning of expl. 4, s. 13 of the Code of Civil 
Procedure, so long as it is open to the Court, on the application of the parties, 
to modify it. As in this case the alleged execution was held to be fraudulent, 
and no proceedings had been had which gave finality to the decree, we think 
that the lower Appellate Court was right in holding that, in the absence of any 
proof of execution, the defendant was not precluded by the existence of the 
decree from contesting a question with which it dealt. 

Our present decision does not conflict with thai in Birchtimler Mamckya 
v. Hurnsh Chunder DaiS (l.L.E., 3 Cal., 3H3), inasmuch as the question 
here is whether the plaintiff' had a right to uso the ex parte decree as 
conclusive evidence. 

The appeal is dismissed with costs. 

Appeal dismissed. 

NOTES. 

CEX PARTE DECISION NOT EES-JUDICATA- 

Followed in (1882) 8 Cal. 276 and (1899) 9 M. L. J. 60 where it was hold that an exparfco 
decision was not res jwdicato as it was not final within the moaning of explanation to boo 
13 of Civil Prooeduro Code (of 1877 and (1882) of. s. 11 of the Civil Procedure Code of 1908.J 
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JHUMUK iJONlAfl t>. 

[283 CRIMINAL EEPEEENCE. 


The 81st March 1881. 

Present: 

Mb. Justice Pontifex and Me. Justice Field. 


Jhumuk Noniah 
versus 

Shadashib Roy. ' 


Distrmnt-Rent Act {Beim. Act VIII of 18G9, si. 79, 7i, TG-Cnmirutl trespass. 

A the ttorvant of h, was convicted of criminal trespass m going upon the land of C, one 
of B’s^enauts, and preventing him from cutting his crops. B was convicted of atetment of 
criminal treopass. A and B pleaded that they were acting in the exorcise of the legal right 

^distraint. 

It appeared that no written demand under s. 72 of the Rent Act (Beng. Act VIII of 
1869) for the amount of the arrears, together with an account exhibiting the grounds on 
which demand had been made, was served on C, and that no written authority under s. 76 

had been given by B to A. 

Held that it lay upon A and B to show th.it they had conformed to the provisions of the 
law, or at least had acted with the hma Jule intention of distr.unmg the complainant’s 
cfops ; and that the conviction was right. 

Held also, that, as under s. 74 standing crops and ungathered products may, notwith¬ 
standing distrLint, bo reaped and gathered by the cultivator, A had no right, even if ho was 
acting bona fide, to restrain C from cutting his crops. 

The facts of this case sufficiently appear from the Judgment of the Court 
(Pontifex 'and Field, JJ.), which was delivered by 

Pontifex, J. —In this case Shadashib Boy has been convicted of criminal 
trespass punishable under s. 147 of the Indian Penal Code, and Sheosahai has 
been convicted of abetment of criminal trespass punishable under s. 447 \ read 
with s. 109. The facts of the- case appear to be as follows;—There is a 
dispute between Sheosahai and his tenants on the subject of rent. On the 
day of the occurrence, which forms the subject of those criminal proceedings, 
Shadashib, the servant of Sheosahai, and a number of other persons, 
went on the field of the complainant, and prevented him from cutting 
[27] bis paddy. Shadashib was sentenced to pay a fine of Rs. 10, and his 
master, Sheosahai, was sentenced for abetment to pay a fine of Rs. 100. The 
Sessions Ju4ge of Tirhoot, on the appeal of Sheosahai, set aside his conviction 
and sentence ; and he has now made a reference to this Court in order to have 


• Criminal Reference, No. 47 of 1881 (letter No. 114), from the order of H, W. Gordon, 
Esq., Officiating Sessions Judge of Tirhoot, dated the 14th March 1881. 

[tSec. 447 :—Whoever commits criminal trespass, shall be 
Punishment fot criminal pnnished v»ith imprisonment of either description for a term 
trespaas. . ■ which may extend to three months, or with fine which may 

- extend to five hundred rupees or with both. 
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the oonviotion and sentence of Shadashib Boy set aside. The Sessions Judge 
is of opinion, that the facts of the case as shown by the evidenee do not 
constitute the offence of criminal trespass. We are unable to take this view 
of the case. It lay upon the accused persons, who set up in their defence that 
they were acting in the exercise of the legal right of distraint, to show that 
they had conformed to the provisions of the law, or at least to prove such facts 
as would raise a reasonable presumption that, even although they had in 
some respects acted illegally, still what they did was done with the bona fide 
intention of distraining the complainant’s crops. 

Under s. 72 of the Bent Act, the distrainer is bound to serve the defaulter 
with a written demand for the amount of the arrears, together with an account 
exhibiting the grounds on which the demand is made. No attempt was made 
to show that this waa-done. Under a. 76 of the same Act, if Sheosahai, instead 
of going himself to distrain, employed a servant to make the distress, he was 
bound to give such servant a written authority. No attempt has been made to 
show that such authority was given. There is upon the record some evidence 
to show that Sheosahai was only one sharer in the estate upon which the 
complainant was a ryot. Under the provisions of s. 58 of the Bent Act, a 
sharer in a joint estate in which a division of the lands has not been made 
amongst the sharers, is precluded from exercising the powers of distraint 
otherwise than through a manager authorized to collect the rents of the whole 
estate on behalf of all the sharers in the same. There is nothing to show that 
the person who is alleged to have distrained the property of the complainant 
in this case was the manager acting on behalf of all the sharers. We 
desire, however, to say that we do not give much weight to this last point in 
deciding the present case, as the evidence does not clearly show whether the 
estate in which Sheosahai [28] has an interest falls within the above definition. 
Then, under s. 74 of the Rent Act, standing crops and other ungathered products 
may, notwithstanding the distraint, be reaped and gathered by the cultivator. 
Now the evidence shows that Shadashib Roy and the men with him prevented 
the complainant from cutting the paddy, and this they clearly had no right to 
do even if they were acting bond Me in the exercise of the power of distraint. 
It was said by one of the witnesses for the defence, that Sheosahai had called 
upon the ryots to produce receipts for the rents lodged by them in Court, and 
that as they failed to do so their crops were distrained. The complainant 
stated on oath that his receipt had been filed in a case in the Civil Court; and 
if this were so, this was a good reason for not producing it on demand. At 
the same time it is to be observed that there was on the recoi’d evidence that 
the rent had been lodged in Court. If it were lodged, a notice would have been 
given by the Court to Sheosahai under s. 47 ol the Rent Act. Sheosahai did 
not deny having received this notice. 

Having regard to all these circumstances, we think that we ought not to 
interfere with the conviction of Shadashib Roy, more especially as the fine 
imposed upon him will probably be paid by his employer, and we further think 
that the conviction of Sheosahai was not proi)erly reversed. ^ 
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FAIZ ALI iK, V. 


C7 Cal. 28] 

APPELLATE CEIMINAL. 


The 29th March, 1881. 

Present : 

Mb. Justice Pontipbx and Me. Justice Field. 


Faiz All and others.Petitioners 

versus 

Koromdi.Opposite Party.'' 

Recalling Witnesses, Time for—Rtght of Accused to recall witnesses for 
Prosecution—Criminal Procedure Code (Act X of 1872), ss, 217, 218. 

Reading ss. 2171 and 2181 o* the Criminal Procedure Code together, it appears that, il an 
accused person desires to recall and cross-examine the witnesses for the prosecution, the tune 
at which he should express such desire is when the [29] charge is road over to him and ho is 
called upon to make his defence , and although it is in the discretion of the ^lagistrate to 
recall the witnesses at a subsequent stage of the case, the accused has no right to insist upon 
the witnesses being recalled. 

iN'this case the petitioners were charged with having wrongfully confined 
one Koromdi. The complainant’s witnesses wore examined and cross-examined. 
On the 17th December 1880 the charge was drawn up, and the case was 
adjourned until the next day. On that day the accused presented a petition., 
asking for leave to recall and croSs-examine the complainant’s witnesses. 
This application was refused, on the ground that it was too late, and the peti¬ 
tioners were convicted and sentenced to fine and imprisonment. An appeal to 
the Magistrate was dismissed. The petitioners, thereupon, obtained a rule 
calling upon the complainant to show cause why the conviction should not be 
quashed, on the ground that the Deputy Magistrate had improperly refused to 
allow the petitioners to recall and cross-examine the complainant’s wutnesses. 

Baboo Grish Chunder Chowdhry in support of the rule. 

Baboo Joy Govind Shonte showed cause. 

Pontifex, J. —This rule was moved for and granted by us on the ground 
that the Deputy Magistrate had improperly refused to allow the petitioners te 
recall and oross-exauiine the witnesses of the complainant after the chargo 
had been framed under s. 217. The same objection was taken in appeal before 
the Magistrate, and the Magistrate, in his decision, has held that the petitioners 

* Criminal Motion, No. 64 of 1881, against the order of Moulvie Sjud Faizoddeen 
Hoaseiu, Deputy Magistrate of Mymensing, dated the 20th December 1880. 

^ t[Sec, 217 :—The charge shall then be read and explained 

Plea. to the accused person, and he shall be asked whether he is 

guilty or has any defence to make.] 

^Sec. 218 :—If the accused person have any defence to make to the charge, he shall be 

called upon to enter upon the same, and to produce his witnesses 
Defence. if in attendance, and shall be allowed to recall and cross-examine 

the witnesses for the prosecution. 

If the accused peteon puts in imy written statement, the Magistrate may file it with 
the record, but shall not be oounfi to do go.] 
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did not exercise their right under s. 218, of recalling the witnesses for the 
prosecution for cross-examination within proper time, and that therefore they 
were not now entitled to take any objection on account of the refusal by the 
Deputy Magistrate to recall such witnesses. 

Now, in the petition before us, it is stated that the charge was drawn up on 
the 17th of December 1880, and that on the same day an application was made 
to the Deputy Magistrate, asking that the witnesses should be recalled for further 
cross-examination. It appears, however, that the petition before the [30] 
Deputy Magistrate asking that the witnesses should be recalled, although 
dated on the 17th December 1880, could not have been filed before the 18th 
December 1880, the date on which tlie stamp was punched and the date on 
which the endorsed order was made. It appears that, early in December, the 
witnesses, both for the"'complainant and for the accused persons, had been 
examined and cross-examined, and on the 17th December the charge was 
drawn up, and the Deputy Magistrate made this order,—“ To-day having heard 
the pleaders and mukhtears, the case will stand over until to-morrow.” The 
ordinary inference would bo, that the pleaders and mukhtears having been heard, 
the case had closed, and only awaited the decision of the Deputy Magistrate. 
But, however that may be, the only rights that the accused person has, are 
under 8. 218 of the Criminal Procedure Code. Now, under s. 217, the charge 
is to be read and explained to the accused person, who is to be asked whether 
he has any defence to make. That was done on the 17thDecember. Under s. 218, 
if the accused has any defence to make, he is to be called upon to enter upon the 
same, and to produce his Avitnesses, and is to be allowed to recall and cross- 
examine the witnesses for the prosecution. These two sections coming together, 
it seems to us that it was intended, that if the accused person desired to recall 
and cross-examine the witnesses for the prosecution, the time at which he 
should express such desire was, when the charge was read over to him and he 
was called upon to make his defence. That was done on the 17th December. 
The petition to recall these witnesses was not put in until the 18th. Therefore 
we think, that it was no longer in the power of the accused persons to insist 
upon their right of recalling these witnesses, although it remained in the 
discretion of the Deputy Magistrate to recall them if he thought fit. Now, on 
the 18th December, he made another order directing that the case sliould come 
on again on the 20th ; and on the 20th, an order was drawn up, but not signed, 
directing that the witnesses should be produced for re-examination on the 28th. 
The Deputy Magistrate never signed that order, for, before he w'as prepared 
to sign it, one of these witnesses for the prosecution, a policeman, who 
[ 81 ] happened to be in Court, was produced, and it was asked on behalf of thf 
prosecution that, if the accused persons wanted to cross-examine this witness 
they should do so at once. The accused refused to cross-examine him then, 
alleging that it would prejudice their case unless all the witnesses were cross- 
examined together. The Deputy Magistrate then considered that the 
application for cross-examination was made only with the object of delaying the 
proceedings, and that it was not a bond fide application; and it h^ing, under 
the circumstances, in his discretion to recall the witnesses or not, and the 
accused having lost their rights under s. 218, the Deputy Magistrate decided that 
he would not sign the order drawn up, and he proceeded to dispose of the case. 
The Magistrate, on the appeal before him, considered that the Deputy Magis¬ 
trate had acted with propriety, and we are disposed to agree with the Magistrate 
in that opinion. We think that there is not sufficient ground for this 
appUoation, and that the rule must be discharged. 
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Fleldi J. —I only desire to add, that the vernacular record shows iihat the 
vakeels and mukhtears," that is, as I understand, the vakeels and mukhtears 
of both sides were examined on the 17th. Now, though the Code of Criminal 
Procedure contains no express provisions similar to those to be found in the 
Civil Procedure Code as to the time at which, or the order in which the 
pleaders and mukhtears for the prosecution, or for the defence, shall address the 
Court, still, according to mofussil practice, the usual practice on this point is 
followed. I therefore understand from the vernacular record, that the pleader 
or mukhtear of the accused had addressed the Court, and that the pleader or 
mukhtear of the prosecution had been heard in reply. This being so, I take 
it that the case was closed on the 17th, and the accused not having exercised 
the right given them by s. 218* at the time at which they ought, if they 
intended to exercise it, to have expressed their intention of doing so, I think 
they could not afterwards claim to exercise that right. 

Rule discharged. 

NOTES. 

[See. Rat. Unreported cases 930] 
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£32] OEIGINAL CIVIL. 

The 25th Apnl, 1881. 

Present : 

Me. Justice Wilson. 

Lackersteen and others 
versus 

Bostan and others. 

Trustee Act (XXVII of 1866)^ ss, 2, 19, 20 and 32—Appointment of Verson to 

convey Property onjhehalf of Persons out of the Jurisdiction and umler other 

DisdinUties. 

Where property has been, by an order of Court, directed to )>o sold, and where some of 
the parties interested in such property arc cither out of the jurisdiction, married women, or 
minors, and the place of abode of others of them is unknown, the Court will, on petition, 
mider the Indian Trustee Act, appoint a person to convey the interest of such persons to any 
purchaser, notwithstanding that, at the time the older is applied for, no contract for the sale 
of the property has been entered into. 

But the Court cannot make such an order with respect to the interest of a party who has 
not been served, and who has not entered appearance. 

This was an application, under ss. 20 and 32 of Act XXVII of 1866, for 
an order, that the Eeceiver of the High Court (who had previously beon appoint¬ 
ed Eoceiver in the’ suit) should be appointed to convey certain premises in 
Calcutta, if and when the same were sold, as directed by an order already made 
for that purpose, to the re8i>eotive purcliasors thereof, for and on behalf 
of the estates of the several persons interested therein. 

It appeared from the petition, that there werethirty-six parties to the suit 
who would be necessary parties to the conveyance, five of whom wore infants, 
four married women living out of the jurisdiction, in Sydney, Moulmein, 
Akyab, and Allahabad ; that the place of abode of five others was unknown ; 
that three others were in Sydney, three in London, four at Nantes, and one at 
Nynee Tal. It further appeared, that an order in the suit, dated the 4th April 
1881, had directed the property in question to be sold for payment of certain 
costs, but that, at the time of the present application, no contract of sale had 
been entered into. 

Notice of the application had been served on the the attornies of all the 
parties to the suit who had appeared by attorney, and [33] they wore represent¬ 
ed by counsel, and did not oppose the application. A number of the defendants 
had not entered appearance in the suit, although they had been duly served 
with the original writ of summons. No notice of the application had been 
given to them, and they were not represented at the hearing of the application. 

As regards .one of the defendants, Joseph Polycarp Lackersteen, the sum¬ 
mons in the suit had not been served upon him, and his whereabouts was not 
known, and there was no appearance made for him in the suit. 

The application was for an order that the Eeceiver might execute the 
conveyance on behalf of all the parties to the suit, although as to some of them, 
who were stated to be living in or near Calcutta, it was admitted that no 
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practical difficulty existed in the way of getting their signatures to the con- 
*veyance; but that it would be a saving of expense to include them in the order. 

Mr. Stoke for the applicants (the plaintiffs in the suit).—The order 
asked for can be made under ss. 20 and 32 of Act XXVII of 1866, the 
Indian Trustee Act. Section 32 gives the Court power to make an order vest¬ 
ing property in lieu of conveyance by a party to the suit after a decree or ordw 
for sale. Section 20 gives the Court power to appoint a person to convey in 
all cases where it may make a vesting order. Section 2 '' defines the meaning 
of the words “ person holding such property ” used in s. 32. There are thirty- 
six parties to this suit, many of whom are at a groat distance from Calcutta, 
and it would be impossible to get their signatures to any deed of conveyance 
which may have to be executed witliin any reasonable time, and a further diffi¬ 
culty would arise in registering such conveyance and in obtaining its acknowledg¬ 
ment by such of the parties as are married women. It is true that, although 
an order has been made for sale, no contract for sale has yet been entered 
into ; but the words of the section are wide enough to admit of the application 
being granted. The cases of Hancox v. Spittle (3 Sm. and Giflf., 478) and In 
re Boden's Estate (1 D.M.G., 57} were cited. 

ts« As to the service of summons in tho present case, one defendant, 
Joseph Polycarp Lackersteen, has not entered an appearance in the suit, nor has 
he been served with the writ of summons , ho is out of the jurisdiction and 
cannot be found ; others have been served, but have not appeared. I ask on 
the authority of Hancox v. Spittle (3 Sm, and Gift'., 478) for an order that 
the Eeceiver may execute the conveyance for all parties whether under 
disability or not. 

Mr. Agnew, Mr. White Mr. Allen and Mr. Sale appeared for some of the 
defendants, and consented to the order. * 

Iffilson, J.—I cannot make an order as regards the defendant Joseph 
Poly carp, as he has not been served or entered appearance, but the order may 
run that the Eeceiver do convey, on behalf of all parties other than Joseph 
Polycarp. 

Attorney for the applicants : C. G. Eobinson. 

Attorneys for other parties: S. Dignam, J. Camell, A . Watkins, G. G. 
Farr, and J. F. Watkins. 

Application allowed. 

NOTES. 

(Referred to in (1908) 10 Bom. L. R. 1176 for the position that tho Mehcr method 
for obtaining order under s. U2 of Indian Trustee Act is by way of petition.] 


Interpretation. 


"Hold” and "Holding” 

* 


•(Sec. 2 .—In this act, unless there be something repugnant 
in the subject or context— 

i|i IH S: 

“ Hold” and “Holding” shall bo applicable to any vested 
estate, whether for life or of a greater or less duration in 
possession, futurity, or expectancy, in any immoveable property. 
♦ * 
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APPELLATE CIVIL. 


The 18th March, 1881. 

Present: 

Mb. Justice Cunningham and Mb. Justice Peinsbp. 

Mohunfc Megh Lall Pooree. Judgment-Debtor. 

versus 

Shib Pershad Madi and othorg.Decree-holders.'^ 


Execution—Irregularities in VroclamaUon of sale—Evidence of such irregulari¬ 
ties — Nazir’s Beport—Civil Procedure Code (Act X of 1877), ss. 274, 287, 
289, 290, 291, and 295—Sale to satisfy JudgmeM-credltor who has not 
attached. 

The proclamation of sale required by s. 271t of the Civil Procedure Code, to be made at 
some place adjacent to the property to be sold, and the fixing up of a copy of the order m a 
conspiftuou.s part of the property, are acts which must precede the posting of the notices in 
the Court-house as required by s. 290. t 

[35] Where the sale-proceeds of a portion of several parcels of property are sufiicient to 
satisfy the decree of a judgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is still entitled to have the remainder of 
the property sold to satisfy his dqpreo under the provisions of s. ‘iQSS of the Civil Procedure 
Code. 


• Appeal from order, No. 275 of 1880, against the order of Major W. L. SamueUs, Officiat¬ 
ing Deputy Commissioner of Hauareebagh, dated the 4th of August, 1880. 

t[Sec. 274 —Tf the property be immoveable, the attachment 
Attachment of immove- shall bo made by an order prohibiting the judgment-debtor from 
able property. transferring or charging the property in any way, and all persons 

from receiving the same from him by purchase ; gift or otherwise. 

The order shall be proclaimed at some place on or adjacent to such property by boat of 
drum or other customary mode, and a copy of the order shall be fixed up in a conspicuous 
part of the property and of the Court-house. 

When the property is land paying revenue to Government, a copy of the order shall also 
be fixed up in the office of the Collector of the District m which the land is situate.] 

J[8ec. 290 ,—Except m the cMe of projierty mentioned in the proviso to section 2fi9, no 
sale under this Chapter shall, without the consent in writing of 
Time of sale. the judgment-debtor, take place until after the expiration of afc 

least thirty days in the case of immoveable property, and of at 
least fifteen diiys in the case of moveable property, calculated from the date on which the noti¬ 
fication has been affixed m the Court-house of the judge ordermg the sale.] 

§[Sec. 295 :—Whenever assets are realissed by sale or otherwise in execution of a decree, 
and more persons than one have, prior to the realization, 
Proceeds of execution applied to the Court by which such assets are held foj execution of 
sale to be divided rateably decrees for money against the same judgment-debtor, and have 
among decree-holders. not obtained satisfaction thereof, the assets, after deducting the 

costs of the realization, shall be divided rateably among all such 
persons. 


Proviso where property 
is sold subject to mortgage. 


Provided that, when any property is sold subject to a mort¬ 
gage or charge, the mortgagee or incumbrancer, shall not be 
entitled to share in any surplus arising from such sale. 

Provided also that when any property liable to be sold in execution of a decree is subject 
to a mortgage or charge, the Court may, with the assent of the mortgagee or incumbranoer, 
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Three mouzas were attached in execution of decrees obtoine^by A and B. Prior to the 
sale, 0, who had also obtained a decree against the owner of thwland. applied for leave to 
execute his decree, in order that he might participate in the sale-proceeds under s. 295 of 
the Civil Procedure Code. Upon the day fixed for the sale, the Deputy Commissioner was 
unable, through illness, to attend ; and he postponed the sale for three days. Two of the 
mouzas were sold, and realized more than enough to satisfy the decrees of A and B. The 
third was then sold in satisfaction of C's decree. Upon an application by the judgment- 
debtor to set aside the sale on the ground of irregularity, it appeared, that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for the sale, but 
had only been published on the properties to bo sold five days before that date ; that notice 
of the existence of a mortgage on the properties, but no further particulars, was given, and 
the mortgagee was allowed to purchase ; and that the Deputy Commissioner had accepted 
the reports ol the Nazir and Court-peon as to the proclamation of sale, and had refused to 
allow the judgment-debtor to give evidence of its insufficiency. 

Held, that the proclamation of silo on the property having taken place only five days 
prior to the date of sale, and the particulars of the mortgage not having been given, there 
had been such material irregularities in the publication as to entitle the judgment-debtor 
to give evidence of them and the ottier allegations made by him, in order to show that he 
had suffered material injury by reason of such irregularities. 

Held also, that Deputy Commissioner was not entitled to proceed upon the reports of 
the Nazir and Court-peon, but was bound to hear the evidence tendered by the judgment 
debtor, though be was justified, under s. 291, in postponing the sale as he had done. 

Okhoy ChMider Dull v. Ersk'ine and Co. [3 W. R. (Mis.), 11], Sreenath Thakoorv, 
Watson and Co, (4 W.R. (Mis.) 4), and Shah Koondun Lall v. Noor Ah (10 W.R., 3) 
followed. 

Held further, that the third judgment-creditor, who Ind not attached the property, was 
still entitled to have the sale proceeded with and his decree satisfied under the provisions of 
B. 295. 

This was an application on the part of the judgment-debtor, in three 
execution oases, to set aside a sale held in the Court of the Deputy Commis¬ 
sioner of Hazareebagh on the 18th May 1880, the properties sold consisting of 
three mouzas,— viz., Kharn, [363 Kharkhan, and Palmo. It appeared that 
these mouzas had been attached in execution of two decrees held by Mohanund 
Dutt and Norchunder Dutt, but prior to the sale, a third decree-holder, Sheo 
Pershad Madi, applied for leave to execute his decree in order that he might 
participate in the sale-proceeds under the provisions of s. 295 of the Civil 
Procedure Code; but no prohibitory order had been issued or served in respect 
of this decree. The two first mentioned mouzas were in the first instance put 
up for sale and realized a sum more than sufficient to satisfy the decrees of the 
two judgment-creditors who had attached the properties, and on the same day, 
and immediately after they had been sold, the remaining mouza was put up 
and sold in spite of the protest of the judgment-debtor, and all three decrees 
were satisfied. Amongst the grounds upon which the judgment-debtor sought 
to have the ssde of all three properties set aside, he alleged that the notices 
of sale were not published in the villages to be sold, which were situated 

order that the property be sold free from the mortgage or charge giving to the mortgagee or 
iiiOTunbr.ancer the same right against the proceeds of the sale as he had against the property 
sold. 

If all or any of such assets be paid to a person not entitled to receive the same, any 
person so entitled may sue such person to rximpel him to refund the assets. 

Nothing in this section affeett any right of the Government.] 

. ' ‘ *5 . 
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sixty miles from H^areebagh, until the 10th May 1880, only five days 
before the date o*the sale, which was fixed for the 15th May, andt 
that, consequently, sufficient time was not allowed for purchasers to attend the 
sale; that as the decrees, on account of which the two moussas, Kbarn, and 
Kharkhan, were attached and sold, amounted to Bs. 4,579-3, and the sale- 
proceeds thereof amounted to Es. 6,800, there was no necessity for the Court 
to proceed with the sale of Falmo; and that the sale, though fixed for the 15th 
May, did not actually take place till the 18th, and in consequence of such delay, 
the sale should not then have been proceeded with until fresh notices had 
been issued under s. 295 of the Civil Procedure Code. He further objected to 
the sale on the ground of the inadequacy of the price obtained through the 
properties having been imperfectly described, no further particulars being given 
wkh regard to a mortgage thereon other than the mere fact of its existence, 
and that, as the mortgagee who was in possession had become the auction- 
purchaser, under these circumstances he had suffered material injury, of which 
and of the other allegations contained in his petition he offered to produce 
evidence. The Deputy Commissioner, however, refused to admit the evidence, 
and, [87] acting upon the reports of the Nazir and peon, dismissed the petition 
and confirmed the sale. 

Accordingly from this order the judgment-debtor appealed to the High 
Court.- 

Mr. W. C. Bonnerjee, Mr. B. E, Twidale, Baboo Troijluclconath Mitter 
and Baboo Jaggut Chunder Dey for the Appellant. 

Baboo Chunder Madhub Ghose, Baboo Kallymohun Dass, and Baboo 
Tarrucknath Sen for the Eespondents. 

The following JudgmdntB of the Court (Cunningham and Prinsbp, JJ.) 
were delivered:— 

Ppinsep, J. —In execution of two decrees held by Norchunder Dutt and 
Mohanund Dutt, the right, title, and interest of the judgment-debtor, appellant, 
in three mouzas, Kharn, Kharkhan, and Palmo, were attached and advertised 
for sale. Meantime a third decree-holder, Shaopershad, applied to execute his 
decree, in order that, under s. 295 of the Civil Procedure Code, he might 
participate in the sale-proceeds. 

The two first mentioned properties were then sold, and realized a sum 
more than sufficient to liquidate the decrees of the judgment-creditors who 
originally put the Court in motion. The remaining property was next sold, 
and all the decrees have been satisfied. 

Various objections were then taken to the sale, which were disallowed by 
the Deputy Commissioner of Hazareebagh, and the judgment-debtor has now 
appealed against that order. It is first of all contended by Mr. W. C. Bonnerjee, 
for the judgment-debtor, appellant, that, as the decrees xmder execution were 
satisfied by the two properties first sold, no further sale should have been held. 
What would be the effect of an application made by those whosq decrees were 
under executiqn to abstain from further proceedings on another decree-holder 
who bad merely applied to execute his decree so as to obtain the benefit of 
s. 295, that is, to participate in the assets realized in e^jecution of the other 
decrees, we are not called upon to decide, because it does not appeSiT that in the 
case now before us the [38l two decree-holders, who are actually executing 
their decrees, made any such application. That the amount realized by the 
.Bfde of the first two properties was sufficient to satisfy their decrees is 
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immafcerial, since by the interposition of another deor|fchoHer, under s. 296, 
that sum would not be payable to them alone. It woum be subject also to the 
claim of this stranger, who, under s. 296, would be entitled to a rateable dis> 
tribution of the assets. It could not then be said that by the amoimt realized 
from the first sale the decrees under execution were satisfied. We think, 
therefore, that the lower Court rightly proceeded to sell the third property, 
Pahno. 

It farther objected that no proclamation of sale was made on the spot as 
required by s. 274 ; that the Deputy Commissioner should have given the 
judgment-debtor an opportunity of proving this; that he improperly received in 
evidence and acted on the reports of the Nazir and peon; that even if the 
proclamation was made on the spot, it admittedly was not made until the 10th 
May, five days before the day fixed for sale, and therefore not in suflScient 
time; that the property was not described in the sale-proclamation ; that the 
Deputy Commissioner was not competent to adjourn the sale for three days 
in consequence of his sickness; that the mortgagee in possession should not 
have been allowed to purchase. and that, in consequence of all these irregulari¬ 
ties, aubstantial injury lias been caused, an inadequate price, mucli below the 
proper value of the properties, being obtained. 

It is in the first place clear, that the Deputy Commissioner was wrong both 
in accepting as evidence the reports of the Nazir and peon regarding the sale- 
proclamation having been regularly made, and in refusing to give the judgment- 
debtor an opportunity to adduce evidence to the contrary. The case quoted 
by him— Alimoody Chowdhry v. Chundcr Nath Sen (24 W. E., 227), is not in 
point. On the other hand it has been repeatedly held, that such reports are not 
legal evidence; Ohhoy Chunder Dhur v. ErsTcme <f Co. [3 W. E. (Mis), 111 
Sreenath Thakoor v. Watson d Co. [4 W. E. (Mis.), 4], Shah Koondtm Lall v. 
NoorAli (10 W. E., 3). 

[39] But even if the sale-proclamation was made, it admittedly was not 
made until the 10th May, five days before the day fixed for sale. We are 
informed by the appellant’s counsel, and this is not disputed by the respon¬ 
dents’ pleader, that the jilace on which it is said to have been made is sixty 
miles from the Court holding the sale. It is pressed on us by the learned 
counsel for the appellant, tliat although the law, s. 290, declares that it is neces¬ 
sary only that there should be an interval of thirty days between the date of 
fixing up of the sale-proclamation on the Court-house and the day of sale, that 
“ fixing up ” cannot be done until proclamation has been duly made and reported 
to the Court. The terms of the law, s. 290, certainly leaves this in doubt, and 
it is difiScult to undei'stand the object of enacting a specific term, thirty days 
from any proceeding not the final proceeding, unless the other necessary pro¬ 
ceeding is considered merely formal and of no material effect on the sale. It 
appears to me, however, that the making of a sale-proclamation on the spot is a 
most material proceeding, for it must be presumed that, ordinarily, purchasers 
will be those living in the neighbourhood, best informed of the real value of the 
property, an^d most likely to purchase from the situation of the property with 
respect to their own residence or properties held by them. Of course, in some 
cases it may be that the value of the property to be sold may put it beyond the 
power of neighbours to compete at the auction, and that the bidders can only 
be capitalists residing near the Court-house, but such would be exceptional cases, 
and in seeking the object of the Legislature, we must look to the vast majority 
of the cases which occqr. It appears to me, too, that it could not have been 
intended that a copy of the ssde-prociamation should be “fixed up in ^e 
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Coorfc-house” until it t|||||^ actually reported to the Court that the proclamation 
itself had been made imder s. 274. I further think that the order in which 
these proceedings should be taken is indicated by the order in which they are 
eifpressed in s. 290. If this view be not accepted, the Court in each case would 
have to determine whether a sale-proclamation had been made in a reasonable 
time before the date of sale, so as to give a fair opportunity to persons likely to 
purchase, who live on or near the [40] property to be sold, although a term 
is specified with regard to the fixing up of the copy of the sale-proclamation in 
the Court-house. Such a rule would not only bo inconvenient, but would be 
contrary to what I conceive to bo the intention of the Legislature, viz., to fix 
some term which must expire between the last formality to bring a property to 
sale, and the sale itself. I, therefore, have no hesitation m holding that if the 
proclamation was made on the spot only five days before the date fixed for 
sale, there has been “'a 'material irregularity in publishing it.” It would, 
however, bo incumbent on the person seeking to set aside the sale, the judgment- 
debtor, to show that “ he has sustained material injury by reason of such 
irregularity.” 

As regards the objection taken regarding the adjournment of the sale for 
throe days, in consequence of the illness of the Deputy Commissioner, we 
consider that that oflicer exercised a wise discretion given to him by law (s. 
291'jin refusing to hold the sale of properties of such large value except under 
his personal superintendence, which, in his absence from illness, would be 
impossible. 

The next objection is, that the properties were imperfectly described in the 
sale-proclamation. The law requires that a proclamation of sale shall specify, 
as fairly and accurately as possible, any incumbrance to which the pro¬ 
perty is liable, and also every other thing which the Court considers 
material for the purchaser to know in order to judge of the nature and value of 
the property. I observe that only the right, title, and interest of the mortgagor 
(that is, the equity of redemption) were sold, and that tlio sale-proclamation 
states that the property is subject to a mortgage. It appears that the mortgagee 
is in possession of these properties, and that he is tiie purchaser at tfie auction- 
sale. Now it is clear that, to enable a bidder to form any definite idea of the 
value of these properties, the amount of the outstanding debt should have boon 
specified. Unless that was declared, the mortgagee would bo the only person 
who was in possession of this information ; and if that information were 
withheld, he would bo able to bid at an advantage with regard to other bidders. 
Such an omission, where [41] the mortgagee in possession is himself the 
purchaser, affords strong pnmd facie grounds for believing that an inadequate 
price was obtained. 

We, therefore, remand this case to the Deputy Commissioner, and direct 
that he do give the parties an opportunity to adduce such evidence as they 
may desire on the points indicated, and decide the case accordingly. 


•[Sec. 291:—The offioot conducting any sale under this chapter may in his disdJrotion adjourn 

the sale, recording his reasons for such adjournment: provided 
Power to adjourn .sale. that when the sale is made in or within the precincts of the 

Court-house no such adjournment shall be made without the 
leave of the Court. Every such sale shall be stopped if, before the lot is knocked down, the 
uoin (including the costs of the sale) are tendered 

Btoppage I - gmjjj officer or proof is given to his satisfaction that the 

amount of such debt and costs has been paid into the Court that 
on proof of payment. ordered the sale.] 
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I 


Canniiij^am, J. —This is an appeal from an order ^fusing to set aside a 
judgment sale of immoveable property on the ground of material irregularities 
in publishing and conducting it, whereby the appellant has sustained substan¬ 
tial injury. 

One of the alleged irregularities was, that no proclamation was made on 
the spot in conformity with ss. 289 and 274, Civil Procedure Code. No 
opportunity was given to the execution-debtor of proving this, the Court 
satisfying itself with the reports of the Nazir and peon as sufiicient proof of the 
proclamation. This was irregular. In the next place, it is admitted that the 
proclamation on the spot, if made at all, was not made till live days before the 
sale. With regard to this the intention of ss. 289' and 290 must, in my opinion 
be taken to be that the proclamation should be made on the projjerty in 
question before or at the same time that the copy of it is fixed up in the Cotirt- 
house, and that the reason of the omission in s. 290 of reference to the procla¬ 
mation on the spot as one of the events which must occur at a specified time 
before the sale, is, that the Act regards the proclamation on the spot and the 
fixing of it up in the Court as simultaneous proceedings. 

In the present instance, as the distance of the property from the Court 
was sixty miles, the period allowed was clearly inadequate, and there was a 
material irregularity which, if it can be shown that there has resulted material 
injury (of which gross inadequacy of price would be an indication), would 
entitle the judgment-debtor to have the sale set aside. 

Another of the alleged irregularities is the inadequate description of 
the properties in the proclamation of the sale. Section .287 of the Civil Pro¬ 
cedure Code requires that any incumbrance to which the property is liable 
should be stated, as well as every other thing which the Court considers material 
[42] for the purchaser to know in order to judge of the nature and value of 
the property. In this case the proclamation stated the fact of an incumbrance, 
but omitted to specify the amount of the mortgage debt still outstanding. 
This would leave the incumbrancer in a more favourable position than any one 
else to judge of the value of the equity of redemption, and as he was the 
purchaser, it is probable enoi^h that this irregularity did occasion substantial 
injury to the judgment-debtor. 

The order of the lower Court must accordingly be set aside, and the case 
remanded to the Deputy Commissioner to rehear the application with reference 
to the observations made above. 

Costs will abide the result. 

Case remanded. 


Mode of making pro¬ 
clamation. 


*[Seo. 289 :—The proclamation shall be made, in manner 
prescribed by Section 274, on the spot where the property is 
attached. 


If the Court so direct, sudb proclamation shall also be published in the local official 
Gaeette and in some local ireca^^iaper, and the costs of such publication shall be deemed to he 
costs of the sale.] 
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MOTBS. 

(I. Civil Procedure Code s. 290 (1877) cf 0 21, r 68. 

Auction sale held within 30 days from the date of publication of proclamation of sale— 
material irregularity. 

If such a sale is held it is a case of material irregularity (1882) 11 C. L. R. 303, and the 
sale ought to be set aside if there is damage. 

See also (1890) 5 C. L. J. 687, whore the sale was held on the 22nd day. The Allahabad 
High Court held in (1882) 4 All. 800 that it did not amount to material irregularity. But 
Edoe, C, J. went further m (1889) 11 All. 383, and held that it is an illegality though 
BhOBHUBST, J.held in the same case that it is only material irregularity. The Madras High 
Court holds that no distinction is drawn between irregularity and illegality under this 
section (1894) 6 M. L. J. 70. ‘ 

II. Referred to in (1891) 16 Bom. 91 for supporting the position that “ all claims 
enforceable under attachment" includes the claim of all persons who are entitled to claim 
rateable distribution in the sums realised under attachment.] 


[7 Cal. 42] 

APPELLATE CEIMINAL. 

The 25th March, 1881. 

Present ; 

Mr. Justice Pontifex and Mr. Justice Pield. 


In the matter of the petition of Rochia Mohato.Appellant. 

The Empress 

versus 

Rochia Mohato."^ 


Evidence Act (I of 1872), s. 32, cl. 1, and s. 33—' Qneshonsin Issue "—Charges added at 
Sessions—Depositions before Magistrate—Witness dying or absconding—Charge to Jury- 
Omission to notice Evidence—Qualification of Juryman. 

In the proceedings before a Magistrate on a charge of causing grievous hurt, two 
(among other) witnesses, one of whom was the person assaulted, wore examined on behalf of 
the prosecution. The prisoners were committed for trial. Subsequently the pespon assaulted 
died, in consequence of the injuries indicted on him. At the trial before the Sessions Judge, 
charges of murder and of culpable homicide not amounting to murder were added to the 
charge of grievous hurt. The deposition of the deceased witness was put in and read at the 
Sessions trial. 

• Criminal Appeal, No. 162 of 1881, against the order of H. Beveridge, Esq., OfSciating 
SMsions Judge of Patna, dated the 19th February 1881. 


3 0AI1.--82 
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Held, that the evidence was admissible either under s. 32, ol. 1,* or s. 33t of the Evidence 
Act, notwithstanding the additional charges before the Sessions Court. 

[43) The question whether the proviso to s. 33 of the Evidence Act is applicable,—that 
is, whether the questions at issue are substantially the same,—depends upon whether the 
same evidence is applicable, although different consequences mav follow from the same act. 

At the trial it was proved that the other witness who had been examined before the 
Magistrate had disappeared, and that it had been found impossible to serve him with a 
summons. His deposition was put in and read. 

Held, that it was properly admitted under s. 33. 

In summing up the case to the jury, the .Judge oraitte I to call their attention to the 
evidence of the witnesses for the defence. This evidence appeared to the High Court to be 
untrustworthy. 

Held, that the summing up was not defective on account of thi® omission on the part of 
the Judge. 

The fact that a person is a clerk in the office of the M.agistr.ite of the District, is not 
sufficient to disqualify him from sitting on a jury. 

The facts of this case sufficiently appear from the judgment. 

Mr. Gasper for the Appellant. 

Mr. M. Ghosetov the Prosecution. 

The Judgment of the Court (Pontifex and PlELD, J.T.) was delivered hy 

Pontifex, J. —This is an appeal from a conviction by a jury in respect of 
which we can only interfere if there has been some error of law' or misdirection 
by the Judge. Now it is alleged that we ought to interfere on two grounds, 

• [Sec. 32;—Statements, written or verbal, of relevent facts 
Cases in which state- made by a person who is dead, or who cannot be found, or who 
ment of relevant fact by has become incapable of giving evidence, or whose attendance 
person who is dead or can- cannot be procured without an amount of delay or expense 
not be found, etc., is which, under the circumstances of the case, appears to the 
relevant. Court unreasonable, are themselves relevant facts in the following 

cases:— 

(1) When the statement is made by a person, as to the cause 
When It relates to cause of his death, or as to any of the circumstances of the transaction 
of death ; which resulted in his death, in cases in which the cause of that 

person’s death comes into question. 

Such statements are relevant whether the person who made them was or was not, at the 
time when they were made, under expectation of death, and whatever may be the nature of 
the proceeding in which the cause of his death comes into question.) 

t [Sec. 33:—Evidence given by a witness in a judicial proceeding or before any person 

authorised by law to take it, is relevant for the purpose of 
Evidence in a former proving, in a subsequent judicial proceeding, or in a later stage 
judicial proceeding when of the same judicial proce^ing, the truth of the facts which it 
relevant. states, when the witness is dead or cannot be found, or is 

incapable of giving evidence, or is kept out of the way by the 
adverse party, or if his presence cannot be obtained without an amount of delay or expense 
which, under the circumstances of the case, the Court considers unreasonable: 

Provided * 

that the proceeding was between the same parties or their representatives in interest; 

that the adverse party in the first proceeding had the right and opportunity to cross- 
examine ; 

that the questions in issue were substantially the same in the drat as in the second 
proceeding. 

Explanation, —A criminal trial or enquiry shall be deemed to be a proceeding between 
the prosecutor and the aoodsed.witiiin Ihe meaning of this seetbn.) 

0 

w 
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that evidence has been wrongly placed before the jurp; and secondly, that 
in certain particulars there has been a misdirection, or rather a want of direction 
by the Judge. 

With respect to the first ground that improper evidence has been placed 
before the jury, the complaint is, that the depositions of two witnesses who were 
examined before the Magistrate were improperly allowed by the Judge to be put 
in by the prosecution and used in the Sessions Court under the following 
circumstances; 

One of these witnesses was the person whom the defendant and liis party 
weie accused of assaulting, and who has since died. Now, before the Magis¬ 
trate the only complaint was a charge of grievous hurt. But in consequence of 
the death of the person [H] who was hurt, ctz., Khedroo, other charges 
were added before the Sessions Judge,— otz., a charge of murder and a chai-ge 
of culpable homicide not amounting to murder. In consequence of these 
additional charges, it is argued that, under s. 33 of the Evidence Act, the 
questions in issue before the Sessions Court, and before the Magistrate, wein 
not substantially the same in the two proceedings. As a matter of fact, the 
prisoner has only been convicted of grievous hurt; and therefore the issue 
that was before the Magistrate was the only issue that has been decided against 
the accused by the jury. It appears to us, that, by “ the questions in issue,” 
referj-ed to in s. 33, being required to be “ substantially- the same,” it is not 
intended that, in a case where the prisoner injured dies subsequently to the 
enquiry before the Magistrate, his evidence is not to be used before the Sessions 
Court, because in consequence of his death other cliarges are framed against the 
accused. We ai-e of opinion tliat the evidence of the deceased in this case was 
admissible under s. 33, and even if it were not admissible under s. 33, tliat 
it would be admissible under tlie first clause of s. 32 of the Evidence Act. The 
question whether the proviso to s. 33 is applicable,—that is, wliether the 
questions at issue are substantially the same,—depends upon wliether the same 
evidence is applicable, althougli different consequences may follow from the 
same act. Now, here tlie act was the stroke of a sword wliicli, tliough it did 
not immediately cause the death of tlie deceased person, yet conduced to bring 
about that result subsequently. In consequence of the person having died, the 
gravity of the oflfence became presumptively increased ; but the evidence to 
prove the act with which the accused was charged remained precisely the same. 
We therefore think that this evidence was properly admitted under s. 33. 

With respect to the other deposition which was put in and read before the 
Sessions Court, it appears that a pemon named Jan Ah, alleged to be the gomasta 
of the ticcadar, was examined before the Magistrate, and that lie lived in tlie 
cutcherry-house. A summons was properly taken out to be served on Jan Ali, 
at the cutchen-y-house , but the Mon in his return stated that as he was unable 
to find Jan AU and serve him personally, he hung up the summons 

on the cutcherry-house. There is also evidence to show that Jan Ali 
suddenly disapfieared from the eutchorry-house. It is further shown that 
inquiry was made in his native village whether he had returned there; 
but the result of the inquiry was that nothing had been heard qf him. It 
was therefore impossible to say where Jan Ah was or to serve him 
with a summons. We think, under these circumstances, that his deposition 
was properly usable under s. 33 before the Sessions Court, and it 
does not appear that any objection was made before the Judge to its admission. 
We find on the record no petition or memorandum showing that objection 
was mode when the deposition was read ; but we do find that, on the part of 
the defendant himself, the deposition before the Magistrate of one of his own 
* 
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witnesses was put in’ and was used as evidence. We think, therefore, that 
both these depositions were properly admitted by the Judge to be used as 
evidence in this case. 

We then come to the next ground before us, that there has been a mis¬ 
direction by the Judge, or rather a want of sufficient direction to the jury. It 
is alleged that many matters were not mentioned by the Judge in his charge 
which ought to have been brought to the notice of the jury ; and, in particular, 
stress was laid on the fact that the Judge made no reference whatever to the 
evidence of the witnesses for the defence. We asked that the evidence of the 
witnesses for the defence should be rea.d to us, and it has been read to us, and 
we have no hesitation in saying that the Judge, by making no reference to it 
in his charge to the jury, acted favourably rather than otherwise towards the 
prisoner. For, if reference had been made to that evidence, it would at the 
same time have been necessary to point out to the jury that the witnesses were 
not in accord with one another; that their statements were discrepant ; and 
that the evidence of the principal witness, who is now relied upon for the 
defence, was really unreliable. 

Moreover, we know that the prisoner was defended by counsel in the 
Court below ; and although particular points may not have been alluded to in 
the Judge’s charge to the jury, we have little doubt that they were made, and 
properly made, much of [^63 by the defendant’s counsel. It is therefore not 
to assumed that these points were absent from the minds of the jury in 
considering their verdict. It is impossible for a Judge in summing up to 
go into every particular of the evidence. It is only necessary to direct the 
attention of the jury to the important and salient points in the case. 

There is one other objection to whicli it is necessary to refer, and that is 
an objection that is taken before us as to the constituti.jn of the jury, but about 
which there is nothing in the grounds of appeal to this Court. It is stated 
that the foreman of the jury was a clerk in the Magistrate’s office. This is 
the only ground, as we understand it, on which objection could be made to him. 
He was challenged before the Judge, and it was for the Judge to decide whether 
the grounds of the challenge were such that he ought not to be allowed to sit 
on the jury. 

The Judge was not satisfied that the grounds were sufficient; nor do we 
see any reason why his being a clerk in the Magistrate's office should disqualify 
him from sitting on the jury. 

Under tlie circumstances, we must dismiss this appeal. The conviction 
and sentence will stand. 

Appeal dismissed. 


652 



nr THE MATTER OP KALI KRISHTO THAKtTR [1881] I. L. B. 7 Cal. 17 


[7 Cal. 46] 

The 23rd March, 1881. 

Present; 

Mr. Justice Pontipex and Mr. Justice Field. 


In the matter of the petition of Kali Krishto Thakur.Petitioner 

versus 

Golam Ali Chowdhry.Opix)site Party' 


Criminal Procedure Code {Act X of 1872), s. 530 —Record of gi oimds — 

Police Bepoii, Incorixtration of—Evidence of possession—Evidence of title. 

In prococdingH under s. 530 of the Crunin.tl Pioccdui-c Code, the Magistrate recorded the 
following words, “ whereas from the police report a broach of the peace probable,” and found 
that certain persons were in possession. 

Held that, although the record of grounds was unsatisfaftor>, as the initial proceeding 
did not contain within itself all which the law requires to be recorded, vtz., in the first place 
that the Magistrate is satisfied that a dis-£47]putc likely to induce a breach of the peace 
exists, and in the second place, the ground upon which he is so satisfied, yet that, as the 
police report from which the grounds for apprehending a bicach of the peace appeared 
was incorporated by reference, the final order was not defective. 

In re Gobind Chunder Moitra (I L. R. 6 Cal., 835) distinguished. 

No bufiicient evidence of possession was produced before the Magistrate, but evidence as 
to the title of the person in whose favour the Magistrate found was given, and the Magistrate 
based his deciskm upon the latter evidence, and determined the case with reference to the 
merits of the claims of the parties to the nght of possession. 

Held that, although the Magistrate would have been justified iii looking to the evidence 
of title 111 corroboration of the evidence of possession, he was wrong in basing his decision on 
the evidence of title, and his order was set aside. 

In this case an order had been made under s. 630 of the Criminal Pi'ocedure 
Code, declaring one Moonshi Golam Ali to be in possession of certain land. 

• Oriminal Motion, No. 65 of 1881, against the order of Baboo Aokov Chowdhry, Deputy 
Magistrate of Madaripore, dated the 14th January 1881. 

[Sec. 680:—Whenever the Magistrate of a District, or a Magistmtc of a division 
Magistrate how to pro- of a District, or Magistrate of the first class, is satisfied 
cc^ if any dispute concern- that a dispute likely to induce a breach of the peace exists 
mg land, etc., is likely concerning any land or the boundaries of any land, or concern- 
to cause breach of the ing any houses, water, fisheries, crops or other produce of laud, 
peace. within the limits of his jurisdiction,- 

such Alagiatratc shall record proceedings stating the grounds of his being so satisfied, 
and shall call on all parties concerned in such dispute to attend his Court in person, or by 
agent, within a time to be fixed by such Magistrate, and to give in a written statement of 
their respective claims, as respects the fact of actual possession of the subject of dispute. 

Such Magistrate shall, without reference to the merits of the claims of any party to a 

right of possession, proceed to inquire and decide whi^ party 
Party in possession to be is in possession of the subject of dispute, .^ter satisfying 
continued until ousted by himself upon that point, he shall issue an order declaring the 
due course of law. party or parties to be entitled to retain possession until ousted 

by due course of law, and forbidding all disturbance of possession 

until such time. 

Explanation .—Such Magistrate may satisfy himself of the existence of a dispute likely 
to induce a breach of the peace from a report or other information ; but the question of 
possession must be decided on evidonoo taken before him.] 
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A rule was obtained calling upon him to show cause why the order should not 
be set aside upon the grounds, first, that the preliminary proceeding recorded by 
the Magistrate, viz., ‘ whereas from the police rei>ort a breach of the peace 
probable,"was defective; secmidly, that the order made by the Magistrate was bad, 
inasmuch as it did not 09 ntain a sufficient description of boundaries so as to 
enable the land in respect of which the order had been obtained to be identified; 
and thirdly, that the Magistrate allowed his mind to dwell, not upon the 
question of possession, hut on the question of title ; and that he had not evidence 
of possession before him which could justify him in making the order. 

Mr. M. Ohose, Baboo Doorga Mohim Doss, Baboo Kali Mohan Doss, and 
Baboo Bam Sitkha Ghose in support of the rule. 

Mr. H. Bell and Baboo Seetanath Boy showed cause. 

The Judgments of the Court were as follows •— 

Field, J. —This is a case under s. 530 of the Code of Criminal Procedure. 
The land in dispute is a piece of newly-formed chur land. It was claimed by 
one party as belonging to his estate Jahazmara, and bv the other party as 
belonging [48] to the Mehal i*anohkati. This rule was obtained substantially 
on three grounds ■ first, that the preliminary proceeding of the Magistrate was' 
defective , secondly, that the ordei- made by the Magistrate is bad, inasmuch as 
it does not contain a sufficient description b> boundaries so as to enable the 
land in respect of which tlie order has lieen made to be identified ; and thirdly, 
that the Magistrate allowed his mind to dwell, not upon the question of 
possession, but on the question of title and that lie had not evidence of 
possession before him which could justify liim in making the order. As to the 
first of these points, the learned Counsel for the petitioner relied on the case of 
Shetkh Munglo v Durga Narain Nay (25 W R. Cr. Rul., 75). In that case no pro¬ 
ceeding whatever was recorded by the Magistrate who initiated the proceedings 
under s. 630 of the Code of Criminal Procedure There was merely an 
order endorsed on the back of the police report, which order was in these terms: 

“ Serve a notice on Durga Cliurn to at once cease from building the hut under 
s. 518, Criminal Procedure Code, and call on both parties to appear before mo 
this day week with their documents, that I may determine, under s. 030, 
Criminal Procedure Code, who is in possession of the disputed land." 

Now, in the case at present before us, there is a proceeding. The 
Magistrate has recorded the following words; “ whereas from the police report 
a breach of the peace probable." It would seem that some such word as “ is ’’ 
or " appears” has been omitted, hi ic Qobind Chundei Moitra (1. L R., (J 
Cal., 835), which w'as before this Bench a few days ago, I expressed an 
opinion, that it is the duty of the Magistrate, before taking proceedings under 
8.530, to recoi’d a proceeding stating, in the first plaie, that he is satisfied 
that a dispute likely to induce a breach of tlie peace exists, and in the second 
place, the ground upon which be is so satisfied; and these observations have 
been now pressed upon me. I certainly think that it is the duty of a 
Magistrate to record distinctly, in cases under s. 530, that which the law 
requires to be recorded. But whether tho omission on the part of a Magistrate 
to comply precisely with the requirements of the law will, in every case, afford 
a sufficient IM] ground for setting aside his order, is another matter. In the case 
In re Gohind Chunder Moitira (I. L. R., 6 Cal., 836), which was recently before 
this Bench, a reference was made, in the Magistrate’s proceedings, to the 
police report, and X expressed an opinion that even if the police report were 
taken to be incorporated b^ reference in the initial proceeding, there would not 
be matter sufficient to satisfy the requirements of the law. In the present 
oa^« the Magistrate’s proceeding by itself is not a sufficient compliance with 
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the requirements of the law ; but if the police report, to ^bioh this proceeding 
refers, be taken to be incorporated, there is sufficient to show, first, that a 
dispute likely to induce a breach of the peace existed; and secondly, to show 
grounds upon which the Magistrate might reasonably be so satisfied. I am 
distinctly of opinion that a Magistrate wlio records a proceeding like that 
which has been recorded in the present case, performs his duty in a perfunc¬ 
tory and unsatisfactory manner, but I am not prepared to say that the final 
order in the present case is defective, on the ground that the initial proceeding 
did not contain within itself all which the law requires to be recorded, 
hut that we have to look to the police report in order to find matter 
sufficient to satisfy the requirements of the section. On tliis first ground, 
then, it appears to me tliat the objection taken by the learned Counsel 
must fail. As to the seconAground that, namely, connected with tlie boundaries, 
there is, in all probability, a sufficient descrijition, regard being had to the nature 
of the land which formed the subject of dispute and to the difficulty of giving 
precise boundaries of chur land , but it is not necessary to go farther into this 
question, because the order of the Magistrate ought, in mv opinion, to be set 
^aside on the remaining ground, which I am about to deal with. This ground is, 
that there was not evidence of possession before the Deputy Magistrate to 
justify his order; that he has allowed his mind to wander away from the ques¬ 
tion of possession, which it was his duty to adjudicate upon ; and that his order 
is based entirely upon the view which he has taken with respect to title, 

1 have read through tlie evidence of tlie witnesses examined [80] on 
behalf of the petitioner before the Magistrate, and it appears to me that this 
rule ought to he made absolute upon the ground so taken. Section 530 of the 
Code of Criminal Procedure enacts that the Magistrate shall, without reference 
to the merits of the claims of any party to the right of possession, proceed to 
enquii'e and decide which party is in possession of the subject of dispute. 
Now it has been contended before us, that the proper meaning to be placed 
upon these words is, that the Magistrate is entirely precluded from receiving 
any evidence whatever as to the title of the jiarties. In that argument 1 do 
not concur. That possession should 'follow title is a reasonable and natural 
presumption ; and if a Magistrate, in a case of this kind, uses evidence of title 
merely in order to guide and assist his mind in coming to a decision upon the 
question of possession, it appears to ms that he is not transgressing the provi¬ 
sions just quoted by using evidence of title for this limited purpose, but if, 
instead of proceeding to decide as to the actual possession, he virtually puts 
aside the consideration of this (juestion and determines the question of title 
alone, then I think he is clearly doing that which the law has forbidden him to 
do. In the present case, the Deputy Magistrate, in the commencement of his 
judgment, says, that the parties were called upon to show their respective claims 
to it, the chur. He does not say that they were called upon to show their res¬ 
pective claims to possession. He then proceeds to enter into the question of title, 
to consider the circumstances under which the chur came into existence, and to 
give reasons for thinking that this newly-formed chur is part of the estate of 
one party rather than of the estate of the other party. Having demoted a con¬ 
siderable portion of his judgment to the question of title, he then proceeds to 
deal with the question of possession. He commences this part of his judgment 
by saying, “ Now to show possession. Baboo Kali Kristo Thakoor’s men have 
examined several witnesses, one of whom is a Munsif’s peon.” He then deals 
with the evidence of the witnesses called to prove the distraint proceedings, which 
he believes to be fictitious; and finally he says, “ I lay not much stress on the 
deposition of such witnesses. As the circumstance and probability C51] 
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go in fftTonr of Mobnsbi Golam Ali and as (to ?) 'what I have stated in 
para^aph two of this decision, the disputed land lies beyond Jahazmara and 
is adjoined to Chur Panchkati; and as I believe it is in Golam All’s possession, 
I direct that the disputed land should remain in Moonshi Golam AU’s posses- 
sicm tUl otherwise decided by competent Court.” Here the Deputy Magistrate 
expressly states that he does not lay much stress upon the testimony of the 
witnesses; and if we put aside this oral evidence, the other evidence before 
him is concerned mainly, or indeed altogether, with the question of title. It 
is therefore clear that, apart from the oral evidence upon which he did not lay 
much stress, there was not evidence upon which the Deputy Magistrate could 
determine the question of actual possession, for evidence of title, though it may 
supplement and support direct evidence of possession, cannot, standing alone, 
he proof of possession. If the oral testimony of the witnesses went to show 
that the possession was with Golam Ali, and if the circumstances and probabili¬ 
ties of the case and the evidence of title had been used merely to corroborate this 
testimony, there would be sufficient on the record to support the order of 
the Deputy Magistrate; but on examining this oral evidence I find that it is 
mainly directed to the question of title, and contains little or nothing upon the 
question of possession. 

On the whole, it is clear from the matter upon which the witnesses were 
examined, and from the Deputy Magistrate’s judgment, that he did not properly' 
address his mind to the question which it was his duty to try,—that is, 
the fact of actual possession, but did that very thing which by the provisions 
of s. 530 he was precluded from doing,—namely, determined the case with 
reference to the merits of the claims of the parties to the right of possession. 
This being so, it appears to me that the Deputy Magistrate’s order under s. 630 
of the Code of Criminal Procedure must be set aside. 

This rule will be made absolute, 

Pontifex, J. —I also agree that the proceedings must be set aside, and 
after the judgment of my learned brother, it is only necessary for me to say 
that, in my opinion, there was a sufficient proceeding recorded for the purpose 
of initiating pro-[52jceedings under s. 530 of the Code of Criminal Procedure, I 
also wish to add that, if there had been substantial evidence of possession or a 
conflict of evidence on that question, the Magistrate would have been justified in 
looking to the evidence of title in corroboration of the evidence of possession. 
But as my learned brother has read the deposition of the witnesses, and it does 
not appear that there was sufficient evidence of possession, I agree that the 
case should not have been decided upon evidence of title alone. 

Bnle absolute. 



GOBUEDHON LAlL t. ^INGESSUE DITTT EOER &c. [1881J 1. L. R. 7 Gal. SS 

[7 Cal. 52] 

APPELLATE CIVIL. 

The 11th February, 1881. " 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 


Goburdhon Lall.Defendant 

versus 

Smgessur Dutt Koer and others.Plaintiffs." 


Hindu Law — Mtiaksluya—Mortgage of Ancestral estate by father foi family purposes _ 

Attachment of property in execution of decree— Death of judgment-debtoi prior to sale. 

Where a decree on a mortgage was ootained against the father of a joint Hindu family 
governed by the Mitakshara law, the debt having been incurred for joint family purposes, and 
in execution thereof the joint family property was attached, but prior to sale the judgment- 
debtor died; in a suit subsequently brought by the other members of the joint family, 
praying for a partition of their shares, and fora declaration that such shares were not liable 
to sold in execution of the mortgage decree,— 

Held, that there could not bo a partition as between a person already dead and his sons, 
and that the whole of the ancestral property w.w liable for the mortgage-debt, the only decla¬ 
ration to which the plaintiffs could be entitled being, that they were not liable to pay the debt. 

[This headnote does not clearly express the decision in the case and is rather misleading. 

The second para of the headnote might be thus altered :— 

Held, that there could not be a partition as between a person already dead and Ins sons 
the only declaration to which the plaintiff could possibly be entitled being, that they were not 
liable to pay the debt, and that the whole of the ancestral property was liable for the 
mortgage-debt, as the plaintiffs had not established thit the debt was contracted for immoral 
purpose.”] 

This was a suit brought by the plaintififs, seven in number, for the purpose of 
obtaining a partition of a four-annas share of Mouza Nirpur, and seven-annas of 
Mouza Chuck Ibrahim, [63] between themselves and Chundermun Koer, the 
deceased father of the plaintiffs Nos. 1 to 6, and husband of the plaintiff No. 7; 
and for a declaration that the share which should be allotted to them was not 
liable to be sold in execution of a decree, dated 26th July 1875, passed against the 
said Chundermun Koer. The facts alleged in the plaint were, that the plaintiffs 
Nos. 1 to 6, with Chundermun Koer their father, and the plaintiff No. 7 their 
mother, were members of a joint Hindu family, holding jointly possession of ances¬ 
tral property consisting of, among others, the mouzas aforesaid; that Chundermun 
Koer, on the 17th of May 1874, executed a bond in favour of the defendant (the 
plaintiffs not being aware for what necessity the bond was executed); that in 
that bond the abovementioned shares of the mouzas were hypothecated ; and 
that the defendant, on the 26th of July 1875, obtained a decree on the strength 
of the bond; and that, in execution of the decree, the shares were attached. 
Chundermun Koer subsequently died. Upon these facts the plaintiffs contended 
that they were entitled to the declaration and the relief abovementioned. The 
defendant alleged in his written statement that the mouzas in dispute were the 


* Appeal from Original Decree, No. 231 of 1879, against the decree of Baboo Koylash 
Ghnndw Mookerjee, Subordinate Judge of Tirhoot, dated the 9th May 1879. 
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si^^ilio4tti)^ pwperfcy bf dfatii^^einiiub Ko«: i that the debt contracted by C^n^w 
mun B^r, being not for immoral purposes, but, <m the other hand, having boMi 
necessary for the joint family, was binding upon the sons. The defendant, 
therefore, contended that the shares in question were liable to be sold in 
execution. The Subordinate Judge found that the property in dispute was the 
ancestral property of Chundemiun Koer, and that it was not proved that the 
loan advanced by the defendant on the 17th of May 1874 was necessary for 
joint family purposes ; and, in giving the plaintiffs a decree, declared, that only 
four-eighth anna of Nirpur and fth-anna share of Chuck Ibrahim was liable to 
be sold in satisfaction of the defendant’s decree against Chundermun Koer, dated 
the 20th July 1875, and that the remaining portion of the four annas share and 
seven annas share of those estates belonged to the plaintiffs, and that their 
shares should be separated from that of Chimdermun, and be equally partitioned 
between themselves. 


From this decree the defendant appealed to the High Court. 

CS4] Baboo Mohesh Chunder Ghowdhry and Baboo Aubinash Chutider 
Ranerjee for the Appellant. 

Baboo Rally Kissen Sein for the Bespondents. 

The Judgment of the Court (Mitteb and Maclean, JJ.) was delivered by 

Hitter, J. (who, after stating the facts as above, continued).—Upon these 
findings of fact by the Subordinate Judge he framed the following judgment :— 

“ It is hereby declared that only four-eighth-anna of Nirpur and fth-anna 
share of Chuck Ibrahim are liable to be sold in satisfaction of the defendant's 
“ decree against Chundermun Koer, dated 20th July 1875. The remaining por- 
“ tions of four annas share and seven annas share of those estates belong to the 
“ plaintiffs, and their shares should be separated from Chundermun’s share, and 
“ would be equally partitioned between themselves.” We think that this decree 
is erroneous, because it seems to us that there could not be a partition between a 
person who is already dead and his sons. No doubt, according to the case of 
Swaj Bunsi Koer v. Sheo Proshad Singh (L. R., 6 I.A., 88), if the property under 
attachment had been sold, and if it had been proved that the decree was a 
personal decree against the father, and that the debt for which the decree 
was passed was contracted for immoral purposes, the purchaser would have acquir¬ 
ed only the interest of the deceased father, and a partition might have taken place 
between the purchaser on the one hand, and the sons and the widow on the other. 
That is not the case here, because although there was an attachment in the lifetime 
of the father, that attachment was not followed by a sale. It may be that the 
defendant, decree-holder, would not proceed upon that attachment. In that 
case, the decree which has been passed by the lower Court would be wholly 
infructpous. We are, therefore, of opinion that the decree passed by the lower 
Court cannot stand. It appears to us that the only declaration which in this 
suit the plaintiffs can obtain is, that they are not liable to pay the debt due to 
the defendant under the decree of [SfiJ July 1875. The lower Court has gone 
into that question in its judgment, and has decided it in fa/our of the plaintiffs. 

This question has been set at rest by the decision in the case of Mnddmi 
Thakoor v. Kantoolall (L. R., 1 I. A., 321). In the course of the judgment in 
that case, their Lordships of the Judicial Committee observe :—“ In the case, 
which has been referred to in argument, of Hmiooman Persaud Panday v. 
“ Mussumat Babooee Munraj Kontveree (6 Moore’s I. A., 421), Lord Justice 
** Knight Bbuce, who delivered the judgment of the Privy Council, says,— 
" though an estate be a^estral, it may be charged for some purposes against the 
*‘heir, for the father’s -debt, by the father, as indeed the case above cited— 




’ DAI*JUj t 

Rai y. Seera Lail (6 S. D. If. W. P., ^18)— -ineide&tdJly shows. Untejss 
“ the debt wad£i ol sueh a nature that it was not the duty of the son to pay it, 
“ the discharge of it, even though it affected ancestral estate, would still be an 
■“ act of pious duty in the son. By the Hindu law the freedom of the son from 
■“ the obligation to ^scharge the father’s debt has respect to the nature of the 
“* debt, and not to the nature of the estate, whether ancestral or acquired, 
'** by the creator of the debt.” It is quite clear from this passage that, 
whether the original debt was a personal debt of the father or not, the 
Ancestral property in the hands of the sons would be liable to satisfy it, 
unless it be proved that it was contracted for immoral purposes. This is 
clearly an authority to show that, unless the debt is proved to have been 
■contracted for immoral purposes, the defendant is entitled to recover it by the 
■sale of the ancestral property in the hands of the sons. In this case, although 
the plaintiffs did not^ilege that the debt was contracted for immoral purposes, 
•still that question has been gone into by the lower Court and found to be not 
•established. That being so, we are of opinion that the lower Court was wrong 
in holding that the whole of the ancestral estate in the hands of the sons is not 
liable for the money which is due to the defendant under the decree of July 
1875. 


The plaintiffs’ suit must, therefore, be dismissed with costs in all the 
Courts. 


Appeal allowed. 


MOTES. 


£As regards the headnote, see the footnote below it, sec also (1881) 8 Cal. 517] 


[86] The 11th March, 1881. 

Present : 

Mr. Justice Morris and Mr. Justice Tottenham. 

Asmutullah Dalai and another.Judgment-debtors 

vet sus 

Rally Churn Mitter.Decree-holder. 

Execidion oj decree—Debt payable by histalments—Failme to pay—Limitation Act (ZV of 

1877) sched. ii, ait. 179. 

The terms of compromise m a suit for money, provided that the debt should bo paid 
hy monthly instalments, and that, on the failure to pay any three successive instalments, the 
-entire amount should bo recoverable by application to execute the full decree. The decree 
was dated the 12th June 1876, the first instalment was duo in July 1875, and the last in 
•October 1877. Default was made in payment of the first three instalments, but the decree- 
holder did not apply for execution, and accepted subsequent payments. On the 18th 
December 1879, he applied for execution for the amount then remaining due. 

Held, that the period of limitation prescribed by art. 179, sched. ii of Act XV of 1877, 
began to run on the third default taking place, and that no subsequent paymeflt could stop 
limitation once begun. 

On the 12th June 1875, one Rally Churn Mitter obtained a decree against 
one Asmutullah Dalai and another for Rs. 751-1-6. The parties had filed a 
solenamah in the suit, and it w as provided, that the sum for which the decree 

• Appeal from order. No. 326 of 1880, against the order of T. D. Beighton, Esq., Judge rf 
Bungpore, dated the 19th August 1880, reversing the order of Baboo Jogendro Nath Deb, 
Muntu of that District, dated the 25th May 1880. 
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had been obtained should be paid by instalments, commencing from the lOtb 
Assar 1282 (July 1875), and extending to the 30th Assin 1284 (October 1877); 
and that, on failure to pay any three consecutive kists, the entire amount 
should be recoveiable by application to execute the full decree. Default was 
made by the judgment-debtors in the first three instalments, but the decree- 
holder did not apply for execution, and accepted payments in subsequent montbs 
in satisfaction of the various instalments. On the 13th December 1879, an 
application for execution for Bs. 345-7-9, the amount remaining due, was made. 
The Munsif held, that the right to levy execution accrued on the 1st Bhadro- 
1282, or August 1875, when the judgment-debtors failed to pay the [873 
third instalment; and that, as more than three years had elapsed from 
that date, the application was barred by limitation. This decision was reversed 
by the District Judge, who held, that the “certain date,” mentioned in aii:. 179,* 
cl. 6 of sched. ii to Act XV of 1877, was in this case any one of several 
successive dates, “ the 30th of each successive group of three months in 
which default was made,” and that time began to run after default of any three 
of the kists. 

The judgment-debtors appealed to the High Court. 

Baboo Trailokynaih Mitra for the Appellants. 

Baboo Kah Charan Uanerjee and Baboo Ishan Chunder Chucherlnitty for¬ 
th e Eespondent. 

The Judgment of tlie Court (Mounts and Tottenham, JJ.) was delivered: 
by 


■ [Art. 179 - 

Period of limitation. {Time from which period begins to run. 


Three j oars. Where a 1. The date of the decree or order, 
certified cop> of the decree or * * • 

or order has been register- 4. (Where the application next 
ed, six years. hereinafter mentioned has been 

made)tho date of applying in accord¬ 
ance with law to the proper Court 
for execution, or to take some step in 
aid of execution, of the decree or 
order, or 

5. (Where the notice next hereinafter mentioned has been issued) the date of issuing a 
notice under the Code of Civil Procedure, Sac. 248, or 

6. (Where the appluation is to enforce any payment which the decree or order directs to 
he made at a specif!^ date) the date so specified. 

Explanahon I —'Where the decree or order has been passed severally in favour of more 
persons than one. distinguishing portions of the subject-matter as payable or deliverable to 
each, the application mentioned in clause 4 of this number shall take efioct in favour any of 
such of the said persons or their representatives as it may he made by. 

But when the decree or order has been passed jointly in favour of more persons than one, 
such application, if made by any one or more of them, or by his or their representatives, 
shall take effect in favour of them all. 

■Where the decree or order has been passed severally against more persons than one, 
distinguishing portions of the subject-matter as payable or deliverable, by each, the applica¬ 
tion shall take effect against only such of the said persons or their representatives, as it may 
be made against. But where the decree or order has been passed jointly against more persons 
than one, the application, if made against any one or more of them, or against his or their 
repr—ontativea sh^l take effect against them all. 

Estplanation 17.—“ Proper Court means the Court whose duty it is (whether under sectiont 
336 or 337 of the Code of GfVil Procedure or otherwise) to execute the decree or order.] 


Description of application. 


For the execution of a 
decree or order of an> Civil 
Court not provided for by 
No. 180 or by the Code of 
Civil Procedure, Section 230 
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Tottenham, J. —^The question for decision in this ttppeal is, whether the 
*exeoation of the decree held by the respondent is barred by limitation as is 
cofatended by the appellants. The law applicable is Act XV of 1877. 

The date of the decree is the 12th June 1875, and this application for 
execution, apparently the first, was filed on the 13th of December 1879,— i.e., 
four and-a-half years after the above date. 


It appears that the parties had filed a solenamah in the original suit, the 
terms of which were embodied in the decree. It was accordingly directed that 
the decretal amount should be paid off by instalments on particular dates 
specified, the last instalments falling due between two and three years after the 
date of the decree. And it was provided, that should the judgment-debtors 
make default in the payment of any three instalments, the decree-holder might 
thereupon execute the decree for the whole amount at once, witliout waiting for 
the subsequent instalments. In the very first three instalments there occurred 
-default, and on no subsequent occasion was the due instalment paid up, 
punctually or in full. Payments were, however, made at uncertain intervals 
down to the month of Assar 1286,—that is, one year and nine months after 
the last instalment ought, aocord-C583ing to the decree, to have been paid off. 
A considerable amount is said to be still outstanding, and the present application, 
which is simply for execution of the decree for the amount still due, after 
deduction of the various sums already realised, was filed, as already stated, on 
the 13th December 1879, which corresponds with the end of Aghran 1281. 


The period of limitation applicable to the case is admittedly three years. 
The dispute is as to the date from which the period is to be counted. The first 
Court was of opinion, that it should be counted from the date on which the 
judgment-debtors had first been guilty of three defaults in paying the instal¬ 
ments specified in the decree. The Munsif thus held that limitation began to 
run on the Ist Bhadro 1282, or in August 1875, and the application not having 
been made within three years of that date, he held that execution was barred. 
The lower Appellate Court reversed this decision, being of opinion that cl. 6 of 
art. 179 in the second schedule of the Limitation Act governed the application, 
and that the “certain date” therein mentioned is in this case “any one of 
wveral successive dates,— t.e., the 30th of each successive group of three months 
in which default is made.” And further on the Judge says,—“ According to 
my view, time may begin to run after default ‘ of any three of the kists’.” 

By this decision the Judge seems to accord to the 'lecree-holder the 
privilege of selecting for himself the date from which limitation shall be counted. 
Clearly he will not allow the first Court or the judgment-debtors to settle the 
date. It seems to us that the Judge is wrong in supposing that the law 
intends to leave the question of limitation to the option either of any Court or 
of any party to the proceedings. 

The Judge refers to two cases, Upendra Mohan Taqore v. Takalia Bepan 
(2B. L. B., 345) and Krishna Chandra Shaha v, Omed Ah (6 B. L. B., Ap., 
31), dealing with the old law of limitation in respect of execution of decrees, 
mz., 8. 20, ■ Act XIV of 1859, decided in this Court, in order to show, that, 
under that law, fresh limitation ran from each fresh default maHe by a judg¬ 
ment-debtor' in paying instalments provided by a decree. 


Time for enforcing exe¬ 
cution of judgment, &o., of 
a Civil Court not estab¬ 
lished by Boyal Charter. 

• 


’iSeo. 20.—No process of execution shall issue from any 
Court not established by Royal Charter to enforce any 
judgment, decree, or order of such Court, unless some proceeding 
shall have been taken to enforce sach judgment, decree, or 
order, or to kee^ the same in force, within three years next pre¬ 
ceding the application for such execution.] 
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_______^ are no doubt based on tho foraioiplei. 

iihat a orator abaU not suffix in odnsequenoe of having shown oonsideratioa. 
to a defaulting debtor by any strained appUoation of the law. And he g^ on. 
to say that his own view is, that the new Limitation Act does not alter the law 
in this particular. 



The rulings quoted do not, however, seem to us to be based upon any 
sentimental principle whatever. The first case was decided upon the principle^ 
that the law allowed a period of three years from the date upon which the 
right to execute accrued, which, in the case of a decree for instalments, could 
not be until the first default in payment of an instalment, and the decree- 
holder was within three years of the accrual of his right to execute. In the 
second case it was simply held, with reference to the provisions of s. 20, that 
proceedings to keep the decree alive had, in fact, been taken within three years 
before the application then under consideration. 


We find nothing in the present law to show that there are, or may be, 
various recurrent starting points from which limitation is to run in respect of the 
execution of a decree as a u'hoU after it has become final. Excepting that each 
application or notice referred to in els. 4 and 5 of art. 179 of the second schedule 
gives a fresh starting point, otherwise there is but one starting point provided 
for limitation in respect of execution of a decree as a whole, viz., the date of 
its becoming final, or if the decree orders that the whole amount be paid on a 
certain date, then such date. Section 4 of the Act requires, that any application 
made after the period of limitation prescribed therefor by the second schedule, 
shall be dismissed. 


The decree before us ordered certain sums to be paid on certain dates, and 
in respect of those sums the provision contained in cl, 6 of art. 179 was applic¬ 
able. But the decree nowhere directs that the payment of the whole amount 
outstanding shall be made at a certain date. It only gives the decree-holder, 
the option of applying for execution of the whole decree still unsatisfied, upon 
the occurrence of default in three of the prescribed instalments. Under the 
decree, therefore, the decree-holder had several courses open to him, subject, of 
course, to the rules of limitation. He could have, upon the occurrence of [ 60 ] 
three defaults, forthwith taken out execution of the whole decree, or he could 
have executed for each instalment severally within three years after it became due, 
or he might have contented himself with accepting whatever was paid from time 
to time and then applied for execution of the decree for the outstanding balance, 
taking care to do so before the expiry of three years from the date of the 
decree or from the date of the third default, if he thought the terms of the 
decree altered the period of limitation. The law, by cl. 6 of art. 179, sufficient¬ 
ly recognizes and provides for the Court’s power under s. 210* of the Civil 
Procedure to order the amount of a decree to be paid by instalments, but there 
is nothing in the limitation law which recognizes any authority in this Court 


•[Sec. 210:—In all decrees for the payment of money, the 
Payment by instalments. Court may for any sufficient reason order that the sunount sludl 
* be paid by instalments, with or without interest. 

And after the passmg of any such decree the Court may, on the application of the judgment- 

debtor, and with the consent of the decree-holder, order that the 
When Court may order amount decreed be paid by instalments on such terms as to the- 
payment by instalments. payment of interest, the attachment of the property of ^e 

defendant, or the taking of security from him, or otherwise, aa- 
it thinks fit. Save as provided in this section and section 206 no decree shall be altex^ at> 
the reqiiest of parties.! ' 



ip' 




ctsdii 


'i' ■ ',1 




to suptos^ido its pi^ovisiotis by. exts*tidi°g period at Urntt^tion and sdznittiiif 
an appiioation for e?:eoutiOQ ol a decree as a whole more than three years efter 
the date mentioned in art. 179. 


• 

The lower Appellate Oourt seems to have supposed that the decree ordered 
the whole amount to be paid at the date of any third default in the prescribed 
instalments, and that, therefore, cl. 6 would save limitation any time within 
three years of the last such instalment falling due. But that opinion is 
untenable. If the bar to immediate execution contained in the decree itself does 
at all extend the period prescribed by art. 179, that period certainly began to run 
on the third default taking place, and no subsequent payment could stop limita¬ 
tion once began (s. 9). This application was not made within tliree years of 
even the third default, and therefore, in so far as it is an application under the 
penalty clause of the decree for execution of the decree as a whole, it is barred by 
limitation. But we think that the decree-holder is still entitled to the benefit 
of cl. 6 of art. 179 as respects anv instalments ordered in the decree, and which 
fell due on dates not exceeding three years before the application was filed 


The present appeal is, therefore, dismissed, and the lower Court w'ill be 
directed to execute the decree for such instalments as are not barred, and the 
amounts of which. may be found to be still outstanding on an acoount being 
taken. 


We make no order as to costs. 


Appeal dtsmtssed. 


MOTES. 

[LIMITATION-WHOLE DECREE BEING EXECUTABLE ON FAILURE OF AN 
INSTALMENT— 

The same view as in this case was taken in (1888) l.S C. L. R. 243; but in (1888) 15 Cal. 
802 it was held that wmvei would make an exception , to 'a similar effect is 27 Bom 1 F.B 
(on the ground of estoppel), See also (1894) 21 Cal. 642; (1889) 11 .HI. 482, (1894) 16 All. 371; 
(1895) 20 Bom. 109 as to waiver , (1909) 13 C. W. N. 1004 = 30 Cal. 394 , 13 C. W. N 1010. 
In (1882) 5 All., 201 the effect of part payment as .an acknowledgment was considered ] 
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til] 2%0 inh MfM’ch, 1881. . ; ^ . 

Present: 

Mr. Justice Cunningham and Mr. Justice Pbinsep. 

Badha Kissore Bose and another.Judgment-debtors 

versus 

Aftab Ohundra Mahatab, Maharaja of Burdwan.Decree-holder. 

JCxeeution of Decree—Partial Satisfaction under Arrangements made by Court — Limita¬ 
tion—Subsequent Application for execution. » 

In execution of a decree, an order was made by the Court, directing the payment of the 
rents of certain property, which had been attached, ns they became due from the mukuraridar 
to the judgment-debtors to be made to the decree-holder to satisfy his decree ; and after¬ 
wards the execution case was struck oil the flic. Subsequently, default having been made by 
the mukuraidar in the payment of the rents ot ceitam years, and the decree not having been 
fully satisfied, the decree-holder applied for an order directing the payment of the rents 
which were in arrear to be made by the mukuraridar in accordance with the previous order. 
Notice havi^ been directed to be served on the judgment-debtors, they came in, and pleaded 
limitation. 

Held, that as the application was not strictly one for fresh execution, limitation could 
not apply, and that as the effect of the order in the execution proceedings was virtually to 
appoint the decree-holder receiver under the provisions of s. 24^ of Act VIII of 1859, and as 
the attachment was still in force, his proper course was to file a regular suit qua receiver 
against the mukurandar. 

Hurronath Bhunjo v. Chunni Lall Ohose (I. L. R., 4 Gal., 877) distinguished. 

The facts of this case were as follows :— 

The decree upon which execution had, in the fiist instance, been obtained, 
was that of the High Court on special appeal, dated the 29th June 1865. The 
decree-holder applied for execution in 1867, and attached a mouza, alleged to 
be the property of the judgment-debtors ; but, m attempting to sell it, he wa» 
met with the objection that it was debutter property This objection was sus¬ 
tained by the Principal Sudder Ameen, who, [623 on the 29th February 1868, 
ordered, that the property was to remain under attachment, and that the decr^- 
holder was to continue to receive from the mukuraridar who held the mouza 
the annual rent payable by him to the judgment-debtors, until his decree was 
satisfied. After that, on the 14th March 1868, the execution case was struck 
off the file. 

The decree-holder filed his present application for execution on the 14th 
April 1880, and stated therein that the amount still due to him, allowing for 
what had been paid, was Rs. 1,761-6-4 ; that the mukuraridar, in accordance 
with the order of the 29th February 1868, paid him the rents from 1276 to 
1284, corresponding with the years 1868 to 1878, but had not paid him those 
accrued due since, and he asked therefore for an order that he might be 
compelled to pay him the rents for the years 1285 and 1286, corresponding 
with 1878 to 1880, towards the satisfaction of the decree. 

The application was made before the Subordinate Judge, who directed 
notices to be served on the judgment-debtors, and they came in a^d* 

• Appeal from oretee, No. 386 of 1880, against the order of Baboo Brojendto Ooomar‘ 
Seal, Additioacd Judge at Wsjpt Burdwan, dated the 6th September 1880. 
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l^elded limitation to ixeab exm^ution being issued. The Additional Judge, 
li^ever, held, that the effect of the order of the 29th February 1868 was 
"Virtually to constitute the decree-holder receiver under the provisions of s. 243 
of the Civil Procedure Code (Act VIII of 1859), and as the attachment was 
still in force, this application was not for execution, but merely to enforce 
oompliance of that order against the mukuraridar ; consequently limitation 
could not apply. Inasmuch, however, as the relief sought could not be granted 
in this summary proceeding, he disallowed the petition, but without costs, and 
referred the decree-holder to a regular suit for rent in his capacity of receiver 
against the mukuraridar. 

From this order the judgment-debtors appealed. 

Baboo Hem Chunder Bannerjee for the Appellants. 

-«• • • 

Baboo Chunder Madhub Ghose and Baboo Bussunt Coomar Bose for the 
Bespondent. 

[63] The Judgment of the Court (Cunningham and Prinsep, JJ.) was 
delivered by 

Cunningham, J. —In execution of the decree which forms the subject of 
this appeal, the Subordinate Judge, on the 29th February 1868, found, that the 
property under attachment being debutter could not be sold, but while exempt¬ 
ing it from making them applicable towards satisfaction of the decree. His 
■order directed the mukuraridar, the lessee of the judgment-debtors to pay his 
rents to the deci’ee-holder. The terms of this order may be somewhat informal, 
but, as we understand them, they amounted to an appointment of the decree- 
holder to be a receiver under s. 243, Act VIII of 1859, without the direct 
intervention of the Court, as is usual between the receiver and the decree- 
holder. 

These collections were made up to the end of 1284 (April 1878), that is, 
for about ten years. For some reason or other the decree-holder then had some 
difiiculty in realizing his rents, and he has been badly advised to apply to the 
Court for re-execution of his decree against the judgment-debtors, instead of 
aoting under the authority of the order of February 1868, and he has asked 
for an order directing the mukuraridar to pay the rents for 1285 and 1286. 

The judgment-debtors have, accordingly, pleaded limitation in bar of 
further execution of this decree. 

The Subordinate Judge has disallowed this objection, holding that the 
matter now before him was not in execution of the decree, but simply one 
between the decree-holder and the Court, the decree being under execution in 
the hands of the Court; and that, under such circumstances, there could be' no 
limitation. We think that this view of the law is con*ect. The property is 
stiU under attachment, and the Court has itself undertaken the duty of 
satisfying the decree from the usufruct of the property by appointing a 
receiver. The decree-holder, qtia decree-holder, is powerless. He is merely 
the recipient of money deposited at his credit in the Court. In,the present 
instance, through the accident that the decree-holder has himself been 
wpoin.ted receiver, payments are made without the direct intervention 
l^i] of the Court; but they are, nevertheless, from time to time, certified to the 
■Court, since the decree-holder has been ordered to submit his accounts to the 
’ CiDurt. 

, The proceedings in execution under the order of February 1868 have 
never yet terminated, and therefore no question of limitation arises. Af, 

* ^ 
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The case of Ht^onath Bhutyo v. Chunni LaU Ohose (1. L. B. 4 Oal.r 
877), which was relied upon by the judgment-debtors’ pleader, both before the 
Subordinate Judge and before this Court, is not in point. The Subordinate 
Judge has rightly distinguished this case, which was one in which, by private 
arrangement, the judgment-debtor agreed to satisfy the decree by monthly 
payments without any intervention of the Court. The proceeding in execution 
then terminated, so far as they were conducted through the Court, and when it 
was sought to revive them, it was found that they had become barred by 
limitation. 


No doubt, the form which the present proceedings have taken at the 
instance of the decree-holder is, as I have already pointed out, irregular, for 
there was no necessity to apply for execution of the decree or to bring the 
judgment-debtors before the Court. The judgment-debtors would, therefore, 
ordinarily be entitled to their costs, but they have chosen to plead limitation 
both in the lower Court and before us in appeal, and as that plea has been 
rejected we cannot give them any costs. 

■ Wo, therefore, dismiss this appeal, but without costs. 


Appeal dismissed. 


NOTES. 

[For another case that the appointment of a receiver makes the decree executable, see 
17 Cal. 63 ; for similar decrees, see 11 Mad. 135 , 12 Cal. 559.] 
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[003 APPELLATE CRIMINAL. ‘ 

The 2nd April, 1881. 

Pbesent; 

Mr. Justice Morris and Mr. Justice Prinsep. 

Id the matter of the petition of Chandra Nath Sirkar and others. 

The Empress 
versus 

Chandra Nath Sii*kar and others."' 

Confession—Persons joiniiy cJmrged—Statement by prisoner in absence of co-prisoners — 

Evidence Act (I of 1872) s. 30. 

Several persons were charged together with offences under ss. 148|, 302, 324, and 326 read 
with s. 149 of the Penal Code. The Sessions Judge, when about to examine the prisoners, 
required all but the prisoner under examination to withdraw from the Court, until his turn for 
examination came round, and convicted each prisoner chiefly upon what was said by his co- 
prisoners during his absence from the Court. 

Held, that the evidence so given was inadmissible. 

The facts of the case fully appear from the judgment. 

Mr. Gasper and Baboo Grish Chunder Chotodhry for the Appellants. 

The Judgment of the Court (Morris and Prinsep, JJ.) was delivered by 

Morris, J,— This is a case of riot, which resulted in the death of one 
Gopeenath Manjhi, permanent injury to the right arm of Khaim Sheikh caused 
by gunshots, and* minor injuries to others, also caused by gunshots and by 
cutting weapons. 

The Sessions Judge, in concurrence with both the assessors, Jias convicted 
Chandra Nath Sirkar, Alum Poramamck, Nundo Manjhi, and Hukim Porama- 
niok of riot under s. 148 of the Penal Code, but differing from the assessors, lie 
has also convicted Chandra and Nundo Manjhi of culpable homicide not 
amounting to murder; and he has sentenced Chandra Nath Sirkar to trans¬ 
portation for life, Nundo Manjhi to transportation for ten years, and Alum 
Poramanick and Hukim Poramanick to rigorous imprisonment for three years. 

[ 66 ] Concurring with one assessor, but differing from the other, the Sessions 
Judge has further convicted Malu Sheikh, Modhone Sheikh, Mudhee Sheikh, 
and Kolimuddeen Pathan, of riot, hut he has, differing from both assessors, 
also convicted the last named of culpable homicide not amounting to murder; 
and he has sentenced Kolimuddeen Pathan to transportation for life, and the 
other three persons to three years’ rigorous imprisonment. Two other men 
were acquitted by the Sessions Judge. 

Appeals have been preferred against all these sentences. 

The Appellants have been defended by Mr. Gasper both in the Sessions 
Court and before us, and we are surprised to find that,'in a case of such public 

* Oriminal Appeal, No. 756 of 1880, against the order of C. D. Winter, Esq., Offioiatii^ 
Sessions Judge of Pubna, dated the 26th October 1880. 

tCSec. 148:—^Whoever is guilty of rioting, being armed with a deadly weapon, or with 
a. anything which, used as a weapon of offence, is likely to cause 
j-Ij i * death, shall be punished with imprisonment of either description 

oeadly weapon. ^ term which may extend to three years, or with fine, or with 

both.] » 
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importance and of so serious a obaracter, the Legal Bemembranoer has not been 
instructed to appear on behalf of the prosecution. 

It appears that disputes have been existing, for some time past, in the 
village of Tepri, between two parties claiming to receive rents from the ryots, the 
one party being certain Sandyals of Solop, Kali Sunder Sandyal and another, and 
the other party, one Debi Doss, the auction-purchaser of the rights and intereste 
of Bykunt Sandyal, brother of the Sandyals of the first party Before this 
occurrence, Debi Doss died, but hfs interest is represent^ by his son Jibun 
Bam. 

The existence of these disputes, and the likelihpod of their terminating in 
a serious riot, was well known to the local police, whose station is two and-a- 
half kos, or five miles, distant from Tepri: and so late as the morning of the 
riot, which forms the subject of the present trial, the head constable left the 
place on completion of an investigation into an offence which arose out of the 
disturbed state of the village. The evidence shows that both sides had then 
assembled forcibly to assert their respective claims, and foreign clubmen 
(deshwalis) had been enlisted jbo overawe the villagers, and, in the event of a 
disturbance, to give to their respective sides the benefit of their superior strength 
and skill. 

Under his purchase in 1283 or 1876 of the rights and interests of Bykunt 
Sandyal, Debi Doss claimed the entire sixteen annas share of the rents of the 
village. The other Sandyals opposed him, alleging that the interest of Bykunt 
Sandyal was only a small fractional share not exceeding one anna. The villagers 
[67] generally had yielded to the claim of Debi Doss, but a certain number 
of men of the fisher-class, inhabiting the quarter called Manjhipara, refused 
to pay him the rent demanded of them, and were supported and encouraged in 
their resistance by the Sandyals. 

The zamindari cutcherry of Debi Doss was held at the house of Nundo 
Manjhi, close to the Manjhi’s quarter, and a fence had been set up, barring 
the passage into the homestead of Dusrut and Subul Manjhi, at the head of 
the path, which runs west and north of Nundo Manjhi’s homestead. The 
object of this was apparently to protect the Man]his against any sudden attack 
from the cutcherry quarter. These facts must have been patent to the head 
constable, who was in Tepri on the morning of the riot, and it is impoasibte to 
believe that they were not also known to the superior police officers at the 
adjoining police station. It is matter, therefore, of extreme surprise that they 
did not take strict measures to prevent the breach of the peace that was 
evidently imminent, or at any rate to hinder the introduction of firearms and 
large bodies of “deshwalis” into the village. This negligence on their part 
has deprived this Court of independent testimony, and made it extremely diffi¬ 
cult to ascertain from the garbled accounts of the partisans of either side what 
the real facts connected with the origin of this riot are or to say which iiarty 
took the initiative. We gather, however, from the evidence that, on the 10th 
July 1880 (Assar 27th, 1287), Chandra Nath Sirkar held open cutcherry under a 
gab-tree close to the house of Nundo Manjhi, which had been set apart for a 
cutcherry, and began collecting rent from the villagers on the part of Debi Doss. 

An attempt was evidently made to collect the rent from the residents of 
the Manjhi para dose by, and this was at once met by an attack in force by the 
Man] his, aided by d^hwalis of the Sandyals, who were either stationed in the 
house of Gopal Manjhi or in the neighbouring house of Bhagirathi Thakur. The 
houses of Gopee Manjhi, Dusrut, and Subul, which were in one cluster, became 
the scene of the disturbance, and almost immediately a large body of men on 
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both sides as^mbled there and began the fight. One or*more guns were dis- 
ch^gM at the Manjhis, resulting in the wounding of Gopeenath Manjhi, 
LOBJ Khaim ^ Sheikh, and Dhonai. Gopeenath died in hospital on the 13th 
foom^ peritonitis caused by this injury, and Khaim has been permanently 
deprived of the use of his right arm. It would seem that they were standing 
in the lane near the bamboo fence. There is much discrepancy in the evidence 
regaining the number of shots fired and by whom they were fired, but it is 
clear from the nature of the injuries inflicted, and the shot-marks found on the 
spot, that there must have been more than one discharge of firearms. There 
was some attempt made on behalf of the prisoner’s to account for tliese 
gunshots by an accidental lliscbargo in the struggle brought on by the Manjhis, 
but there is no reason for accepting this explanation. There can be no doubt 
that the guns were fired .deliberately at the Manjhis, to injure some of them, 
and to ensure success to Debi Doss’ party. Some of the wilnesses even 
declare that certain persons, one of whom was the prisoner Kolimuddeen, 
were ordered to fire to drive ofi" the Manjhis; whichever party, therefore, 
made the first move, it is clear that the other was fully prepared to resist, 
and it is equally clear that the party of Debi Doss overcame tbe Manjhis 
and looted their houses after they ran away. There is no evidence to 
show that the prisoners acted in the exercise of their legal rights of self- 
defence, and therefore any one of them who is proved to have been pre¬ 
sent, engaged in this riot, is liable to be convicted of some offence connected 
therewith. The Sessions Judge has felt the difficulty of relying implicitly on tbe 
evidence of the Manjhi witnesses, who, no doubt, were actively engaged on their 
side; and he has adopted the extraordinary expedient of convicting tbe prisoners 
principally on what each has said regarding the other. However much the 
law (s. 30, Evidence Act) may allow him to take into consideration a confession 
made by one of the prisoners as affecting himself and also another prisoner, 
the course which Mr. Gasper states the Sessions Judge adopted in recording the 
statements of the prisoners, and which is not denied by the Sessions Judge in 
reply to our enquiry on this subject, would prevent us from giving full effect 
to that law. It would seem that when the Sessions Judge was about to 
examine the prisoners, he required each to withdraw from the Court until 
[ 69 ] his turn for examination came round. In consequence of this procedure, 
the principal prisoner, Chandra Nath Sirkar, was examined in the absence of 
the other prisoners, who never had an opportunity of denying or even knowing 
what he had said, and yet that statement, made behind their backs, is made 
the chief ground for convicting them. It is an elementary rule that no one 
should be condemned in his absence, and yet the Sessions Judge has acted in 
a manner directly opposed to it. We, therefore, are obliged to place entirely 
out of cdnsideration any statement made by any of the accused in the absence 
of another prisoner so far as it affects the latter. (His Lordship then proceeded 
to consider the evidence and dismissed the appeals.) 

Appeal dismissed. 

NOTES. 

[See (1882) 6 Bom. 124.] . 
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APPELLATE CIVIL. 

The 17th February, 1881. 

Present: 

Mr. Justice Morris and Mr. Justice Tottenham. 


Baba Chowdhry and others.Plaintiffs 

versus 

Abedooddeen Mahomed and others..f...Defendants.’^ 


Suit for arrears of rent — Beng, Act VI of 1862, s. 10—Irregular prnceedinga 
of Collector under — ShareJioldet — Proprietor, 

An applicant under s. 10 of Beng. Act VI of 1862 must bo the proprietor of the estate, 
.and not merely a shareholder in the proprietary body. 

Mahomed Bahadoor Mojoomdar v. Bajah Raj Kishen Singh (16 W. R., 622), Moolook 
Chand Mundul v. Modhoosoodun Bachusputty ( 16 W. B., 126), Shoorender Mohtm Boy v. 
Bhuggohut Churn Gungopadhya (18 W. R., 332) followed. 

Under the above section, the Collector is not entitled to assess the rents at what he 
considers to be fair and reasonable rates from the rents prevailing in the neighbouring 
properties, but is only authorised to ascertain /or the landlord what the existing condition of 
his estate is, what are the measurements, what the names of his tenants, and what the 
rents they are paying. 

Annnt Mcmjhee v. Joy Chunder Clunodhry (12 W. R., 371) followed. 

In a suit for rent by one co-sharer, the plaintifi claimed that the rent should be calculated 
at the rate hxed by the Collector, in a proceeding held [70] by him under s. 10 of Beng. Act 
VI of 1862. It appeared that the defendants had not had notice of the proceeding, and that 
the Collector had ascertained the rate from the rents paid in the neighbouring properties. 

Held, that the proceedings of the Collector wore irregular, as he had acted without juris¬ 
diction, and that they were not binding on the defendants for the purpose of showing the rate 
at which rent was payable by them. 

In aU these cases, which were analogous and tried together by the consent of 
all parties, the plaintiff sued the defendants for arrears of rent for the years 
1281, 1282, 1283, and part of 1284, corresponding with the years 1874 to 1878, 
at a rate fixed by the Collector in a proceeding held by him under s. 10 of Beng. 
Act VI of 1862. The defendants contended that the rates claimed were in 
excess of those actually due, and that they were exorbitant; and further, that 
they were not bound by the proceedings of the Collector, as neither they, nor 
their predecessors, had been pa-rties thereto, and that such proceedings were 
irregular and illegal. 

It appeared that the plaintiff had become the purchaser of a two 
annas eight gandas share in the mouza in which the defendants held 
their jamas, and he alleged that, having failed to realize any rents through 
the ryots having combined against him at the instigation of his 
other co-sharers, and refused all information, he was forced to apply to 
the Collector under s. 10 of Beng. Act VI of 1862. The OoUeotor 

* App^l from Appellate Decrees, Nos. 1169 to 1211 of 1879, against the decree of Baboo 
Bhugwan Ohunder (muckerbutty, Subordinate Judge of Bungpore, dated the 19th Maroh 
1879, reversing the decree of Baboo Bhubun Mohun Ghose, Munsif of Bhatmari, dated the 
26th August 1878. < „ 













thereupon 

oomtJfltea. Duru^ im p«wwj^» uu matniftfeinoa opooddded h 


SSZn the ”te payiAle in the di«>nW monze .from those p»Hi mjbe 
adjoining village, and having duly prepared the necessary papers, submitted 
them to the CoUeotor, along with the jamabandi terij, on the 27th June 1870. 
The Collector, subsequently on the 29th June 1870, confirmed the report and 
directed a decree to issue in accordance therewith. 


It appeared also during the hearing of these cases that the same jamabandi 
terij had been filed in certain other suits in which the present defendants were 
not parties, which had been [71] instituted by the plaintiff against other ryots, 
and in which he had obtained decrees; but it seemed that there was ample 
evidence on the record in those suits, apart from the jamabandi terij, to prove 
that the rents which he then claimed were calculated at the rates actually 
payable to him, whereas in the present cases no such evidence had been given, 
but, on the contrary, it was shown from the jama-waseel-bakee papers of the 
other thirteen annas nine and a quarter gandas proprietor in the estate, that 
the defendants were in possession of these respective tenures at and after the 
several rents admitted by them to be justly due, which were calculated at a 
rate far less than that now claimed by the plaintiff. From the evidence of the 
plaintiff’s own witnesses it was further shown, that he had been in receipt of 
rent from the defendants since 1272, corresponding with the years 1864-65, 
which was previous to the application being made to the Collector to have the 
measurement taken and the rent ascertained ; and that, after he had become a 
shareholder by purchase in the mehal, he had instituted a suit for mesne profits 
which had accrued due to him from the persons who had withheld possession 
since the date on which he had acquired the right by purchase; and conse¬ 
quently it was urged by the defendants that there had been no necessity for 
the proceedings held by the Collector. 

The defendants admitted rent to be due by them, but at a considerably 
lower rate than that claimed; and pleaded tender of that amount, but failed to 
prove any such tender. 

The Munsif accordingly, after having heard the evidence on both sides, 
gave the plaintiff a decree with costs for the full amount claimed by him, 
calculating the same at the rate fixed by the Collector in the above proceeding 
and set out in the jamabandi terij; but on appeal this decree was varied by the 
Subordinate Judge, who held that the Collector’s proceedings wore not binding 
on the defendants, and gave the plaintiff a decree for the rent claimed, 
calculating the same at and after the rates admitted by the defendants. 

From this decree the plaintiff appealed to the High Court. 

Mr. Branson, Mr. C. Gregory, and Baboo Grija Sunker Moxoomdar for the 
Appellants. 

ITS] Baboo Sreenath Doss and Baboo Golap Ghunder Sircar for the Ees- 
pondents. * 

The JadgmenW the Court (Mobbis and Tottenham, JJ.) was delivered 
by 

MovriB, J.—^In all the suits for arrears of rent out of which these appeals 
arise, the Subordinate Judge has declined to recognize the rates of rent fixed 
by the Collector in the proceedings held by him at the instance of the plaintiff 
under s. 10 of Beng. Act VI of 1862, and has dismissed the plaintiff’s suits, 
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fave in respeet of oertain sums admitted by the defendants themselves. The 
judgment of the Subordinate Judge is appealed against, on the ground that he 
cannot go behind the decision of the CSoUector upder Beng. Act VI of 1862, 
that the defendants made no appeal at the time against the decision under 
s. 10, and that, therefore, the proceedings under that section are final. 

It seems to us, however, clear on the face of those proceedings, that the 
Collector acted without jurisdiction ; and that, therefore, the Subordinate Judge 
is right in declining to accept the rates that have been fixed by him. 

First, the Collector proceeded on the application of a fractional holder of 
the estate only, and not on the application, as the law requires, of “ the 
proprietor ” of it. In his plaints in the several suits before us, the plaintiff 
himself admits that it was be alone who instituted proceedings in the 
Collectorate, and that, out of the entire sixteen annas, he held a two annas 
eight gandas share only. But in numerous decisions of this Court it has been 
held, that an applicant under s. 10 of Beng., Act VI of 1862 must be the 
proprietor of the estate, not a shareholder only in the proprietory body, and 
that such shareholder cannot demand separate measurements: see Mahomed 
Bahadoor Mojoomdar v, Bajah Baj Kishen Stngh (15 W. B., 622), Moolook Chand 
Mundul V. Modhoosoodnn Bachusputty (16 W. B., 126), and Shoorender Mohun 
Boy v. Bhuggobut Chum Gungopadhya (18 W. B., 332). On the application, 
therefore, of the present plaintiff only, the Collector had no jurisdiction to 
proceed under that section. A second [733 futal objection is, that the 
Collector did not proceed to ascertain, determine, and record the rates of 
rent payable in respect of the lands in question. On the contrary, he assessed 
them at the rates which the Amin ascertained to be prevailing in the neighbour¬ 
ing villages, and not in the village itself. That the Collector based his decision, 
as to the lands and jamabandi, entirely upon the report and enquiry of the 
Amin, is indisputable. It is so stated by him in his own proceedings. But tbe 
Amin, as is apparent from his report, was unable to ascertain from the ryots 
themselves what the actually existing rates of rent payable by them were. 
He refused to accept the rates which were entered in the papers of one of the 
co-sharers in the estate which he saw, and he avowedly adopted the rates 
which he found to prevail in the neighbbouring villages. It is evident, therefore, 
that, instead of ascertaining and recording the existing rates, he assessed what 
he considered to be fair and equitable rates. But this he clearly had no power 
to do, and the Collector was acting equally ultra vires in accepting and adopting 
them. This is the view of the law taken in Anunt Manjhee v. Joy Chunder 
Chowdhry (12 W. B., 371); there the learned Judges say:—“ In the present 
instance what the Bevenue Officer did was to assess upon the land such rent 
as he thought proper. This is quite beyond the power of any one acting under 
8. 10 of Beng. Act VI of 1862. The sole object of that section is to authorize 
the Bevenue Courts to ascertain for the landlord what the existing condition 
of his estate is, what are the measurements, what the names of the tenants, 
and what the rents that they are paying.” 

In othbr particulars the Collector has acted irregularly and contrary to 
the provisions of s. 10. But the above-mentioned two instances suffice to 
show that he has far exceeded the power given him undei^ s. 10, and that his 
decision cannot be sustained. 


We, therefore, affirm the decision of the lower Court, and dismiss all these 
appeals with costs. 

Appeal dismissed. 
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BOTES. 

[In (1888) 10 Oal. 86 case was distingoi^ed on the ground that hero, all the 
^iroprietois were not parties.] ^ 

[74] OBIGINAL CIVIL. 

The 13th April, 1881. 

Present: 

Mb. Justice Wilson. 


Attermoney Dossee.Plaintiff 

versus 

Hurry Doss Dutt.Defendant. 


Ex parte Suit on a Former Decree of the High Court—Procedure on Bemvor. 

There is nothing in Act X of 1877 which prevents a suit from being instituted on a 
decree of the High Court. 

The plaintiff stated, that one Gostobehary Mullick had, on the 8th May 1875, 
in a mortgage suit against one Hurry Doss Dutt, obtained a decree for an 
account and for a sale of the mortgaged premises, and for payment of any 
deficiency that might remain after sale, that, in June 1876, Gostobehary 
Mullick died intestate, having received nothing under his decree save a sum 
of Es. 130 for interest. On the 31st March 1879, letters of administration to 
the estate of Gostobehary were granted to his mother Attermoney Dossee (the 
present plaintiff). The decree, however, remained unsatisfied, no steps having 
been taken to revive the suit. Attermoney Dossee, therefore, brought the 
present suit on the decree of the 8th May 1875 (it being too late to revive the 
suit in the usual way under the Civil Procedure Code), asking that her suit 
might be taken as supplemental to the former suit, and that she might be 
declared entitled to the benefit of the former decree; that the amount due under 
the said decree and indenture of mortgage and costs might be paid to her as 
administratrix, or that, in default, the premises might be sold as directed by 
the decree; and for further and other relief. At the hearing the facts were 
proved as alleged in the plaint. 

Mr. B. Allen for the Plaintiff. 

No appearance having been entered for the Defendant, the case was heard 
sx parte. 

P8] The Judgment of the Court was delivered by 

Wilson, J. —^This case raises a question which, so far as I know, has not 
been before decided. I do not think the question is one of any great difficulty; 
but as the suit is undefended, and I therefore had not the advantage of hearing 
the matter, argued from the defendant’s point of view, I thought it right to take 
time to consider. 

I think the suit is well brought. It may be regarded in either of two ways. 
It may be looked at as a suit upon the former decree. As a general rule a suit 
lies upon the decree of a Court of competent jurisdiction, unless the right to 
sue be taken away expressly or by impUoation. I see nothing to prevent a suit 
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being brought npon a decree of this Oonrt. And the Limitation Act prescribes 
the period of limitafion for such a suit in sohed. ii, div. i, art. 122. 

This suit may again be regarded as a suit suppldbental to the former suit, 
and to revive the decree. And so regarded, I think, the suit is properly 
brought. Under the older procedure in the Supreme Courc, a common law 
judgment was revived by sctre facias, a proceeding which was of the nature of 
a new action to give effect to the old. An equity suit was revived by bill of 
revivor. 

Act VI of 1854, s. 31, introduced a simpler method of reviving a suit on 
the Equity Side of the Court, by order in the suit founded upon a suggestion 
without the necessity of a Bill. But 1 can see nothing in that enactment tn 
take away the right to proceed by bill, if for any reason the simpler mode of 
proceeding was not available. 

The High Court inherited all the jurisdiction and powers of the Supreme 
Court. 

The provisions of Act VIII of 1859 were, by rule, made generally applicable 
to this Court; and that Act contained provisions for reviving suits by a sum¬ 
mary process. The present Procedure Code, which, for the most part, applies 
by its ovm authority to this Court, contains provisions of a like nature. But 
in these Acts again T find nothing to take away the right to proceed by the 
older and more cumbrous methods, if for any [76] reason the parties to a suit 
are unable to take advantage of the newer and simpler procedure. 

In my opinion, therefore, the plaintiff is entitled to maintain this suit, and 
should have a decree in the terms of the first and second prayers of the plaint, 
the defendant having six months’ time to redeem. The defendant, however, ia 
not to blame for the necessity having arisen for recourse to a suit. That was 
in consequence of differences between the parties interested in Gostobehary 
Mulliok’s estate. The decree will, therefore, be without costs up to decree. 

Attorneys for the Plaintiff: Swinhoe & Go. 

NOTES 

pn (1881) 6 Bom. 7 the Court dissented from this case observing that it was decided ex 
parte and that sec. 244 of the C. P. C , 1877, was not brought to the notice of the Court. See 
also (1883) 8 Bom. 1. 

In (1905) 33 Gal. 560 the general principle that a suit is maintainable on a judgment of 
a Court of competent jurisdiction was affirmed, and applied to a suit on an order of the 
Insolvent Court.] 
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APPELLATE CIVIL. 


* The 1st March, 1881. 

Pbesent: 

Mh. Justice Morris and Mr. Justice Tottenham. 


Nittyanund Eoy.Plaintiff 

versus 

Abdar Baheem and another.Defendants,’’ 


Public documents—Evidence Act (I of 1872), a. 74. 

In n suit to obtain possession, under a title acquired by purchase at an auction, of 
certain lands, together with mesne profits, upon setting aside an alleged taluqua etmami 
right claimed by the defendants, the defendants, in support of their claim, produced certain 
documents purporting to be abstracted from, or copies of, Government measurement chittas, 
dated Mughi 1126-27 (1704). These documents wore produced from the Gollectorate, but 
there was nothing to show that they were the record of measurements made by any Govern- 
menii officer. 

Held, that they were not “public documents ’’ within the meaning of s. 74t of the 
Evidence Act. 

Baboo Chunder Madhub Ghose and Baboo Okhil Ghunder Sen for the 
Appellant. 

[77] Baboo Bama Chum Bannerjee for the Bespondents. 

The facts of this case sufficiently appear from the Judgment of the Court 
(Morris and Tottenham, JJ.), which was delivered by 

Morpis, J.—The only point at issue in this case is, whether the etmami 
tenure of the defendants existed at the time of the Permanent Settlement. The 
lower Appellate Court, reversing the decision of the first Court, has decided in 
favour of the defendants. It relies entirely upon certain papers of the year 
1126-27 Mughi, corresponding with the English year 1764, which purport to be 
abstracts from, or copies of, chittas made apparently in that year. The Judge 
says : “ I am inclined to admit them,” and he does so, because, to use his own 
words, “ they are public documents compiled by, used by, and guarded by 
public officers, and their certified copies are admissible as evidence of the 
contents of the original.” Now, in the first place, these documents are not 
copies of the.originals, but they are copies of copies. No reason is assigned why 
the originals or their copies are not produced. Then, again, there is nothing to 

* Appeal from Appellate Decree, No. 690 of 1879, against the decree of Baboo Koilash 
Chunder Mookerjee, S^nd Subordinate Judge of Chittagong, dated the 12th December 1878, 
modifying the decree of Baboo Ghunder Coomar Roy, Munsif of Fatikchari, dated the Slat 
January 1877. • 

Public documents. {Sec. 74:—^The following documents are public documents:— 

I Documents forming the Acts, or records of the Acts— 

^ of the sovereign authority, 

(ii) of official bodies and tribunals and, 

(iii) of public officers, legislative, judicial, and executive, whether ,of British India or 
any other part of Her Majesty’s dominions, or of a foreign country. 

n PuUio records kept in British India of private documents.] 
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shoWy beyond the fact that they came from the Oollectorate, that they are the 
record of measurements made by any Government ofiBcer. So far as we can 
judge, they are only abstracts of measurement chittas of the year 1126-27. 
Whether they correctly represent the khutian, or abstract of those chittas,_ it is 
impossible to say, for there is no evidence whatever on this point; nor is it appa¬ 
rent in what year they were made, or in what respect they were of public use. 
Therefore, we find ourselves unable to hold that these documents are “ public 
documents” within the meaning of s. 74 of the Evidence Act. Independently of 
these documents, there is no evidence which throws back the tenure of the defen¬ 
dants to a later date than 1200 Mughi, which corresponds with the year 1839. 
In that year this tenure was measured with other tenures of the turuff of 
the plaintiff under the name of Elmam Allal Roshan. No doubt, in the 
measurement record of certain plots of this tenure, other tenures, such 
as Inas, Bofi, Razak, Aziz, and Razak Aziz Kutab, are referred to as 
apparently connected with [78] it. But whether Inas, Bofi, Aziz, and 
Kutab were relations of the ancestors ol Allal and Roshan, grandfathers of the 
present defendants, is unknown. Even assuming that the etmams bearing 
those names have some connection with the original etmams of Allal and Roshan, 
there is no evidence to show how long they existed,—that is to say, whether 
they were created before or after the Permanent Settlement. It seems to us, 
therefore, that there is no evidence to support the finding of the Judge in favour 
of the defendants that the etmam in suit was in existence at the time of the 
Permanent Settlement. We, therefore, set aside his judgment and restore that 
of the first Court, with costs of this Court and of the Court below. 

Appeal dismissed. 


NOTES. 

[Compare (1883) 9 Cal. 741; (1886) 14 Cal. 120.] 



BAJKISHOBE! SHAHJl v. BHADOO NOSHOO &c. [1881] 1.1. R. 7 Oftl. 79 


[7 Oal. 78] 

The 11th March, 1881. 

Present: 

Mr. Justice Morris and Mr. Justice Tottenham. 

Bajkishore Shaha.Plaintiff 

verms 

Bhadoo Noshoo and others.Defendants."' 


Motiey-decree on Mortgage Bond—Subsequent suit by Mortgagee to enforce his 
^ hen on the property mortgaged. 

The plaintiff, a mortgagee of certain specific property, given as security for an advance, 
obtained a money-decree against the representatives of his debtor A third person, having a 
claim against the same debtor, sciisod and attached the specific property mortgaged to the 
plaintiff, and sold itto^, who had notice of the plaintiff’s lion. The plaintiff then 
brought a suit against A and the reprc.sentativcs of his debtor, to have his hen declared and 
debt satisfied. 

^lleld, that, notwithstanding the plaintiff’s previous money-decree, he was still entitled 
to enforce his lion against the property pledged, 

In December 1875, one Asman Singh executed a bond in favour of the plaintiff 
in consideration of a loan of Es. 899, pledging, as collateral secuntj, an 
elephant. Asman Singh subsequently died, and on the 8th May 1877, the 
plaintiff obtained a money-decree on the bond against the representatives of 
Asman Singh. 

[79] On the 16tli May 1877, one Kenarara (who was also a creditor of 
Asman Smgh) obtained a decree against Ins representatives, and in execution of 
this decree put up the elephant for sale The elepliant was purchased by 
the defendant Bhadoo, who had express notice of the plaintiff’s lien, 

Bhadoo, after the purchase, refused to recognize the plaintifl's lien, where¬ 
upon the plaintiff brought this present suit to have his lien declared, and the 
elephant sold in satisfaction thereof. 

The defendant contended that the question was res judicata under tlie 
plaintiff's decree of the 8th May 1877; that the plaintiff's lien had merged in 
the judgment under that decree,and that the lien had passed to himself when he 
purchased at the auction-sale. 

The District Judge held, that the plaintiff’s lien had not been extinguished 
by the judgment, and that it did not pass to the purchaser of the elephant; 
but that, as against the defendant, the plaintiff’s lien was lost, that the suit 
was not barred as res wdicaia, but that the plaintiff was only entitled to a 
declaratory decree. 

The plaintiff appealed to the High Court, on the grounds that he ought to 
have^obtained a decree for the sale of the elephant, and that the Judge was in 
error in deciding that the plaintiff’s lien was extinguished as against the 
defendant. 


• Appeal from Original Decree, No. 278 of 1879, against the decree of J. W. Campbell, 
Eaq„ Judge of Bungpore, dated the 16th June 1879. 

i 
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Baboo Nulit Chunder Sen for the Appellant. 

Baboo Sreenath Doss, Baboo Ganendro Nath Doss, Baboo Aniarendra Nath 
Chatterjee and Moonshee Serajul Islam for the Eespondents. 

The Judgment of the Court ' (Morris and Tottenham, JJ.) was 
delivered by 

Morris, J.—^The plaintiff, appellant, lent money, in December 1876, to one 
Asman Singh, who, as security for the repayment of the loan, mortgaged an 
elephant to the plaintiff, retaining possession of the animal. 

Asman Singh having died without paying off the debt, the plaintiff sued 
his representatives in 1877, and obtained a money-decree on the 8th May 1877. 
Subsequently, one Kenaram [80] Oswal, who held another decree against 
Asman Singh, caused the mortgaged elephant to be sold in execution of that 
decree. The present plaintiff objected to the sale, on the ground of his own 
lien upon the elephant, and the sale was effected with notice to the purchaser 
of the plaintiff’s claim. The present suit was brought against the auction- 
purchaser and against the debtors to obtain an order for the sale of the elephant 
in satisfaction of the debt. 

The purchaser, the defendant No. 1, represented that the elephant had 
passed into the bands of the third parties, who intended to buy it from him. 

Thereupon these parties were made defendants. It does not appear, 
however, even in the statement of the defendant No. 1, that they have acquired 
any interest in the elephant. As, therefore, they are not properly parties to 
the suit or the appeal, the appeal against them must be dismissed with costs. 
The point in dispute is, whether or not the plaintiff, having once obtained a 
decree for the money due to him, can bring another suit of the present kind 
to recover the money from the property that was pledged to him. 

The lower Court has held that such suit is not barred, but that the plaintiff 
is entitled to a declaratory decree only, affirming that his lien on the pledged 
elephant still exists. It has refused him the full relief sought, because he has 
not demonstrated his inability to execute the decree of the 8th May 1879, by 
proceeding against other property of the debtors before seeking to follow the 
pledged property in the hands of another party. 

We may note that no objection has been taken by the respondent, the 
defendant No. 1, to the judge’s findings, so far as they are in favour of the plain* 
tiff; we think that those findings ought to have been followed up by a decree for 
the relief sought, it being of course left to the option of the defendant No. 1 to 
pay off the claim and retain the elephant. Had he bought it at the execution- 
sale without notice of the plaintiff's lien, we might have been disposed to hold 
that the plaintiff was bound to exhaust all other property of his debtors if it 
could be shown they had any, before attaching what had been sold to 
[81] another, although that was the very property pledged to him. But we 
are not aware of any principle of law or equity which should compel a creditor 
to abstain from executing his decree against the property pledged, and to harass 
himself with endeavours to find other property to attach, merely because a 
third party has chosen to buy the pledged property with full knowledge of the 
^en existing upon it. It is admitted by the lower Court that the plaintiff must 
have ultimately had recourse to such a suit as the present one, on failure 
to recover the amount of his decree by other means. We think that he was 
entitled to bring his suit in the first instance as he has done, and was not bound 
to avail himself of this remedy only as a last resource. In the Full Bench case 
of Saran Chtmdef .Okose v. Dimbundhoo Bose (23 W. E., 187), the Judges 
expressly lay down thal, notwithstanding a previous money-decree against the 


/ 
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mortgagar, there is a right of suit against a third party to enforce the lien 
against the property pledged. Mr. Justice Markby observed, that the right to 
sell the very thing pledged is inherent to the pledgee, and, as a general rule, no 
claimants upon the property posterior to the first pledgee can interfere with this 
right, though of course they may have a right to redeem before sale. 

Entirely concurring in this opinion, we think that the appellant has 
established his right to the relief sought for in his plaint against the defendant 
No. 1. 

We accordingly amend the decree of the lower Court by adding to the 
declaration therein contained an order that, subject to the right of the defen¬ 
dant No. 1 to redeem the elephant, the amount of the plaintiff’s claim, or as 
mp.ch of it as possible,.be realised by the sale of the said elephant, any surplus 
sale-proceeds being returned to the defendant, and we effect that tlie defendant 
No. 1 do pay the plaintiff’s cost in botli Courts. 

Appeal allowed. 

NOTES. 

[In (1906) 33 Cal. 849 it was held that a difiorent rule would be applied if the object of 
the previous suit had been to reihsc the money by sa/e of the estate , see also (1884) 10 Cal. 
667 ; 24 Cal. 473; 9 All. 23. 

The C. P. C. 1908, Or. 34, r. 14, corresponds to T. P. A. sec. 99 (repealed by it)] 


[82] Tlie 2Sth March, 1881. 

Present: 

Mr. Justice Morris and Mr. Justice Tottenham. 


Fakuruddeen Mahomed Assan.-Tudgment-debtor 

verms 

The Official Trustee of Bengal.Decree-holder.* 


Execution of Decree — Merger—Wotetgn Judgment —-4cf X of 1877, ss. 12 and 

The judgment of a foreign Court, obtained on a dccre.e of a Court m British India, is no 
bat to the execution of the original decree. 

This was an appeal from an order passed by the Judge of Pubna, allowing 
execution to issue under a decree obtained by the late N. P. Pogose, against 
Azeemuddeen Chowdhry, in the Court of the District Judge of Furridpore, In 
1880, the decree-holder brought a suit on this decree in the French Court at 
' Chandemagore, where the defendant was then residing, and obtained a judg¬ 
ment, allowing the claim, on the 21st of April 1880. # 

In September 1880, the decree-holder applied to the Court in Furridpore, 
which passed the decree, praying that it should be sent to the District Court 

• Appeal from order, No. 57 of 1881, against the order of C. D. C. Winter, Esg., Officiat¬ 
ing Judge of Pubna, dat^ the 29th January 1881. 
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of Pubna for execution. This was done, and the deoree*holder then made an* 
application in the latter Court to have the decree executed. The judgment- 
debtor opposed the application, which was granted by the District Judge. 

The judgment-debtor appealed. 

Baboo Kissory Lall Sircar for the apx>ellant.—^The decree of the Erench 
Court has extinguished the previous decree of the Furridpore Court. All the 
decree-holder can do now is to bring a fresh suit on the French decree. How 
can the Pubna^ Court know whether the French decree is satisfied ? The 
lower Court relies on Saroda Prosaud Mullick v. Luchmeeput Sing Doogur 
(14 Moore’s I. A., 529 ; s. C., 10 B. L. E., 214); but that case does not apply 
noi*^ for s. 243 of Act VIII of 1859, on whicli the Privy Council relied, has 
[SSj no corresponding section in the present Civil Procedure Code. See also 
Story’s Conflict of Laws, pp, 498-9, and s. 14’*' of the new Civil Procedinre Code. 

dackson for the respondent.—It is impossible that a decree of a Court 
in British India, which is here of a higher nature than the French decree, could 
merge in the latter. Smith v. NichoUs (5 Bing. N. C., 208) and The Bank 
of Australasia v. Harding (19 L. C. P., 346) are clear to show, that a foreign 
judgment does not merely not merge a decree, but does not merge even the 
original cause of action. See also Godard v. Gray (L. E., 6 Q. B., 139). If 
by 8.121 of the Code of Civil Procedure the pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying a suit founded on the 
same cause of action, why should the foreign decree be a bar to the execution 
of the decree of the British Court ? 

Cur. ad. vult. 

The Judgment of the Court (Mobkis and Tottenham, JJ., was delivered 
by 


Morris, J. —We agree in the view of the law that has been laid down by 
the District Judge of Pubna, and consider that the Pubna Court can, upon the 
certificate that has been sent to it, execute the decree of the Furridpore Court. 
The circumstance that the judgment-creditor, in order to secure property of 
the judgment-debtor, which was in a foreign territory, vie., Chandernagore, 
has obtained a decree in the Chandernagore Court on the basis of the decree 


When foreign judgment 
no bar to suit m British 
India. 

(a) if It has not been 


•[Sec. l4l:—^No foreign judgment shall operate as a bar to a 
suit in British India, 

given on the merits of the case - 


(6) if it appeam on the face of the proceedings to be founded on an incorrect view of 
international law or of any law in force in British India, 


(c) if it is, in the opinion of the Court before which it is produced, contrary to natural 
justice ; 


(d) if it has been obtained by fraud; 

(e) if it contains a claim founded on a breach of any law in force in British India. J 


tiSec. 12 :—Except where a suit has been stayed under section 20, the Court shall not try 
any suit m which the matter in issue is also directly and 
«. Pending suits. sul^tantially in issue in a previously instituted suit for the 

same relief between the same parties, or between parties under 
whom they or any of them claim, pending in the same or any other Court, whether superior 
or mfenor, in British India having jurisdiction to grant such relief, or in any Court, 
beyond ^e limits of British India established by the Governor-General in Council and having 
like jurisdiction, or beforo Her Majesty in Council. 

^ Ha^nation.—The pendeni^ of a suit in a foreign Court does not preclude the Courts in 
Bntish mdia from tarying a fuit founded on the same cause of action.] 


/ 
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of the Furridpore Court, does not, in our opinion, constitute a bar to the execu¬ 
tion of the latter decree. The foreign Court does not stand in a higher position 
than the British Court, so that a decree of the latter should be merged in that 
of the former. According to the explanation given in s. 12 of the [Procedure 
Code, the pendency of a suit in a foreign Court does not preclude the Courts 
in British India from trying a suit founded on the same cause of action.” It 
seems to follow, thffl'efore, as a necessary consequence, that the existence of a 
decree in a foreign Court is no bar to the [84] execution of a decree of a Court 
in British India, even though the cause of action in both suits be the same. 

Nor does it follow, as has been contended, that such concurrent decrees 
work injustice in the matter of their execution to the judgment-debtor, for any 
payment made in satisfaction of the decree of the Chandernagore Court, can, 
under the procedure,, prescribed in s. 258" of the Civil Procedure Code,’ he at 
once certified to the Pubna Court, and the amount placed to the credit of the 
judgment-debtor. In the event of execution of the two decrees being taken out 
simultaneously, it would be open to the judgment-debtor to bring this circum¬ 
stance to the notice of the Court, and the Court would, doubtless, exercise its 
discretion in the manner indicated by the Privy Council in the case of Saroda 
Prosavd Mulltck v. Liichmeeput Smg Doogur (14 Moore’s I. A,, 529; s. C. 
10 B. L. E., 214). But no hardship of this kind exists here. It is not suggested 
that execution has issued and property of the judgment-debtor is about to be sold 
by the Chandernagore Court. Even if this was the case, the judgment-debtor 
could, as already mentioned, secure himself from loss by certifying to the 
Pubna Court the payment of the sale-proceeds to the judgment-creditor. We, 
therefore, dismiss the appeal with costs. 


NOTES 


Appeal disviissed. 


[The able commentary of Hukm Chand in his Civil Procedure Vol. 1 (1900) p 211 et seg 
throws much light on this subject, and may be consulted ] 


*[Sec. 258 :—^If the money is paid out of Court or the decree is otherwise adjusted to the 
satisfaction of the decree-holder, ho shall certify the payment or 
Payment of money out adjustment to the Court whose duty it is to execute the decree ,* 
of Court to decree-holder, and no satisfaction of a decree in part or in whole by such 

payment or adjustment shall be recognized by such Court 
unless the payment or adjustment be certifi^ as aforesaid. Where the decree-holder fails to 
certify as aforesaid, the judgment-debtor may apply to such Court for an order directing 
the decree-holder to certify as aforesaid, and the Clourt, after hearing the decree-holder, may 
make such order, and if the decree-holder disobeys the same, may refuse further to execute 
the decree.} 


3 OAL.—86 


681 



' l4 Ito B. T 8S IN THE MATTER OF JTJGQODISHARI OABI [1881] 

[7 Csl. 8i] 

The 2nd April, 1881. 

Present : 

Mr. Justice Morris and Mb. Justice Tottenham. 

. In the Matter of the Petition of Juggodishari Dabi.* 

Execute's — Administration-bond—Indian Snccesaion Act (Xof 1865), s. 256 — Probate. 

Executors, as well as administrators, are liable, under s 256 of the Succession Act, to 
give a bond to the Judge of the District Court for the due collection, getting in, and 
administering the estate of the deceased. 

In this case, one Juggodishari Dabi, the universal legatee and exwutor 
under the will of one Doyamoyi Dabi, applied to the [88] Court of the District 
Judge of Eajshahye for probate of the will. On the 20th of January 1881, the 
Judge made an order directing probate to issue, on security, to the amount of 
Rs. 20,000, being given by the applicant. The latter then applied to the High 
Court for a rule calling upon the Judge to show cause why the above order 
should not he set aside, and why probate should not be granted to the applicant 
without requiring a bond under s. 256 of the Succession Act. 

Baboo Grija Sunker Mozoomdar in support of the application.—The Judge 
was wrong in demanding a bond from the executor to the will. A bond is only 
taken from administrators under s. 266— Run Bahadur Stngh v. Maharanee 
Rajrup Koer (4 C.L.R., 498) and In the matter of Monbhur Mookerjee (6 C. L. 
R., 228). The reason why security is not required from an executor is, that the 
testator has put faith in. him without requiring security. [Morris, J. —Section 
3 of the Succession Act says, “ Probate” means the copy of a will certified 
under the seal of a Court of competent jurisdiction with a grant of administration 
to the estate of the testator. The form of grant of probate in s. 254 declares 
" that administration of the property and credits of the deceased was granted 
to ” the executor. It is clear that, under these two sections, an executor who 
obtains probate, obtains some grant of administration; and s. 256 says, that 
every person to whom any grant of administration has been made shall give 
a bond. 

Cur. ad. vult. 

The Judgment of the Court (Morris and Tottenham, JJ.) was 
delivered by ♦ 

Morrie, J* —Regard being had to the definition of probate in s. 3, Act X 
of 1865, and to the words of s. 256,f which section appears to us to refer as 
much to 8. 264, as to s. 256, we cannot say that the District Judge was wrong 
in law to require an administration-bond from the person to whom the Court 
had ordered probate to be granted. In fact the Act scarcely seems to leave 
any option in the matter. A case has been brought to our [86] notice— Bun 
Bahadur Singh v. Maharanee Rajrup Koer (4 C.L.R., 498)—in which the 
learned Judges, who were asked to direct that an order for probate should be 

* Rule No. 235 of 1881, against the order of J. Tweedie, Esq., Officiating Judge of 
Rajahahye, dated the 20th January 1881. 

tISec. 256:--Every person to whom any grant of administration shall be committed shall 
give a bond to the Judge of the District Ckmrt to enure for the 
Administraticm-bond. benefit of the Judge for the time being, with one or mote surety 

or sureties, engining for the due collection, getting in, ai^ 
administering ty the estate of the deceased, whi^bond shall be in such form as the Judge 
shall from time to time by general at special order direct.} 
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conditional on the petitioner’s furnishing seourity, stated, that the uniform 
practice of this Court was not to take security from an executor named in the 
will. In that case, however, there was no judicial declaration that the taking 
of a bond would not be in accordance with the law. And we find no reported 
case in which this Court has interpreted the law in the sense contended for by 
the pleader for the petitioner, viz., that s. 256 authorizes the taking of a bond 
only in the case of the grant of letters of administration under s. 255, and not 
in the case of grant of probate under s. 254. We have found a case, not report¬ 
ed, Mis. App. No. 321 of 1875, in which a Division Bench, following a sup¬ 
posed ruling of the Madras Court, in H. C. Eul., 3 Mad., App., 10, held, that 
there was nothing in the law to authorize the District Judge in calling on the 
applicant for probate to give security. But, on referring to the report cited, we 
find that there was aj^jarently nothing more than an extra judicial expression of 
opinion, for which no reasons were assigned, elicited by a letter from a District 
Judge. This is not sufficient authority for disregarding what appears to be the 
clear provision of the Act. 

We think, therefore, that in law the lower Court was entitled to call for 
the bond mentioned in s. 256. But at the same time we are clearly of opinion 
that the Judge ought to exercise a reasonable discretion in prescribing the sum 
for which the bond should be given; and that this question should be 
regulated by the circumstances. Where, as is stated in the present case, the 
person to whom probate is granted is himself the universal legatee and sole 
executor under the will, it seems to us that the District Judge should be 
satisfied with a bond for an amount almost nominal. With this expression of 
opinion, which may probably induce the lower Court to reconsider its order, 
we discharge the rule. 

Buie discharged. 


m 



I. Ih 1. 7 m. 87 IN' THS MATTEB OF SOKHINA BIBl [1881] 

[87] APPELLATE CBIMINAL. 

The 26th April, 1881. 

Present : 

Mr. Justice Morris and Mr. Justice Tottenham. 


In the matter of the Petition of Sokhina Bibi. 
The Empress 
versus 

Grish Chunder Nundi.’'" 


False Charye—Penal Code (Act XLYof I860}, s. 211—Opportunity of substantiating 

Charge. 

Upon a trial for bringing a falsse charge with intent to injure, it appeared that the original 
complaint was lodged m the Court of the Extra Assistant Commissionei, and a local emiuiry 
by a competent police officer was directed. The officer reported that the charge was false, and 
recommended that the prisoner should be prosecuted The Extra Assistant Commissioner 
ordered the papers to be sent to the Deputy Commissioner, who ordered the prosecution, and 
the prisoner was convicted. 


Held, that the conviction was bad. The Extra Assistant Commissioner should, on 
receipt of the report of the police, have communicated its contents to the prisoner and afforded 
her an opportunity of substantiating her complaint, and should then have decided the case 


Baboo Joy Gobind Shome for the Petitioner. 


The facts of the case suflQciently appear from the Judgment of the Court 
(Morris and Tottenham, JJ.), which was delivered by 

Horris* J. —It appears to us that there is no legal foundation for the 
trial of Sokhina Bibi under s. 2111 of the Indian Penal Code. Sokhina Bibi 
lodged a complaint under ss. 364; and376§, coupled with s. 511, in the Court of 
the Extra Asssistant Commissioner. After her examination, the Court, under 
s. 146 of the Code of Criminal Procedure, directed a local enquiry to be made 

’Criminal Motion, No. 91 of 1881, against the order of T. J. Murray, Esq , Assistant 
Commissioner of Sylhet, dated the l‘ith February 1881. » 

ttSec. 211.—Whoever, with in-ert to cause injury to any person, institutes or causes tO’ 

be instituted any criminal proceeding against that person, or 
False charge of offence falsely charges ary person with having commited an offence, 

made with intent to knowing that there is no just or lawful ground for such pro- 

mjure oeeding or charge against that person, shall be punished with 

imprisonment of either description for a term which may 
extend to two years, or with fine, or with both ; and if such criminal proceeding be instituted 
on a false charge of an offence punishable with death, transportation for life, or imprisonment 
for seven years or upwards, shall be punishable with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable to fine.J 


Assault or use of crimi- Whoever assaults or uses criminal force to any 

nal force to a woman with out^e, or knowing it to be likely that 

intent to outrage her mod- thereby outrage her modesty, shall be punished with 

esty. imprisonment of either description, for a term which may ex¬ 

tend to two years, or with fine, or with hoth.J 


§£Seo. 876Whoever commits rape shall be punished with transportation for life, or with 
Punishment for rape ' imprisonment of either description tor a term which may ex- 
‘ tend to ten years, and shall also be liable to fine.J 
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by a competent police officer. This officer, a Sub-rnspector, submitted a report, 
in vrhich he expressed the opinion that the charge preferred was false, 
and that the complainant should be prosecuted for making a false complaint. 
[ 88 ] Thereupon the Extra Assistant Commissioner passed the following 
order:—“ Let the papers be recorded as false, and let the papers be sent to the 
Deputy Commissioner for proper orders as regards instituting a case against the 
complainant under ss. 211 and 182.*" Upon this the Deputy Commissioner, on 
the 3rd December, passed an order to the effect that in his view no notice ought 
to have been taken of the complaint owing to the character of the com)dain- 
ant; but as an enquiry had taken place he would allow the petitioner to be 
prosecuted, if the District Superintendent of Police wished it. The District 
Superintendent of Police expressed a wish that a prosecution should follow. 
Upon this the Depuj^’ Commissioner, on the 20th December, ordered the 
prosecution. 

It seems clear to us that there has been no proper adjudication by the 
Extra Assistant Commissioner of the complaint preferred by Sokhina Bibi. 
On the receipt of the report of the Sub-Inspector, he should have communicated 
its contents to the complainant and afforded her an opportunity, if she so 
desired it, of producing the witnesses named in her complaint, or of giving such 
other proof in support of her complaint as she might think proper. Having 
thus- put the complainant to the proof and given her the opportunity of 
substantiating her complaint, the Extra Assistant Commissioner should have 
proceeded to decide the case. This course he has not adopted at all, and as 
Sokhina Bibi was prepared to give evidence in support of her complaint, the 
Deputy Commissioner had, we think, no power to direct a prosecution under 
s. 211 to be instituted. This is in accordance with the rulings of this Court in 
Syed Nissar Hossein v. Bamgolam Singh (25 W.E., Cr. Eul., 10) and in 
Government v. Kanmdad (LL.E., 6 Cal., 496). It also strikes us as improper 
that this prosecution should have been directed by the Deputy Commissioner 
contrary to his own expressed opinion as to its propriety, and solely in deference 
to the wishes of the District Superintendent of Police, whose subordinate had 
been complained against. 

We have to observe, with reference to the Assistant Commissioner’s 
explanation as to the examination of the complainant’s witnesses, that their 
examination by the Sub-Inspector of [89] Police when enquiring into the original 
complaint, and their subsequent examination in the present rase as witnesses 
for the defence before himself could not give the prisoner the opportunity of 
proving that the original complaint was true, to which she was entitled before 
she could legally be prosecuted for making a false charge. 

We, therefore, quash the proceedings, which have resulted in the convic¬ 
tion of Sokhina Bibi under s. 211, and setting aside the sentence of eighteen 
months’ rigorous imprisonment, direct her release. 

NOTES. 

IIu (1887) 14 Cal. 707 F. B. this subject was fully discussed ; see also (1884) 7 Mad. 292. ] 

•[Sec. 182:—^Whoever gives to any public servant any information which he knows or 
believes to be false, intending thereby to cause, or knowing it 
False information, with to be likely that he will thereby cause such public servant to 
intent to cause a public use the lawful power of such public servant to the injury or 
servant to use his lawful annoyance of any person, or to do or omit any thing which such 
power to the injury of public servant ought not to do or omit if the true state of facts 
anotW person. respecting which such information is given lyere known by him, 

shall be punished with imprisonment of either description for a 
term which may extend to six months, or with fine which may extend to one thousand 
rupees, or with both.} 

0 
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P Oal»] 

APPELLATE OIVTL, 

The 29th March, 1881. 

Pbesbnt; 

Sib Richaed Gabth, Kt., Chief Justice,/and Mb. Justice McDonell. 


Shoshi Bhooshun Pal and others.Plaintiffs 

versus 

Guru Churn Mookhopadhya and others.Defendants. 


Li/initaium—Principal and Agent — Account, sjtii for — Zemindai—Betvg Act 

Yin of mo, S. 30. 

A suit by a zemindar against his land-agent, for payment of sums not accounted for by 
the latter, must, under s. 80 of Beng. Act VIII of 1869, be brought within three years from 
the termination of the defendant's agency 

The zemindar should never bring a suit of this kind for an account merely, or for the 
delivery of accounts or account papers merely ; but the suit should be framed for an account 
and for payment of what, on the taking of the account, may be found due from the defendant 
to the plaintiff. 

In this case, the first defendant, Guru Chum Mookerjee, had been the 
agent in charge of the plaintiffs' zemindari, and the second, third, and fourth 
defendants were his sureties. Guru Churn ceased to be the plaintiffs’ agent on 
the 16th July 1875, and in the year 1877 the plaintiffs sued the present defend¬ 
ants for the purpose of obtaining possession of the zemindari papers and accounts, 
which possession they obtained on the 2nd of [90*| April 1878. On examination 
of these papers it was found that the defendant had failed to account for the 
sum of Rs. 375*15-0-14, which had come to his hands as the plaintiffs’ agent; 
and on the 10th of September 1878, the plaintiffs instituted the present suit 
for that sum. The Court of first instance held, that the suit as against Gura 
Chum was barred under s. 30 of Beng. Act VIII of 1869, and as against the 
sureties, by s. 134’’’' of the Contract Act; and dismissed the plaintiffs’ suit. This 
decision was upheld on appeal. The plaintiffs then appealed to the High 
Court. 

Baboo Bhoobun Mohun Doss for the Appellants. 

Mr. Piffard and Baboo Hurry Mohun ChuckerbuUy for the Respondents. 

The Jndgmeitt of the Court (Gabth, C.J., and McDonell, J.) was 
delivered by 

Garth, C.J. —We r^ret very much that we have no power to assist the 
appellants. This is, undoubtedly, a very hard case upon them. 


* Appeal from Appellate Deioee, No. 80 of 1880, against the decree of Baboo Nobin Chun- 
der Gtaogooly, Second Subordinate Judge of Dacca, dated the Ist October 1879, affirming the 
decree of Baboo JoduNath Daas, First Uunsifof Moonshigonge, dated theSSrd April 
1879. 

t (Sec. 184The surety is disehai^ed by any contract 
Dischatj^ oi surety by between the creditor and the principal debtor, by which tiie 
release or duchaege of principal debtor is released, or by any act or onussion of the 
principal debtor. creditor, the legal oonsequenoe of which is the discharge of the 

principal debtot.J 
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The defendant was sued for an account, but managed to delay delivering 
the account till it was too late for the plaintiffs to sue him for the amount 
due. 

The lower Courts have both decided in favour of the defendants upon the 
ground of limitation, and very properly so. But it was very hard, under the 
circumstances, to visit the plaintiffs (who have boen thus unjustly treated by 
the defendant), with costs, and although we are compelled by law to confirm 
the decision of the lower Courts, we give the respondents no costs of this 
appeal. 

This is one of the inconveniences which we pointed out here a few days 
ago, of bringing a suit of this kind for an account only, and not suing at the 
same time to have the account adjusted and the balance found to be due paid 
to the plaintiff. In a suit of this kind properly framed (as it always is on the- 
Original Side of this Court), the whole question between the parties is disposed 
of in one suit, and the plaintiff secures his [91] just rights without the risk, 
which he always runs in a suit for an account only, of being barred by limita¬ 
tion when the the account is delivered. 

The plaintiffs have duly sued within one year from the time when the 
account was delivered, but they are barred unfortunately by the last clause of 
8. 30j)f Beng. Act VIII of 1869, which requires the suit to be brought within 
three years from the date of the termination of the defendant’s agency. 

The appeal is, therefore, dismissed, but without costs. 

Appeal disrmssed. 

Note. —In a plaint filed by a principal against his agent for an account, 
the ordinary form of prayer is as follows :— 

1. That an account may be taken of all sums of money received by, or 
come to the hands of, the defendant as such agent of the plaintiff as aforesaid, 
for, or an account of, or for the use of, the plaintiff, and of the application 
thereof, and of all dealings and transactions of the defendant as the plaintiff’s 
agent; and that the defendant may be decreed to pay to the plaintiff what, on 
taking such accounts, shall be found due from the defendant to the plaintiff; 
and to deliver up to the plaintiff all documents in the defendant’s possesion or 
power belonging to the plaintiff. 

2. That the defendant may be ordered to pay the costs of this suit. 

3. That the plaintiff may have such further or other relief as the nature 
of the case may require. 
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The 18th April, 1881. 

Present: 

Sir Bichard Garth, Kt., Chief Justice, and 
Mr. Justice McDonell. 

In the matter of the petition of Mahomed Hossein.Petitioner. 

versus 

Kokil Singh and others.Opposite Party.* 

Decree for Sale—Sale and Confirmation—Execution barred at time of sale—Portion of 
Auction-purchaser — Ciml Procedure Code (Act Xof 1377), s, 316—Act XII of 1879—~IAmUation 
Act XV of 1877), sched, ii, art. 165. 

A person puroliased certain property at a sale in execution of a decree in November 
1878 ; his purchase was confirmed, and he obtained a certificate of sale on the 23rd May 
1879, from which date he remained in possession. The f92] judgment-debtor applied to 
have the sale set aside for irregularity, but his application was dismissed both at the 
hearing and on appeal. He had applied, before the sale took place, to stay the sale, and 
the ground that the right to apply for execution was barred. This application was dismissed, 
but was .allowed on appeal. It did not appear that the auction-purchaser was a party to 
the proceeding, or that ho was cognisant of the application. 

Two years from the date of the sale, and one and-a-half year from its confirmation, the 
judgment-debtor, on a summary application, obtained an order setting aside the sale and 
putting the auction-purchaser out of possession. Held, that the order was erroneous, the 
Subordinate Judge having no power, after the sale bad been confirmed, to set aside the 
sale by a summary order; and that, under art. 166t, sched. ii of Act XV of 1877, the 
application for such an order was barred. 

The words “substshng decree,” in s. 316 of Act X of 1877, as amended by Act XII of 
1879, mean a decree unretersed and in full force, and not merely one upon which execution 
cannot be issued. 

One Gridari Mahton brought a suit against Bissessi Dutt Singh, in which 
he was unsuccessful, the defendant obtaining a decree dismissing the plaintiff’s 
suit with costs. 

On the 18th November 1878, the defendant applied for execution of his 
decree for costs, and obtained an order for the sale of certain properties belonging 
to the plaintiff, and on the same day the judgment-debtor applied to the Court 
to have the sale stayed, on the ground that the right to apply for execution 

‘Rule, Nos. 1210 of 1880 and 1322 of 1880, against the order of Baboo Poresh Nath 
Banerjee, First Subordinate Judge of Patna, dated the 13th September 1880. 

tCArt. 165 __ 

Period of limitation. 


Thirty days 


Description of application. 


Under the Code of 
Civil Procedure, by a person 
dispossessed of immoveable 
property, and dieputing the 
right of the deoree-holdw or 
purchaser at a sale in execu¬ 
tion of a decree to be .pat 
into possession. 


Time from which period 
begins to run. 


The date of the dispossession.] 
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had been barred by limitation ; but his application was refused and the sale 
proceeded with. At this sale, Mahomed Hossein Halmoki Mahulla became the 
purchaser of the right, title; and interest of the judgment-debtor in certain 
properties , and he, on the 23rd May 1879, obtained an order confirming the 
sale. Prior to this order tlie judgment-debtor applied, under s. 314'^ of Act X 
of 1877, to set aside the sale for irregularity, but his application was dismissed, 
and the decision confirmed on appeal. 

Th'e judj'nient-dobtor appealed to the District Judge against the order of 
the 18th November 1878 dismissing his application to sta> the sale; and the 
District Judge, on the 5th July 1879, icvorsod the decision of the Subordinate 
Judge, and held that the right to apply lor execution was barred, and his 
decision was confirmed on appeal to the High Court. 

The judgment-debtor then applied to the Subordinate Judge to have the 
sale set aside and the piircliaso-moiiev refunded to [93] tlio auction-purchaser; 
and on the 13th September 1880. the following onlci was passed • “ 1 think the 

sale ought to bo sot asido and the pureliaso-mcnev lefnnded. Tlio decree 
nndei which the sale took jilacohas. boon declared to liaveboon barred by limitation 
at the date of tlio attaclnuout and sale. The decree was therefore not subsisting 
when the sale took jilaco, and the sale passed nothing to the auction-purchaser, 
the auction purchaser will get back Ins pnvehase-monej and the judgment-debtor 
will be'iestored to possession ” 

The auction-purchaser obtained a rule calling upon the judgment-debtor 
to sliow' cause why the order of the Subordinate Judge, of the 13th September, 
should not be set aside, on tlio ground that the Subordinate .fudge had no 
pirisdictioii, after the sale hud become alisolute and bad been confirmed, to 
make such an order. 

Ihihoo AmiuetuJrovrtlli 111 support of the lule, cited Basoppa bin 

l^lalnppa Ahi v DuHftnyu hni Hhirlinqatin (1. L. Jl, 2 Ifoin , 540) and Jan Ah v. 
Jun Ah Cliowdluij (1 D. Ij R., \ C., 50). 

Jiahoo 'I ai ucknalli Faht and Uabu Nthnadlnih Sc>j, for the opposite 
party, robed on the case of Xoiahiit Ah ('liou'dlii 1/ v Shnhh Mu/ia BiisseovoUah 
Chomihy (IJ B. L. K, 42). ' 

Tlie Judgment of tlie Couil ((1 tirriT, C J., and McDonELL, J.) was delivered 
by 

Garth, C. J.—This is a rule ohlaiucd bj Mahomed Hossein, wlio is the 
purchaser of certain land at an execution-sale, to discharge an order made by 
the Suboidinato Judge of i’atua on the 13Lh of September J880, which order 
set asido tlio sale made to the jilaintiit, directed the purohaso-inoney to lie 
refunded and also directed the indgment-ilchtor to be restored to possession. 

The rule was obtained on the ground that the Subordinate Judge had no 
jurisdiction, after the sale had become absolute and had been confirmed by the 
Court, to make any such order 

The facts were those. In a suit which ivas brought by Gri-[94]dari 
Mahton against Bissessi Butt Singli, the defendant obtained a decree dismissing 
the plaintiff’s suit with costs. 

On the IBtli November 1878, an auction-sale was hold in execution of 
that decree, at wdneb the present applicant purchased the right, title, and 
interest of one of the judgment-debtors in certain property, and by a certi¬ 
ficate duly granted and dated the 23rd of May 1879, the sale was afterw'ards 
confiniiod. 


Oonfinnation of sale. 


•[Sec. 314 .—No sale of immoveable property shall become 
absolute until it has been confirmed by the Court.] 
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Meai^hile, an aJpplioation had be6n made by the judgment-debtor to set 
aside the sale for irregularity, under the provisions of s. 314 of Act X of 1877, 
but this was refused by the Subordinate Judge on the I7th May 1879, and on 
appeal to the District Judge, this decision was confirmed, it being admitted by 
the appellant that he could not support his case upon the ground of irregularity. 

It appears, however, that, on the 18th of November 1878, before the sale 
took place, another application had been made to the Subordinate Judge to stay 
the sale, on the ground that the right to apply for execution had been barred by 
limitation ; but the Subordinate Judge decided against this application also, and 
consequently the sale proceeded. This order of the Subordinate Judge was 
also appealed to the District Judge, who reversed the decision of the Subor¬ 
dinate Judge on the 5th July 1879, holding that the right to apply for execu¬ 
tion was barred and the High Court, to whom a second appeal was made, 
confirmed that decision. 

It appears that these last mentioned proceedings were in some way or other 
brought to the notice of Mr. Beveridge, the District Judge, on the hearing of the 
appeal in the other case on the ‘iith March 1880 ; but he very properly con¬ 
sidered that, for the purposes of that appeal, he ought not to go into them. 

At the same time he threw out a suggestion in his judgment, that 
possibly the last words of s. 316, as amended by Act XII of 1879, might 
help the judgment-debtor, or might operate to make the certificate already 
granted a nullity, and that a substantive application might perhaps have the 
effect of cancelling the certificate. 

Upon this the judgment-debtor appears to have made an application to 
the Subordinate Judge to have the sale set aside, [96] and the purchase-money 
refunded to the auction-purchaser; and the Suboi’dinate Judge made an order 
to that effect, upon the ground that the decree under which the execution 
took place was not subsisting at the time of the sale, because the right to 
execute the decree had been baiTed by limitation. 

The present application was then made to us to set aside this order of the 
Subordinate Judge, as liaving been made without jurisdiction, and the question 
which we have to decide now is undoubtedly one of great importance to 
auction-purchasers. 

The plaintiff purchased this property in November 1878. His purchase 
was confirmed by the Court, and he obtained a certificate on the 23rd day of 
May 1879, from which time he has been in possession. No application appears 
to have been made by the judgment-debtor during the pendency of either of 
the appeals from the Subordinate Judge to stay the confirmation of the sale, until 
those appeals had been decided. The purchaser was no party to the proceed¬ 
ings in which the question of limitation was raised, nor is he shown even to 
have been cognizant of these proceedings. He purchased, apparently, in 
Iierfect good faith; and the question now is, whether, after the lapse of nearly 
two years'^from the date of the sale, and one and-a-half year from the date of 
its confirmation, the auction-purchase is to be set aside, and the plaintiff 
turned out of possession, upon a summary application made in the execu¬ 
tion-proceedings to the Subordinate Judge. 

The ground upon which the Subordinate Judge bases his judgment seems 
obviously erroneous, IJe seems to suppose that because the right to take out 
execution upon a decree is barred by limitation, the decree itself has ceased to 
subsist; wher^, of course, the decree remains, and will ever remain, in fuU 
force, as an adjudication <4 the rights of the parties, whether execution can be 
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taken out upon it or not. A decree subsists for ever, unless it is set aside or 
reversed by some competent authority. 

The words upon which the Subordinate Judge relies at the close of s. 316 
as amended have been probably added to the section in consequence of what 
fell from the Bombay High Court in the case of Basappa bin Malappa Aki v. 
Dundaya [ 86 ] bin Shiylingaya (I. L. B., 2 Bom., .540); but whether they were 
or no, the words “subsisting decree” evidently mean a decree unreversed and in 
full force, and not merely one upon which execution cannot be issued. 

We think that, after the sale had been confirmed, and no attempt made 
by the execution-debtor to stay its confirmation, the Subordinate Judge had 
no power to set aside the sale by a summary order ; and wo think moreover, 
that under sched. ii, art. 165 of the Limitation Act, the Application which 
was made to him ought'n6t to have been entertained. 

We say nothing as to the right of the Judgment-debtor to raise the question 
in a substantive suit; though we give him no encouragement to bring 
such a suit. 

The rule must bo made absolute with costs. 

Bale absolute. 

NOTES. 

[As to when sale mivy be sot aside see (1885) 11 Cal. 376 , (1883) 10 C.vl. 220.] 
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APPELLATE CRIMINAL. 


The 21U Ap}il 1887. 

PliEKENT • 

Mr. Justk’e Morris and Mr Justice Tottenham 

In the matter of the Petition of Gopal Dlianuk. 
The Einpj essi 
versus 

Gopal Dhanuk.' 


Plea of Giiiltii—False Ohnigc—Penal Code {Jet Xh I-' of ItUiO), s, .‘II — Pecaid of Flea — 
Explatmiuj Ckaige—(Jnmiwd l‘iocedme Code (AC A' of JSf'-i), s :i,{? 

A prisoner, charffoi uriiler 211 of the I’ennl (Ji 1' with lia\iii" brouj^ht a l.iKc chaiKc 
with intent to injure, liy .iccusinj^ .1 of l»i\inf{ e.uis-d t'u’ dcvith of a iiers'ni by doing a r.ihli 
or negligent .let not amounting t > onlp.iblo b nnij' 1 ■ lui L't •. 5 )1 V, '....ito 1 .it the tii.il th.it 
the original compl,nut made by hiiuwi-. fiU-, .i i,l tliith- mil'it untliinlviiigly The 
Sessions Judge treated this hUtoment ai a pL'iof g.iiltv. and scutaiicc'd the piisoiicito 
ngorouh imprisonment. No reeoid of the lu'iaouers plea, as/oiinned b\ s ‘2:171 of the 
Criminal Proeodurc Code, appeared on tin pi loeeding^, lur did it ippo ii tli it the idi.irgc 
had been explained as well as read to the prisoner. [97] and the Judge eoiisidcied tli.it the 
original complaint did not amount to a f.ilse charge of <iii offonce uudoi s. JOl A. 

Held, that the conviction was bad 

In this case one Gopal Dhanuk was cliaryoJ under s 211 of the Penal 
Code with having made a false cliarge with intent to injuro ono Bodwa. It 
appeared that the prisoner had stated to the Police that Bedwa liad assaulted 
one Manjar, who died shortly afterwards, and that the doatli was the lesult 
of, or accelerated by, the blow. At the trial before the Sessions Judge, the 
prisoner stated that the original complaint made by him to the l^olioe was lalse, 
and that he made it unthinkingly. Tlie Judge treated this statement as a plea 
of guilty, and sentenced the prisonei to eight months’ rigorous imprisonment. 
No record of the prisoner’s plea, as reipiiied by s. 2.37 • of tlio Criminal Procedure 
Code, appeared on the proceedings, nor did it appear Lliat the charge had been 
explained as well as read to liim , and the Sessions Judge, m giving judgment, 
stated that the original complaint, tliougli malicious, could haidly be logarded' 
as amounting to a charge ol culpable homicide. 


The prisoner appealed to the High Court. 

No one appeared. 

The Judgment of the Court (Morris and Tottenham, JJ.) vvas 
delivered by 

•Criminal Appeal, No. 188 of 1881, against the order of W. II. Verner K^r 
Officiating Sessions Judge of Bhagulporc, dated the 2()th February 1881. ’ ^ 

1 [Sec. 237 When the Court is ready to eommonce the trial, the aecusi-d pyrsoii shall 
be brought before it, and the charge ah.ill be re id and explained 
Commemement of trial, to him, .and he .shall be asked whether he is guilty ol the offence 

charged or claims to bo tried. 


Plea of guilty. 


If the accused person plo.uD gmlty, the plc.i shall be record- 
and he may be convicted thereon.} 
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Morris, J. —This conviction is bad in law, and must be set aside. The 
Sessions Judge states that the prisoner pleads guilty to the charge, and that 
the only question is as to what punishment should bo allotted. We find in 
the proceedings no record of tlie prisoner’s plea, as required by s. 237 of the 
Code of Criminal Procedure, when he pleads guilty. All that wo find is a 
narrative by the Judge of what occuned and of the statements made by the 
prisoner. We do not find from tins, that the cliargo was explained as welt as 
road to the prisoner (vide s. 237), and we do find tiiat lie did not admit one 
very important element in an offence under s. 211 of tlie Penal Code, vi.z., the 
intention to injure another. The prisoner is said to have represented that ho 
made the false complaint unthinkingly. This certainh does not amount to a 
plea of guilty. 

[98] The Judge wa,s.further soniowhat inconsistont, for, after stating that 
the prisoner pleaded guilty, he proceeds to show that hii was uot guilty ol tlio 
charge as framed, inasmuch as lie had uot made a complaint of an offence 
under s. 304A of the Penal Code, which was alleged in the charge. 

Tlio Judge committed an cnor, tlioreforo, in convicting the prisoner 
w'ithout a trial. We tliciofore sot aside the conviction and sontonco, and direct 
that Lite jirisoncv be tried according to law, and tfiat the Judge conform to tho 
piocoduro laid down in clui]). XIX, Code of Criminal Procedure. 

ConvicLion &ei abide. 


NOTES. 

[iS't’r (1S80) 10 IMiuL ilO‘2 F. U. aiul the notes theiefco ] 


[7 Cal 93] 

APPELLATMCIVlIi. 


T/ie ^liit Apnl, I8bl. 

PllKSE^JT: 

Mr. JlTSTlCK PONTIFEX, MR. JUSTICE MORKlS, AM) Mil. JUSTICE PRINSEP. 


Womesh Chunder Chose.Plaintiff 

versus 

Shama Sundari Bai.Defendant." 


Evidence—Sccondanj Kvidcwe — Bond — Ijoss oi De^ttruction r./ Instrument — 
Evidence Act (I of 1872), s 6‘J, cl. (c). 

In a suit by tho purchaser of .i debt, the pliiintitt stated that, m 1873, A executed a bond 
in favour of li to secure the repajnicut of Rs 1,000, and that he h.ul pinchiised the interest 

* Appeal from Appellate Deeroo, No. 794 of 1879, iigauist thodcercoof I’. T Allen, Esq., 
Judge of Hajbhahvo, dated the .Ith February 1879, reversmg the decree of Baboo Jibun 
Krishna Banorjeo, Subordinate Judge of that district, dated tho 12th September 1878. ^ 
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of J5 at a sale in execution of a decree against him. The plaintiff now sued A upon the bond, 
making B a party. At the trial, A denied the execution of the bond, and it was not produced 
by the plaintiff, who, having served B with notice to produce, tendered secondary evidence 
of its contents. B was not examined as a witness, and no evidence was given of the loss or 
destruction of the bond. 

Held by PONTIFEX and MOBRIS, 33. (PRINSEP, J., dissenting), that secondary 
evidence was not admissible. 

The plaintiff in this case alleged that the defendant No. 1 executed a 
registered bond on the 16th Choit 1279 (28th March [993 1873) in favour of 
the defendant No. 2, Eamjoy Sircar; that the bond was for Rs. 1,000, and 
stipulated that that amount, with interest at 3 per cent, per mensem, should 
be paid in the month of .Toisto 1280 (May 1874) ; that, in execution of a decree 
against Bamjoy Hircar, his interest in the alleged debt was for sale, and was 
purchased by the plaintiff for Rs. 200 on the 28tli of December 1877, four years 
and nine montlis after the alleged execution of the bond. On the 12th of 
March 1878, nearly five years after its alleged execution, the plaintiff instituted 
the present suit against the alleged obligee, and he also made Ramjoy Sircar 
a defendant. He claimed that Rs. 2,783 was due on the alleged bond, and 
asked for a decree for that amount against the defendant No. 1. The defen¬ 
dant No. 1, whom the Judge stated to be a purdanashin lady, by her written 
statement, denied having ever executed any such bond. The Subordinate 
Judge gave the plaintiff a decree, but his decision was reversed by the District 
Judge. 

The plaintiff then appealed to the High Court. The learned Judges, before 
whom the appeal was heard in the first instance, differed in opinion, and the 
case was accordingly re-argued before three Judges. 

Mr. G. Gregory and Baboo Gurvdass Banerjt-e for the Appellant. 

Mr. Bell and Baboo Doorga Mohiin for the Respondent. 

The following Judgments were delivered:— 

Pontifex, J., (who, after stating the facts of the case, continued):—The 
plaintiff, when he purcliased for Rs, 200, does not appear to have made any 
enquiry as to the existence of the bond. He took no steps to obtain possession 
of it or to satisfy himself that if it had really been executed by the defendant 
No. 1, it still existed uncancelled and untransferred by Ramjoy Sircar. His 
purchase was, in fact, a mere speculative purchase, and may have been a collu¬ 
sive one. In th^s suit, the plaiqtiff neither produces the alleged bond, nor does 
he adduce any evidence that it is still in existence uncancelled ; or that, at the 
date of his purchase, Ramjoy Sircar continued to be [1003 interested 
under it. But he made Ramjoy Sircar a defendant to the suit, and 
served him with notice to produce the bond, which, however, was not pro¬ 
duced ; nor was it shown to be in Ramjoy Sircar’s possession or power. Upon 
this he sought to use a copy from the Registry Office as secondary evidence. 
But making Ramjoy Sircar a defendant, and giving him notice to produce, 
would not, in my opinion, entitle the plaintiff to use the copy from the Registry 
Office as secondary evidence against the defendant No. 1. The plaintiff can 
stand in no higher or better position than Ramjoy Sircar would himself have 
occupied. Before Ramjoy Sircar could have used secondary evidence, it would 
have been nec^sary for him to prove the destruction or loss of the alleged 
instrument. But lUmjoy Sircar has not been examined, and as the evidence 
stands, there is no proof of destruction or loss. For all that appears, the 
bond, if really executed, might, at the date of the institution of this suit, have 
been cancelled. Or in th# hands of a third party, or purchased for value. To 
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admit secondary evidence under these circumstances would, in my opinion, be 
most dangerous, and inasmuch as the plaintiff purchased without requiring 
delivery or proof of the continued existence of the bond, he is not, in wy 
opinion, entitled to claim any benefit under the last part of cl. (c) of s. 65 of the 
Evidence Act, otherwise he, as appears, would be placed in a better position 
than the obligee. I am, therefore, of opinion, that the decree of the lower 
Appellate Court is right, and that this appeal should be dismissed with coats. 

So far I have treated this as a special appeal upon which we are unable 
to look at the evidence. But, as the defendant No. 1 had, in her written state¬ 
ment, denied execution of the bond, I asked the question of the plaintiff’s 
counsel whether execution of the alleged bond had been proved. In answer 
to my question their evidence was read to us. None of the witnesses, named 
as attesting witnes^ ow-the registered copy, has proved the execution of the 
bond by the defendimt No. 1. One of such attesting witnesses was called, but 
be admitted that he did not see the defendant No. 1 execute. Another 
person, a servant, who was not named as an attesting witness, was called, 
[1013 and he stated that he saw the defendant No. 1 execute a bond and a 
power-of-attorney to register on the same occasion. But a writer in the Eegis- 
tration Ofiice, who says he has been for the last two years out of employment, 
deposed that he had 'witnessed the execution of the power-of-attorney, and 
that the bond was not there at the time the power was executed. 

Again, according to the copy sought to be used as evidence, the bond, if 
unpaid at the prescribed time in Joisto 1280 (May 1874), was to be paid by 
instalments, and the payments wei’e to be endorsed. Therefore, even if the 
bond had been executed, tiiere may be substantial reasons for its non-produc¬ 
tion. And no explanation is given why the bond has not been sued upon 
earlier ; or why Eamjoy Sircar allowed a well-secured debt, which, at the time 
of plaintiff’s purchase, must have amounted to Es. 2,500 at the least, to be 
sold for Es. 200. 

Under these circumstances 1 should myself have had no hesitation in 
dismissing the plaintiff’s suit, on the ground that he had not proved the execution 
of this alleged bond by this purdanashin lady. And these circumstances also 
show, how dangerous it would be to let m secondary evidence in a case like 
the present. 

MoPPis, J. —I quite agree with Mr. Justice PONTIPEX, that the plaintiff, as 
purchaser of a possible debt due under an alleged bond, cannot stand in a higher 
position than the obligee of that bond. When he sues to recove^ upon the bond, 
he must either produce it or satisfactorily account for its loss or non-production; 
and unless he can show that the obligee had it in his possession and power 
when his interest in it passed to him, and failed to produce it, though call^ 
upon and legally bound to do so, he cannot be allowed to give secondary 
evidence of its contents, nor can the Court presume that it is still in force. 

The appeal is dismissed with costs. 

PpinseP) J. —The plaintiff, in execution of a decree, against Eamjoy Sircar 
on 28th December 1877, purchased the debt due to the said Eamjoy on a regis¬ 
tered mortgage bond, dated 16th Oheyt 1279 (March 28th, 1873), purporting to 
have been [1023 executed by Shama Sundari Bai. The law (Act VIII of 1859) 
nowhere provides for delivery by the judgment-debtor of such a bond before 
sale to the Court, or after sale to the auction-purchaser, but requires that 
“ attachment shall be made by a written order prohibiting the creditor from 
receiving the debt, and the debtor from making payment thereof to any ;^ 
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person whomsoever until further orders of the Court.” The sale apparently took 
place without any objection on the part of either the obligee (the judgment- 
debtor^ or the obligor Shama Sundari Bai. 

The auction-purchaser of the debt due to the obligee has now sued to re¬ 
cover the full sum of money duo on the bond with interest up to date, and in this 
suit he has made Ramjoy Sircar, the original obligee, a defendant, as well as 
Shama Sundari Bai. 

Shama Suudari Bai, in her wi’ittou statement, denied that she had taken 
any loan from Ramjoy Sircar, or that she executed any bond to him. She 
further stated, that Ramjoy Sircar and another person were lier mookteai’S ; 
that they always had cash in tlieir liands ; that tlie> still owe her money , that 
tliey have never furnished her with tlieir accounts, and that as she has not been 
able to obtain possession of her papcis which wei'e with heltfatiier Kaslii Smgh 
(deceased) she has not been able to sue tliem. 

She next disputed the necessity spi'nlied in the bond for borrowing the 
money, and contended that the cojiy of the liond filed liv tlie plaintilT was not 
admissible in evidence. 

Several jirocesses vseie issued for the attendance of the original obligee 
Ramjoy Sircar, with the bond, hut without anv success, and a prosecution in 
the Criminal Court was instituted against Imn. It apjiears that, during the 
pendency of the appeal in the District Judge’s Court, he has died. An attested 
copy of the bond obtained fioin the Registration Office was, therefore, tendered 
and received as secondary evidence. When the case was first heard by 
Mr. .lustieo MoilRlS and myself, we differed on the only point raised, nt, tlie 
presumption arising fi'om ilio non-production of the oiigiual bond, and w'e liave 
now' hoard this sjjecial aj^peal re-argued. 

[lOS] As 1 liay'e the misfortune to differ from my learned colloague.s in 
being of opinion that the order of the Distiiet Judge should be sot aside and a 
decree given to tlie plaintiff, it is necessary that 1 should state inv reasons for 
this opinion. 

The District Judge on ajipeal has found, in concurrence with tlie first Court, 
that ‘‘ it is proved that in Clievt 1279 B. S (March 1H73), a sum of Rs. 1,000 
was borrowed in the name, and for the interest, of delenclant Shama Sundari 
from Vier Mooktear Ramjov Sircar, and a bond for the amount, with interest 
at 3 per cent, per mensem, duly registered, executed in his favour to secure 
repayment.” The District Judge then expresses himself in the following terms : 
“ Now on the womnn’s part the substance of the defence, besides a f.ilse denial 
uftbe execution of the bond and contraction of the debt in 1279, consists of a 
goneial assertion, that Ramjoy Sircar, as her agent, had monov constantly in 
his liands belonging to her, and might, therefore, have cleared off any sucli debt, 
I consider that such a defence throyvs upon the plaintiff the onus of proying the 
actual existence of a subsisting debt from the defendant to Ramjoy Sircar at 
the time of his purchase in December 1877. 

“ His certificate tells us that be bought the interest of Ramjoy Sircar in 
the debt; be must further show what that interest at the time was. It is too 
much to presume that, because a debt was contracted in 1279 B. S., under an 
express agreement that the said debt sliould be extinguished in three months, 
it was, therefore, subsisting seven years afterwards. Tlie possession of a bond 
by the creditor rais^ the presumption of the subsistence of the debt; here 
the creditor does not 'produce the bond. For all we know' the debt was 
extinguished in 1280 Joisto, as agreed, and the bond handed back to the 
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-woman’s father. It would be very hard to expect a purdanashin woman, 
After her creditor is dead, and her father who managed her affairs is dead, to 
prove by positive evidence, that a debt contracted seven years before has 
' been actually paid off, especially when the creditor was her trusted agent, and 
there is nothing whatever on the other side to raise a presumption of the 
subsistence of the debt at the present day. I think the Subordinate Judge 
has been in error in laying any such onus on the woman. The [ 104 ] non- 
production of the original bond by the plaintiff raises a presumption against the 
subsistence of a debt. If he meant to make his speculative purchase effected, 
he should have got the bond, if any such bond was then in the possession 
of Eamjoy Sircar.” 

As I understand the ground upon which the plaintiff is considered to have 
failed in this suit, it is tb^ij, because he has been unable to produce the original 
mortgage bond, it i#to be presumed that it is not in the possession of the 
obligee, and consequently that no debt to him existed at the time of sale. 
His purchase is condemned as speculative, and though he has purchased at a 
public auction held by a Civil Court, and done all that can possibly be expected 
from him to obtain the necessary evidence of the debt; and though the defen¬ 
dant, the obligor, has never stated that the debt has not been paid off, nor 
indeed pleaded any payment at aU, we are to give her the benefit of a liqui¬ 
dation'" in full of a debt found to liave been contracted on her behalf, the money 
having been applied to her benefit. 

No doubt, all purchases of debts through the Coui'ts in execution of a decree 
must generally be speculative, because in mostly every case the judgment- 
debtor is obstinately passive. The Codes of Civil Procedure, however, have 
always recognized debts as saleable property, and though under the present 
Code of 1877, enquiry is made before sale to ascertain, with as much accuracy 
as possible, the exact proiierty to be sold, no such provision existed under 
the law of 1859 under which the sale now under consideration was held A 
purchaser like the plaintiff would, therefore, have little means of ascertaining 
what he purchased, except that in the present case he would have something 
tangible , in the knowledge that the debt was secured by a registered 
instrument; and though the obligor was not bound to appear on service of the 
notice of attachment under s. 236, Act Vlli of 1859, to deny the existence of 
any debt, he would be entitled to draw some inference from her non-appearance. 
Further, I would observe, the Court, under Act VIII of 1869, had no power to 
compel the appearance of the judgment-debtor or the productioii of any instru¬ 
ment forming evidence of the debt under sale, and, therefore, a purchaser would 
be at some [ 105 ] disadvantage in establishing the debt when the entire evi¬ 
dence might be in the hands of one who, like Ramjoy Sircar, has persistently 
declined to appear. That has, as far as my experience goes, been the practice 
in the Mofussil Courts. 

Now, as regards possession of the original bond, it is clear that, originally, 
it was with Ramjoy Sircar the obligee, and as I understand the law, the 
presumption would be that it has so remained. It is not for us to suggest 
what may have happened. There has been the publicity of a public sale in 
Court, and we have in the present case the additional security that even sup¬ 
posing that it has been transferred to a third party, it could no longer be made 
the subject of a suit, as the claim has become barred by limitation. 

It has, however, been stated that, before bringing the present suit, the 
plaintiff should have sued Ramjoy Sircar for delivery of the bond; but the 
uselessness of such a proceeding is shown by what has happened in the 
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jvesent case. IKamjoy would not have appeared, and with an ex parte decree- 
tl^ plaintiff would be in no better position than he now is without the expense 
of such a suit. It appea-rs to me that the plaintiff has done all that is in his 
power to prove his case, and that, in the absence of any proof or even any plea 
of payment on this bond, we are bound to give him a decree. 

It has been suggested that the plaintiff may have colluded with Bamjoyl 
Sircar, but this is amply explained away by his action in prowscuting him ' 
crimibally for not appearing in answer to process of the Court to produce this 
bond. We should be more justified in imputing collusion on the part of the 
female defen-iant with Bamjoy Sircar, her old servant, to evade payment of a 
portion of her debt by inducing him to withhold production of the bond. 

We have it found in two Courts that the bond was executed by the defen¬ 
dant Shama Sundari; that it was duly registered under a power-of-attorney 
executed by her; and that the money was paid to her father Kashi Singh, and 
applied to the payment of Government revenue due for her estates. With 
these findings, and in the absence of any allegation of pavment of any portion 
of the debt, it appears to me that the plaintiff is [ 108 ] entitled to a decree. 
Evidence of any payment would clearly be in the hands of Shama Sundari, 
and if, as has been thrown out at the second hearing of this special appeal for 
the first time, the bond itself might bear evidence of this by endorsements of 
payments, we should expect that this would have been the obligor’s case, and 
that she would have united with the plaintiff in requiring the production of 
the original bond. The evidence in this case has been read to us, though we 
are sitting in special appeal, and that shows that whatever may be the value 
of the direct evidence as to the execution of the bond by Shama Sundari. and 
that has been believed bv two Courts, there can be little doubt that she execut¬ 
ed the power-of-attorney to her father Kashi Singh and another, to register it; 
and that in that mookhtarnamah the bond is so described as sufficiently to 
connect it with the bond now set up, and while referring in passing to the 
evidence, I would remark that the first Court finds that “ no money was kept 
with Bamjoy Sircar, and no revenue was paid from such a fund as alleged by 
the defendant,” but the District Judge on appeal merely states that Bamjoy 
Sircar the creditor was her trusted agent. The transaction was, l>owever, con¬ 
ducted on behalf of the lady by her father Kashi Singh, against whom nothing has 
been said, and to say the least of it, it has been left doubtful whether Bamjoy 
Sircar had any other money dealings with Shama Sundari. If anything turned 
on this, we ought to i-emand the case to the District Judge to determine this point. 

We have, therefore, in the present case the finding of the lower Court, that 
the bond was executed by the defendant, that the money paid on it was received 
by her father and applied to her use; and in my opinion, it follows, that the onus 
lies on her to prove payment. It is not for us to suggest for her what she has 
never said in her defence, or to consider what may have become of the -bond 
itself. It is sufficient, I conceive, that execution of the bond has been proved, 
and that the defendant has received the benefit of the money paid. She has 
not attempted to plead any repayment of that debt. I would, therefore, give 
the i^aintiff a decree. 

Appeal ditmieeed. 

MOTES. 

(Bee theoommentaTy ot Ameer All and WoodrofEe on the Evidence Act 1873, s. 65, ol. (o), 
also 10 C. P, L. R. 69 ; 12 G. P. L. B. 117 ; 18 0. P. L. R. 94.] 
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C10T3 PBIVY COUNCIL. 

The 80th November, 3rd and 4th December, 1880, and 26th January, 1881. 

Present: 

Sir J. W. Colvile, Sir B. Peacock, and Sib B. P. Collier. 


Dinendronath Sannial and another.Defendants 

versus 

Barakumar Ghose and others.Plaintiffs. 


Tarakchandra Bhuttacharjia 
. versus 

Baikantnath Sannial and others 

[Oto appeal froin the High Court of Judicature at Fort William m BengxL] 

Private sale of property attached tn execution—Incunitjrance created after attachment—Civil 

Procedure Code (Act VUI of 1859), s. 240. 

The title obtaiiiodby the purch.isor on a private sale of property in satisfaction of decree, 
difiei^ Irom that acquired upon a sale in execution. Under a private sale, the purchaser 
derives title through the vendor, and cannot acquire a title better than his. Under an 
execution-sale, the purchaser, notwithstanding that he acquires merely the right, title, and 
interest of the judgin3nt-djbjj'', .ijqairjs th it title, bv opoiation of law, adversely to the 
judgment-debtor, and freed from all alienations and iucninbi-ance.s ofiected by him after the 
attachment of the property sold 

In 1858, the respondent obtained a decree against B. Tn 1863, in satisfaction thereof, 
he caused to be attached a decree for tnjoia prefit-, made in favour of B against the 
appellants in 1860. In Mtv 1865, the respondent obtained an order for the sale thereof, 
but insiicadof proceeding to execution-sale, he purchased, in 1866, the whole of the mesne 
profits due under the decree of 1860, by private sale from B. Meanwhile, in September 1865, 
an order of Court hil bean made, batwaan B and the app 'Hint-., on thair cjiisent (but with 
out the respondent being a party to it), wherabv the decree for mesno profits was set off, pi o 
tanfo, against aprior deercefor a I irgar amoaiit, which tiie .ippollants had obtained against 
B. 

Held, that the sale of 1866 having been a private one, and not in process of execution, the 
respondent only obtained such title as B had m the decree of 1860— vie., a title subject to the 
effect of the order of September 1865. 

Appeal from a decree of the High Court (16th March 1877), reversing a 
decree of the Subordinate Judge of Bajshahye (lOth July 1875). 

The principal question on this appeal was as to the effect of an order made 
on consent by a Divisional Bench of the High [lOSj Court, on the 14th 
of September 1866, in reference to the execution of two cross-decrees. In 
1828, persons called in these proceedings the Sannials had obtained a decree 
for more than Bs. 82,000, on which interest accrued, against others called the 
Bhuttaoharjias. In 1860, the Bhuttacharjias obtained a decree against the 
Sannials, setting aside a sale of lands which had taken place in execution of the 
decree of 1828, and awarding mesne profits. On the 14th September 1865, an 
order of Court was made, on consent of the parties, that the decree of 1860 
should be set off in part satisfaction of the decree of 1828. Meanwhile, in 1858, 
the father of the respondent Bamkumar Ghose had obtained a decree against 
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^ Bliuttftehai^iaA fdr money; and in May 1863, in consequence thereof, the 
dwree of I860* was attached. In 1866, Bamkumar Ghose, not proceeding to 
execution by sale of the attached decree, purchased from the Bhuttacharjias the 
whole of the mesne profits due to them under their decree of 1860. 

This appeal rose out of proceedings afterwards taken by Eamkumar Ghose, 
jointly with the Bhuttacharjias, in execution of the decree of 1860. The Sannials 
opposed this execution, on the ground both of limitation and of the right 
of set-off established in 1865. 

In the Court of first instance, stay of proceedings was ordered on the 
latter only, of the above grounds of defence. The High Court concurred in 
holding that limitation did not bar the pi-oceeding to execution, but declined to 
give effect to the order for the set-off, and reversed the decree of the first 
Court. 

The Judgment of the Court (Kemp and Ainslte, JJ.), after giving at 
length a history of the litigation, continued thus :— 

The only question we have to-deal with is, whether Rarnkumar Ghose, by 
purchasing the Bhuttacharjias’ claim to mesne profits on the 27th March 1866, 
after their agreement with the Sannials to have their decree adjusted by set-off, 
recorded in tlie order of this Court of 14th September 1865, is bound by that 
order, and, consequently, loses the advant.ige which he had gamed by attaching 
the Bhuttacharjias’ decree. It has been decided that, as against him as a 
rival decree-holder, no right [109] of set-off under the law (s. 209, Act VIII 
of 1859) existed; and it is admitted that, ;f he had proceeded on his attachment 
and caused the Bhuttacharjias’ decree to be sold, and had himself become the 
purchaser, the Sannials could not have resisted his claim to put that decree 
into execution without reference to their cross-decree. But it is contended that 
his decree been satisfied, and that the attachment thereby came to an end, and 
that he stands in precisely the same position in respect of the Sannials as any 
third party, wholly unconnected with this litigation, who might have acquired 
by private purchase tlio Bhuttacharjias’ riglits at a date subsequent to 
September 1865. 

There are several reported decisions, of which it is only necessary to 
mention the judgment of the Privy Council in Anmd Lull Doss v. Jtillodhur 
Shaw (14 Moore’s I. A., 543), which point out that the object of s. 240 is to 
secure the rights of an attaching decree-holder. Those, however, do not carry us 
very far ; but there is the Madras case of Annavunai'odan lyasawvty v. Ptllai 
(6 Mad. H.C. flep , 65), which is m many respects analogous to this case. In that 
case, the plaintiff, having sued on a bond by which property was hypothecated, 
obtained a decree establishing his rights under the hypotliocation, and 
attached the property in execution. Eventually, tho judgment-debtors, in 1868, 
sold the property to the plaintiff while still under attachment for the amount 
decreed. The defendant set up various claims arising out of an alleged mort¬ 
gage and sale to his vendor, and subsequent agreement in 1857; but these had 
already been rendered fruitless by the result of a suit instituted in 1862. He 
further relied on an agreement made in 1866 while the property was under 
attachment, but not made with him with the consent of the plaintiff for the 
satisfaction of his decree. The Court held the plaintiff entitled, by s. 240, to 
recover on his purchase unincumbered by the prior agreement between his 
vendor and the defendant. 

If, then, a private sale of the attached property with the consent of the 
attaching creditor for the satisfaction of his decree, wliether to the creditor 
himself or to a third perspn, is protect-[110]ed by s. 240 from any inoum* 
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branoes imposed oa the property subsequent to attachment as much as if it was a 
sale effected under the orders of the Court, Ramkumar Ghose, who^purchased the 
property attached by him in satisfaction of his own decree, is entitled, so far as 
may be necessary to secure his own rights, to hold it clear of the incumbrance 
created by the consent-decree between the Sannials and the Bliuttaoharjias 
recorded behind his back, while the property was subject to his attachment. 
It is evident, that that consent-decree was made with full knowledge that it 
might not be operative against Ghose; for, sir days after it was recorded, 
the Sannials commenced their suit for the express purpose of preventing 
Ghose from interfering with this arrangement. Failing on the ground fii'st 
taken, that they were by law entitled to take the amount of the Bhuttacharjias’ 
decree in satisfaction pro tanto of their own by set-off, they then tried to secure 
their end by putting forward a right by prior attachment: this was more 
than a year after th 0 »purchase by Ghose. This having failed, they now 
contend that the benefit of the attachment was waived by the private purchase, 
but, as it seems to us, with equal ill-success. But while we hold that we are 
not at liberty to close our eyes to the result of the Sannials’ suit of 1865, 
which was, that, as against Ghose, they had no right to touch the decree 
obtained by the Bhuttacharjias against themselves until Ghose’s claim should 
be satisfied, we do not think we are hound to extend the protection claimed by 
Ghose under s. 240, Act VIEl of 1859 further than is necessary for the purpose 
of satisfying his decree. What would he tlie consequence ? That the San¬ 
nials having a decree of 1828, which, with the accumulated interest, was cal¬ 
culated by the Judge to liave amounted to Rs. 4,97,612 on the 3rd August 
1872, and (assuming the correctness of that calculation) is no\v noarlv 
lakhs, would have nothing to recover from except such interests of the Bhutta¬ 
charjias as may exist other tlian the decree in dispute , while Ramkumar 
Ghose, with a decree obtained m 1858 for Rs. 67,000 and odd, which may 
be roughly estimated as now amounting with accumulated interest to 
Rs. 2,30,000, would be enabled to execute against them the decree of the Bhutta¬ 
charjias, whose claim, [ 111 ] assessed in 1862 as something over Rs. 2,11,000, 
must now, with interest, come to about Rs. 5,91,000. 

This is a result so disastrous to the Sannials and the Bhuttacharjias, and 
BO unduly favourable to Ghose, that we think we are bound in equity to see 
whether some relief cannot bo given against it. We think this case may be 
distinguished from the Madras case cited above, in which the Court refused to 
allow the first purchaser to retain his claim to the land subject to payment of 
the sum due to the plaintiff undei his decree. The subject of sale in that case 
w^as land valued and sold for a certain sum, which may be taken to have been 
a fair, though probably not a maximum, value: at any rate, the thing 
sold was certain, and capable of immediate valuation. In the present case, 
the subject of sale was a claim to money, and the actual value of it was, and 
still is, uncertain. The purchase was effected at a time when a settlement 
had been arranged between the Sannials and the Bhuttacharjias, and while the 
former were prosecuting a suit against the purchaser for the purpose of 
giving effect to that settlement. It may be that, under these circumstances, the 
price was as much as there was any prospect of the. vendors then realizing; 
but, unquestidnably, the transaction was a speculative one so far as the 
purchaser was concerned : to the vendors [who apparently were insolvent], it 
seems to have been of no great qpnsequence whether the money due under 
their decree went to Ghose or was retained by the Sannials. 

If, instead of attempting to sell the Bhuttacharjias’ decree', the Court had, 
under s. 243, done what we think it ought to have done, namely, appointed a 
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manager to put the cfeoree into execution so far as -was necessary to satisfy the 
claim of the atlaohing creditor^ Ghose’s interest v?ould have been duly protroted 
without any avoidable sacrifice of the interest of the Sannials. 

We should now, we think, deal with this case as if this course had been 
adopted. The result will be, that while Ghose is enabled to recover that which 
he might claim under his decree against the Bhuttacharjias unfettered by any 
agreement between them and the Sannials, the balance of the decree will be 
subject to that agreement. 

am The decree of the Sannials must be calculated with simple interest 
from the date of the decree to the 14th September 1866 ; and that of the 
Bhuttacharjias, from the date of the ascertainment of mesne profits to the 
same date. The amount of Ghose’s decree with interest as therein awarded 
must also be calculated to the same date. After deducting Ghose’s decree 
from the Bhuttacharjias’ decree, the balance of the latter must then be set off 
against the Sannials* decree; the Bhuttacharjias* decree, so far as they are 
concerned therewith, must be declared finally satisfied. Satisfaction will be 
entered on the Sannials’ decree, taking effect from 14th September 1865, to 
the extent of this balance; and for the remainder, with the subsequently 
accruing simple interest, they will be at liberty to proceed in execution 
against the Bhuttacharjias, while Ramkumar Ghose is declared entitled to 
proceed against them (the Sannials) upon the unsatisfied portion of the Bhutta- 
oharjias’ decree with interest on the principal sum of his own decree. The 
order of the Subordinate Judge in execution suit No. 69 is set aside, and 
the case remanded to him with instructions to proceed at once upon these 
orders and wind up the account with as little delay as may be. 

We make no order for costs. 

Mr. Leith, Q.C., and Mr. C. W. Arathoon for the Appellants. 

Mr. B. V. Doyne and Mr. T. D. Mayne for the Respondent. 

For the appellants it was contended that the respondent, Ramkumar Ghose, 
was not protected against the consequences of an alienation by the 
Bhuttacharjias effected in 1865, before his purchase from them. The consent 
given in September 1865 to the order of Court, declaring the set-off, established 
a prior charge on the decree of 1860. Tlie respondent having bought the decree 
by a private sale, the result was, that his attachment in noway interfered with 
the right of set-off established by the order of September 1865. Even if the 
sale had taken place in due process of execution, the attachment of May 1865 
would not prevail over the order of September 1866; for, at the time of the 
attachment, the litigation was pending, w^hich resulted CHS] in the order of 
set-off. and the respondent must be deemed to have had notice that the decree 
of 1860 was subject to a claim prior to his own. 

For the respondent, Ramkumar Ghose, it was argued, that the order of 
the 14th September 1865 was-^not a complete judicial order disposing of the 
right of execution set-off. Nothing less than a complete order of a Court 
would prevent the respondent’s right to execute from arising, and an execution 
set-off, as distinguishable from equitable set-off, depended upon distinct 
direction given to the Court under the legal obligation to execute. The order 
of the 14th of September 1865 was insufficient in this respect. Again, at the 
time when the order of September 1865 was issued, the property was subject 
to this attachment at the suit of tbe respondent already placed upon the decree 
^ 1860. 
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Beferenoe was made to Jhatu Sahu v. Baboo Bamacham Jjal (3 B. L., 
App. 68), Sheikh Oolam Yabeya v. Mmsamut Shamasimdari Kuari (3 B. L., App. 
134), Puddomonee Dossee v. Boy Muthooranath Ghowdhry (12 B. L, E., 411), 
Maharaja Dhiraj Mahatah Qhnnd v. Sumomoyee Dossee, (12 B. L. E., 414, note). 

Mr. Leith, Q.C., replied. 

At the ecd of the arguments, on the 4th December 1880, their Lordships 
having stated that the decree of the High Court must be reversed, reserved the 
statement of their reasons till after the hearing of the appeal —Tarakchandra 
Bhuttacharjia v. Baikantnath Sannial. 

This latter case was finally disposed of on the 26th January 1881, when, 
W. A. Baikes {Cowie, Q.O., with him) argued the case for the Appellants. 

Mr. Leith, Q.C., and Mr, C,W. Arathoon for the Eespondents. 

Mr. W. A. BaiTcek replied. 

Sir B. Peacock, on the 26th January 1881, after the death of Sir J. W. 
ColviIjE, stated their Lordships’ reasons. 

till] Sir B. Peacock. —This is an appeal from a judgment and decree 
of the High Court at Calcutta, dated the 16th of March 1877, which reversed 
an order of the Subordinate Judge of Eajshahye, dated the 10th July 1875, 
by which he ordered, amongst other things, that an execution case, No. 69 
ot 1875, instituted by the respondents against the appellants should be 
postponed until further orders. 

At the close of the arguments on the hearing of the appeal their Lordships, 
after deliberation, stated that they would humbly advise Her Majesty by 
their report to reverse the decree of the High Court and to aflirm that of the 
Subordinate Judge of Eajshahye so far as it related to the execution case, 
No. 69 of 1875, and that the respondents must pay the costs of the appeal. They, 
however, reserved the statement of their reasons for this report until after the 
argument of another appeal in some respects connected with this case, in 
which Tarakchandra Bhuttacharjia is the appellant and Baikantnath Sannial 
and others are the respondents. 

Their Lordships will now proceed to give their reasons for the report in 
the first appeal, which will be submitted to Her Majesty at the next Council. 

The history of the case is stated by the learned Judges in the judgment 
under appeal. It appears that, in the year 1828, certain persons who are now 
represented in estate by the appellants, and whom, as well as the appellants, it 
will he convenient to speak of as the Sannials, obtained a decree against certain 
other persons who, as well as the Bhuttacharjia, respondents, may be called 
the Bhuttacharjias, for a sum exceeding Es. 82,000. It was subsequently held 
that the judgment carried interest at 12 per cent, from the date of the decree 
until the realisation thereof. In execution of the decree the Sannials attached, 
sold, and became the purchasers of certain immoveable properties of the 
Bhuttacharjias, and obtained possession thereof, which they retained for many 
years. After considerable delay the Bhuttacharjias instituted proceedings to 
set aside the sale in execution, and on the 10th of November 1857 obtained a 
•decree of the Principal Sadr Amin of Eajshahye, setting aside the sale and 
•declaring the right of the [118] Bhuttacharjias to be restored to possession of 
their property with mesne profits. That decree was affirmed on appeal by the 
late Sadr Court on the 23rd May 1860. 

In the interval, between the date of the decree of the Principal Sadr 
Amin and the affirmance thereof by the Sadr Court, viz., on the 17th of May 
1858, Anund Mohan Ghose, the father of the respondent Eamkumar Ghose^^ 
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and who is now represented by him, obtained a decree against the Bhutta- 
oharjias for a sum exceeding 67,000 rupees. In execution of^ that decree 
Anund Mobun Ghose attached, in May 1863, the Bhuttaeharjias’ right to mesne 
profits under their decree against the Sannials of the 10th of November 1857, 
and on the 26th May 1866, an order was issued by the District Court for sale 
of the decree for m^ne profits. 

The sale in execution of the Sannials’ decree of 1828 having, as before 
stated, been set aside, they took fresh proceedings to have the decree again 
executed for the amount of principal and interest due thereon. Numerous con¬ 
flicting judgments were, from time to time, given by difl'erent Courts as to the 
amounts due to the Sannials and to the Bhuttaeharjias I'espectively, on them 
resjwctive decrees, and as to the right to set off one judgment against the 
other. The amount due to the Sannials under their decree exceeded the 
amount due by them to the Bhuttaeharjias under their decree for mesne 
profits. It is unnecessary, and it certainly would not be profitable, to point 
out in detail the effect of the several conflicting judgments which were deliver¬ 
ed in the course of the litigation between tlie Sannials and the Bhuttaeharjias. 
It is sufficient to say that, on the 14th of September 1865, upon an application 
for a review of a judgment which is not set out in the record, a judgment was 
given by Justice Kemp, and Campbell, stating that it had been arranged, by 
consent of both parties, that the Sannials should have simple interest only on 
their original decree from the year 1828 to the date of payment, it being under¬ 
stood that the cross-decree of the Bhuttaeharjias for mesne profits should also 
bear simple interest from the date of ascertainment only. The learned Judges, 
having then proceeded to modify an order which had been previously made, 
declared that simple interest C1163 only should be calculated on the Sannials' 
decree from 1828, and that then the decree of the Bhuttaeharjias should be 
set off against the gross amount of the Sannials' decree once for all. 

It is not clear that the operative part of the order was made by consent, 
but the fact has not been disputed, and it may be taken to liave been so. 
The judgment was given in a proceeding in which the Sannials were peti¬ 
tioners, and the Bhuttaeharjias were judgment-debtors. Eamkumar Ghose 
was not a party to the preceding. He did not, however, proceed to a sale 
under the execution against the Bhuttaeharjias of the decree for mesne profits 
vehich he had attached, but he entered into a private arrangement with them, 
by which they sold to him the whole of the mesne profits due to them under 
their decree against the Sannials, together with all interest due thereon, in 
lieu of the sum of Rs. 74,506 due to him upon the decree obtained against 
them by Ammd Chundra Ghose, his father. The arrangement was carried 
into effect by a deed of sale, dated the 15th Cheyt 1272, oorre8i)onding with 
the 27th March 1866. It was correctly stated by the High Court that the only 
question they had to deal with was, whether Eamkumar Ghose, by purchasing, 
the Bhuttaeharjias’ claim to mesne profits on the 27th of March 1866, after 
their agreement with the Sannials to have their decree adjusted by set-off, 
recorded in the order of the 14th September 1865, was bound by that order, 
and consequently lost the advantage which he had gained by attaching the 
Bhuttaeharjias' decree. 

The Subordinate Judge had held that Eamkumar Ghose, by privately 
purchasing the mesne profits from the Bhuttaeharjias, had destroyed the- 
right which he possessed under his attachment as a decree-holder, and stayed 
his execution against the Sa.nnials. G[%e High Court reversed that decision, 
and held that the be^fit the. attachment was not affected by the 'private 
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purchase, and that Bamkumar Ghose was entitled, *so far as might be 
necessary to secure his own rights, to hold the decree clear of the incumb¬ 
rance created by the consent-decree between the Sannials and the Bhut- 
tacharjias which had been recorded behind his back while the property 
was subject to his attachment. They, however, limited the right of Earn- 
[117] kumar Ghose to avail himself of the mesne profits freed from the 
Sannials ’ right of set-off to the extent of satisfying the amount of his decree 
against the Bhuttacharjias with simple interest to the 14th September 1865, the 
date of the consent order. 

Their Lordships are of opinion that the private sale to Ramkumar Ghose 
was not tantamount to, and had not the same effect as, a sale in execution of 
Ramkumar Ghose’s decree, under which the mesne profits had been attached ; 
and that Ramkuma'f Ghose, by virtue of his purchase, acquired no greater 
interest than the Bhuttacharjias had in the decree for mesne profits, and 
consequently that he was bound by the order of the 14th September 1865. 

By s. 201 of Act VIIJ of 1859, it is enacted that if the decree be for 
money (which Bamkumar Ghose’s decree w’as), it shall be enforced by the 
imprisonment of the party against whom the decree is made, or by the attach¬ 
ment and sale of his property, or by both, if necessaiy’. By s. 205 debts due 
to Tihe judgment-debtor may be attached and sold as property in execution of a 
decree. By s. 236, where the property shall consist of debts not being negotiable 
instruments or shares in any railway, banking, or other public company or 
corporation, the attachment shall be made by a written order prohibiting the 
creditor from receiving the debts, and the debtor from making payment thereof 
to any person whomsoever until the further order of the Court, and then by 
s. 240, in the case of an attachment by written order, any payment of the debts 
to the judgment-debtor after the order shall have been made known in the 
manner in the said Act mentioned, and during the continuance of the attach¬ 
ment, shall be null and void. 

It is not necessary to decide whether, if Ramkumar Ghose had purchased 
at a sale, under his execution, the attachment would have protected him from 
the effect of the order of the 14th September 1865, the attachment having been 
issued pemiente lite ,—tliat is to say, ponding the proceedings between the 
Sannials and the Bhuttacharjias, in which the question was raised as to 
the right of set-off. It may be admitted for the sake of argument, but 
only for the sake of argument, that [118] the order of the 14th September 
1865, made by consent of the Sannials and of the Bhuttacharjias, directing the 
set-off, amounted to a payment of the mesne profits bv the Sannials to the 
Bhuttacharjias, and a receipt thereof by the Bhuttacharjias within the meaning 
of 8. 240. The effect of that section, howevepr, is, not to render the payment of 
a debt which has been attached in execution absolutely void, under all circums¬ 
tances and against every one, but merely to make it void, so far as may be 
necessary to secure the execution of the decree. The principle is clearly laid 
down in the case of Anund Loll Doss v. Jullodhur Shaw (14 Moore’s I.A., 549, 
550). The private sale, pending the attachment, was binding upon Ram¬ 
kumar Ghose, and also upon the Bhuttacharjias. Ramkumar’s decree was 
satisfied by the sale to him of the mesne profits in lieu of the sum due to him 
under his decree. He never afterwards could have proceeded to execute that 
decree or to sell under the attachment. By privately purchasing the mesne 
profits which he had attached, he abandoned his execution, and also the 
attachment, which was a part of the execution. ^ 


3 CAL.— 89 
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ThoJre .is a gi^li disthu^on between a private sale in eatislaetioii 
of a decree and a in «teoution of a decree. In the fonnw, the 
price is fixed by the vendor and purchaser alone; in the latter, the 
must be made by public auction conducted by a public ofiieer, of which 
notice must be given as directed by the Act, and at which the public are entitl¬ 
ed to bid. Under the former, the purchaser derives title through the vendor, 
and cannot acquire a better title than that of the vendor. Under the latter, 
the purchaser, notwithstanding he acquires merely the right, title, and interest 
of the judgment-debtor, acquires that title by operation of law adversely to the 
judgment-debtor, and freed from all alienations or incumbrances effected by 
him subsequently to the attachment of the property sold in execution. 

The High Court relied upon the case of Annavunavadan v. lyasawmy Ptllai 
(6 Mad. H. C. Eep., 65), but there is a distinction between that case and the pre¬ 
sent, for there the property sold was hypothecated to the plaintiff by the bond for 
which the decree was obtained. The case, however, is of no greater authority 
than [1193 the decision under consideration, and their Lordships are not prepared 
to say that it would have been affirmed on appeal. 

Their Lordships cannot but regard as lamentable, the long, harassing, and 
expensive litigation to which the Sannials have been subjected in endeavour¬ 
ing to obtain the fruits of their decree of 1828, an object which, although 
upwards of half a century has elapsed since the date of the decree, they have not 
as yet attained. It is indeed a subject of deep regret that in the course of that 
litigation so many contradictory and conflicting judgments have been delivered, 
sometimes on appeal from an inferior to a superior Court, and sometimes even 
by the same Judges in reviewing their own judgments. 

NOTES. 

IDISTIMCTIOM BETWEEN A PURCHASEE AT A COURT SALE AND A PURCHASER 

AT A PRIVATE SALE. 

The distinction pointed out here has been held not to make the title of the execution- 
purchaser any the less dertvative from that of the J udgment-dobtor. 

He derives kis title from hun, however, and as such, 

(o) has been declared to be the Judgment debtor’s legal representative:—(1896) 24 
Cal, 62 F. B. overruling (1889) 16 Cal. 855 

(6) is bound by the adverse possession running against the Judgment-debtor:—(1891) 
16 Bom. 197. 

(c) is bound by the estoppel affecting the judgment-debtor and thus cannot question 
prior encumbrancers.—(3909) 10 C.L.J. 150 per Mookerjee j relying on 11895) 
22 Cal. 909 P.C. Mookerjee J disapproves of the views to the contrary held in 
(1887) 14 Cal 401; (1892) 20 Cal. 236 ; (1908) 38 Bom. 811 = 11 Bom, L.R. 26 

LIS PENDENS. 

The distinction suggested at the end of the Judgment in this case was thought to indicate 
that in involuntary Court-sales as distinguished from voluntary sales the doctrine of lis 
pendens would apply .—(1886) 10 Bom. 400 ; 8 Cal, 690 ; 402; etc ; 

But this is an erroneous view : —15 Cal, 756 ; 26 Cal. 179; 26 Cal. 966 ; 28 Cal. 28. J 
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The 26th January, 1381, 

Present: 

Sir B. Peacock, Sib M. Smith, Sir E. P. Collier, and Sir E, Couch. 

Tarakchandra Bhuttacharjia 
versus 

Baikantnath Sannial and another. 

The hearing ot the appeal of Tarakchandra Bhuttacharjia v. Baikanath 
Sannial and another, having been interrupted by the lamented death of Sir 
James CoLViLE, the case was reargued this day before the Committee, and 
their Lordships’ Judgment, at the close of the argument, was delivered, in the 
following terms, by 

Sip B. Peacock. —Their Lordships are of opinion that the decision of 
the High Court was correct as to the construction of the order of the 14th 
September 1865. That order runs as follows .— 

‘At the hearing of this case this day by consent of both parties it (torn) 
arranged that the plaintiff (torn), have simple interest only (torn), original 
decree from the year (torn), date of payment, it being (tom) that the cross- 
decrees of (torn), for wasilat also bears simple interest from date of ascertain¬ 
ment only. Tlie orders, therefore, for calculating interest on the one hand upon 
the sum ascertained to be due in 1250, and for setting off the wasilat due to 
defendants year by year is modified, and there will be no annual account to set 
the two accounts against one another. The simple interest only will be 
020 ] calculated from 1828, when the other decree can be set oft* against the 
gross amount once for all. Decree as above, with costs in proportion.” 

From this judgment, and from the decree which was drawn up upon it, it 
appears to their Lordships that the intention of the Court was, as the Court 
have themselves subsequently expressed in the judgment now under appeal, 
that the interest should be calculated on the Sannials’ decree from 1828 down 
to the time of that order, and that interest on the mesne profits, which had 
been assessed as due to the Bhuttacharjias, should be calculated at the same 
rate of 12 per cent, from the date when those mesne profits were ascertained, 
dow'n to the time of that order of the 14th September 1865. In point of fact 
the interest was calculated up to the 31st of December in that year, but in 
that respect the Bhuttacharjias, who were the appellants, have gained a benefit, 
and the other side have not objected. Their Exirdships, therefore, think that the 
judgment of the High Court, so far as it relates to the calculation of interest, 
is quite correct. 

The decree of the Bhuttacharjias has not been set out on this record, but 
it appears that that decree included other matters than the mesne profits which 
were alluded to in the order. On the taking of the accounts before the Judge 
of the lower Court, the Sannials admitted a set-off to the amount of 
Es- 3,00,104-0-1. That amount included the sum of Es. 16,324-10-15, in addi¬ 
tion to the Es. 2,11,914*11-11, the amount of mesne profits as appears in the 
Api^ndix A-1 referred to in the judgment of the Judge of the lower Court. But 
in the account taken by the officer of the High Court, and in the decree of the 
High Court itself which was drawn up upon that account, no allusion what¬ 
ever is made to the sum of Es. 16,324-10-15. No explanation could be given 
at the Bar of this omission. Their Lordships, therefore, think that the cause 
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should be remanded to the High Court to consider and determine whether or 
not that sum or any part thereof should be deducted from the sum decreed to 
the respondents. 

In adjusting the accounts between the parties, the High Court has 
calculated interest on the Bs. 291-7 allowed for the Amin’s fees from the 
28th September 1828, whereas interest on that [121] account should have been 
calculated only from the 25th June 1844. It is a very small matter, but their 
Lordships think that the decree ought to be amended in that respect by 
deducting from the amount decreed to the respondents the excess of interest so 
allowed. 

Their Lordships will, therefore, humbly advise Her Majesty that the 
decree be varied to that extent, and that the case be remanded to the High 
Court for the purpose of considering and determining whether the sum of 
Rs. 16,324-10-16, or any part thereof, should or should not bo deducted from 
the sum decreed to the respondents, and that in all other respects the decree 
ought to be affirmed. 

Upon the whole their Lordships think that the appellants ought to pay 
the costs of this appeal. 

Solicitors for the Appellants . Messrs. Wrentmore and Swtnhoe. 

Solicitors for the Respondent, Ramkumar Ghose: Messrs. Oehme and 
Summerkays. 
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FULL BENCH. 

The 13th April, 1881. 

Present: 

Sir Kichard Garth, Kt., Chief Justice, Mr. Justice Pontipex, 

Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice McDoneld. 

The Empress verstis Kassim Khan 
and 

The Empress mrsm Mussamut Dahia and another." 


Crtvmial Procedure Code {Act X of 1873), ss. 113, 119—Penal Code 
(ActXLVofl860),’i 191. 

Neither the words “ sbull answer all questions ” ms IIS of the Code of Ciimin.il Pro¬ 
cedure, nor the words “shall bo bound to answer all questions” ins 119 of the same Code, 
constitute “an express provision of the law to state the truth ” within the mo.uiig of s. 191 
of the Penal Code 

[122] Sections 118 and 119 are merely intended to oblige persons to give such informa¬ 
tion as they can to the Police, in answ'ci to the questions which maj bo put to them, and they 
iniixise no legal obljgation on those porson.s to speak the truth. 

Fn Kassim Khan’s case it appeared that the accused was a witness for 
the prosecution in a criminal trespass case tried bv the Deputy Magistrate of 
the Sudder Sub-division of Midnafjore, and he there stated on oath that some 
previous information which he had given to the Police was false. The Police 
officer who conducted the ease for the prosecution, applied for and obtained 
sanction to prosecute the witness under s. 1931 of the Penal Code. The accused 
witness was tried by the Joint Magistrate, who discharged him, on the ground, 
that the statement made by Iiim on oath could not be used against him as a 
defendant, and that there was no prospect of proving that the accused’s state¬ 
ment to the Police was actually false. The Magistrate of the District referred 
the case to the High Court, under s. 296 of the Code of Crinnnal Procedure, in 

* Full Bench References raiidc by Mr. .fustice Pontifcx and Jli Justice Field, in 
Criminal Reference No. 86 of 1881, and by Mr Justice Mitter and ^Ir. Justice Maclean, in 
Criminal Appeal No. 790 of 1880. 

t [Sec. 193 •—Whoever intentionally gives false evidence in any stage of a judicial 

proceeding, or fabricates false evidence for the purpose of being 
Pumshmout for false used in any stage of a judicial proceeding, shall punished with 
evidence. imprisonment of cither description for a term which may extend 

to seven jears, and shall also bo liable to fine; and whoever inten- 
tionall} gives or fabricates false evidence in any other case, shall be punished with imprison¬ 
ment of either disioription for a term which may extend to three years, and shall also be liable 
to fine. 

Exflanatum 1. —A trial before a Court Martial or before a Military Court of Request is a 
judicial proceeding. 

Explanation 3. —An investigation directed by law preliminary to a proceeding before a 
Court of Justice, is a stage of a judicial proceeding, though that investigation may not take 
place before a Court of |Juatice, 

Explanation 3. —An investigation directed by a Court of Justice according to law, and 
conducted under the authority of a Court of a Justice, is a stage of a judicial proceeding, 
though that investigation may not take place before a Court of Justice.] 
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0!9$ef tbftt the proodediiiga of the Joint Magistrate should be quaehed and 
a retrial of the acoused ordered. The reference came on before Mr. Jostioe 
PONTIfEX and Mr. Justice FIELD, who referred the matter to a Full Bench in 
the following terms: 

“ Field, J.—The question submitted to the Full Bench I understand to be 
this: Can a person be convicted under s. 193 of the Penal Code for giving false 
evidence, the words alleged to be false having been spokpn to a Police officer 
engaged in making an investigation under the provisions of the Code of 
Criminal Procedure ? 


" The definition of giving false evidence (s. 191) is,— 
‘ Whoever— 


(1) being legally bound by an oath, 

(2) or by any express provision of law, to state the truth, or 

(3) being bound by law to make a declaration upon any subject, 

makes any statement which is false, and which he either knows or believes 
to be false, or does not believe to be true, is said to give false evidence.’ 

“It willprobably be admitted that (3) has no application to [128] the present 
case, and that it is concerned only with that class of cases, of which the decla¬ 
ration to be made by a person obtaining a marriage license is an example. 

“ Sections 118 ' and 1191 of the Code of Criminal Procedure empower a 
Police officer making an investigation to examine persons acquainted with the 
facts of the case under inquiry, and enact that such persons shall answer all 
questions relating to such case, put by such officer, except criminating questions. 
Such answers may be reduced to writing, but they are not to be signed by the 
person making them, nor are they to form part of the record, or be sued as 
evidence. 

“ These provisions of the Code of Criminal Procedure require the pei-sons 
examined to anstver the questions put to them, but they contain no express 
provision that such persons .s/iafZ state the truth. This seems to take the case 
at once out of (2). 

Then as to (1), can a Police officer administer an oath ? The Code of 
Criminal Procedure does not provide for the administration of an oath by a 
Police officer, but does not expressly pi-ohibit it. In the case of accused per¬ 
sons, an oath is expressly prohibited. It has never been usual for Police 
offisers to administer an oath. Then were ss. 4 and 5 of The Indian Oaths 


• [Sac. 118:—An oflSoer in charge of a Police-station or other officer making an investiga¬ 
tion may, by an order in writing, require the attodance before 
Police officer’s power to himself of any person, being within the limits of his own or any 
summon witnesses. adjoining stations, who, from the statement ef the complainant 

or otherwise, appears to be acquainted with the circumstances of 
any case which such officer is investigating ; and such person shall attend as required and 
shall answer all questions, relating to such case put to him by such officer. Provided that no 
person shall be bound to answer any questions tending to criminate himself.] 

t [Sec. 119:—An officer in charge of a Police-station or other Police officer malring on 
invest^tion, may examine orally any person supposed to be 
Oral examination of acquainted with the facts and circumstances of the case, and may 
witnesses by Police. reduce into writing any statement made by the person so 

examined. 

Such person shall be bound to answer all questions relating to such case put him by 
such officer other than questions criminating himself. 

Ko statement so reduced into writing shall be signed by 
Proviso. ,the person maldng it, nor shall it be treated as part of the reorod 

or used as evidence.] 
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Act, X of 1873, iateuded to alter this praotioe ? Consider the words ‘ who may 

lawfully be examined.before any person having by law.authority 

to examine such persons,’ in s. 5. My own view is, that the practice was not 
meant to be altered. 

“ If, as a matter of fact, no oath was administered by the Police oflBcer, 
1 think there is an end of the question. 

“ The accused in this case gave certain information to the Police. Before 
the Magistrate he swore that this information was false. The District Magis¬ 
trate desired to have him punished under s. 193 of the Penal Code for giving 
false evidence in his statement made to the Police. It is suggested that he 
can be convicted on an alternative charge of giving false evidence either in his 
statement made to the Police or in that made to the Magistrate. 

“ The Joint Magistrate discharged the accused without drawing up a 
charge or calling upo'd him to plead to it, on the [124] ground, as it would 
seem, that there was no other evidence besides these two contradictory state¬ 
ments. The Magistrate of the District asks us to quash the Joint Magistrate’s 
proceedings and order a retrial. 

“ I do not concur with the case of Nim Chand Mookerjee (20 W. R. Cr. 
Rul., 41). There is, as I have above pointed out, no provision of law which 
binds a person to state the truth in answer to a question put by a Police officer, 
and-unless a person is legally bound by an oath or by an express provision of 
law to state the truth, the offence of giving false evidence cannot be committed.” 

“ PONTIFBX, J.—I agree. The man might possiblv be tried for making a 
false charge, or giving false information to a Public officer.” 

The Empress v. Mussanm Dahta dnd CJiedee Dhdanuk was an appeal from 
a judgment and sentence passed upon them by the Sessions Judge of Tirhoot. 
The facts of the case are set out in the Reference to the Full Bench made by 
Mr. Justice MiTTF.B and Mr. Justice Maclean, the terms of which are as 
follows'— 

“ A won&n of thirty years of age, called Guniya, was drowned in a well; 
she was the daughter of the appellant, Dahia. 

“ Information was given at the thana by a chowkidar on the 8th Septem¬ 
ber, that Guniya had accidentally fallen into the well. The head constable 
enquired into the case, and the appellant, Dahia, made a statement that her 
daughter had fallen into the well. 

“ On the 12th September, the same chowkidar reported that there was a 
rumour that the deceased had been pushed into the well by boy called Maha- 
deo; and on the 13th September, Dahia made another statement to the head 
constable, which is marked B on the record. In this statement she distinctly 
stated that she had seen Mahadeo push her daughter into the well. 

“ Mahadeo was sent up on a charge of murder, but it was found to be false. 
In those proceedings Dahia gave evidence before the Magistrate to the effect that 
her daughter fell into the well accidentally. Mahadeo was discharged, and 
prooeed^l263ing8 taken against Dahia and three others. They were committed 
on charges under s. 211, but the Judge added charges under s. 193, and, in con¬ 
currence with the assessors, has convicted Dahia and her relative Ohedee 
undmr that section. 

“ We think it is sufficiently proved that Guniya fell into the well, and 
that Mahadeo did not intentionally push her in. It is also, Nve think, clear, 
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that Bahia falsely told the head constable that she had seen Mahadeo pnsh 
her daughter into the well. The head constable proves her statement to him. 
The case against the appellant Chedee is similar, except that the head 
constable proves only the record he made of Chedee’s statement, and not the 
words of that statement. 

“ We entertain considerable doubts whether, on the facts stated above, a 
■conviction for an offence under s. 193 of the Penal Code can be sustained. 
The Judge relies upon the decision of this Court in Ntm Gkand Mooherjee's case 
(20 W. B., Cr. Bui., 41), in which this passage occurs at page 43 :— 

But it is not necessary under s. 194 that the false evidence which is 
given should be the evidence given in a Court of Justice. Section 191 
provides that whoever is bound by any express provision of law to state 
the truth upon any subject, and makes any statement which is false, and 
which he knows or believes to be false is said to give false evidence. Now, 
under s. 119 of the Code of Criminal Procedure, a Police officer making an 
investigation may examine orally any person supposed to be acquainted with 
the facts and circumstances of the case, and such person shall be bound to 
answer all questions put to him by such officer ; and it would be a complete 
offence of giving false evidence as defined by s. 191, taking into consideration 
the provisions of s. 118 of the Code, if a false statement had been made by 
euch person.’ 

“As we are not prepared to follow this decision, we should be glad to 
have an authoritative ruling on the point, which we would put in the form of 
this question— 

“ Whether the words, ‘ shall answer all questions ’ in s. 118, or the words 
‘ shall be bound to answer all questions’ m s. 119, Criminal Procedure Code, 
constitute an express provision of law to state the truth within the meaning 
of s. 191, Penal Code ? ” 

[126] Mr. G, C. Kilhy for the Crown.—Under s. 118 of the Criminal Proce¬ 
dure Code, the accused was bound to answer all questions put to him. If he 
refuses to answer, he mav he punished under s. 179 of the Penal Code, and 
the accused cannot be said to have answered the questions put to him within 
the moaning of the section if be gives answers which are intentionally false. 
Besides, being “ bound to answer ” in s. 119 of the Criminal Procedure Code, 
must mean bound to answer truly. He is legally bound to speak the truth, 
and if he does not, he is punishable under s. 191' of the Penal Code. A person 
who gives information, or who is examined under ss. 118 and 119 of the 
Criminal Procedure Code, is a witness. He is called so in the marginal notes 
to those sections. [PONTIFEX, J.—1 sec no reason why he should be called 
so.] He is punishable under s. 193 for giving false evidence. 

Cur. ad, vult. 

* [Sec. 191.—Whoever being legally bound by an oath, or by any express provision of 
law to state the truth, or being bound by law to make a declara- 
Giving false evidence. tion upon any subject, makes any statement which is false, and 

• which he cither knows or believes to be false, or does not believe 

to be true, is said to give false evidence. 

Explawitvm 1 .—A statement is within the meaning of this Section, whether it is made 
verbally or otherwise. 

Explanation 2.—A false statement as to the belief of the person attesting is within the 
meaning of this section, and a person may be guilty of giving false evidence by stating that 
he believes a thing which he does not believe, as well as by stating that he knows a thing 
whidi he does not know.l* 


712 




OURBEBULLA.H SIRKAR ■«. ’MOffUN LALL. SHAHA Ac. [1881] I." A* R. 7, QaI. itt 

The Jiid^ent bf tKa Full Bench was delivered by ' . 

'' ' Gartht C.’iJ.—We thjn'^ jt plain that, neither the words " shall answer all 
questions” in s. 118 of the Cridiinar Procedure Code, not the words "shall 
be. bound to ansivCr all Questions ” ins. 119, of the same Code, constitute 
an express prpvisiop of law to state the truth” vfithin the meaning of s. 191 
of'the Penal Code. / i, , , ■ 

Sections 118 and 119 are, in our opinion, merely intended to oblige 
persons to give such information as they can to the Police in answer to questions 
which may be p4ab to them, and they impose no legal obligation on those 
persons to speak the truth,'unless we import the word “ truly ” in each section 
after the word “ questions” which we clearly have no rig:t to do. 

Investigations in a Police Court are not, as a rule, conducted with the 
same care and accuracy as proceedings in a Court of Justice , and we think 
that it would be extremely dangerous to the liberty of the subject, if informa¬ 
tion thus loosely takdh by a Police officer could ho made the subject of a 
prosecution for giving false evidence. 

It may be that, in some cases, the giving of false information may be made 
the subject of a diflferent charge under other sections of the Penal Code , but 
this is a matter upon which we are not now called upon to give an opinion. 

NOTES. 

£It was thought in (1884) 10 Cal. 405 that s IGl Cr. P. C. 1882 had the effect of altering 
the law laid down here, but see (1900) 23 Mad. 544 ] 

[127] APPELLATE CIVIL. 

The 2nd April, 1881. 

Present • 

Sib Richard Garth, Kt., Chief Justice, and Mr. Justice 
Morris, and Mr. Justice Prinsep. 

Gureebullah Sirkar.Judgment-debtor 

versus 

Mohun Lall Shaha and others.Decree-holders. ■' 

Jjitnitatibn — Instalments—Decree Payable by Instalments—Rent Decree — Beng, Act VIII 
■ ' , of 186^, s. 58—Construction of Statutes. 

1 Per Gabth, and MOBBIS, J. (PRINSRP, J., dissenting),—Tho words ” from the 

date of such judgment ” m s. 68 of Bong Act VHT of 18G9, should bo road as if they wore 
*‘ from the date when tho rent is adjudged to bo payable.” 

Per Prinsep, j.—T he “ date of such judgment ” ins. 58 of Beng. Act VIII of J.869, 
iheans the date on which the judgment was delivered. 

Where the terms of an Act arc clear and plain, it is the duty of the Court to give eflect 
to'it as it-ttauds. ! , 

This was an application for execution of a money-decree for Rs. 100, 
which wits passed against the defendant, under s, 30 of Beng. Aet VIII of 1869, 
on the 24th of January 1876. The decree directed the payrneiit of the money 
by eeyea.m^tftlments, the first,,^o be paidion the 12th of Februa^ry 1876, and 

' ' ■ • Apmal from Appellate CMfer, 82 of 1880, against' the order pt H. Beveridge, EsqT* 
Judge of Rungpbre, dated the 16th September 1879, reversing the order of Baboo Gopee Mohan 
of Gaibaindha, dated the,6th Julyi}S79. i . it ;> 

m 
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the last on the 12th of August 1879. A previous application, which was made 
on the 10th of January 1879, was struck off on the 7th of March 1879. The 
present application was made on the 5th of April 1879. 

The Ciourt of first instance dismissed the suit as barred by limitation, but 
this decision was reversed on appeal by the Judge of Bungpore, who held,^rs^, 
that the application of the 5th of April was not a substantive application for 
execution, but merely a continuation of the application of the 10th of January 
1876, which had been struck off improperly; and TlSS] secondly, that, not¬ 
withstanding the terms of s. 58 of Beng. Act VIII of 1869, UmitatTon ran 
from the default in payment of the instalments, and not from the date of the 
judgment, citing the case of Behari Lall Mookerjee v. Mungola Nath Mookerjee 
(4 0. L. E., 371). 

The judgment-debtor appealed to the High Court. The appeal was 
heard by MOBBIS and Pbinsep, JJ.^ who differed in opinion, in consequence of 
which, the case was again argued before the same learned Judges and the 
Chief Justice. 

Baboo Bhoirub Ghunder Banerjec for the Appellant. 

Baboo Ishur Chunder Chuckerbutty for the Bespondent. 

Qarth, C. J. —The Judges of the Division Bench having differed in 
opinion, this case has been referred to me as a third Judge, and we have heard 
the point in difference again argued before us. 

The suit was brought under s. 30 of the Bent Law, and a decree was made 
in the Court of first instance by consent of the parties on the 24th January 
1876, for the sum of Es. 100, payable by instalments. The first instalment of 
Bs. 10 was payable in January 1876, and the remaining instalments of Bs. 15 
each were payable respectively, in January and August of the years 1877, 1878,' 
and 1879, the last becoming due in August 1879, or upwards of three years 
from the date of the decree. On non-payment of any one of these instalments, 
the whole sum decreed became due. 

The two first instalments were not paid in due course, and the whole 
amount thus became payable. 

An application for execution was made on the 10th of January 1879, which 
was struck off on the 7th of March following, in consequence of no one appear¬ 
ing in support of it. Another application was made on the 5th of April fol¬ 
lowing, and an objection was then taken, that by the terms of s. 58 of the Bent 
Law Beng. Act VIII of 1869 no execution could legally be issued upon the 
judgment, inasmuch as more than three years had elaps^ from the date of 
the decree. 

[129] The answer to this objection was two-fold;— 

1st. —That the application on the 5th of April was only a continuation of 
the former application of the 10th of January; and 

2nd. —That, in a case like the present, the language of s. 58 ought not to 
be construed literally, but that the three years' limitation ought to he reckoned, 
not from the date of the judgment itsdf, but from the day when the sum 
decreed was adjudged to be payable. 

It was argued, and argued truly, that if the three years’ limitation was to 
be reckoned from the date of the judgment, any decree, although (Stained by 
consent, by which ^ amount payable would become due by instalments (xt 
o^erwise at a date mora than thm years subsequent to the judgment, would 
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be absolut^y assess; and consequently that it would be*impo8£dble for any 
iCourt to make a valid decree for a sum payable by instalments at a time 
more than three years from the making of it. 

This would, of course, be materially limiting the power, which is given to 
the Courts by s. 210 of the Civil Procedure C^e, to make any sum decreed 
payable by instalments. 

On the other hand, it is argued that the very object of s. 58 was, in the 
first place, to prevent the Courts from postponing the payment of rent for 
more than three years; and in the next place, to oblige decree-holders to enforce 
their decrees within that period, on pain of losing their money altogether. 
The intention was to prevent ryots being harassed and oppressed by rent 
decrees being kept hanging over their heads for a lengthened period. 

I confess I have had difficulty in coming to a conclusion upon the 

point, and I am not at all sure that I have ait last arrived at the correct one. 

On the one hand, the language of the section appea>rs to be very plain, and 
there is no doubt much reason in the argument, that the sooner these rent 
are finally settled, the better it is for the interests of agriculture. 

On the other hand, it seems hardly reasonable, that when a ryot is really 
unable, from poverty or otherwise, to pay the [iSO] whole rent within three 
years,“-ar Oi^^l Court should be positively disabled (even at the instance of the 
ryot himself, and out of consideration for his poverty), from making a decree 
payable by instalments extending over more than three years. 

Most of the authorities which have been cited appear to me to render us 
little or no assistance ; but it was decided in the case of Goloke Money Dabm v. 
Mohesh Chunder Mosa (T. L. E., 3 Cal., 547) that the words “ no process 
■of execution shall be issued on a judgment after the ‘ lapse of three years’ in 
s. 58 ” mean, that execution shall not issue unless a proper appUcation is made 
Jar it within three years. In this the Court seems to have adopted the view 
taken by the majority of the Full Bench in the case of Ridoy Krishna Ohose v. 
Kailas Chandra Bose (4 B. L. B., F. B., 82). 

These oases certainly serve to show no more than this, that the Court will 
put a reasonable construction upon Acts of the Legislature, and will not allow 
the strict language of a section to prevent their giving it such a construction. 
Authority is scarcely needed for such an elementary principle. 

The question with me has been, whether we ought to extend that principle 
to the present case; and I have come to the conclusion that we ought. We must, 
I think, read s. 58 of the Bent Law with s. 210 of the Civil Procedure Code, 
and it seems to me manifestly for the benefit of ryots, that full powers should 
be given to the Courts to make rent decrees payable by instalments. 

If I am right in this, I think it almost follows as a matter of course, that 
it would be a great injustice to a decree-holder, whose rent is thus made payable 
•by instalments, to give him a shorter time for executing his decree than one 
whose rent is made payable at once. 

I therefore think, that the reasonable construction of the two secticms 
together is this, that the words " from the date'of such judgment ” in 
fl, ^shqiM be read as if they were from the date when the rent is sdjudged to 
payslile.’' 

If I am wrong in putting this somewhat liberal construction upon the 
words of the section, I hope I may be set right either by a Full Bench or by the 
Legislature. 
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£481] The result of-this decision will be, that the appeal will be dismissed with 
the Aosta of both hearings in this Court. 

MopfIb, J.—concur. It seems to me that, in the absence of express 
provision, a local Bent Law cannot, by implication only, be understood to* res¬ 
trict the general right possessed by Civil Courts to give decree for amounts 
payable by instalments over a period exceeding three years. 

PrinseP) J. —I regret to be unable to concur in the opinion expressed by 
my learned colleagues in this case. In my opinion the terms of s. 68 of the 
Bent Law prevent the further execution of this decree. 

, Section 43 of the Bent Law declares, that the Code of Civil Procedure 
shall regulate all proceedings in suits of this description, save as in that Act is 
otherwise provided. The Code of Civil Procedure (Act VIII of 1859), s. 194t, 
declares, that in all decrees for the payment of money, the Court may, 
for any sufficient reason, order thaj: the amount shall be paid by instalments ; 
but s! 68 of the Bent Law provides, that " no process of execution of any 
description whatsoever shall be issued on any judgment in any suit ” (for 
arrears of rent) “ after the lapse of three years from the date of such judgment, 
unless the judgment be for a sum exceeding five hundred rupees.” In my 
opinion the date of the judgment is the date on which it is delivered * for 
s. 1851 of Act VIII of 1869 provides, that “ the judgment shall be dated by the 
Judge in open Court at the time of pronouncing it; ” and s. 189 adds, “ the 
decree shall bear date the day on which the judgment was passed.” Further, 
I am of opinion, that the intention of the Legislature in enacting s. 68 was to 
insist on the early realization of ail decrees for small amounts of rent, by 
withholding any action of the Court towards obtaining payment by means of 
its processes. If acting under s. 194 a Court fixes an instalment beyond the 
term of three years from the date of its judgment so as not to come within 
the terms of s- 58 of the Bent Law, in my opinion that decree is, in that 
respect, a bad decree, and incapable of being put into execution. With 
[182] the terms of s. 58 of the Bent Law so clearly expressed, the Court could 
have no sufficient reason for passing such an order. The consent of the parties 
would not affect the operation of the law, as has been held by PEACOCK. C. J., 
in the case of Krishna Karml Sing v. Him Sirdar (4 B. L-'B., F. B., 105). 

I am, therefore, of opinion , that we should read s.' 58 of the Bent Law 
according to the plain sense of the words, it being our duty to expound it as 
it stands. I would, therefore, set aside the order of the lower Court. 

* Appeal dismissed. 

NOTES. 

[The majority of the Fall Bench in (1883) 9 Cal. 711 diSBented from this ruling holding 
that the terms should be construed strictly; Garth C. J. and Hitter J. dismited.^ 


• See the judgment of Lord WESTBUBY, in In re Bisca Coal and Iron Co., 4. D. P. and 
J., 466; and of BACON, J., in Ex parte Wliitton, In re Oreaves, L. R., 13 Ch. D., 881. 

+ [Sec. 194 .—^In all decrees for the payment of money, the 
Payment by instalments. Court may lor any sufficient reason order that the amount shall 

be paid by instalments with or without interest.] 

t [Sec. 185;—The judgment shall contain the point or 
Judgment, what to con- points for determination, the decision thereupon, and the reasons 
tain. for the decision, and shall be dated and signed by the Judge in 

open Court at the time of pronouncing it. 

Whenever the judgment is written in any other language than that which is in' ordinary 

use in the Court, the judgment’ shall be translated ihto the 
Judgmaat to be translat- language in ordinary use in the Court, and the translation shall 
ed. ' * also be signed by the Judge. (Suspended by Act XX, 1862, 

s. 6, as respects the High Court, Calcutta).] ■ ‘ ^' 
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[TOal. 132.] 

The 13tk> April, 1881. 

Present: 

Sir Eichard Garth, Kt., Chief Justice, 
and Mb. Justice McDonell. 


Koylash Chunder Ghose and others.Plaintiffs 

versm 

Sonatun Chung Barooie and others.Defendants.* 


Easement—Eight of Wteif—Piescription—Effect of Illustrations—Limitation Act 

(XV of 1877), s. 26 and illns, (b). 

On the 6th of April 1878, the plaintiffs sued for obstructing a right of way for boats ih 
the rainy season. The defendants admitted the obstruction, but denied the right of way. 
The plaintiffs proved that the right was peaceably and openly enjoyed, and actually used by 
them, claiming title thereto as an easement and as of right, without interruption, from 
before 1855 down to November 1875, since when no actual user of the way by the plaintifb 
had taken place. The lower Appellate Court dismissed the suit, on the ground that the 
plaintiffs had made no actual use of the way within two years previous to the institution of 
the suit. Held, reversing the decision of the Court below, that, notwithstanding Act XV of 
1877, 8. 26, illus. (b), actual user within two years previous to the institution of the suit is 
not necessary, in order that the right claimed may be acquired under Act XV of 1877, s. 26t. 

Illustrations in Acts of the Legislature ought never to be allowed to control the plain 
meaning of the section to which they are appended, especially when the effect would be to 
curtail a right which the section m ifci ordinary sense would confer. 

This was a suit to establish a right of way over the defendants’ land. The 
plaint, which was filed on the 6th April 1878, Cl33] stated that, for upwards 
of twenty years prior to the institution of the suit, the plaintiffs had enjoyed, 
during the rainy season, a right of way for boats, to and from their house, 
through certain channels cut in the defendants’ land. That the defendants had, 
on the 1st of June 1876, obstructed the way by filling up the channels, and 
they claimed to have their right declared and the obstructions removed. The 

* Appeal from Appellate Decree, No 2832 of 1879, against the decree of Baboo Nobiu 
Chunder Gangooly, Second Subordinate Judge of Dacca, dated the 13th October 1879, 
reversing the decree of Baboo Brojo Nath Roy, Officiating First Munaif of Moonsheegunge, 
dated the 28th December 1878. 

t [Sec. 26 .—Where the access and use of light or air to and for any building have been 

peaceably enjoyed therewith, as an easement, and as of right. 
Acquisition of right to without interruption, and for twenty years, and where any way 
casements. or watercourse, or the use of any water, or any other easement 

(whether afGirmative or negative) has been peaceably and openly 
nnjoyed by any person claiming title thereto as an easement and as of right, without interrup¬ 
tion, and for twenty years, the right to such access and use of light or air, way, watercourse, 
use of water, or pther easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period ending within two 
years next before the institution of the suit wherein the claim to which such period relates is 
contested. 

ExplanaMon .—Nothing is an interruption within the meaning of this section, unless 
where there is an actual discontinuance of the possession or enjoyment by reason of an 
obstruction by Abe act of some person other than the claimant) and unless such obstruction 
is submitted to or acquiesced in for one year after the claimant has notice thereof and of the 
person making or authorizing the same to be made.] 

• 
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plaintiffs was in the rainy season of 1282 (June to November 1875), the siu& 
was barred by s. 26t of the Limitation Act, XV of 1877. The Subordinate Judge 
also referred to Oope Chund Setia v. Bhoobun Mohtm Sen (23 W. B., 401) 
and Baboo Ltuskmee Pershad Narain Singh v. Tiluckdharee Singh (24 W. B., 
295). The plaintiffs appealed to the High Court. 

Baboo Hurry Mohun Chuckerbutty for the Appellants. 

Baboo Oimtdae Banerjee for the Bespondents. 

The Jod^ent of the Court (Gabth, C. J., and McDONBLL, J.) was 
delivered by 

Gapth, C. 3. —The plaintiffs in this suit claim a prescriptive right of 
passage for boats over the defendants' land, when it becomes covered with 
water during the rainy season. 

The first Court found that the*plaintiffs had enjoyed this right for upwards 
of twenty years ; and accordingly made a decree for the removal of certain 
obstructions which were put up by the defendants in June 1876 for the purpose 
of preventing the plaintiffs from exercising their right. 

The lower Appellate Court does not expressly negative the finding of the 
lower Cotirt upon the facts, although it throws some doubt upon its correctness. 
But it has decided against the plaintiffs upon the preliminary ground, that as 
no actual exercise of the right had taken place within two years before suit, 
the plaintiffs are barred by limitation. ^ 

US4] Erom this judgment the plaintiffs have appealed; and we have, 
therefore, to consider the true meaning of the last clause of s. 26 of the Limi¬ 
tation Act, more especially when applied to the particular kind of easement with 
which we are now dealing. And in order to see precisely how the question 
arises in the present instance, it will be well to take the facts as found by the 
first Court. 

The plaintiffs have enjoyed for upwards of twenty years this right of 
passage for their boats over the defendants’ land, when that land is flooded in 
the rainy season. 

The first interruption of the plaintiffs’ right occurred in June 1876, before 
the rains had commenced ; when the defendants, with a view of preventing the 
plaintiffs from exercising their right, put up the obstructions, which are the 
subject of complaint. 

On the 6th of April 1878, or about one year and ten months after the 
interruption, this suit was brought. 

Now, if the right was enjoyed by the plaintiffs for twenty years before the 
interruption, and the interruption itself was the first breach of enjoyment, it is 
obvious that the enjoyment must have continued up to a time within two years, 
before suit, in which case there would be no bar. 

t 

But the Subordinate Judge considers that because there was no actual 
exercise of the right within the two years, the suit is barred. 

He relies upon two decisions of this Court,—one in the case of Baboo 
Luchmee Pershad Narain Singh v. Tiluckdharee S%ngh (24 W. B., 295), 
which does not support him at all, as there the alleged right was interrupted 
more than two years before suit; and the other, the case of Goopee Chand Setia 
defendants admitted the obstruction, but denied the right of way. The Court 
of first instance gave ^fae plaintiffs a decree, which was reversed on appeal, 
the Subordinate Judge^holding that, as the last instance of actual user b^ the 
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V. Bkoobtm Mohun Sm (28 W. B., 401), which only sufiiiiiorts him to this extent 
that the. learned Judge in that case refers to illus. (b) of s. 26 as showing that 
there should be some actual user of the right within two years before suit. It 
is no doubt, upon the strength of illus. (6) that the Subordinate Judge has 
dismissed the suit, and we cannot blame him ; for when the language of 
a section points to one view of the law, and one of the illustrations of 
[188] the edition points to another, it is a very difficult thing for the subor¬ 
dinate judiciary to decide which view to adopt. 

Indeed it is very difficult for the High Court, whose duty it is to construe 
recent Acts of the Legislature, to say what precise weight ought to be attached 
to these illustrations. So far as they merely serve to explain the meaning of the 
section, we have no doubt that they may often be found useful, especially 
amongst a class of judicial officers who are not very conversant with the 
meaning or working <ri-the section itself. ■ 

We have already decided, however, more than once in this Court, that the 
illustrations ought never to be allowed to control the plain meaning of the sec¬ 
tion itself, and certainly they ought not to do so, when the effect would be to 
curtail a right which the section in its ordinary sense would confer. 

It will be sufficient to say no more than this for our present purpose. 

The 26th section of the Limitation Act only renders it necessary, as far 
as-we can see, that the enjoyment of the right claimed should have continued 
till within two years before suit. The section says not a word as to any actual 
user or exercise of the right within the two years. It is obvious to us, that the 
enjoyment intended by the section means something very different from actual 
user. In order to establish the right, the enjoyment of it must continue 
for twenty years ; but in the case of discontinuous easements, this does not 
mean that actual user is to continue for the w'hole period of twenty years. On 
the contrary, there may be days and weeks and months, during which the right 
may not be exercised at all, and yet during all those days and weeks and 
months, the person claiming the right may have been in full enjoyment of it. 

The easement with which we have to deal in the present case affords a 
remarkable illustration of this. 

The right which the plaintiffs claim can only be used by them during the 
two or three months of the year when the defendants’ land is flooded; and if 
there were a lack of rain it is probable, that even for twenty or twenty-one 
months, the right might not be exercised at all; and yet, so long as the plain¬ 
tiffs’ right was not interfered with, whenever they had tl36] occasion to use 
it, their enjoyment must, we conceive, be considered as continuing during aU 
the year round. 

Unless this were so, a person in the plaintiff’s position, who could only 
use his right during a short period of the year, could never gain a prescriptive 
right at all. 

Illustration (6), therefore, which would seem to make “enjoyment” equi¬ 
valent to “ actual user ” must, we think, he rejected, especially as the latter 
clause, which follows the words “ The suit shall be dismissed ” is obviously quite 
unnecessary for the purposes of the illustration. 

If the view which we take in this respect is not the right one, the only 
way for persons in the plaintiffs’ position to establish their rights by prescription, 
would be to claim, not under the Limitation Act, but by immemorial user, and 
get the Court to presume their rights after a twenty-five or tl^irty years’ enjoy¬ 
ment, tmlesB the defendants could show anything to the contrary. Their 

Lo^ships in the Privy Council have lately held, that it is not necessary that 

, ^ 
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sitefe' rights should be claimed'under the Limitation Act; see Bajru^ Kd&t yr. 
Aflbssew ^1. L. B., 6 Oal., 394). ' " , r i • 

The case must, thferefdre,, gp ^aokto the lower Appellate Court to try^thfe 
question, whether the plaintiffs have enjoyed' (in thh' sense' which we attribute 
to the word ** enjoy”) the right which the^' claiih for twenty years before the 
obstructions were put up in June 1876. , ' ‘ ‘ ‘ 

The costs in this Court and in the Court below will abide the result. 

Case remanded. 


MOTES, 

II ACTUAL USER. | 

In (1899) 26 Oal. S93 it was pointed out that no rule was laid down in this case (and ndno 
co,uld be laid down) as to what would or would not constitute a continuanoc of the enjoyment 
as of right when there was no exercise of it for any given period and that must depend upon 
the circumstances of each case and the nature of the right claimed, and it was laid doWn that 
when there is no user for a long time, there must be circumstances from which the Court 
can infer the continuance of an enjoyment as of right over the whole statutory period, and the 
cessatiau of the user must bo at last consistent with such continuance. 


Bee also Mitra on Limitation (1911) Vol I, pp. 575—576. 

II ILLUSTRATIONS IN ENACTMENTS. 

Illustration docs not control the plain moaning of the section •— 

See also, 6 Cal. 171,1 All 587 ; 1 Bom. 147 14 M.L.J. 210; 10 C, P, L. R. 1; 20 Mad. 

481; (1907) 11 C.W.N. 959=34 Cal. 941.] 


[1873 The ISih Aprtl, ISHl. 

Present : 

Mr. Justice Cunningham and Mr. Justice Prinsbp. 

Khodabux.Defendant 

verstis 

Budree Narain Singh and another.Plaintiffs.* 

1=8 C. L. R. 306.] 

Limitation — Minor’s Right to Sue—Limitation Act fXV of 1877), s 7. 

A suit by a guardian on behalf of a minor is that of the minor, and is governed by the law 
of limitation applicable to the minor. 

So, whore a minor had been dispossessed of his share in certain property, which had 
been sold in execution of a decree, and where an application under s. 268 of Act Ylll of 1859 
to ootain possession of the share was made by the then guardian of the minor, and disallowed, 
and subsequently, but beyond the period of one year from the date of the application, a suit 
was brought to obtain possession by another guardian of the infant, who had been duly 
appointed,— 

Held that such suit was not barred by limitation, the right to sue being that of the 
minor, and that it might be exercised by any one duly appointed on his bebalf during his 
minority, or by the infant himself, within the time limited by s. 7 of Act XV ofl877|, 
after attaining his majority. 

• Appeal from Appellate Decree, No. 2344 of 1879, against the decree of P. Cowley, Esq., 
Officiating Judge of Purneah. dated the 15tb August 1879, reversing the decree of S. Wright, 
Esq., Subordinate Judge of that district, dated the 16th April 1879. 

t iSec. 7:—^If a person entitled to institute a suit or make an application be, at the time 
from which the period of limitation is to be reckoned, a minor. 
Legal disability, or insane, or an idiot, he may institute the suit or make the 

Ipplioation within the same period after the disability has 
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Srmnutty Suffuroonnissa Bibee v, Mbonshee, Nborul Bossein (17 W, B., 41S) and 
Suro Soonduree Chovodhrain v. Armund Nath Boy Chowdhry (8 W, B., 8) followed. 

In this case the two plaintiffs, who were minors, sued the defendant, 
through, their mother and guardian as next friend, to obtain a declaration of 
their title to, and for' possession of, a 2-anna share in certain plots of land. 
It appeared that a 4-anna share in these lands had belonged to their father 
Bhimra] Singh Sudia, who died in 1277 M. S., corresponding with the year 
1870, leaving as heirs bijs sons Pahulwan Singh, Zemindar Singh, and the two 
plaintiffs. On the 8th May 1877, the interest of Pahulwan Singh in this 
4-anna share was sold in execution of a decree against him alone, and in due 
course the sale was confirmed on the 18th June 1877 ; and the defendant, who 
was the auction-purchaser, obtained possession of the whole 4-anna share. 
On the 2l8t September 1877 [188] Zemindar Singh made an application 
to the Subordinate Judge, under Act VIII of 1859, with respect to three out 
of the four annas share, on behalf of himself and the present plaintiffs, alleging 
that they had been dispossessed of their share In the property by the auction- 
purchaser, and praying that his possession over their 3-anna share might be 
set aside; but, on the 9th November 1877, this application was rejected. 
Subsequently the plaint in the present suit was filed on the 22nd January 
1879, the mother of the two minor plaintiffs having been duly appointed their 
guardian. The defendant, in his written statement, contended that the suit 
was barred by limitation, inasmuch as it was not brought within one year of 
the date of the order of the 9th November 1877 ; and also that the debt, for 
which the property was attached and sold under the decree against Pahulwan 
Singh, was contracted for the benefit of the joint family, and that, therefore, 
the whole of the joint family property was liable. Tlie Subordinate Judge 
dismissed the suit, holding that it was barred by limitation, and that it was, 
therefore, unnecessary to go into the merits. From that decree the plaintiffs 
appealed, and the lower Appellate Court reversed it, and remanded the 
ease under s. 562* of the Civil Procedure Code, for the purpose of its being 
disposed of o n the m erits.___ 

ceased, as would otherwise have been allowed from the tmic prescribed therefor in the third 
column of the second schedule hereto annexed. 


When he is, at the time from which the period of limitation is to bo reckoned, affected 
b> two sudi disabilities, or when before his disability has ceased, 
Double and successive he is affected by another disability, he may institute the suit or 
disabilities. make the application within the same period after both dis¬ 

abilities have ceased as would otherwise havi. been allowed from 

the time so prescribed. 

When his disability continues up to his death, his legal representative may mstitute the 
suit or make the application within the same period after the death as would otherwise have 
been allowed from the time so prescribed. 


Disability of representa¬ 
tive. 


When such representative is at the data of the death afliect- 
ed by any such disability, the rules contained in the first two 
paragraphs of the section shall apply. 


Nothing in this section applies to suits to enforce rights of pre-emption, or shall be 
deemed to extend, for more than three years, from the cessation of the disability or the death 
of the person affected thereby, the period within which any suit must be instituted or appli¬ 
cation made.] 


* £Sec. 562:—the Court against whose decree the appeal is made has disposed of the 
suit upon a preliminary point so as to exclude any evidence of 
Remand of case by fact which appears to the Appellate Court essential to the deter- 
Appellate Court. minstion of the rights of the parties, and the decree upon such 

preliminary point is reversed in appeal, the Appellate Court 
may, if it thinks fit, by order, remand the case, together with a copy of the order m appeal, 
to the Court against whose decree the appeal in in^e, with directions to re-admit the suit 
tmder its original number in the register and proceed to investigate the suit on the merits.] 
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fhd Meatet fSm specially a|}petU.ed to tho High Oourt. 

Baboo Tmmh NtUhPaulit fot the Appellant* 

Bahoo Bam Chum Mittar Uxc the Bespondents. 

The Jndgiiieiit of the Cburt (Cunningham and Fbinsep, 33,) was 
delivered by 

Cnnoiiigham, 3. —In execution of a decree obtained against Fahulwan 
Singh, the eldest of four brothers, Zemindar the second brother, as guardian of 
the two youngest, minors, intervened under s. 269, Act VIIT of 1869; but his 
opposition was disallowed on the 9th November 1877. 

On 22nd January 1879, Pryabuttee, the mother of these minors, who has 
since been appointed guardian in the place of Zemindar, instituted the present 
suit on their ^half to set [139] aside the order of the 9th November 1877, and 
to recover jiossession of the minors • property. 

The only point for our decision in special appeal is, whether this suit is 
barred by limitation, inasmuch as it has been brought more than one year 
from the date of the order passed under s. 269. The first Court dismissed 
the suit as barred, but on appeal the District Judge has set aside this order, 
and remanded the suit for trial, holding that as the plaintiffs are still minors, 
no limitation would apply to this suit. 

We aio of opinion, that this view of the law is correct The right to sue 
is that of the minots, and can, under s 7, Act XV of 1877, be exercised by 
them within a certain time from their aitaming maiority. They are, no doubt, 
bound by any act lawfully done on then behalf by a properly appointed 
guardian, but if they have a right to sue, and that right has not been exercised 
on their behalf by their guardian, it exists until they are qualified to act for 
themselves 

The special appellant’s pleader argues, that Zemindar having failed to sue 
within one year, any suit by him would be barred , and that, consequently, 
the present guardian, his successor, would also be barred, though probably the 
minors might themsehes sue after attaining majority. The guardian, however, 
is no party to a suit The parties are the minors, and he is only their 
representative The law of limitation for suits only applies to the parties 
themselves The law may be different as regards appeals, because a minor’s 
rights are not specialh excepted in this respect If, therefore, the minor’s right 
to sue 18 not affected by the law of limitation, it may be exercised on their 
behalf by any peison emjxiweied by law so to act, so long as they aie incapable, 
by reason of minority, from acting for themselves The oases of Sreetmtty 
Suj^uroonmssa Btbee v Mootishee Noorul Rossein (17 W. R, 419) and Huro 
S^ortduree Ghowdhrain v. Anmmd Nath Boy Ghowdhnj (B W.E, 8) are in point. 

We, therefore, dismiss this special appeal with costs. 

Appeal dtsmtssed^ 

NOTES. 

[The name piiiiciplo was apphed m (1883) 7 Bom. 179 to an application for execution 
filed within the period pro&oribcd under s 7 (f Act XV of 1877, but long after a similar appli¬ 
cation by the guardian during minority.] 

*[Sec 269 —Tf it shah appear that the assistance or obstruction to the delivery of posses¬ 
sion was occasioned by any person other than the defendant 
Obstruction by claimants claiming a right to we possession of the property sold as 
other than defendants proprietor, mortgagee, lessee, or under any other title, or if in 

the delivery of possession to the purchaser any such person 
claiming as aforesaid bhall be-dispossessi^, the Court, on the complaint of the purchaser or 
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tliOj OEIGINAIi CIVIL. * 

Tha 4th May, 1881. 
PBBSENT: 

Mb. Justice Bboughton. 


Watkins 

versm 

Dhunnoo Baboo. 

Infant — Minor—Next friend—Coats of minor — Necessaries—Contract Act 

(IX of 1872), a. 68. 

Where a suit has beenTbrooght against a minor, the effect of which, if successful, would 
be t o deprive the minor of his property, the costs of successfully defending that suit on his 
behalf may, when his property is in the hands of the Receiver of the Court, be recovered 
from the minor as necessaries, in an action brough4> against him by his attorney. 

This was a suit brought by «the plaintiff, an attorney of the High Court, 
for the recovery of Bs. 1,469-4 from the defendant, who is a minor, on account 
of work done and money paid for the defendant as his solicitor. It appeared 
from-the plaint and the evidence in the cause, that, on the 8th of April 1876, 
the defendant, by his mother and next friend Champa Beebee, brought a suit 
against his paternal uncle, one Chunnoololl Johurry, seeking for an account and 
partition of the estate of his grandfather, Inder Chund Johurry. Shortly after 
the institution of the suit, Champa Beebee was removed, and Mr. C. F. Pittar, 
an attorney of the High Court, was appointed next friend of the minor in her 
place. 

On the 28th of July 1876, a decree was made in the above suit, whereby it 
was ordered that the partition asked for should be carried out, and that the 
share of the plaintiff should be handed over to the Beceiver of the Court, to be 
retained and managed by him for the plaintiff until the latter should attain his 
majority. A commission of partition was issued out, and on its return it was 
found that the value of the minor’s share was about a lakh of rupees. 

On the 20th of March 1877, one Paunch Cowrie Mull and others instituted 
a suit in the High Court, against Chunnoololl Johurry, Champa Beebee, and 
the minor, claimii^ that the property, the subject of the partition suit, was not 
the property [141 j of the defendants, but belonged to Paunch Cowrie MuU and 
his oo-plaintiffs, who claimed to be trustees thereof for the purpose of carrying 
out certain religious trusts. Mr. Pittar was appointed next friend of the infant 
in that suit also, and the plaintiff in the present case was the infant’s attorney. 
The suit was dismissed with costs on the 20th of August, and this decree 
having been appealed from, the suit was finally dismissed on the 21st of March 
1879. On the 25th of September 1879, a writ of attachment was issued out 
against Paunch Cowrie Mull and others for the recovery of the taxed costs as 
between party and party, but the writ was not executed, as the plaintiff could 
not be found. The plaintiff, Mr. Watkins, who had paid all the costs of the 
infant both in the Court of first instance and in the Court of Appeal, then 
instituted the present suit to recover them from the minor’s estate. 

of such peison claiming as aforesaid, if made within one month from the date of such 
resistance or obstruction or of such dispossession, as the case may beu shall enquire into 
the matter of the complaint and pass such order as may be proper in the circumstances of the 
case, ^e order shall not be subject to appeal, but the party against whom it is given shall 
be at liberty to bring a suit to establish ms right at any time within one year from the date 
thdfeof.] 
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WATKINSU!: 


Mr. Trevelyan, for the irfaintiff,. Oont^fided that the costs paid by the 
plaintiff, and incurred in the suit and appeal, were necessaries within the 
meaning of s. 68 of the Contract Act: see QplUns v. Brook (6 H. and N., 700), 
Brown v. Ackroyd (6 B. and B., 819), and Wzlson v. Ford (L. B., 3 Exoh. 63). 

Mr. T. A. Apear, for the defendant.—-Thi ease is covered by Badhanauth 
Bose V. Suttoprosono Ghose (2 Ind. Jur., N. S., 269) and Detwnauth Bose ▼. 
Btiggoobardtal Stngh (Unreported, per ’WHITE, J., 8th June 1880). Collins v. 
Brook (6 H. and N., 700) has nothing to do with this case. The other cases 
cited have no reference to infants. 

Mr. Trevelyan, in reply, said that the question as to whether costs are 
“ necessaries "was not entered into in the cases cited by Mr. Apear. 

Broughton, J.—The plaintiff, an attorney of this Court, seeks to recover 
Es. 1,469-4, with interest, on account of certain costs incurred by him in 
defending a suit for the present defendant, who was, and still is, an infant 
under age. 

[1<2] He contends that these costs are “ Necessaries” within the meaning 
of the Indian Contract Act, s. 68, which enacts, that “ if a person, incapable of 
entering into a contract, &c., is supplied by another person with necessaries 
suited to his condition in life, the person who has furnished such supplies is 
entitled to be reimbursed from the property of sucii incapable person.” 

The infant, on the 8th of April 1876, through his mother and next friend, 
sued his uncle for an account and partition of the estate of his grandfather, 
and a decree was made by consent, on the 28th of July 1876, for partition. It 
was directed that the infant’s share should be delivered to the Beceiver of this 
Court. Mr. C. F. Pittar, an attorney of this Court, was substituted for the 
mother as the next friend of the infant. The partition was made, and the 
property allotted to the defendant is now in the bands of the Beceiver. 

Afterwards, on the 20th of March 1877, one Paunch Cowrie Mull and 
others sued the infant and others, praying that the will of one Hoolassee Lall 
might be construed ; and that the rights of the plaintiffs, as members of a 
certain Paunch and the other religious trusts under this will, might bo 
ascertained, and that, if necessary, this suit might be treated as supplemental 
to the former suit. 

In this second suit Mr. Pittar also was appointed guardian ad htetn for 
the infant. 

This second suit was dismissed with costs. The plaintififs appealed, and 
ultimately the appeal was dismissed also with costs. 

Attempts have been made to execute these decrees for costs, but' the 
persons against whom this execution was sought cannot be found, and have no 
property. 

If Paunch Cowi-ie Mull had succeeded in his suit, the property adjudged 
to the infant in the first suit would have been swept away. 

There was, however, a good defence to the suit; and it was therefore 
necessary, in the ordinary acceptance of the term, that proceedings should be 
taken to protect the interests of the infant from this attack which was made 
on his property. 
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A proper and responaible person was appointed to act as [143] guardian to 
the infant, and to see that no unnecessary proceedings should be taken on his 
^behalf; and the guardian protected himself from personal liability by an agree- 
‘ment with the present plaintiff, who wais retained by him to act as attorney for 
the infant defendant. 

It is contended, upon the authority of a case decided by Mr. Justice 
PHEAE — Badhanauth Bose v. Suttoprosono Ghose (2 Ind. Jur., N, S., 269), and 
a late case decided by Mr. Justice WHITE on the 8th of June 1880— Datonauth 
Bose V. Buggoohardial Singh (Unreported), that these costs, although they have 
been properly incurred in defending an action which ought to have been 
defended, are, nevertheless, not recoverable. 

In the first case Mr. Justice Pheab held, that there was no contract by or 
on behalf of the infi^t. s>nd the reasons are given why an infant is not 
permitted to enter into this particular • contract, but must act vicariously 
under the established rules of Court. These niles are now embodied in the 
Code of Civil Procedure, Act X of 1877, s. 11,and the Contract Act, does not 
allow an infant to enter into any contract. 

In the case decided by Mr. Justice White, it appears that the guardian 
was also a party to the suit, and that the infant’s estate was in his hands. 

The notes of the judgment are very short, and, as I understand them, it 
was held that the decree should be against the guardian, and that he could 
recoup himself out of the infant’s estate. 

The infant in this case comes within the description of a person incapable 
of entering into a contract, and the question is, whether the work done for him 
by the plaintiff comes under the head of “ necessaries.” 

It has been decided in the case of CoUtns v. Brook (5 H. and N., 700), 
cited by Mr. Trevelyan, that payment made to avoid arrest is a necessary. In 
Broivn v. Ackroyd (5 E. and B., 819), a suit to protect the person from violence 
wasSconsidered in the same way necessary. 

In Wilson V. Ford (L. B., 3 Exch., 63) it was contended, that Broivn v. 
Ackroyd (5 E. and B., 819) went as far as the law allowed in this direction ; 

but it was considered by the Barons of the Exchequer, who were 
unanimous, that where a wife had been deserted by her husband, wlio had 
deprived her of her property, and when she had failed in her endeavours to 
persuade him to return to her, and had instituted proceedings for the 
restitution of conjugal rights, the costs of all reosonable proceedings incurred 
in this manner were necessaries, including the expenses of taking Counsel’s 
opinion dpon the construction of a settlement and expenses incurred by her 
to protect the husband’s property from a distraint. If an infant is liable for 
necessary food and raiment suitable to his condition in life, on the ground 
that they are necessaries, it would be strangely anomalous if the law were to 
hold that proceedings properly taken to preserve him from complete ruin and 
destitution must be taken at the risk and expense of those persons who act for 
his benefit, and who may, or may not, recover the money so spent, as the 

•[Sec. 11.—^The Oourta shall (subject to the provisions here- 
Courts to try all Civil suits in contained) have jurisdiction to try all suits of a civil nature 
iinlAaa specially barred. excepting suits of which their cognizance is barred by any 

enactment for the time being in force. 

Explanation:—A suit in which the right to property or to an office is contested is a suit 
of a Civil nature, notwithstanffing that such right may depend entirely on the decision of 
questions as to the religious rites or ceremonies.] 
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ioftmt, on ooming of ftge, may ohanoe to of or repudiato the azrange* 

inents, and be willing or unwilling to repay them. I think that the ease of 
Wood y. Ford (L. B. 3 Bxoh.) is sufficient authority for the proposition that the 
costs of a proper suit or defence of a suit in which property is involved ‘ate 
recoverable from the infant's estatOf and as the ooste appear to have been 
taxed and to be reasonable in the present instance, the i^intiff is entitled to 
succeed. It was, however, very right that the question should have been 
discussed. The costs of both parties must be paid out of the estate of the 
infant. (See the observations of the Master of the Bolls, Sir George Jesseli 
in Steed v. Preeee, L. B., 18 Eq., 192). 

Attorney for the Plaintiff: Mr. Farr. 

Attorney for the Defendant: Mr. M. CameU. 

NOTES. 

INECS8BAKIB8: MIMOB, 8UIT AGAINST, FOB— 

In the following cases it was held that a suit was maintainable against a minor as 
ooming within the meanii^ of “ necessaries ” in Sec. 68 of the Contract Act 

(1) Costs incurred in defending a suit on behalf of a minor in which his property wim in 
jeopardy came within the scope of “ necessaries *':—(1881) 7 Cal. 140. 

But in (1894) 17 Mad. 257 under similar circumstances it was held that no suit will lie. 
So also is the view expressed in (1894) 21 Gal. 872 where their Lordships observe as 
regards the main case as follows:— 

“ Whether the principle which underlies that decision can be supported in its entirety, 
it is not necessary to discuss in this case.” 

(2) Costs incurred in defending a minor in a prosecution for dacoity was held to be fall 
under “ necessaries ” (1894) 21 Cal. 872. 

See also (1894) 17 Mad. 306. 

(3) Loan to a minor to save his property from sale in execution:—(1883) Punj. Bee. 
No. 186; (1888) Punj. Rec. No. 96. 

(4) Money borrowed by a minor manager of a Hindu family for marriage of his sister;— 
(1910) 82 All. 325. 

II DEFINITION OF— 

See (1909) 36 Cal. 768 and Pollock and Mulla’s Contract Act, Srd Ed. p. 59.} 
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The 17th March 1881. 

Present: 

Sib Richard Gabth, Kt., Chief Justice, and Mr. Justice McDonbll. 

Doorga Churn Dhur and another.Plaintiffs 

versus 

Eally Coomar Sen.Defendant. 

Easement—Bight ofimy—Right of passage for boats in the rainy season — Filter. 

A right of passage for boats in the rainy season over a channel wholly in another man's 
land, is, in respect of extent* analogous to an ordinary right of way ; and the dominant 
owner cannot complain of the servient owner’s narrowing the channel, so long as the latter, 
by so doing, does not prevent the former from passing and repassing as conveniently as he 
has always been accustomed to do. 

A right of passage for boats in the rainy season over another person’s tank must be 
claimed in a particular direction in order to be valid. 

In this case the plaintiffs alleged that there was a permanent passage for 
boatsr in the rainy season, over the defendant’s land, within which it was 
wholly included ; that the way was through a gar, or ditch, opposite the defend¬ 
ant’s house, and thence (after passing in various directions) through the 
defendant’s tank. The plaintiffs claimed a right of way over this passage as 
an easement, and they alleged that the defendant had narrowed the gar and 
closed up the tank. The lower Appellate Court found, that though the defend¬ 
ant had narrowed the gar, he had not interfered with the plaintiffs’ coming 
and going as they had been accustomed to do ; and he dismissed this portion 
of the plaintiffs’ claim, citing Goddard on Easements, 2nd Ed., pp. 256-7. 
With regard to the way claimed by the plaintiffs over the defendant’s tank, 
the Judge said : “It appears from the evidence that there was no particular 
road, and that plaintiffs’ boats used to pass all over defendant’s pond. Such 
a state of things cannot give the plaintiffs a right of way over the whole or any 
[146] portion of the pond ”— Bc^ha Nath Sugracharjt v. Baido Nath Seal 
Kabiraj (3 B. L. R., App., 118), and Joy Doorga Dossia v. lugger Nath Boy 
(15 W. R., 295). The plaintiffs’ then appealed to the High Court. 

Baboo Troylukho Nath Hitter and Baboo Grish Chunder Chowdhry for 
the Appellants. 

Baboo Bussunt Coomar Bose for the Respondent. 

The Judgment of the Court (Garth, C.J., and McDonell, J.) was 
delivered by 

Garth, C. J. —The plaintiffs claim a prescriptive right of passage for 
boats ovei a certain water-channel belonging to the defendant; and they say 
that the defendant has wrongfully obstructed that passage. 

The Courts below have divided the plaintiffs’ claim into two TOrtions. 
As to the first, the lower Appellate Court has found it to be perfectly mie, that 
the plaintiffs have a right of passage for their boats over that part of the 

* Appeal from Appellate Decree, No. 3788 of 1879, against the decree of Baboo Nobia 
Ohunder Ganguly, Second Subordinate Judge of Dacca, dated the 6th September 1879, 
affirming the decree of Baboo Sumbhoo Ohunder Dey, Munsif of Munshigunge, dated the 
16th August 1878. 
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jj^jsndaDt’s channel c but then it has also fduhd, thailiwhat the defendant has 
'irdrae has not interfered with the plaintiffs’ right. The defendant has merely 
raised an embankment and done certain other acte which have confined the 
width of the channel by a few feet; but this admittedly leaves ample room 
for the passage for the plaintiffs’ boats, even those of the largest size. 

With regard to the other portion of the claim, the lower Courts find, 
that the plaintiffs have not proved any right of passage. Their evidence, if 
it proves anything, goes to show, that the plaintiffs’ boats used to traverse 
the defendant’s water in all directions, and in no particular line ; and the 
lower Court therefore finds, ’ that the right of passage is not proved in the 
particular direction indicated by the plaintiffs. 

The plaintiffs complain before us of both these findings. 

As regards the first part of the claim, they contend that, if they have 
been exercising a right of passage oyer a channel of a particular breadth, and 
that breadth is interfered with by tlie defendant even by a single foot, they have 
a right to have the whole breadth restored, though the channel that remains 
[147] is amply sufficient for all their requirements. We think it clear that 
this is not the law. A right of passage for boats over another man’s channel, 
is analogous to a right of way claimed over another man’s road. And we 
believe that the law upon the subject is thus correctly laid down in Goddard 
on Easements : 

“ It may be mentioned here, that a right, of way along a private road 
belonging to another person does not give the dominant owner a right, that the 
road shall, in no respect, be altered, or the width decreased ; for his right does 
not entitle him to the use of the whole of the road, unless the whole width of 
the road is necessary for his purpose; but it is merely a right to pass with the 
convenience to which he has been accustomed. The right, therefore, merely 
extends to that portion of the centre of the road, which is necessary for the 
due exercise of the right of passage. The only obligation upon the servient 
owner is, that he shall not unreasonably contract the width of the road, or 
render the exercise of the right of passing less easy than it was at the time of 
the grant.” 

We consider, therefore, that the lower Court has taken a correct view of 
this part of the case. 

Then, with regard to the second point, wo think it clear, that the Court 
below was right in holding, that the plaintiffs could not claim a right of way in 
every direction over the defendant’s water. They could claim such a right only 
in a particular direction , and this they have not proved. 

We think, therefore, that the judgment of the lower Court was right, and 
that the appeal must be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[See (1909) 14 C.W.N. 16 at 17.] 
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GOOOLEE SAHOO v. PBEMLALL SAHOO 4o. [1881] I. L. C»l. 

. [118] The 21st April, 1881. < . 

Present: 

Mr. Justice Cunningham and Mr. Justice Prinsep. 


Googlee Sahoo.. Plaintiff 

versus 

Premlall Sahoo and another.Defendants.' 


Rent Suit—Adding Plamtiff—Appeal—Ctml Procedure Code (Act X of 1877), sx. 3ti, 591 
In a suit for rent, where the defendant alleged that a poison not on the record, had a 
joint interest with the plaintiS in the property in respect of which the rent was due,— 

Held, where the plaintiff disputed this and objected to such course being t.aken, that it 
was improper to add such person as co-plaintiff, and that if added at all, it should be as 
defendant, in order that the issue between him and the plaintiff might be properly tried. 

Held also, that in such a case an appeal lies under s. 591 of the Civil Procedure Code 

Tn this suit the plaintiff alleged himself to be the proprietor of a 5-anna 
2 -pie share in a certain mouza, and sued the defendant, his tenant, for 
Rs. 4-5-6, being arrears of rent due by him on that share. The defendant, while 
admitting the rate at which the plaintiff claimed the rent to be correctly stated, 
pleaded payment of certain sums, and alleged that the plaintiff was not solely 
entitled to it by reason of his brother, Prem Sahoo, having a joint undivided 
share in the property. The Munsif made Prem Sahoo a co-plaintiff in the suit, 
although the plaintiff objected, and finding that both the plaintiff and Prem 
Sahoo were members of a joint Hindu family when the property was acquired, 
gave a decree for the amount claimed, to the plaintiff and his brother jointly. 
The plaintiff then appealed, on the ground that the decree should have been in 
his favour alone, and that the Munsif was wrong in adding his brother as a co- 
plaintiff, and should have left the question as between them to be decided in a 
separate suit. The Subordinate Judge dismissed the appeal, and consequently the 
im plaintiff now specially appealed to the High Court against these two. 
decrees. 

Mr. Twidale and Mr. Sandel for the Appellant. 

Baboo Kally Mohun Dass, Baboo Doorga Mohtm Dass, and Baboo Taruck 
Nath Sen for the Respondents. 

The Judgment of the Court (Cunningham and Prinsep, JJ.) was 
delivered by 

Cunningham, J. —The plaintiff sues Raghoonath, his tenant, for the rent- 
due on a 5-anna 2-pio shai'e amounting to 4 rupees 5 annas. The defendant- 
denied that the plaintiff was the proprietor of the whole of this share, and 
stated that the plaintiff’s brother, was a co-sharer, and he asked that the 
brother might be made a defendant. 

The Munsif, instead of making the brother a defendant, added him as a 
oo-plaintiff, notwithstanding the protest of the original plaintiff. He has dealt 
with the matter in dispute between the two brothers in a very summary way. 


• Appeal from Appellate Decree, No. 496 of 1880, against the decree of Baboo Bolak Ghand, 
Second SubordUnate Judge of Bhagulpore, dated the 2nd April 1879, affirming the decree of 
Moulvi Abdool Bari, Sudder Munsif of that district, dated the 20th September 1878. 


SOAIi.—92 


725 





1» 'll. R. 1 GOOGLES SAHOO v. PBEMLALL SAHOO Ao, [18®!) 


''}fl 




iBiaDa® refused tio de’fcermine the issues which would necessarily arise bet'^n 
#iam if they complained an antagonism ; hut he has, nevertheless, givenlbhe 
two hrothem, plaintiffs, a decree. 

The Subordinate Judge has aflSirmed this decision. 

A preliminary objection is raised to the hearing of this special appeal. It is 
urued that the matter for our decision is really an appeal against an order 
passed under s. 32,* and therefore caniiot be brought before this Court on 

eeoond appeal. 

The present case, however, is one provided for by s. 591,t and can be dealt 
with in special appeal against the decree passed. The objection, therefore, is 

disallowed. 

As regards the particular order complained of, we think that the Court, 
in acting imder a. 32 of the Code of Civil Procedure, is bound to exercise its 
discretion in a reasonable manner ; and that, in a case like the present, where 
the original plaintiff disputes the right of any one to be joined with him in 
the suit, any party intervening should, if made a party at all, be more properly 
joined as a defendant, 

tlSOl The effect of the brother being joined with the original plaintiff is, 
that the issues as between them cannot properly be tried, and must be made 
the subject of a separate suit. The first Court, it is true, has drawn an issue, 
which would determine the dispute between these two brothers, supposing 
them to be plaintiff and defendant; and if the Courts had proceeded to d^ide 
this issue on the evidence offered, we should probably not feel inclined 
to interfere, because, then the error would be an error in form rather than in 
^bstanoe* but when we find that both the lower Courts have not tried the 
issue as between the two brothers, we have no course left open to us but to set 

“ ~ ~ 32 .—The Court may, on or before the first hearing, 

dismiss or upon the application of either party, and on such terms as the 
Court thinks just, order that the name of any party, whether 
as plaint,iff or as defendant, improperly joined, be struck out, 

and the Court may at anv time, either upon or without such application, and on such 
termri the Court thinks just, order that any plaintiff be made a defendant or that any 
be made a plaintiff, and that the name of any person who ought to have been 
tfw witheraVplamtif! or defendant, or whose presence ^-fore the Court may be necMsary 
m oSeT to enable the Court effectually and completely to adjudicate upon and settle aU the 
questions involved in the suit, be added. 

No one to be add^ as person shall be added as a pLiintifl, or as the next friend 

of a plaintiff, without his own consent thereto. 


Court may 
udd parties. 


plaint^ or as next friend 

without his consent 

Parties to suits instituted 
or defended under Section 
30. 


Defendants added to be 
served. 


Any person on whose behalf a suit is instituted or defended 
under Section 30 may apply to the Court to be made a party to 
such suit. 

All parties whose names are so added as defendants shall be 
served with a summons in manner hereinafter mentipnad, and 
(subject to the provisions of the Indian Limitation Act, section 
22) the proceedings as against them shall be deemed to have 

kAtnin only 0*1 '^be service of such summons. 

^ The Court may give the conduct of the suit to suoh 

Conduct of suit- plaintiff as it deems proper.] 

w a™.eal before decree, iCSeo. 691Except as provided in this chapter, no appeal 

Kliwsedincome shall lie from any order passed by any Court on the exercise of 
irom order p sed^in c^u^ OTiginal or appellate jurisdiction ; but if any deorw to app^ed 

fflrrot or against, any error, defect or irregularity m any such order, affect- 

l&deAion ««., m.yb.«S torth ». ground oj 

^ ' objection in the memorandum of appeal.] 


T26 a 


. o 



JjUDOO SHAT Sto. KAOUHBINBE DA8SEE [1881] I. li. S. 7 Oal. 1»| 

'IP 

4 isij ||9 the }iid|{ai^t of the Court below, and to remand tHe case in order tbi^ 
it may be properly tried in the manner stated above. The brother Frem LaH 
must be removed from the record as a plaintiff and be made a defendant, and 
the case must then be tried, both as between them, and between the plaintiff 
•and the ryot-defendant. 

The case must, therefore, be remanded to the lower Appellate Court, 
^either to try the case itself on the evidence on the record, or otherwise to deal 
^th it in accordance with law. 

Costs will follow the result. 

Case remanded. 


NOTES. 

f FINAL APPEAL THOUGH ONLY ON INTERLOCUTORY ORDER. 

As regards the rigb-t of appeal, see G. P. G. 1908, sec. 104 ; Or. 43. See also (1887) 9 
All. 447; (1889) 14 Bom. 232 ; (1899) U. B. R. tl897-1901) Vol II. 310 ; (1910) 6 I. G. 239 
((final appeal allowed thongh only on interlocutory order),! 


[7 Cal. 150] « 

The 28th March, 1881. 

Present : 

Mr. Justice Cunningham and Mr. .Justice Prinsep. 


Jadoo Shat and others.Defendants 

versus 

Kadumbinee Dassee.Plaintiff.'^ 


•Co-Shares of land—Suit by one for separate aliare of rent—Landlord and Tenant — Be^it Suit. 

Where one of a number of co-sharers of certain property, the rent of which was paid by 
the tenants to a person acting as agent of the co-sharers, from whom they received it in 
proportion to their respective shares, brought a suit .against the tenants for arrears of rbnt, 
and it appeared that the agent had been dismissed by the other co-sharora without the 
consent of the plain-[151]tifi, and contrary to her wish, and that she had given 
notice to the tenants to continue the payment of her share as before and not to pay any 
newly appointed agent, and it also appeared that the other co-sharers were colluding with the 
tenants, and the plaintiff made them parties defendants with the tenants — 

Held, that such a suit would not lie, and that the proper course to pursue was that 
pointed out in Tara Chunder Banerjee v. Ameer Mundle (22 W. B., 394). 

The cases out of which these two appeals arose, were suits for arrears of 
rent, the plaintiff being an eight-anna shareholder in the mouzas in which .the 
defendants were tenants. It appeared that the plaintiff had been in the hahit 
•of receiving her share of the rent through a gomastah who was employed to 
collect the whole rent on behalf of her and the other co-sharers. Sometime 
prior to these suits being instituted, this gomastah having been dismissed by 
the other co-sharers without her consent and against her will, the plaintiff gave 
notice to the tenants not to make any payments of her share of the 
rent to any newly-appointed gomastah, but to continue the payment of it 
as before, and subsequently she called upon them to pay her her share of the 

* Appeal from Appellate Decrees, Nos. 114 and 115 of 1880, against the decree of W. 
Cornell, Esq., Judge of Midnapore, dated the lOtb September 1879, affiiming the decree 
.of Baboo Raj Chunder Sanyal, Monsif of .TwQlQok, dated the 25th January 1879. 
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V8iit, but they refused to do so. She thereu^n instituted these 8uitS|pind 
joined her co-sharers as parties defendants, alleging that they had colluded with 
the tenants in order to deprive her of the rent due to her. 

The Munsif, in the first instance, holding that the facts were similar to 
those in the case decided by the Pull Bench— Doorga Churn Surma v. Jampa 
Dassee (12 B. L. B., 289 ; s.c., 21 W. B., 46), and following that decision, gave 
the plaintiff decrees for the full amount claimed. Prom those decrees the 
, d^ndants appealed, and urged that no suit for rent under the circumstances 
would lie— Ahamudeen v. Grish Chunder Shamunt (I. L. B., 4 Cal., 350); 
but the Judge, in distinguishing that case, followed the decision of the Pull 
Bench in Doorga Chum Surma v. Jampa Dassee (12 B. L. B., ; S.C., 21 

W. B., 46), and dismissed the appeals. The defendants then specially appealed 
to the High Court. 

Baboo Umakah Mookerjee for the Appellants. 

Baboo Gopee Nath Mookrejee for the Respondent. 

tlBi] The Judgment of the Court (Cunmkgham, and Prinsep, JJ.) 
was- as follow's :— 

Cunningham, J. —The plaintiff in this case, on behalf of her minor 
daughter-in-law, along with other co-owners, was in the habit of receiving rent 
jointly through a common agent. The other oo-owners dismissed this agent 
and appointed another, and thereupon the plaintiff gave notice to the tenants 
not to pay her share of the rent, and she now seeks to enforce payment 
against them. This it appears to me is contrary to the law laid down in a 
series of decisions, and especially in the Pull Bench decision— Gum Mahomed 
T. Moran (I. L. R., 4 Cal., 96; S.C., 2 C. L. B., 373). 

I think, therefore, that the decision of the lower Court must be set aside, 
and the plaintiff’s suit dismissed with all costs. 

This judgment will govern appeal from Appellate Decree No. 115 of 
1880. 

Prinsep, J. —The decision of the lower Appellate Court on this point 
is clearly wrong, for, as pointed out in the Full Bench decision, Guni 
Mahomed v. Moran (I. L., B., 4 Cal., 96; S.C., 2 C. L. E., 373), “ it has 
been constantly held in this Court, and must be considered now as well establish¬ 
ed law, that each co-sharer may bring a separate suit against the tenant for 
his share of the rent. But in the absence of such an arrangement (that is, an 
ari'angement between the tenant and the co-sharers) under which the tenant 
agrees to pay a portion of the rent to each co-sharer in respect of this separate 
share, it is equally clear that no such suit can be maintained.” 

In the present case the plaintiff, having hitherto realized rent jointly with 
other co-sharers, seeks to realize it separately from the tenant on her alleged 
specific share without any such arrangement. She clearly could not do so, and 
should follow the course laid down in Tara Chunder Banerjee v. Ameer Mundul 
(22 W. B., 394). 

I, therefore, agree in dismissing the plaintiff’s suit with costs in all the 
Courts. 

Appeal allowed. 

NOTBS. 

[See also (1901) P. L R. 68.] 
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[1883 The lath April, 1881. 

Present: 

UlR. Justice Morris and Mr. Justice Tottenham. 


Ghundemath Nundi.Plaintiff 

versus 

Hur Narain Deb.Defendant.” 


Partition — Butwara — Revenue-paying estate — Jurisdiction—Civil Ptocedure Code 

(Act X of 1877), ss. 17, S6o. 

Where one of several co-sharers, owners of a piece of land acfinod by metes and bounds 
and forming part of a revenue-paying estate, brings a suit for partition, in which he does 
not seek to have his joint liability for the whole of the Qovernment revenue annulled, such 
suit is cognisable by the Civil Courts which have jurisdiction to determine the plaintiff’s 
right to have his share divided and to make a decree accordingly. * 

In this case the plaintiff, who claimed a twelve-anna share in certain land, 
defined by metes and bounds, forming part of a revenue-paying estate, sued the 
defendant, whom he alleged to be the owner of the remaining four annas, for 
partition, praying for "a decree awarding him distinct possession, not by the 
partition of rent according to his share, but by partition of the land.” The 
plaint stated that, by a solehnaraah or deed of compi'omise, dated the 8th of 
July 1874, between the plaintiff and the defendant, it was agreed that the 
parties thereto should hold the land in question in the abovementioned shares, 
and that the defendant had agreed to an amicable partition, but had refused 
to cany it out. The defence was, that there were otlier parties interested in 
the land who were not joined as parties, and that there were other lands in 
joint possession, of which the plaintiff sought no partition. 

The suit was dismissed in the Court of first instance, and this decision was 
affirnied on appeal. The plaintiff then appealed to the High Court. 

Mr. H. Bell, Baboo 'NLohtny Mohun Boy, and Baboo Joy Gohind Shome 
for the Appellant. 

[IH] Baboo Sreenath Dass and Baboo Aukhtl Ghunder Sen for the 
Bespondent. 

Mr. H. Bell tor the appellant.—In all cases of joint ownership, each 
party has a right to demand and enforce partition— Shama Soonduree Debia v. 
Jardine, Skinner, d‘Co. (12 W. R., 160). Partition may be had of a revenue¬ 
paying estate where, as in this case, the partition may be carried out without 
apportioning the revenue— Banee Shama Soonduree Debia v. Kooer Puresh 
Narain Roy (20 W. B., 182). The parties themselves may make an amicable 
partition binding on themselves, though not on the Collector-*^ITnpoorah 
Soondoree Chmpdhranee v. Kali Ghunder Ghowdhry (18 W. B., 327); and what 
the parties may do without suit, the Civil Court may do on suit being brought. 
The Collector has nothing to do with such a partition— Ajoodhia Lall v. Qumani 
LaU (2 C. L. B., 134). This is a suit of a civil nature which the Civil 


* Appeal from Appellate Decree, No. 1632 of 1879, i^ainst the decree, of H. Muspratt, Esq., 
District Judge of Sylhet, dated the 20th May 1879, modifying the decree of Baboo Ram 
CSoomat Pal Ghowdhry, Subodinate Judge of that district, dated the 8rd of September 1878. 
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Oourts have jurisdiotion to try—see Civil Procedure Code 8s. 11 and 16* r 
and when such a suit is brought and a decree given, s. 2651 of the same Code- 
shows how it is to be executed. I admit that all the persons interested should 
have been made parties to the suit. 

Baboo Sreenath Dass for the respondent.—A suit will not lie for the parti¬ 
tion of a revenue-paying estate— Mohsun Aliv. Nuzum Alt (6 W. B., 15), Button- 
monee Dutt v. Brojomchun Dutt (22 W. E., Act X Eul., 333), and Shaw Ehairud- 
din V. Shiikh AhdulBakt (3 B. L. E., A. C. 65). Section 266+ of the Civil Proce¬ 
dure Code does not apply, for here the suit is not for partition of a revenue 
paying estate, but for the partition of a block of land within the estate, for 
which the Code makes no provision, and which, therefore, impliedly cannot be 
brought. [Mobbis, J.—The implication from the section is the other way. 
The jurisdiction of the Civil Court to carry out the partition seems to be 
taken away, only in case of a co-sh*arer in the whole of a revenue-paying estate 
who requires partition of it.] The plaintiff is seeking [188] possession of a 
portion only of the lands held in joint possession. Such a suit will not lie.— 
Special Appeal, No. 2134 of 1879, decided by Pkinsep and Cunnincjham, 
JJ., March 11th, 1881. 

Mr. Bell in reply. 

The following Judgments were delivered :— 

Tottenham, J, —It appears to me that the reasons given by the lower 
Courts for entirely dismissing the plaintiff's suit are not sound in law. It may 
be that, as observed by the District Judge, the power to make partition of 
lands paying revenue to Government (that is, as between persons by whom 
the revenue is payable) is restricted to the Collector , but that restriction 
does not exclude the Civil Court from determining the right of one of such 
persons to have bis share divided, and from making a decree accordingly, in a 
suit in which the plaintiff does not seek to have his joint liability for the whole 
of the Government revenue annulled. In the present case Mr. Belli or the 
appellant has expressly deprecated any partition of the Government revenue, 
and points to the sixth paragraph of the plaint as showing that plaintiff 
never intended to demand it. 


Suits to be instituted 
where subject-matter 
situate. 


*[Soc. 16:—Subject to the pecuniary or other limitations 
prescribed by any law, suits 


(а) for the recovery of immoveable property, 

(б) for the partition of immoveable property, 

(c) for the foreclosure or redemption of a mortgage of immoveable property, 

(d) for the determination of any other right to or interest in immoveable propertj, 

(e) for compensation for wrong to immoveable property, 

(B for the recovery of moveable property .actually under distraint or attachment, 

shall be instituted in the Court within the local limits of whose jurisdiction the property 
is situate' 


Provided that suits to obtain relief respecting, or compensation for wrong to, immove 
able property held by or on behalf of the defendant may, when the relief sought can be 
entirely obtained through his personal obedience, be instituted either in the Court within the 
local limits of whose jurisdiction the property is situate, or in the Court, within the 
limits of whose juri^iotion he actually and voluntarily resides, or carries on business, or 
personally works for gain. 

Eacplanation ,—In this Section ‘ property ’ means property situate in British India. J 

f[8ec. 266If the decree be for the partition or for the 
^ Partition of estate ae separate possessioa of a share of an undivided estate paying 
separation of share. ' revenue to Qovernment, the partition of the estate or the separa- 

^ tion of the share shall be made by the Collector.] 
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There can be. po doubt that a right to partition is inherent in owners of 
joint property; and s. 11 of the Code of Civil Procedure provides that the 
Courts shall, subject to certain provisions, which do not apply to the present 
case, have jurisdiction to try all suits of a civil nature, excepting suits of 
which their cognizance is barred by any enactment for the time being in force. 

Thus it appears to me impossible to say, that the present suit will not 
lie in the Civil Court, and the fact noticed b> the lower Courts that the 
plaintiff’s share in the estate exists only in a portion of it, and not in all the 
lands comprised in it, seems to ms to afford no reason why he should be barred 
from obtaining a partition of his share such as it is. The Court might hesitate 
to allow him a decree for the severance of a portion only of his share, or of 
his proportionate shares of particular plots ; but if he claims to have 

his whole share divid^^^as Mr. Bell states that he does, and disclaims any share 
in lands not included in this suit, I see no reason why he should not obtain what 
he claims : and it appears from the written statement of the defendant that he 
has no real objection to a partition of the plaintiff’s just share. As to certain 
partitions of the lauds of which a share is claimed, the Courts have found as a 
fact, that the plaintiff has no right in them. This will not prevent his obtaining 
his share of what does really belong to him. 

As to the alleged misjoinder and nonjoinder of proper parties, the suit 
cannot fail on that account. If the lower Appellate Court thinks it necessary 
that other parties be joined in the suit, it is open to it to so order. 

The decree of the lower Court must be set aside with costs, and the case 
must go back for a fresh trial with reference to the observations above made. 

Morris, J.—I understand the plaintiff to be a fractional shareholder of a 
revenue-paying estate called Chota Hissa, No. 24, and to possess an interest in 
only one village, by name Kharki, of this estate. The lands of this village, so far as 
they appertain to this estate, are iiold in joint tenancy by the plaintiff and the 
defendant in the proportion of twelve annas and four annas respectively, under 
a certain deed of solehnamah. 


By the present suit the plaintiff asks the Court to direct partition by 
metes and bounds of the lands constituting his twelve annas share. To this, 
two objections are raised : first, that the plaintiff' has not asked for the partition 
of all the lands which formed tlie subject of tlio solehnamah , and second, that, 
on the principle laid down in the case of Ruttonmonee Diitt v. Brojomohun Dutt 
(22 W. B., Act X Kul., 333), the Civil Court cannot direct the partition of a 
block or small -juantity of revenue-paying land of a joint estate. On the first 
point, however, it is clear that the plaintiff disclaims possession or ownership 
of the plots referred to, and only asks for partition of those lands which are 
held by him jointly with the defendant. In connection with this estate be 
denies that he is in possession of any other lands. 


[1ST] This being so, his case appears to come entirely within the 
provisions of s. 266 of the Civil Procedure Code, and the second objection 
fails. The plaintiff, by this suit, substantially asks for the partition of his 
entire share in this undivided estate. T agree, therefore, in thinking that the 
Civil Court has jurisdiction to give him the relief lie seeks, and, setting aside 
the order of the District Judge, direct that the case be returned to him to be 
dealt with on the merits. Appellant is entitled to the costs of this appeal. 


Case remanded. 

NOTES. 

[PARTITION OP RBYENUE—PATINO ESTATE— 

See (1904) 1 0. L. J. 40; (1897) 94 Cal. 795; (1884) 10 Cal. 435; 11 M. L. J. 393.1 
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* [7 Cal. 157] 

The 17th March, 1881. 

Pbesent : 

Mr. Justice McDonell and Mb. Justice Field. 


Prosad Doss Mullick and others.Plaintiffs 

versus 

Bussiok Lall Mulliok and another.Defendants.’ 


Prosad Doss Mullick %nd others.Plaintiffs 

versus 

Kedar Nath Mullick and others.Defendants."' 


Jurisdiction—Winding up partnership—Subordinate Court—District Court — 

Contract Act (IX of 187>i), s. 266—Civil Courts Act {Act VI of 1871), s. 11. 

The Court of a Subordinate Judge is inferior to the Court of a District Judge within the 
meaning of s. 31 of the Civil Courts Act. 

The word *' may” in s. 265 of the Contract Act has a somewhat similar force to the word 
it shall be lawful ” in a Statute, which merely make that legal and possible which there 
would otherwise be no right or authority to do. And the words ‘‘ may apply ” in the section 
create a new jurisdiction, which {must bo exercised strictly in accordance with the Statute 
which creates it, that is to say, the jurisdiction created by the section must be exorcised 
exclusively by a Court not inferior to the Court of a District Judge, within the local limits of 
whose jurisdiction < the place or principal place of business of the firm which it is sought to 
wind up IS situated. ^ 

It was the intention of the Legislature, in enacting s. 265 M the Contract Act, to create 
a now jurisdiction to bo exeroiswl exclusively by the Court of the District Judge; and in the 
absence of a contract to the contrary, the ii^ombers of a partnership, or their representatives, 
cannot obtain the relief mentioned in the section except by resorting to that Court. 

£188] The presumption that the existing jurisdiction *of a Court is not intended to be 
taken away unless express words have been used for that purpose, usually applies only 
it* the jurisdiction of the superior Courts. Unless the jurisdiction of a superior Court is* 
expressly and clearly taken away, such jurisdiction will be presumed to continue. 

These two eases were connected and were argued together, and disposed 
of by a single judgment. In the first case it was alleged in the plaint, that 
the plaintiffs and the defendants carried on business in rice at Ghandbally, 
Hooghly, and other places from Joysti 1276 (1869) to 22nd Falgoon 1284 
(5th March 1878); and that the plaintiffs and the defendant No. 3, Kali Doss 
Mullick, had an eight-anna share in this business, the other moiety or eight- 
anna share belonging to the defendants Nos. 1 and 2, Kedar Nath Mulliok and 
Bussick Lall Mnlliok; that, on the 5th March 1878, the defendant No. 3, 

• Appeal from Otigiuid .Decree, No. 269 of 1879 and No. 14 of 1880, against the decree 
of> Baboo Brinatb, Boy* Subordinate Judge of Hooghly, dated the 26th July 1879. 
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Kali Doss Mulliok, went out of the business, and the partnership was there¬ 
fore dissolved ; and that the plaintiffs and the defendant No. 3, Kali Doss 
Mullick, as between themselves, were entitled to a six-anna and a two-anna 
share respectively. The plaint prayed that the accounts might be adjusted 
and the partnership wound up, and that Bs. 5,500, or whatever larger sum 
might be found to be their share of the profits, might be awarded to them 
by the Court. They further prayed for a sum of Bs. 1,000 as damages incurred 
in consequence of the defendants having withdrawn the sum of Bs. 13,000 
from the business and sp crippled it. 

The second case related to the second business conducted by the same 
persons. It was alleged that this business was commenced on the 23rd 
Falgoon 1284 (6th March 1878); that the plaintiffs and the defendants were 
partners therein, and <that the plaintiffs had an .eight-anna share, and 
the defendants, Kedar Nath Mullick and Bussick Lall Mullick, the other eight- 
anna share. It was not distinctly alleged that this second business had 
been closed, but the cause of action was dated from Bysack 1285, when certain 
arbitrators were appointed to settle disputes between the parties, and it 
appeared that this was a virtual dissolution of the partnership. The plaintiffs 
prayed, first, that the accounts might be settled and the partnership 
[1893 wound up; and secondly, that Bs. 1,100, or whatever larger sum might 
be found to be their share of the profits, might be awarded to them by the 
Court. To this case also belonged the further claim for Bs. 1,000 as damages 
incurred in consequence of the withdrawal of Es. 13,000 from the business, 
and these damages were claimed as compensation for the probable profits which 
the plaintiffs would have obtained f"om the continued employment of this 
amount of capital. The Subordinate Judge held that he bad no jurisdiction to 
entertain and decide these suits, and that, with reference to s. 265 of the Con¬ 
tract Act, the Court of the District Judge bad exclusive jurisdiction to deal 
with the questions raised. The plaintiffs appealed to the Pligh Court. 

Baboo Troylokho Nath Mitter and Baboo Saroda Prosimrw Boy for the 
Appellants. 

Baboo Hem Chunmr Banerjee and Baboo Giirudas Banerjee for the 
Bespondents. 

The Judgment of the Court (McDonell and Field, JJ.) was delivered by 

Field, J. (who, after stating the facts of the case as above, continued):— 
Section 265 of the Contract Act is as follows: “In the absence of any con¬ 
tract to the contary, after the termination of a partnership, each partner or 
his representatives may apply to the Coui’t to wind up the business of the 
firm, to provide for the payment of its debts, and to distribute the surplus 
according to the shares of the partners respectively.” Then comes the follow¬ 
ing explanation :—“The ‘Court’ in this section means a Court not inferior to 
the Court of a District Judge within the local limits of whose jurisdiction the 
place or principal place of business of the firm is situated.” 

Now, the first question which has been argued before us is, that the Court 
of the Subordinate Judge is not a Court inferior to the Court of the District 
Judge; but we think, with reference to the Bengal Civil Courts Act, VI of 
1871, that this contention is wholly untenable. The Court of a Subor¬ 
dinate Judge is inferior to the Court of a District Judge, -at least in two 
tl60] important particulars. So fa.r as regards suits of a certain value, that is 
suits not exceeding Es. 5,000, the Court of the District Judge has an appellate 
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jurisdiction over the* Court of the Subordinate Judge. Then by the express 
provisions of the Civil Courts Act, s. 11, all the Civil Courts in the District, 
end therefore the Court of the Subordinate Judge, are subject to the control of 
the District Judge, We are, therefore, of opinion that the Court of a Subordi* 
nate Judge is inferior to that Court of a District Judge within the meaning of 
the above explanation. 

Then it is argued, that the words “ may apply ” are jwrmissive only, and 
that their effect is to give to the District Judge a concurrent jurisdiction noerely ; 
but this argument assumes that, before the passing of the Contract Act, the 
jurisdiction provided by s. 266 of that Act existed, and could be exercised by 
some other Court or Courts than that of the District Judge ; but we think that 
this was not the case. 

Undoubtedly the reports of eases decided before the passing of the 
Contract Act do show many instances in which members of business partner¬ 
ships resorted to the Civil Courts, in order to have aecounts and other 
matters settled between them by judicial decision; and in this, as in other 
matters, the selection of the Court was regulated by the pecuniary value of 
the subject-matter of dispute ; but we apprehend, that no tribunal existed out 
of the Presidency-towns which was capable of exercising the exact jurisdiction 
conferred by s. 265 of the Contract Act; capable, in other words, of dealing 
with partnership matters for all purposes contemplated by this section. In 
the case of Julius v. The Lord Btskov of Oxford (L. E., 5 App. Cas., 214), 
it was held, that the words in a Statute “it shall be lawful,” of themselves 
merely make that legal and possible which there would otherwise be no right 
or authority to do; that there natural meaning is permissive and enabling only; 
a somewhat similar force may be given to the word “ may;” and in this view the 
words ^ may apply” in s. 266 of the Contract Act create a new jurisdiction ; and 
if this is so, according to the usual rule, that jurisdiction must be exercised strictly 
in [1613 accordance with the provisions of the Statute which creates it. In other 
words, the jurisdiction created by the section must be exercised exclusively by 
a Court not inferior to the Court of a District Judge within the local limits of 
whose jurisdiction the place or principal place of business of the firm is situated. 
Let us then see what is the jurisdiction conferred by s. 265. It is a juris¬ 
diction, first, to wind up the business of the firm , secondly, to provide for the 
payments of its debts; and thirdly, to distribute the surplus according to the 
shares of the partners respectively. 

The next question which arises is this. If, before the passing of the 
Contract Act, the Ci\il Courts other than the Courts of the District Judge had 
jurisdiction to deal with any one of these matters, has that jurisdiction been 
taken away in those cases in which the parties, who seek the assistance of 
the Courts, do not desire a settlement of all those matters ? 

In the present eases there are distinct prayers that the first and third of 
the above objects may be carried out by the Court; and it is argued, that 
inasmuch as the plaintiffs do not ask that any provision be made for the pay¬ 
ment of debts, the case does not require the exercise of the jurisdiction 
conferred by the Act; and there is, therefore, nothing to prevent the ordinary 
Courts, according to their respective limits of pecuniary jurisdiction, from 
entertaining and dealing with questions of accounts or other questions, arising 
between partners, for tj^e settlement of which it is not necessary to carry out 
the whole of the three objects contemplated by the section of the Contract Act. 
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Now, in the first plaoe, it is a settled principle that a separate action by one 
partner against another partner will not lie unless the cause of action is so 
distinct from thepartnership accounts as not to involve their consideration. In 
the present oases it is clear that the plaintiffs can have no relief without an 
adjustment of the accounts. Whether the plaintiffs are entitled to the sum of 
money claimed by them as a share of the profits or to any sum of money as 
profits, cannot be known until the whole of the partnership concerns and accounts 
have been fully examined. Even if there are no debts to be paid, it is neces- 
[162]sary to consider the agreement under which the partnership was entered 
into, the amount of capital contributed by each partner, the share of the profits 
to which each is entitled, the sums which he has received, the losses and 
expenses, and other matters, before it can be settled what any member is 
entitled to have from the surplus. Then suppose that there are debts, it is 
true that the plaintiffs* have not expressly* asked tliat the debts of the firm 
may be discharged; but until those debts have been paid it is impossible to 
say that any portion of the money which may be found to be to the credit of 
the firm can be handed over to the partners as profits. It may well have been 
the intention of the Legislature that any remedy which the ' members of a 
dissolved partnership are entitled to claim through the medium of the Courts 
of Justice, should be subject to this condition, that all persons having just 
claims upon the partnership should have those claims fairly discharged. 

With respect to the claim for damages, which is a very unusual claim, 
until the partnership accounts have been settled, it is impossible to know whether 
the Es. 13,000, alleged to have been withdrawn from the business, was an 
unreasonably large sum to take in the shape of profits at the time when the 
amounts which make up this sum were withdrawn. 

After the best consideration that we can give the subject, it appears to ns, 
that it was the intention of the Legislature, in enacting s. 265 of the Contract 
Act, to create a new jurisdiction, to be exercised exclusively bj- the Court of 
the District Judge, and that, in the absence of a contract to the contrary, the 
members of a partnership, or their representatives, can have no remedy such as 
is asked in the present case, except by resorting to that Court, which is by the 
section of the Act authorized to deal fully and finally with all questions, the 
settlement of which is necessary in order to the complete winding up of the 
business of the firm. 

We may observe in conclusion, that the presumption that the existing 
jurisdiction of a Court is not intended to be taken aw'ay unless express words 
have been used for that purpose usually applies only to the jurisdiction of 
the superior Courts. Unless the jurisdiction of a superior Court is [ 168 J 
expressly and clearly taken away, such jurisdiction will be presumed to 
continue. In the present case, the jurisdiction, which will be ousted if the 
Court of the District Judge is held to have exclusive jurisdiction in partner¬ 
ship matteis, is the jurisdiction of Courts inferior to that of the District 
Judge ; and, as far as we are aware, the presumption to which w’e have above 
referred, is not usually applied in the case of such inferior Court. 

Having regard to all the circumstances of this case, and to the fact that 
the provisions of the section of the Contract Act are new, and of not unmistak¬ 
ably clear meaning, we think that the plaints in these oases should be return¬ 
ed for the purpose of being presented to the District Judge. The Subordinate 
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Judge will follow the provisions of s. 57'*' of the Code of Civil Procedure in 
carrying out this order. The plaintiffs must pay the costs of the defendants 
in this and the Subordinate Courts. 

Cases remanded. 


NOTES. 


{PANTNERSHIP SUIT-DISTRICT OOURT- 

Owing to tho conflict of ctecisions between the several High Courts, the explanation to 
sec, 265 as it originally stood in the Contract Act of 1872 was repealed by Act IV of 1886. 

These cases were prior thereto:—1 Klad. S40; 5 Mad. 266; 6 Bom. 66; 6 Bom. 148; 
4 All. 437 ; 5 All. 600 ; 6 Cal. 621; 7 Cal. 157; 428 ; 8 Cal. 1011; 10 Cal. 669; 13 Cal. 669. 
See .also (1896) 22 Cal. 692.] 


[7 Cal. 163] 

The 18th March, 1881. 

Present• 

Mr. Justice Pontifex and Mr. Justice Field. 


Axizoonnessa Khatoon.Judgment-debtor 

versus 

Gora Chand Dass and others.Decree-holders.* 


Sale of Undei tenure—Setting aside Sale—Materml Iriegulanties—Civtl Procedure Code 
(Act X of 1877), chap xix, ss. 311, G47 — Peng. Act VITI of 1869. 

The procedure to be followed upon the sale of an under tenure is that prescribed by the 
Civil Procedure Code. Section 311 does not apply only to sales made under chap, xix of the 
Code, and the sale of an undertenure may be sot aside upon any of the grounds mentioned 
in that section. 

In this case the appellant, a judgment-debtor, sought to set aside the sale of 
certain undertenures in execution of a decree, on the ground of material 
irregularity in publishing and conducting the sale, and of resulting substantial 
injury. 


• Appeal from Original Orders, Nos. 328 to .330 of 1880, against the order of Baboo 
Krishna Ghunder Chatterjec, First Subordinate Judge of Bockergunge, dated the 2nd Septem¬ 
ber 1880. 


t[Sec. 57 .—The plaint shall be returned to be presented to 
the proper Court in the following cases 


When the plaint shall be 
returned to be presented to 
the proper Court. 

(a) If a suit has been instituted in a Court whose grade is lower or higher than that of 
the Court competent to try it, where such Court exists, or where no option as to 
the selection of the Court is allowed by law. 


(b) If, in a suit relating to immoveable property, but not coming under the proviso to 

section 16, it appear that no part of such property is situate within the local 
limits of the jurisdiction of the Court to which the plaint is presented. 

(c) If, in any other case, it appear that the cause of action did not arise, and that none 

of the defendants are dwelling or carrying on business, or personally working 
for gain, within such local limits. 


On returning a plaint, Uie Judge shall, with his own hand 
^ocedure on returning endorse thereon the date of its presentation and return, the 
plaint. name of the party |9re.senting it, and a brief statement of the 

re^n for returning it.] 
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lull Di« BnWcliii&te Judge dismissed the application, holding that the 
provisions of s. 311* of the Civil Procedure Code do not apply to the sale of an 
undertenure, and that the Bent Act does not contain any procedure for setting 
aside sales of this kind. 

The judgment-debtor appealed to the High Court. 

Baboo Baikant Nath Doss for the Appellant. 

Moonshee Serajul-nl-Islam for the Bespondents. 

The Judgment of the Court (Pontipex and Field, JJ.) was delivered by 

Pontifex, J. —We think that the order of the Subordinate Judge in these 
three oases is an erroneous one. It appears that a certain undertenure was sold 
in execution of a decree for rent, and after this sale, an application was made to- 
the Subordinate Judga.under s. 311 of the Code of Civil Procedure co have 
the sale set aside on the ground of material irregularity in publishing or con¬ 
ducting it, together with substantial injury caused by reason of such irregularity. 

The Subordinate Judge was of opinion that the provisions of s. 311 of 
the Code of Civil Procedure did not apply to the sale of an undertenure, to a 
sale held, as he puts it, under the provisions of ss. 59 and 60 of the Bent Act. 
He says, that s. 511 of the Code of Civil Procedure can only apply to sales 
made under chap. XIX of the same Code, and that, in asmuch as the sale 
of the undertenure was made under the provisions of the Bent Law, it was 
not a sale made under the provisions of chap. XIX of the Code of Civil 
Procedure. 

Now ss. 59 and 60 of Beng. Act VIII of 1869 do not contain any 
sale procedure. Section 59 provides that, when an undertenure is ordered 
to be sold, a notice of such sale shall be hung up in certain places and 
shall otherwise be notified in a particular manner. This mode of notifica¬ 
tion differs in some respects from the provisions of the Code of Civil 
Procedure on the same subject. Section 60 contains instructions as to 
the contents of such notice, and here also there is a difference between 
these provisions, and the corresponding provisions of the Code of Civil 
[166] Procedure. These two sections or any other portions of the Bent Act 
of 1869 do not, however, contain any provisions as to the manner in which 
the sale is to be conducted, the person by whom the property is to be sold, 
the manner in which the biddings are to be made, the amount to be deposited 
by the purchaser, and all those other matters which taken together constitute 
the sale procedure ? The question then is, where are we to look for this sale- 
procedure ? Before the passing of Beng. Act VIII of 1869, this sale proce¬ 
dure was contained in the Beng. Gouncirs Act VIII of 1865. That Act has. 
not been incorporated in Beng. Act VIII of 1869, and it appears to us that 
there can be no doubt that the sale procedure in the case of an under tenure 
must be sought for in the Code of Civil Procedure. This seems to follow from 
the provisions of s. 84 of Beng. Act VIII of 1869, which directs that, “ save 
as in this Act is otherwise provided, suits of every description brought for 
any cause of action arising under this Act, and all proceedings thereon, 

_ — I — _ -_ _ . - -_ ■■■ - ^ 

Sale of land not set aside *CSec. 311.—The decree-holder or any person whose im- 
on ground of irregularity moveable property has been sold under this Chapter may apply 
unless in case of substan- to the Court to set aside the sale on the ground of a material 
tial injury. irregularity in publishing or conducting it; 

But no sale shall be set aside on the ground of irregularity unless the applicant proves 
to the satisfaction of the Court that he has sustained substantial injury by reason of. 
such irregularity.] 
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shftU be regulated by the Code ol Civil Procedure.” If thore can be 
any possible doubt as to these words being sufficiently wide to include 
proceedings such as those in the case now before us, that doubt is 
removed by the provisions of s. 647 of the Code of Civil Procedure, which 
enacts, that “ the procedure herein prescribed shall be followed in aU 
proceedings in any Court of Civil jurisdiction other than suits and appeals.” 
It is, therefore, clear that the sale procedure, under which an under tenure is 
sold, is to be sought for in the Code of Civil Procedure, and it follows with 
reference to the special language of s. 311, that an undertenure is really sold 
under chap. XIX, that is, in a ccordance with those provisions as made applicable 
to rent suits by the sect! ons above quoted. We think, therefore, that the 
order of the Subordinate Judge in these cases must be set aside, and that he 
must be directed to entertain and proceed with the petition of objection made 
under s. 311. Costs will abide the ultimate result of the proceedings. 

Case remanded. 

[ISSj The 12th March, 1881. 

Present; 

Mr. Justice Mitter and Mr. Justice Maclean. 


Wazir Mahton and another.Defendants 

versus 

Lulit Singh and another.Plaintiffs. 


Arbiiration — Award—Finality of Decree—Ciml Procedure Code (Act VIII of 1859), 

as. 318, 323, 324, 325. 

A case was referred by consent to arbitration, and after having been recalled into Court 
was again referred. An award was made by the arbitrator and filed in Court. The defen¬ 
dants then objected, on the ground that they had no notice after the second reference, and 
that they were not heard, and that the arbitrator had otherwise misconducted himself. 
These objections, were disallowed by the Subordinate Judge, who gave a decree in the terms of 
the award. This decree was upheld by the Judge on appeal, who, however, found that the 
.arbitrator had been guilty of misconduct. 

Held, that if the decree of the first Court was not final under s. 326, Act VIII of 18£9, 
all that the lower Appellate Court could do, was to remand the case to be dealt with on its 
merits ; but inasmuch as there had been an award and a decree thereon, which was final 
within the terms of that section, the lower Appellate Court had*no jurisdiction to hear the 
appeal or to express any opinion on what had passed in the first Court. 

This was a suit to ireeover Rs. 1,811-4-9, the value, with interest, of the 
product of 49 bigas 12 cottas of land, appropriated by the defendants from the 
commencement of the year 1281 to the end of the year 1283 P., corresponding 
with the years 1873 to 1875, after deducting the ryot's share. 

The case was refereed to aid)itration at the request of both parties, on the 
17th September 1877, the arbitrator being selected by them, and the Subordinate 


* Appeal from Appellate Decree, No. 1614 of 1879, against the decree of Moolvie Syed 
Muasem Hossain, Additional Judge of Patna, dated the 10th May 1879, affirming the decree 
of Baboo Aubinash Cbucder Mitter, Subordinate Judge of that District, dc^^ the 19th 
Deoembea: Wtl, 






tobe taiftfet Otttbe%th September, however, the recsonl was 

Twsilsa, «o4 oiatbe mh it was brought in by the arbitrator, no award having 
been made, said the IbtblSovember was fixed for hearing the case. Before any 
order to that effect was drawn up or signed by the Subordinate Judge, a second 
order tisU was passed at the request of both parties, sending the record back to 
the arbitrator and directing him to complete his award and bring it into Court 
within the Dussehra vacation. ■ The award was accordingly submitted on the 
12th November, and on the 16th the defendants filed a petition, protesting 
against it, on among other grounds that the issues had been altered by the 
arbitrator, and neither they nor their witnesses heard. The Subordinate Judge, 
on the 19th December, holding that the arbitrator had power to alter or amend 
the issues, that the allegation as to the award being made without his having 
heard the defendants oirtheir witnesses, was false, and that, consequently, there 
was no misconduct on his part, rejected the application, and passed judgment 
according to the terms of the award. 


From that decree the defendants appealed to the Judge, who found as a 
fact that the arbitrator had not given notice to the defendants on the record 
being sent back to him; that they were not present at the proceedings ; and that 
so far from confirming the award, the Subordinate Judge should have held 
thatiihe arbitrator had been guilty of gross misconduct and partiality. Inas¬ 
much, however, as the judgment of the lower Court was in conformity with 
the award, he held, that it was final under s. 325, Act VIII of 1859, and the 
faults to be found in the award not being amongst the grounds under which 
such a judgment could be disturbed, he felt compelled to dismiss the appeal, 
but did so without costs. 

The defendants then specially appealed to the High Court. 

Mr. C. Gregory and Mr. M. L. Sandel for the Appellants. 

Baboo Mohesh Chunder Chowdhry and Moonshee Mahomed Yusoof for the 
Bespondents. 

The Judgment of the Court (MiTTER and Maclban, JJ.) was delivered by 

Mitter, J. —This is a second appeal against a decree in conformity with 
an award made by an arbitrator. The first Court held that the objections 
raised by the defendants should be [168] disallowed, and passed a decree in 
conformity with the award. The second Court expressed its opinion that the 
faults, which it found with the award, were not such as would allow it 
to disturb the judgment. 

It has been strenuously contended before us, that the proceedings in the 
first Court were such as to make it incumbent on the lower Court to hear the 
appeal on the merits This objection, we may say at once, cannot be support¬ 
ed. If the decision of the first Court, for any reason, was not final, the second 
Court could do no more than remand the case to that Court for disposal on the 
merits. 

The case being govwned by the old Code of Civil Procedure, we have to 
•determine whether there was an award and a judgment in conformity there¬ 
with. If so, by s. 325 of that Code, the second Court had no jurisdiction to 
hear an app^ or to express any opinion on what had passed in the first Court. 

It has been contended that there was no award at all, on the ground that 
the Court in which the suit was pending superseded the award and recalled the 
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suit under 8.318, Act VIII of 1869. Apparently such an order was made on 
the 26th September 1877, but it did not take effect, because, as we understand 
the proceedings, the case was again returned to the arbitrator at the request of 
the parties expressed through their pleaders on the 28th September. Moreover, 
this objection, if it was taken, was not one of those urged before the first Court, 
and although it was taken in the second Court, no opinion seems to have been 
given upon it. 

We must, we think, take it that the case was duly left in the hands of 
the arbitrator, who made an award on the 12th November 1877. ^ 

Objections were urged to the award, which, in the opinion of the Court, 
did not justify it in remitting it under s. 323, or in setting it aside under 
8. 324,* Act VIII of ]869, Judgment was, therefore, given tilecording to the 
award. 

A number of cases have beet^ referred to, as supporting the appellant’s 
contention that an appeal will lie, notwithstanding the provision of s. 32df that 
a judgment according to an award shall be final. But the only cases in which 
an appeal has been [139] allowed are Mnharaja Jairmngal Singh v. Mohanram 
Marwart (8 B.L.R., 319 N.S.C., 23 W.E., 429), GangaNarain Ghose v. Bam Chand 
Qhohe (12 B.L.R., 48), and Boonjad- Mathoorv. NathooSHahoo (I.L.R., 3Cal., 375). 
In the first of these cases Moharaia Jaimangal Sing v. Mohanram Marwart 
(8 B. L. R., 319N; S.C., 23 W. R., 429), the decree on the award had, on previous 
occasions, been set aside on account of an informality in the proceedings of the 
arbitrators, and then on rectification of the informality the second decree was 
held to be final. 

In the other two cases there were such irregularities patent on the face of 
the proceedings in the case, .that the judgments were held not to be judgments 
under s. 325. 

In the present case we are not able to say that there are any grounds for 
holding that there has not been an award and a judgment in conformity there¬ 
with. We, therefore, think that no appeal lay to the second Court and we dis¬ 
miss this appeal with costs. 

Appeal dismissed. 

NOTES. 

[See the provisions of the C. P. G. 1908, which has made several statutory changes.] 


Award not to be set aside 
except on ground of cor¬ 
ruption. 


*[Sec. 324 .—No award shall be liable to be set aside except 
on the ground of corruption or misconduct of the arbitrators or 
umpire. Any application to set aside an award shall be made 
within ten days after the same has been submitted to the Court.] 


t[8eo. 325If the Court shall not see cause to remit the award or any of the matters 
referred to arbitration for re-consideration in manner a&fresaid. 
Judgment to be accord- and if no application shall have been made to set aside the 
ing to the award. award, or if the Court shall have refused such awllBation, the 

Court shall proceed to pass Judgment according txme awaikl or 
^Moording to its own (pinion on the special case if the award shall have been submitted to in 
phe form of a special jpase; and upon the judgment which shall be so given decree shall follow 
^aad be oturicdi into execution in the same manner as other decrees of the Court. In every 
case in whi<di Judgment shdll be given according to the award, the Judgment shall be finaliji 
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The 10th March, 1881. 

Present : 

Sir Richard Garth, Kt., Chief Justice* and Mr. Justice 

BTcDonell. 

Gobind Mohun Ghuokerbutty.Defendant 

versm 

Sheriff.Plaintiff.* 


Bes judicata — Limitation — Account — Princi^l and Agent, 

In the mofussil, if a principal in a suit against his agent prays merely that the defen¬ 
dant be ordered to reirder accounts to the plaintiff, a second suit brought by him for the 
recovery of the money found due by the defendant on examining the accounts will not be 
barred as res judicata. 

Discussion as to form of plaint in suits for an account. 

In this case the plaintiff, who had been manager of an indigo factory at 
Balleakandi, in the District of Furridpore, employed the defendant, in January 
1873, to collect certain debts due to the [170] firm, which debts had been assigned 
to the plaintiff by the proprietors of the indigo concern. The defendant’s term 
of service terminated in November 1874 and as he refused to render any accounts, 
the plaintiff, in 1875, brought a suit against the defendant for the delivery over 
of the account papers, and obtained a decree. In execution of this decree, the 
plaintiff obtained the account papers on the 11th of June 1877, and after 
examining them, he, in July 1877, found that the defendant had misappropriated 
a Slim of Es. 500, for which he instituted the present suit in the month of 
September 1877. The plaintiff also prayed for a decree for whatever sum 
might be found due on taking the accounts, undertaking to affix the proper 
additional stamp on his plaint. 

The defendant contended that the suit was barred by ss. 2* and 7+ of Act 
VIII of 1859. because the plaintiff had prayed for the same relief, and a com¬ 
missioner, appointed by the Court, had found to be due to the plaintiff only 
Rs. 83. He also contended the suit was barred by limitation. The Court of 
first instance gave plaintiff a decree, and this decision was affirmed on appeal. 
The defendant then appealed to the High Court. 

Baboo Sreenath Dass and Baboo Shoshee Bhosuii Dutt for the Appellant. 

Baboo Bussunt Coomar Bose for the Respondent. 

The Judgment of the Court (Garth, G. J., and McDonell, J.) was 
delivered by 

• Appeal from Appellate Decree, No. 2628 of 1879, against the decree of Baboo Promotho 
Nath Mookerjee, Subordinate Judge of Furridpore, dated the IGth June 1879, affirming the 
decree of Moiijvi Mohabut All, Munsif of that district, dated the 3rd July 1878. 

•|Sec. 2;—The Civil Courts shall not take cognizance of 
Unless suits previously any suit brought on a cause of action which shall have been 
heard and determined. heard and ■ determined by a Cpurt of competent jurisdiction m 

a former suit between the same parties or between parties 

under whom they claim.] 

tISeo. 7:—Every suit shall include the whole of the claim 
Suit to include the whole arising out of the cause of action, but a plaintiff may relinquish 

; relinquishment of any j^rtion of his claim in order to bring the suit witJun the 
part of jurMictiott cd any Court. If a plaintiff relinquish or omit to 

. sue for any portion of his claim, a suit for the portion so r^in- 
quished or omitted, shall not afterwards he entertained.] 

* 
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Gavthi C.J, —We think that this appeal must be dismissed. [The 
learned Judge here stated the facts and continued.] 

The only ground of defence which has been relied upon is that in the 
former suit, which was brought in 1275, although the decree of the Court was 
merely for rendering an account, a commissioner was appointed to adjust the 
accounts between the parties, and to ascertain what sum was due from the 
defendant; that the commissioner found Bs. 82-3-11 only to be due ; and that 
the plaintiff in this suit is bound by that finding. 

Now although it certainly does appear, that, in the former 
suit, a commissioner was appointed for some purpose or other we do not 
find that he had any authority to go into the account, or to ascertain what was 
duo. The decree merely orders the defendant to render proper accounts to the 
plaintiff; and it has not been proved how or why the commissioner was 
appointed, nor that the report of the commissioner was in any way confirmed 
by the Court. 


It was, therefore, competent for the plaintiff, after the accounts had been 
filed by the defendant, and adjusted by the commissioner, either to accept the 
money found by the commissioner to be due to him, or to sue the defendant in 
a fresh suit for the sums which he now claims. 


We have been referred to Liichmeeput Singh Bahadoor v. Nund Coomar 
Goopto (22 W. B., 388), a case decided by Kemp and AlNSLiE, JJ., in which 
those learned Judges considered that in that suit the lower Courts did not do 
their duty by merely ordering that accounts should be rendered; that the proper 
order was that the accounts should be examined and adjusted; and that it 
should be ascertained what was due from the defendant to the plaintiff; and 
as this had not been done, the case was remanded. 

It may be that the nature of the suit perfectly justified the learned 
Judges in making the remand ; but in the generality of suits in the mofussih 
the plaint merely prays for an account. I remember a case in this Court 
(though I cannot say whether it was reported) in which Markby, J., explained 
very clearly the usual difference in the procedure between suits for an 
account brought on the Original Side of this Court, and similar suits brought 
in the mofussil. 


On the Original Side the prayer of the plaint is not only for an account, 
but to have the account adjusted, and the balance ordered to be paid to the 
party entitled to it. The case is referred to the Begistrar for this purpose; 
and.after the account has been taken and the balance ascertained by the 
Begistrar, the case comes again before the Court, and a final decree is made. 
Both parties have a full opportunity, if they ^ease, of going into evidence 
before the Begistrar, and afterwards objecting to [172] the Begistrar’s findings ; 
and the whole matter is thus adjusted finally in one suit. 

In the mofussil, however, this is generally done by means of two suits. 
The first is brought to compel the rendering of an account, and then, when the 
account has been rendered, and the plaintiff has had an opportunity of examin¬ 
ing it and testing its correctness, he may sue in a second suit for the amount 
which he considers to be now due. 

Of course, it is far more convenient, and a saving of time and expense, to 
have the whole matter settled in one suit instead of two; but the reason why two 
suits are g<meraUy brought in the mofussil is, because the Courts there have no 
officer 1^ the Bogistrar to whom the account can be referred for adjustment. 
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In tbis partioulfkr case the plaintiff was of oourse un^Uing to be bound by 
any account furnished by the defendant, considering the dishonest manner in 
which the latter had dealt with him. His claim in this suit embraces several 
sums which were not entered in the account rendered by the defendant, and we 
see no reason for saying that the plaintiff’s claim is barred by anything that 
occurred in the former suit. 

Another point raised here, (I can scarcely say that it has been argued), is, 
that the defendant is wrongly found to be indebted to the plaintiff in a sum 
of %ts. 338-7-9, which was said to be due to the plaintiff on certain decrees. It 
does not very clearly appear bow or why this sum is found due from the 
defendant; j^iit we rather gather that the defendant must have received that 
sum, and did not pay it over. This is quite immaterial, however, for the 
purpose of the suit,,because the plaintiff is found to be entitled to Bs. 837 
altogether, and the decree is only for 500 rupees; so that the sum due for rents 
received is amply sufficient to support the decree, quite irrespective of tho 
Bs. 333-7-9 said to be due as the amount of the decrees. 

The appeal is dismissed with costs. 

Appeal dismissed. 


CMS] T}ie 4th March 1881. 

‘ Peesent : 

Sib Riohaed Gabth, Kt., Chief .Justice, and Mr. Justice McDonell. 


Surnomoye Dassya and another.Defendants 

versus 

The Land Mortgage Bank of India, Limited.Plaintiffs. " 


Beg. VIII of 1819, s. 17, cl. 5—Patni Talook—Sale for Arrears of Bent — 

A ttcu^hment — Priority — Mortgage. 

The patnidar of a talook granted a durpatm to the defendants on tho 10th of February 
1869. The same patnidar afterwards mortgaged the patni talook to tho plaintiffs, who 
obtained a decree on their mortgage on tho 28th September 1874, The patni was sold for its 
own arrears on the 17th November 187G ; and after payment of rent and all expenses, there 
remained a surplus in the hands of tho Collector, which was attached by the plaintiffs in 
execution of their decree on the 9th of November 1876. On tho 12th January 1877, the 
defendants iiwtituted a suit against the patnidar, under cl. 5, s. 17, Beg. VIII of 1819; for 
compensation for the loss of the durpatni, and obtained a decree, which the Court directed 
should be satisfied out of the surplus sale-proceeds; and the Collector, notwithstanding the 
plaintiffs* attachment, allowed the defendants to obtain the amount decreed out of the 
surplus sale-prooeeds. 

In a suit by the plaintiffs to recover the amount paid for compensation, on the 
ground that tHe plaintiffs* attachment was prior to the defendants* suit—JEfeld, that the 
defendants’ decree must, notwithstanding the plaintiffs* attachment, be satisfied out of the 
surplus sale-prooeeds in priority to the plaintiffs* decree. 

• Appeal from Appellate Decree, No. 1790 of 1879, against the decree of A, C. Brett, 
Esq., Judge of Jessore, dated the 12th May 1879, modifying the decree of Baboo Kedaressur 
Boy, Subordinate Judge of that distriot, dated the 6th of June 1878. 

•. * 
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This suit was brought by the Land Mortga^ Bank against the defend^ts to 
establish their right to a sum of Es. 865*6*9, which had been obtained by the 
defendants, Nos. 1 and 2, under these circumstances. 

The patnidar of a talook had granted a durpatni of it to the defendant 
No. 1 on the 10th of February 1869. 

The same patnidar then mortgaged to the Land Mortgage Bank this 
talook and other properties on the 8th of March 1872, for a sum of Rs. 45,000. 
On the 28th September 1874, the Bank obtained a decree for the sum due to 
them upon this mortgage, and declaring their rights under it. 

ri7fl The patnidar having then made default in payment of his rent, the 
talook was put up and sold by auction for its own arrears out the 17th of 
November 1876 ; and after paying the rent and all expenses, there remained a 
surplus of the sale-proceeds in the hands of the Collector of Rs. 2,138-1-5. 

By means of this sale the durpatnidar, the defendant No. 1, lost his 
durpatni; and, therefore, on the 12th of January 1877, the defendants Nos. 1 
and 2 (the latter being the wife of the defendant No. 1) brought a suit against 
the patnidar (under the provisions of cl. 6 of s. 17 of Reg. VIII of 1819) to 
recover compensation for the loss of the durpatni, and to have the amount of the 
compensation paid to them out of the surplus proceeds, it being alleged that 
the durpatni was purchased with the money of the defendant No. 2. 

In this suit the defendants Nos. 3 and 2 obtained a decree for the sum of 
Rs. 865-5-9, by way of compensation, and the Munsif ordered that sum to be 
paid to them out of the surplus proceeds. 

Meanwhile, immediately after the sale of the patni, the Land Mortgage 
Bank, on the 9th of December 1876, placed an attachment upon the sum of 
Rs. 2,133-1-5, the surplus proceeds ; but the Collector, notwithstanding this 
attachment, allowed the defendants Nos. 1 and 2 to obtain the Rs. 865-5-9 out of 
the surplus proceeds, in accordance with the Munsif’s order. 

This suit was then brought, on the 28th of March 1878, by the Bank, for 
the purpose of recovering the Rs. 865-5-9 from the defendants Nos. 1 and 2 ; and 
they contended, that as their attachment was prior to the suit of the defendants 
Nos. 1 and 2, they were entitled to the whole surplus proceeds to the exclusion 
of the defendants’ claim. 

The view of the Subordinate Judge was, that the two defendants had a 
right to bring their suit for the sum which they obtained, and that it was 
properly paid over to them out of the surplus proceeds. He, therefore, dismissed 
the plaintiffs’ suit. 

The District Judge took a different view. He considered that the case 
came within the provisions of s. 17 of the Regulation ; but he thought that the 
plaintiffs had an equal right with the defendants Nos. 1 and 2 to the surplus 
proceeds, as being assignees [4783 of a valuable interest in the talook ; but that 
as the sum was not sufficient to satisfy both, he decided that the surplus pro¬ 
ceeds ought to be divided between the parties rateably in proportion to the value 
of their respective interests in it. Putting, therefore, the value of the plaintiffs’ 
interest at Rs. 2,000, and that of the defendants at Rs. 865-5-9, he held that 
the defendants were entitled to Rs. 550 out of the surplus, and the plaintiffs 
to the residue. He therefore gave the plaintiffs a decree for Rs. 316, and 
ordered each of the parties to pay their own costs. 

Baboo Mutty Uall Mookerjee for the Appellants. 

Baboo Kashi Kani, Sen for the Respondents. 
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The Jndgmmt of the Goort (Gabth, C. J., and McDonell, J,} was 
d^vered by 

Garth, C.J. —We think that the District Judge has taken an erroneous 
view of this case. [His Lordship then stated the facts as above and continued.] 

Both parties complain of this decision, the plaintiffs (by way of appeal), 
pn the ground, that the defendants were not entitled to any part of the surplus 
proceeds; and the defendants (by way of cross objection) on the ground, that 
they are entitled to the whole of the Bs. 865-5-9, and that the Court below 
was wrong in directing them to restore Es. 315 to the plaintiffs. 

It is strange that, during the whole of the argument in this Court, we 
have been Allowed to remain under a wrong impression as to a point upon 
which, as it seems to us, the whole case turns. We were led to suppose, 
that the suit brought by the defendants, in which they recovered the Es. 865-5-9, 
was not brought within two months from the time of the sale of the patm ; 
and if that had been so, we think that the Munsif would have had no power to 
order that sum to be paid out of the surplus proceeds. 

The words of el. 5 of s. 17 are : “ It shall bo competent to any one conceiv¬ 
ing himself to possess such an interest, etc., to bring forward his claim to the 
price he may have paid for the same, or for a just compensation for the loss 
sustained by him in con-ClTBjsequence of the sale, by instituting a regular 
suit at any time within two months from the date of sale." 

If, therefore, the suit of the defendants had not been brought within two 
months from the date of sale, the Munsif, although he might have given them 
a decree enforceable in the ordinary wav, could not have decreed the amount 
out of the surplus proceeds. 

It now turns out, however, that the smt was brought duly within the 
two months, and that, therefore, the Munsif’s decree was quite regular. 

That being so, the only question is, whether the plaintiffs, who had 
placed an attachment upon the surplus proceeds immediately after the sale, 
are entitled to recover from the defendants the whole or any part of the sum 
which has been awarded them out of those surplus proceeds by the Munsif. 

It has been suggested to us, that although the plaintiffs did not bring any 
suit under cl. 5 of s. 17, yet they must be considered as having made a claim 
to the surplus proceeds by plsicing an attachment upon them. But that is a 
course, which appears to us not to be warranted by cl. 5. The only claim 
which can be made under cl. 5 is by a regular suit, and the decree which is to 
be made in that suit is of a special nature, enforceable only as against the sale- 
proceeds ; and if the plaintiffs in this suit had intended to proceed against 
those proceeds under cl. 5, they could only have done so by instituting a 
regular suit. 

This they have not done ; and as the defendants have taken the proper 
course, and have obtained a judgment, we think, that they have secured a right 
to the sale-proceeds to the amount of their judgment prior to any right of the 
plaintiffs.’ . 

It may be that the plaintiffs may enforce their attachment as against 
the residue of the sale-proceeds; but that question does not arise in this suit. 

The result is, that the judgment of the District Judge must be I'eversed, 
and that of the Subordinate Judge restored ; and that the plaintiffs must pay 
the costs in all the Courts. 


Appeal aUowed. 
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[m] OEIGINAL CIVIL. 

T/ie 19th May, 1881. 

Present:' 

Me. Justice Wilson. 

Shanks and others 
versus 
Savage. 

Practice—Failure to procure sufficient Evidence — Adjournment — Costs. 

A plaintiff failed in an ex parte suit tor bring forward sufficient evidence to entitle him 
to a decree, and asked for an adjournment in order to obtain further evidence ; the Court 
granted an adjournment on the terms that the plaintiff should bear the whole costs of the 
hearing. 

This was an ex parte action brought for work and labour done, in which the 
plaintiffs failed to give sufficient proof as to certain work done to a steam- 
boiler. 

Mr. T. A. Apear for the Plaintiffs.—After partly proving his case, and 
on finding that the evidence given was not sufficient to entitle him to a decree, 
asked the Court for an adjorunment in order to procure the attendance of 
other witnesses, he agreeing to bear the costs of the day. 

Wilson, J. —Such adjournments are most inconvenient, and would not 
be listened to for a moment in England. I will grant an adjournment for a 
fortnight, on condition that the plaintiffs bear the whole costs of the hearing. 

Attorney for the .Plaintiffs : Hams d- Co. 


[178] APPELLATE CIVIL. 

The 2Slh March, 1681. 

Present: 

Mr. Justice Morris and Mr. Justice Tottenham. 


Nilcomul Lahuri.Defendant 

versus 

Jotendro Mohun Lahuri.Plaintiff.* 


Adoption — Fraud—Adoptive Son claiming Share in Estates already vested in another 

before the Date of the Adoption. 

Shortly before his death in 1862, A, by his will, gave his widow power to adopt a son. 
In consequence of fraud on the part of B, the son of a brother of A, in suppressing this will 
and setting up another, the will was not proved until 1874, when the widow the 

power. 0, the widow of another brother, had died in 1867, and J3 had succeeded to her 
estate. The adopted son now sued by his mother to recover a half share in G's estate, allege 
ing that his adoptive mother, in consequence of the fraudulent act of B in suppressing the 

* Appeal from Originsd Decree, No. 282 of 1879, against the decree of Baboo Bhugwan 

(Sunder Ghuckerbutty, Subol^inate Judge of Bungpore, det^d 80th April 1879. 
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Tnll under which the power of adoption was given, and by setting up a false one, was Unable 
to exercise the power of adoption before the death of C, and that thus he had been deprived 
of the opportunity of succeeding to C'a estate. 

Held, that although B had committed fraud in suppressing the will and setting up a 
false one, and had so placed obstacles in the way of the adoptive mother of the plaintiff 
taking a son in adoption earlier, yet that, as the plaintiff was not in existence at the time 
the fraud was committed,such fraud was too remote so far as it affected him, and that the 
Court as a Court of Equity could not disturb the estate which had already vested m B. 

The right to succession is a right which vests immediately on the death of the owner of 
the property, and cannot, under any circumstances, remain in abeyance in expectation of the 
birth of a preferable heir not conceived at the time of the owner’s death. 

Keshub Chunder Ghftae v. Biahnu Pershad Bose (S.D A. for 1860, p. 340) and Bhoobun 
l£oyee Dehia v. Ram Kialuyre Aeharji (10 Moore’s I. A., 279) followed. 

This was a suit brought by one Bhubonessury Dabia, as adoptive mother 
and guardian (leave to bring the suit having been granted her by the Court) 
of her adopted son, Jotendro [179] Mohun Lahuri, to recover an eight-anna 
share in one Chandmohi’s husband’s estate, to which the defendant had 
succeeded. 

The following is the genealogical tree of the family ;— 

Kally Mohun (deceased) Ram Mohun (deceased) Shibnath (died 1862) 

widow Chandmoni, widow Bhubonessury 
died 16th June 1867. 

Nilcomul 

(deft.) i r I 

Kally Prosonno Tarmee Prosonno Jotendro Mohun 

d. 25th July 1866. d. 9th Sept. 1865. (pltf.) 

adopted sou. 

The plaintiff, Jotendro Mohun, stated, that Shibnath, by his will, dated 
22nd May 1862, gave to Bhubonessury power to adopt, and that, after Sbib- 
nath's death, Nilcomul managed Bhubonessury's estate; that, during such 
management, he obtained Shibnath’s will, suppressed it, and set up another, 
which contained no such power of adoption ; that a suit had been brought on 
the second wiU, but the Privy Council, in March 1874, eventually held, that 
the will containing the power of adoption was the genuine one ; that, in 1865 
and 1866, Shibnath’s two sons died; that, since the latter date, Bhubonessury had 
repeatedly endeavoured to adopt a son, but had always been prevented, because 
she was unable to produce the original will giving her power to adopt, and 
that although she possessed copies of the will, people always refused to give 
their sons in adoption without the production of the original, more especially 
pending the litigation which was being carried on concerning the two wills ; 
that, in 1867, Chandmoni, the widow of Ram Mohun, died, and Nilcomul, 
the son of Kally Mohun, succeeded to Chandmoni’s estate; that, subsequently 
in January .1874, Bhubonessury adopted him (Jotendro Mohun, the plaintiff, 
and infant of the age of five years at the time), and on the 29th September 
1877, his adoptive mother brought this present suit on his behalf, claiming a 
ha-ff share with the defendant in Chandmoni’s husband’s estate, on the 
ground that the defendant Nilcomul had, by suppressing Shibnath’s will 
the power of adoption, fraudulently prevented Bhubonessury from 
adopting a son, who would, if the adoption had been made in time, have 
succeeded to a half share in the estate of Chandmoni’s husband; and that^ 

.*!• 
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Ci0Oj notwithstanding the fact that he had been adopted subsequently to the 
defendant's succession, he was entitled to a share in Ohandmoni’s husband's 
estate. The defendant contended that the suit was barred, it not having been 
brought within three years either from the time the alleged fraud became 
known, or from the time of the adoption ; that the estate once having vested 
in him could not be divested by reason of the subsequent adoption ; that he 
had not fraudulently prevented the widow from the adopting; that he had 
committed no fraud, inasmuch as ,Ohandmoni was alive at the time when 
fraud was alleged. 

The Subordinate Judge held that the suit was not barred, that the defen¬ 
dant had through fraud prevented the adoption from taking place during the 
lifetime of Ghandmoni, and that the plaintiff was, therefore, entitled to recover 

The defendant appealed to the Sigh Court. 

Mr. Jackson (with him Mr. M. Ghose and Baboo Isen Ghunder Chucker- 
butty) for the appellant.—As regards limitation.—Supposing the decision of 
the Privy Council in 1874 were taken to be the .starting point of limita¬ 
tion, the suit is barred, as only three years is allowed from the time when the 
fraud is discovered. The widow does not say, it does not matter when I adopted, 
I have still a tight to adopt, but says, the original will was suppressed, and 
that she was prevented through the defendant’s fraud from adopting before, 
and that, in consequence of that fraud, he is estopped from disputing the 
adoption. As to whether the estate could divest.—An adoption cannot 
operate to open out the estate after it has once vested in any person. Kally 
Prosonno Ghose v. Gocool Ghunder Mitter (I.L.R., 2 Cal., 295). This case 
is supported by Mayne, 2nd ed., s. 176, p. 166. 

Mr. M. Ghose on the same side.—An estate once vested cannot be divested, 
see Gobind Ghandra Sarma Mazoomdar v. Anand Mohan Sarma Mazoomdar 
(2 B.L.R., A. C., 313), and Moniram Kolita v. Ken Kolitam (I.L.R., 6 Cal,, 
776). The plaintiff, in order to say that he has a right of suit because he 
was not adopted earlier through the [181] defendant’s fraud, must, inasmuch as 
an adopted son is in the same position as a natural son, go so far as to say that 
a natural son would have a right of suit against a person who had fraudulently 
prevented his (the plaintiff’s) father and mother from living together for a long 
period, and so prevented the plaintiff from being bom during the time of such 
separation, at which time the person, so fraudulently acting, had succeeded to 
an estate to which, had the plaintiff been born, he would have been entitled to 
succeed. Such a suit has never been attempted, and would not lie, the fraud 
alleged being too remote. The adoption in this case took place six years after 
Chandmoni's death. Fraud is not a sufficient reason for a suit to recover 
property which has already vested in somebody else. On whom does the 
plaintiff allege the fraud to have been practised, if it is against himself, he was 
not alive at the time, and no fraud can be perpetrated against a person not in 
existence. The rule of equity that a person cannot take advantage of his own 
wrong, does not extend to oases of this kind. The lower Court has given a 
decree to the plaintiff for half of the property claimed, at all events he can only 
claim a fourth. The defendant cannot be considered to have held as trustee 
for the plaintiff, and the suit is therefore barred— Kherodemoney Dossee v. 
Doorgamoney Dossee (I.L.R., 4 GiJ. 455). 

Ml?. H. Bell (wi^b him Mr. Doss, Baboo Sreenath Doss, and Baboo Bung- 

shee Dhw Sen) for the Respondent.—^Th«:e can be no question of limitation ip 
« , •• 
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this case. The plaintiff oUitns as the iSopted son of Shtbnatb, to succeed to 
a moiety of the estate of his uncle Bam Mohun. Bam Mohun’s widow died on 
the 15th June 1867, and the plaintiff has twelve years to sue in from that date. 
The main fact of the defendant having committed a fraud cannot reduce the 
period of limitation to three years— Ghunder Nath Chowdhry v. Tirthanund 
Thakoor (I. L. E., 3 OaL, 504). 

On the merits there are two main points for consideration :— First, —Is the 
plaintiff, as the adopted son of Shibnath, entitled to a share of Bam Mohan's 
estate, his adoption having taken place after the death of Chandmoni, the widow 
of Bam Mohun, [ 182 ] and after the defendant had succeeded to the inherit¬ 
ance ? Secondly ,—Can the judgment of the lower Court be supported on the 
ground of the defendant’s fraud ? Upon the first point it is contended that 
we are concluded by the case of Kally Prosonno Ohose v. Gocool Ghunder 
Muter (I. L. B. 2 Cal., 295). This caseT w'ill be found to rest entirely on 
previous decisions, none of which, when examined, will be found to support 
the proposition there broadly laid down, that “ an estate once vested cannot 
be divested.” The Privy Council case of Sri Baghunada v. Sri Brozo Ktshoro 
(L. B., 3 I. A., 154), which was referred to in the decision, is directly to the 
contrary. In that case an undivided brother succeeded to an impartible 
eemindari to the exclusion of the widow of the last owner, but after some 
two years, the widow adopted a son, and the brother’s estatd was divested. 
This case, therefore, so far from supporting the decision in Kally 
Prosonno’s case (I. L. B., 2 Cal, 295) is distinctly opposed to it. The other 
oases referred to are, Bamundoss Mookerjea v. Mussamnt Tarinee (7 Moore’s 
I. A., 169), which merely decides that a widow with a power of adoption can 
sue in her own name to recover property belonging to the estate of her late 
husband. The next case —Dukhtna Dossee v. Bash Beharee Mojoomdar (6 W. 
E,, 226)—is so obscurely reported, that it is impossible to say what the facts 
were. Gobind Chandra Sarma. v. Anand Mohun Sarma (2 B. L. B., A. C., 313) 
merely decides that, in litigation, a widow represents the estate. The Full 
Bench case of Kali Das Das v. Krishan Chandra Das (2 B. L. K., F. B. 103) 
turned upon the doctrine of Hindu Law with regard to persons excluded from 
inheritance. The case of Bhoobum Moyee Debia v. Bam Kishore Acharji (10 
Moore’s I. A., 279) merely decided that an adopted son was in no better posi¬ 
tion than a natural son, and as a natural son could not in that case have 
succeeded as heir, so neither could an adopted son. See remarks on this case in 
Mayne’s Hindu Law, p. 170— Bakmabai v. Badhabai (5 Bom. H. C., A. C., 114). 
The case of Gobindo Nath Boy v. Bam Kanay Chowdhry (24 W. E., 183) (alluded 
to in [183] I. L. B., 2 Cal., 307) stands alone, and is questioned in Mayne’s 
Hindu Law, p. 178, and is opposed to the case of Bamundoss Mookerjea v. M. S. 
Tarinee (1 Moore’s I. A., 169), and was not followed in the recent case of 
Prosononath Boy Chowdhry v. Afzolonnessa Begum (I. L. E., 4 Cal., 523). The 
right of a preferential heir to divest an estate which had already vested was 
never questioned until recent years. When a preferential heir came into existence, 
he was allowed as of right his inheritance. Take the case of a sister. A sister 
is not an heir by Hindu Law but a sister's son is an heir; and there is of neces¬ 
sity a suspension of the inheritance until his birth. —Macnaughten’s Hindu 
Law, Vol. II, p. 98, Free, xiv.. Inheritance : Mussamut Solukhna v. Bam Dolal 
Pande (1 Sel. Bep., 324), Karuna Mai v. Jai Chandra Ghose (5 Sel. Bep., 42), 
and Lakhi Priya v. Bhairab Chandra Ohaudhuri (5 Sel. Bep., 315, with Suth. 
Notes). The case of a posthumous or of an adopted, son is far stronger. 
Where the father’s inheritance has been distributed among the heirs, if 
a posthumous son is bom, a redistribution has to be made: Dayabhaga, 
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Chap. I, sec. 45; Dyvakrama Sangi»ha, VI., 21-24. The whole question 
was most fully considered by the late Supreme Court in Gourbullub v. 
Juggernath Pershad Mitter (Mao. Cons, of Hin. Law, p. 169). In that case 
A was adopted by the widow of B, who had predeceased his father 0. 
On the death of C, C’s estate passed to his sister's son. Some two years after 
C's death A was adopted, and it was held that he was entitled to the estate of 
C to the exclusion of the nephews who had already succeeded. In Shamchunder 
V. Booderchunder (1 Sel. Eep., 2nd Ed. 209 ; upheld in appeal, 3 Knapps’ P. C. 0. 
65), A left two widows, one of whom adopted a son J3, and died after the death 
of the adopted son B. The estate passed to A's brother’s sons ; when the second 
widow adopted C, and it was held that C was entitled to succeed to his brother 
B's estate to the exclusion of A’s nephews. This, therefore, is an instance of, 
an estate being divested in favour of a collateral. 

With regard to the question of fraud, it was contended that there was no 
fraud practised on the present adopted son, [18U that, on the contrary, 
if there had been no fraud, some one else would have been adopted; and, there¬ 
fore, if there was fraud, the present adopted son has been the gainer by it. But 
the fraud was against Shibnath’s heir. It is not necessary that it should have 
been against any particular person. Suppose that a child had been ready for 
the adoption Ijefore Chandmoni’s death, and the defendant, knowing that she 
could not survive, had forcibly carried off the son to be adopted, and kept 
him in confinement till Chandmoni’s death,—it cannot be contended that such 
son when adopted would not have been entitled to his share in his uncle’s 
estate; or suppose that, instead of carrying off the boy, he had hired assassins 
to kill him,—can it be contended that the next adopted son would not 
be entitled to all the rights to which the first boy would have succeeded, if his 
adoption had not been fraudulently frustrated ? So far, therefore, as the 
defendant is concerned, the adoption must be considered to have taken place 
at the time the defendant prevented it.—Story’s Equity Jurisprudence, p. 256 ; 
Phillimore on Jurisprudence, p. 226; Mestaer v. Gillespie (11 Ves., 621), Luttrel 
V. Lord Waltham (14, 290) cited, Huguenin v. Baseley (14., Ves. 289), 
Middleton v. Middleton (l Jao. and W., 94), BurHey v. Wilford (2 C. and F., 
102), Segrave v. Kirwan (1 Beatty, 157); where the fraud was not against any 
particular person, but against the next-of-kin. With regard to the share to 
which an adopted son in entitled, Mayne’s Hindu Law, ss. 148 and 49 and 
Ta/ra Mohun Bhuttacharjee v. Kripa Moyee Debia (9 W. B., 423) were referred 
to. 


Mr. M- Ghose in reply.—The case of Rally Prosonno Ghose is not opposed 
t<y the decision of the Privy Council in Sn Baghunada v. Sri Brozo Kishoro 
(L. B. 3 I. A., 154). No doubt, as pointed out by Mr. Mayne (Note 
c. art. 170, Hindu Law), Mr. Justice Mitteb was in error in supposing 
that, in the case before the Privy Council, the property was not joint family 
property; but that error does not in any way affect the [185] soundness 
of his dicision. We do not go the length of saying that in no case will 
a subsequent adoption divest an estate once vested, for it is a well-known 
rule of Hindu Law that the widow herself divests her own estate by adopt¬ 
ing a son. But that is an exception, and persons who are in the posi¬ 
tion of the widow, by operation of the Hindu Law, wiU also come within 
the exception. The Madras case before the Privy Council referred to an 
impartible zemindari, and the widow could not possibly have succeeded. 
Hence the adoption by^he widow had the effect of divesting an estate which, 

under the Bengal school, the widow would ordinarily have taken. It was 
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also a case ot lineal sucoeBsion. This probably accounts ior the qnration not 
having been raided in the Privy Council case. Mr. Mayne himself, while 
pointing out the error abovementioned, approves of the principle laid down 
in ITallv Prosonno Ghose's case (S. D. A. for 1860, ii, p. 340). The distinction 
between lineal and collateral successions in the case of an adopted son is a 
distinction founded upon reason and Hindu Law. The case in 7 Moore decides in 
the negative the question as to whether a woman, having power to adopt.is in the 
position of a woman encciwte. Keshub Chunder Ghose v. Bishnu Pershad Bose 
(S. D. A. for 1860, ii, p. 340,) overrules all the cases in the Select Eeports cited by 
the respondents. The same principle has been laid down in the case of Bask 
Beharee Boy v. Nimaye Chum (W. R. for 1864, p. 223). The case further says, 
that Sumboo Chunder Boy v. Gunga Churn Sein (6 Sel., 291) has been overruled, 
and further shows that a Hindu widow is not a trustee for unborn children. 
The case of Gourbulltd) v. Juggernath Pershad Mitter {Mac. Cions, of Hindu Law, 
159) was a case of lineal and not collateral succession ; the question of vesting 
and divesting was not touched upon. The defendants there were sister’s sons, 
and therefore, we may take the principle, that sister’s sons should have pre¬ 
ference to grandsons, to be overruled by the latter cases ; the case was not 
even opposed by the sister’s sons^ and it comes within the exception quoted by 
Mayne in art. 176. The case of Dukhina Dossee v. Bash Beharee M(yoomdar 
(6^W. R., 221), [186] directly decides the question whether succession could 
be suspended until the adoption. The Judges there do not mean that a widow 
loses all right to property after twelve years, but that if a widow is dispossessed 
and chooses to adopt after twelve years have passed, her power to adopt is lost. 
I say that if the widow is in possession, she can adopt at any time during 
possession. Kali Das Das v. Kriskan Chundra Das (2 B. L. R., F. B., 103) 
supports my argument, that a widow having a power to adopt does not hold 
as trustee for the son who might be adopted. The case of Gobmdonath Boy 
V. Bam Kanay Ckowdkry (24 W. R. 188), alluded to in T. L. R. 2 Cal., 307, 
was referred to as an authority, that a Hindu widow succeeds, and not as 
trustee for anybody. The allegation of fraud has no bearing on the case; the 
fraud alleged is against Shibnath’s estate in the lifetime of Chandmoni. Fraud 
must be committed against a person and not an estate, and the person must 
be in existence at the time; but even allowing it to be possible to commit 
fraud against an estate, Shibnath had no estate during the lifetime of Chandmoni. 
The distinction between the English cases and the present is, that (i) those 
cases refer to fraud against individuals in existence, (ii) that such individuals 
were deceived by the fraud, and with the immediate view of obtaining the 
object required, the fraud must lead to a deception; but here the widow knew 
she bad power to adopt, therefore it could not be fraud as against|)ier. Before 
it can be said that we cannot take advantage of our own wrong, it must 
be shown, that this was a fraud against Chandmoni, and that Chandmoni 
was prevented from doing a particular act by our fraud, which otherwise 
she would have done. It cannot be a fraud against the widow, as the 
widow's estate remained intact; and it could not be a fraud against the 
adopted son, as he was not at the time in existence. Even if there was fraud, 
it is too remote. 

The Judgment of the Court (Morris and Tottenham, JJ.) was 
delivered by 

HotpIb, J. —We understand the real plaintiff in this suit to be a minor, one 
Jotendro Mohun Lahuri, represented by [187] his mother andgua>rdian, Bhubo- 
nessury Dabia—otherwise the suit would not lie. The plaintiff then lays 
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<daim to the share* of the estate left by Chandmoni Dabia, widow of Bam 
Mohun Lahuri, the uterine brother of his adoptive father, late Shibnath 
Lahuri. 

Chandmoni Dabia died on the 2nd Assar 1274, which corresponds with 
the 16th June 1867. The plaintiff was adopted on the 10th Magh 1280, which 
corresponds with 27th January 1874, by Bhubonessury Dabia, under permission 
granted to her under the will of her late husband; and though the defendant was 
the sole heir, at the time of her death, to the entire estate left by Chandmoni Dabia, 
his succession to one-half thereof is contested by the plaintiff in this suit on the 
ground that his adoptive mother was unable, in consequence of the fraudulent 
acts of the defendant, to exercise, before the death of Chandmoni Dabia, the 
power of adoption which was granted to her by her husband. 

The Subordinate Judge of the Qourt below has given the plaintiff a decree. 
In his judgment he recites certain facts, which he says are “ sufficient in 
themselves to bring home to the conviction of the Court that plaintiff exerted 
all her available means to adopt a child while Chandmoni was living, but that 
the intrigues played by the defendant stood in the way and prevented the 
adoption taking place till after the death of Qhandmoni, in Magh 1280, when 
she succeeded in adopting the minor Jotendro Mohun.” He holds that the 
principles of equity should interfere in such a case to deprive the wrong-doer 
o| the rights which he has acquired by the wrongful acts committed by him, 
and that the effect of the fraud perpetrated by the defendant entitles the 
plaintiff in equity to obtain the relief which he seeks. Against this decision 
the defendant appeals. He contends, first, that no such act of fraud on his 
part has been established in evidence as goes to show that Bhubonessury 
Dabia was prevented from adopting any boy, much less the present plaintiff, 
prfor to the death of Chandmoni Dabia; and secondly, that even if it be held 
that he committed a fraud on Bhubonessury Dabia in suppressing the will of 
her husband, that fraud is too remote Cl88j to enable the Court to divest in 
favour of the plaintiff an estate which has already vested for a long time past 
in him, the natural heir. 

Before entering into the question of fraud, it is necessary to notice an 
argument which has been much insisted on by the respondent’s counsel, to the 
effect that fraud or no fraud, the plaintiff, as adopted son of Shibnath Lahuri, 
is entitled to his share of the family estate left by Chandmoni Dabia; in other 
words, the plaintiff, as heir of Shibnath Lahuri, is entitled to succeed both 
lineally and collaterally to any estate to which Shibnath Lahuri, if alive, could 
lay claim. This ai-gument has been noticed by the lower Courts, and overruled 
by it on the futhority of the case of Kally Prosonno Ghose v. Gocool Chunder 
Mitter (I. L. R., 2 Cal., 295), in which it was decided that a subsequent 
adoption, after the succession has opened out, cannot confer on the adopted 
son the right to succeed collaterally and to divest the person in whom the 
property has already vested as heir to the deceased. Several cases have been 
cited to us as authority to the contrary, but no single instance has been adduced 
in which, in a case of collateral succession, an estate once vested has been 
divested by reason of a person being brought into existence subsequently, who, 
if he had been in existence at the time when the succession opened out, would 
have been a preferable heir. The general rule, that the right to succession is a 
right which vests immediately on the death of the owner of the property, and 
cannot, un^er any circumstances, remain in abeyance in expectation of the birth 
of a preferable heir not 'conceived at the time of the owner’s death, was declared 

by the late Sadder Dewani Adawlut in the ease of Keshub Chunder Ghose v, 
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Buknu Perskad Bose (8. B. A. for 1860, ii, p. 240) and since that date this 
ruling has been universally followed. The Privy Council recognize it in the 
case of Bhoobum Moyee Dabta v. Bam Kiskore Acharj (10 Moo. I. A., 
279), and declare the ordinsjiy rule to be, that in no case can the estate of the 
heir of a deceased i)erBon vested in possession be defeated and divested in 
favour of a subsequently adopted son, unless the [189] adoption is effected by 
the direct agency of the former heir with his or her express consent. The cases 
of Gourbullab v. Juggemath Pershad Mitter (Macnaghten’s Cons, of Hin. 
Law, p. 169), and Sri Baghwnada v. Sri Brozo Kiskoro (L. R., 3 I. A., 164) 
cannot be said to be in opposition to this rule. In the one case a grandson, 
and in the other case a son, took by adoption lineally the estate of the grand¬ 
father and of the father, as against a nephew and a half-brother. These cases 
are no authority for holding that if succession to an estate collaterally had 
opened out before tlie' adoption, either t(^e nephew or the half-brother could 
have been divested in favour of the subsequently adopted grandson or son. The 
only ground, therefore, on which it seems to us the p]«.intiff can lay claim to 
the property in suit, is by asking the Court as a Court of Equity to place him 
as heir of Shibnath Lahuri in the position which, but for the fraud of the 
defendant, he would have obtained. That a fraud was committed by the 
defendant on Bhubonessury Dabia in suppressing the will of Shibnath Lahuri 
and. setting up a false will, and thereby putting obstacles in the way of her 
taking a son in adoption, cannot, we think, be doubted. On this liead we 
are disposed to agree with the finding of the lower Court. The only question 
is whether the present plaintiff, standing as he does in tJie position of 
heir to Shibnath Lahuri, is entitled to say that the defendant is estopped 
by his fraud from relying on the adoption of the plaintiff being of a 
date subsequent to the death of Chandmoni Dabia. Various cases, such as 
LtUtrel V. Lord Waltham (14 Ves. 290), Middleton v. Middleton (1 Jac. and 
W., 94), Segrave v. Kirwan (l Beatty, 167), Bulkley v. Wilford (2 C. k E., 
102), have been cited to us as authority in support of the proposition that 
Courts of Equity will, on proof of fraud, divest property once vested in favour 
of the rightful heir. But none of these seems to us to meet a case like the 
present, where, as we judge from the evidence, the heir, that is the present 
plaintiff, was not even in existence when the fraud was [190] committed by 
the defendant. So far as the plaintiff himself is concerned, it may be said that, 
but for the opposition made by the defendant to the wiU of Shibnath, which his 
widow set up, the present plaintiff would never have inherited his estate at all. 
If the evidence is to be believed, Bhubonessury Dabia was foiled by this opposi¬ 
tion of the defendant from adopting in the interval between the death of her 
last surviving son, and the death of Chandmoni, some boy other than the plaintiff. 
It is also apparent that the fraud of the defendant was not concealed in any way 
from Bhubonessury Dabia; she was from the first, that is from the time of the 
death of her husband, aware of the existence of the will in her favour, which 
empowered her to adopt a son, and it may, with some justice, be said, that 
between Srahun 1273, or July 1866, the date of the death of Kally Prosonno 
Lahuri, her last surviving son, and Assar 1274, or June 1867, the date 
of the death of Chandmoni, Bhubonessury had ample opportunity to adopt 
a son ; and that the mere circumstance of persons, who were applied to, being 
unwilling to give their sons in adoption by reason of the counter-will set up by 
the defendant, is not a sufficient ground for holding that Bhubonessury 
Dabia could not adopt a son. The difficulties which stood in her way 
were no more than natural difficulties, such as might be encountered by 
anyone whose right to adopt was disputed bond fide, and therefore, the 
defendant, as sole heir of Chandmoni at the time of her death, became legally 
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in KeY estote? It seeihs to as, therefore, thst the fraud, oonuhitted bjr 
the defendant so far as it affects the plaintiff, is of too remote a ic^iacaeter fw 
this Court, as a Court of Equity te disturb the estate which naturally vested in 
the defendant as sole heir of Chandmoni at the time of her death. 

We, therefore, set aside the decree of the lower Court, and dismiss the 
suit of the plaintiff, Jotendro Mohun Lahuri, with costs in both Courts. 

Appeal allowed. 


NOTES. 


[This case was affirmed by the Privy Council in (IMS) 12 Cal. 18 P. C. 
For Notes, see the Notes to that case in the Law Reports Reprints.] 


[191] OMGINAL CIVIL. 

The 3rd May, 1881. 

Present ; 

Mr. Justice Wilson. 

Sibbosoondery Dabia 
versus 

Bussoomutty Dabia and others. 

Hindu Law — PartUton — Grandchildren—Right of grandmother to share. 

In a suit for partition among the members of a joint Hindu family, consisting of the 
heirs in different degrees of five brothers, a decree for partition according to certain pro¬ 
portions was made, subject, so far as the decree affected property derived through the eldest 
brother, to maintenance for his widows. Among other parties to the suit were B, the 
granddaughter by the eldest son of A, and C, her second son. C died in 1880, leaving a widow 
D and four infant sons. 

A, who was not party to the partition suit, now sued B and D and the infant sons of C 
for a declaration that she, as sudi widow and mother, was entitled to a share in the parti¬ 
tioned properties equal to those of her granddaughter B, and her grandsons, the infant 
sons of C. 

Held, that such a suit would lie, it not being a suit for partition exclusively 
among grandsons, and that A was entitled to an equal share with her granddaughter and 
grandsons in the properties which, under the partition decree, had been allotted to the 
representatives of her husband, and to a life-interest in the income of the property remaining 
unp«rtitioned. 

This was a suit for a declaration that the plaintiff was entitled to share in 
the property of her deceased husband, which had been partitioned in a suit to 
which she was not a party. 

The plaintiff stated that she was the sole widow of one Cowar Suttya 
Prostmno Ghosal, who died bn the 15th July 1851, intestate, leaving bitn 
surviving the plaintiff, and two sons by her, Suttya Bunjun Ghosal and Suttya 
Krishna Ghosal, both of whom had since died. 

At idle time of his death, Cowar Suttya iProsunno Ghosal was entitled to a 
fifth share in certain properties. His brothers, Suttya Chum Ghosal and Suttya 
Shum Ghosal, his nephew Suttya Jebbun Ghosal, and his sister-in-law Sreemutty 
Tarrasoondery Dabia, thft widow of a Inother Suttya Bhuokto Ghosal, were 
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each entity to a fifth shaco in these properties. Im} Suttys Cbora OhosaX 
died on the 21at January 1855, intestate, leaving a widow. Bant Bissomoyee 
Dabia, and two sons by her, Suttya Nundo Ghosal and Suttya Suttya Ghosal, 
his heirs and representatives. 


The plaintiff’s eldest son, Suttya Bunjun Ghosal, died intestate on the 15th 
of Nqyember 1867, without male issue, but leaving a widow, Sreemutty 
Soorosoondery Dabia, who subsequently gave birth to a daughter, Sreemutty 
Bussoomutty Dabia, and died shortly afterwards. Suttya Jeebun Ghosal died 
on the 29th July 1866, intestate, and without issue, leaving a widow Sreemutty 
Surbomungola Dabia, his sole heiress, Suttya Churn Ghosal died on the 16th 
August 1869, intestate, without issue, leaving his nephews Suttya Nundo 
Ghosal, Suttya Suttya Ghosal, and Suttya Krishna Ghosal his heirs and 
representatives. 

In 1871, Suttya Suttya Ghosal instituted a suit for partition against Suttya 
Nundo Ghosal, Suttya Krishna Ghosal, Sreemutty Surbomungola Dabia, 
Sreemutty Tarrasoondery Dabia, and Sreemutty Bussomutty Dabia, and from 
that time the family separated in food. In 1872 a decree for partition was 
made, and it was (among other things) declared that Suttya Krishna Ghosal 
was (subject to the right of the present plaintiff as the widow of Suttya 
Prospono Ghosal, to maintenance out of such portion of his share as was 
derived from Suttya Prosunno Ghosal) entitled to five equal thirtieth parts or 
shares of the property to be partitioned,and that Sreemutty Bussoomutty Dabia, 
as the only daughter and sole heiress of Suttya Bunjun Ghosal, was (subject to 
the rights of the present plaintiff as such widow to maintenance out of such 
portion of the share of Sreemutty Bussomutty Dabia as was derived from Suttya 
Prosunno Ghosal) entitled to three equal thirtieth parts or shares. The decree 
directed a partition to be made, subject to the rights of the present plaintiff to 
maintenance, and a Beceiver was appointed. The plaintiff's younger son, Suttya 
Krishna Ghosal, died on the 20th August 1880, intestate, leaving him surviving 
his widow, Sreemutty Soudamini Dabia, and four infant sons, Suttya Bhoosun 
Ghosal, Suttessur Ghosal, Suttya Nundo Ghosal, and Suttyajeet Ghosal. The 

f laintiff now instituted a suit against Sreemutty Bussoomutty Dabia, and 
193] the infant sons of Suttya Krishna Ghosal, and Sreemutty Soudamini 
Dabia, and the Beceiver, praying that it might be declared that, upon the 
events which had happen^, the plaintiff, as such widow and mother, was 
entitled to a share equal to that which was allotted to the infant defendants, 
and a moiety of that property which was allotted to Bussoomutty, and also 
a one-fifth share in the properties which remained unpartitioned, for partition; 
and that the Beceiver might be restrained from parting with the property in 
his hands. 

Bussoomutty, in her written statement, contended that the plaintiff was 
not entitled to participate in the property left by her father and uncle; 
that the plaintiff haul notice of the partition suit, and ha,d been maintained as 
therein was provided; that not having intervened and having accepted main¬ 
tenance, she was precluded from questioning the validity of the decree, or 
from reopening the same. Soudaminee and the Beceiver also put in written 
statements. 


Mr. Boimerjee (with whom waa Mr. Branson), for the plaintiff, cited the 
ease of Bilaso v. Dina Nath (I. L. B., 3 All., 88), and the unreport^ caise of 
Sreemutty Dossee v. Kwmall Deb (Suit No. 235 of 1877), in support of the 
claims put forward by his client. 
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Mr. Sale (with‘whom wjas Mr. Jackson) for the defendant Bussoomutty 
contended, that the frame of^the suit was improper. It was a suit wherein it 
was sought by an outsider to'vary a decree made in a former suit to which she 
was not a party. The proper remedy was, either to be made a party in the 
original suit, or to wait until the partition proceedings already directed had 
been fully carried out, and then to bring separate suits against the parties 
against whom she claimed partition. Whatever right a widow might have to 
partition her husband's estate, so long as it remained joint and undivided, there 
was nothing to show that the right to partition remained when that estate had 
been divided and the shares allotted separately to the sons. It is submitted that 
the widow’s right to maintenance alone remains. But in this case a grand¬ 
mother claims partition as CIM] against her grandchildren, and it is submitted 
that it is concluded by authority that she has no such right. See Puddunt 
Mookee Dossee v. Payee Monee Dossee (12 W. B., 409) ; same case considered 
on review (13 W. E., 66); Mayne’s‘Hindu Law, 417; 2nd edition. The grand¬ 
mother only takes a grandchild's share. 

Mr. Stokoe and Mr. Henderson for Soudaminee and the infants. 

Mr. J. G. Apcar for the Eeeeiver contended that he was not a necessary 
party, and cited Hem Chunder Chunder v. Prankristo Chunder (I. L. B, 1 
Cal., 403). 

Wilson, J. —This is a suit by a widow to enforce her claim to a share in 
certain properties of her deceased husband, which are being partitioned between 
her husband’s descendants. The husband was one of five brothers, and those five 
brothers and their descendants continued to live jointly till the partition in 
question ; he died leaving a widow (the plaintiff) and two sons. The first son 
was Suttya Bunjun, who died before the partition decree, leaving his daughter 
Bussoomutty (the first defendant) his only daughter and heiress. The second 
son, Suttya Krishna, was alive at the date of the passing of the partition decree; 
he has since died, leaving four sons, the infant defendants, his heirs, Suttya 
Bhoosun, Suttessur, Suttya Nundo and Suttyajeet. The partition suit was 
instituted some years ago for the partition of the whole family property, and the 
decree in that suit was made on the 28th November 1872. That decree gave 
Suttya Krishna, the son of Suttya Prosunno, five-thirtieths, and Bussoomutty 
Dabia three-thirtieths, of the family property in their character as heirs to 
Suttya Prosunno. Suttya Krishna also took a share in some property of 
.another member of the family, but that is not in question in this suit. The 
partition decree having been made, the partition was proceeded with ; but by a 
oertain order made in the suit, a particular portion of the immoveable property 
was directed to remain unpartitioned, and these properties are now in the hands 
of the Beoeiver. Under [1S8] these circumstances, the plaintiff claims a 
•share in the partitioned property equal to that which was allotted to the 
infant defendants, and a moiety of that property which was allor.ted to 
Bussoomutty, and also a one-fifth share in the properties which remain 
unpartitioned. The suit came on for settlement of issues, and the only question 
which arises is, whether such a suit will lie under the circumstances. It 
appears to me that the whole weight of authority is in favour of the plaintiff. 
The earlier cases cited in Mayne, s. 404, and in I. L. B., 3 All., 88, and an 
unreported case. No. 235 of 1877, Sreemutty Dossee v. Kwmall Deb, delivered by 
PONTIFBX, J., are on all fours with the present case ; whilst, on the other hand, 
there are the cases reported in 12 and 13 W. B., pp. 409 and 66, of Puddum 
Mookee Dossee v. Bayee Monee Dossee, It is not necessary to say, whether 
this can or cannot be. reconciled with the other authorities,—^it is sufficient 
to say that it is distinguishable: in that case the partition was exclusively 







^ ' * » ' ' . ’ i ' 

lli« gr«^^ tod ths gmndmothor wi» iio£ dii^tlad toa ihwdi 
i^tnnaciUioi^ «fdbd ^e oaaebeliaveFoiMeil^ J.» is not a partition ainoni^ 
Siaiia^bMSr, ? !Clte liaoew ivpilE^ t&smIoYe, direct that the plaintifiF is entitled to an; 
eqnat share 'with the defendant Bnssoomatty and the infant defendants, in the 
propertira whioh, under the partition de<»ree, have been allotted to the represen' 
tatives of Suttya Prosunno, and to a life-interest in the income of the xwoperty 
remaining unpartitioned. The Beceiver's costs will come out of the estate. 


Decree granted. 

^ . • Attorneys for the Plaintiff ; Messrs. W. 0. Bonnerjee and Sons. 

Attorney for the Defendant Bussoomutty: Baboo Qonesh Chimder Chunder* 
Attorneys for theBeoeiver : Messrs. Swinhoed Co, 

Attorney for the Defendant Soudaminee: Mr. Gillanders. 

* HOTSa* 

[ORANDMOTHBR’B RIGHT AT PARTITIOH— 

Tlie right of the grandmother was again affirmed in (1882) 8 Cal. 649 ; (1887) 15 C^l. 292 
at 806: (1904) 31 Cal. 1065.J 


[196] APPELLATE CIVIL. 

The doth March, 1881. 

Present: 

Mr. Justice Pontipbx and Mr. JusTfcE Field. 

NajibuUa Mulla.Defendant 

versus 

Nusir Mistri.Plaintiff. 

Bond—Description of property—General words — Registration.' 

In consideration of a loan, A gave a bond, by whioh he covenanted ** not to alienate the 
property of himself and his daughter or the rest of his own property, until the loan secured 
by the bond was paid." The bond was recorded under the Registration Act in the book 
numbered ” four ’’ required to be kept by the Act. A subsequently sold his immovable pro¬ 
perty, and the conveyance was recorded in the book numbered " one," in whioh documents 
relating to immoveable property have to be recorded. In a suit by the bond-creditor against 
the purchaser seeking to establish a lien on A'e immoveable property by virtue of the bond,— 

Reid, that the general words used in the bond were not sufficient to give a lien upon any 
specific property, and that the fact that the bond had been recorded in book " four " showed 
that it was not the intention of the parties that the immoveable property of the debtor shoulu 
^ chaiged. 

Doss Money Doasee v. Jotimenjoy MulUek (I. L. B., 8 Cal., 868) followed. 

Rdfkmmr Bamgopai Narayan Singh v. Bam Dutt Chowdhry (5 B. L. B., 264) disting¬ 
uished. 

The plaintiff in this case was a bond-creditor of one Kamaruddi Sheilch. 
The d^ndant, subsequently to the date of the bond, purchased certain 
prop^y &om ^maruddi Sheikh. The plaintiff having obtained a money-deorea 

* Appeal from Appellate Decree, No. 2951 of 1879, against the decree of A. T. MadeiiU, 
ESsq., Judge of tile 24-Paigannas, dated the 22nd September 1879, affirming the decree of 
Baboo Jogesh dhunder Hit^, First Mussif of Alipore, dated the 80th Decern^ 1OT8. . J 

OtSt.’—Wk ' 










iwgldbdBt SftmiufMSi B&0ilcbj Wtiikitod the present suit against the^efen^aiit^l 
Ollier to estal^sh a lien bn what lm olainied to be his mortgage-htaja agwnst-' 
the land^purchatsed by the defendant. The defendant denied that tlw plara-. 
tiff-a bond gave him any lien whatever, and insisted that it was a mere nmn^- 
bond, and that his purohase, therefore, was not affected by the bond. [197 J 
The words of the bond were, “ Kamaruddi Sheikh engaged not to alienato 
the property of himself and bis daughter for which he was about to sue or the 
rest of his own property, until the loan secured by the bond was paid off." 
The plaintiff insisted that these words gave him a charge or a lien on the 
whole of Sheikh Kamaruddi’s property, as also the property which he might 
recover in the suit referred to in the bond. 


Both the lower Courts decided in favour of the plaintiff, that, under these 
words in the bond, he had a lien on Sheikh Kamaruddi’s property, and on the 
specific proiwrty which had been purchased by the defendant. 

The defendant appealed to the High Court. 

Baboo Bash Behary Ghose for the Appellant. 

Baboo Gurudas Banerjee for-the Bespondent. 

The Judgment of the Court (PONTIFEX and FIELD, JJ.) was delivered by 

Pontifex, J. (who, after stating the facts of the case as above, continued);— 
Before the District Judge two authorities were cited; one of them— Doss 
Money Dosec v. Jonmenjoy Mulltck (T. L. R., 3 Cal., 363)—is an authority to- 
show that general words like those used in this bond would be insufficient to- 
give a creditor a lien upon any specific property. The other is a Full Bench 
case, Ba^kumar Bamgopal Narayan S^ng v. Bam Dutt Chowdhry (5 B. L. R., 
264), and is relied upon by the plaintiff to show that, in this particular case, 
there was sufficient mention of property in the bond to give him a lien. Now 
the construction that ought to be put upon documents of this nature is stated 
very plainly in Sugden on " Vendors and Purchasers," page 711, ^14th edition. 
It is there laid down that it is a general rule, although it may not hold univer¬ 
sally true, that “ a covenant to convey and settle lands will not be a specific 
lien on the lands of the covenantor, but the covenantee will be a creditor 
by specialty." That accords with the decision in Doss Money Dossee v. 
Jonmenjoy MuUick (I. L R., 3 Cal., 363), to which I have referred, and it also 
accords with common sense and reason. 

[1983 Even without these authorities, we should be of opinion that the- 
words used in this bond are too vague and uncertain to pass any lien. In fact, 
no specific property whatever is mentioned by situation. In the case of Baj- 
kumar Bamgopal Narayan Sing v. Bam Dutt Chowdhry (5 B. L. R., 264), 
referred to, property situate in certain specific mouzas is mentioned, and there¬ 
fore that case is distinguishable from the case now before us. 

On the ground, therefore, that the words of this bond are too vague and 
general to give any specific lien, we think that the decisions of the Courts 
below should be reversed; and in addition to the authorities above referred to, 
we find it laid down in Maepherson’s book on Mortgages, page 64, that ‘‘the 
property intended to be mortgaged should be described, so that it may be 
readily recognized and identified, and so as to meet the requirements of the' 
Registration Act." 

Now we find from section 21 of the Registration Act, that " no non-test* 
amentary document ^relating to immoveable property shall be accepted for 
registration, unless ft contains a description of such property suffioiMit to 
identify,the same." me also find that this particular bond was recorded undc^ 
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thd Bd^s1;#ati(Hi Act in the book ntimbored ^ foinr’* requiired'to be kept by the 
Act j- but by the proweions of* the Begistration Act, all documents which relate 
to immoveable property, and which are not wills, are to be recorded in book 
‘*one,” \^hile in book ** four*' are to be entered documents which do not relate- 
to immoveable property. We think, therefore, that this bond having been 
entered in book ‘ four,” shows,pretty plainly what the intention of the parties 
themselves was, when this instrument was registered. If they had supposed 
that it gave a lien upon specific immoveable property, it would have been their 
duty to havQ it recorded in book “one,” and unless it was recorded in book 
“ one,” there would be no protection for a purchaser buying from a bond- 
debtor, for no search of the indexes required to be kept by the Act would 
give him notice that land belonging to the bond-debtor had been hypothecated. 
Putting it at the hbi^est, the parties before us stand in precisely the same 
position. Even if the plaintiff intended te obtain a lien on liis debtor’s land, 
[199] he would only be in the same position as the defendant, viz., a purchaser 
for valuable consideration. But the defendant, being in this position, has 
taken the precaution to register his conveyance as a conveyance of immoveable 
property, whereas the plaintiff has only taken under a bond in these vague 
and uncertain words, and has failed to register it properly as a document 
relating to immoveable property, 

" ‘We think that the decision of the Courts below must be reversed, and 
this appeal decreed with costs. 

Appeal allowed. 

NOTES. 

[I. COVENANT NOT TO ALIENATE-WHEN A CHARGE— 

In (1886) 9 All. 158 a different rule was laid down, though specific property was not 
mentioned: (1890) 12 All. 175. Dp, Rash Behary Ghose in his Mortgage Vol. I (1911) p. 172 
observes with reference to the dictum in this case as to specific property, that it is based upon 
a misapprehension of the passage quoted from Sugden, but that “ the decision itself may 
perhaps be supported on the ground that there was no intention on the part of the grantor to 
create any charge whatever on his property cf Omrao v. Secretary of State etc. (1892) 19 I. 
A. 95 = 19 Cal. 584.” 

II. NATURE OF INSTRUMENT AND MODE OF REGISTRATION— 

See also (1895) 18 Mad. 364 ; (1906) O. C. 227, (1906) 33 Cal. 1133 = 10 C. W. N. 
1010 = 4 C. L. J. 121; (1907) 35 Cal 845 = 12 C. W. N. 316 = 7 C. L. J. 149.] 


[7 Cal. 199 

The noth Aprtl, 1S81. 

Present; 

Mr. Justice Pontifex and Mr. Justice Field. 


Doorga Narain Sen.Plaintiff 

versus 

Baney Madhub Mozoomdar.Defendant.’*' 


Constructive notice—Principal and Agmt—Fraud hy Agent—Liability to third persons. 
When a person is proved to have had a knowledge of certain facts, or to have been in a 
position, the reasonable consequence of which knowledge or position would bo, that he would 

* Appeal from Appellate Decree, No. 1631 of 1880, against the decree of J. P. Grant, 
Esq., Judge of Hooghly, dated the 28th of June 1880, reversing the decree of Baboo 
Slri Nath Roy, Subordinate Judge of that District, dated tha SOth November 1878. , 





have been lad to n>ah» further eaqidry, erhioh would have disoloeed a particular iabt, tha law 
fixes him witii having himaelf had notice of that particular fact. !niere may be such wilftU 
negligence in abstaining from enquiry into facts which would convey actual notice, as may 
properly be held to have the consequences of notice actually obtained. But if theret is not 
actual notice, and no wilful or haudulent turning away from an enquiry into, wd oonse. 
quent knowledge of, facta which the ouroomstances would suggest to a prudent mind, Hitti 
the doctrine of oonstmotive notice ought not to be applied. 

Constructive notice may apply as against third persons from a neglect to call for deeds 
and doeoments of ^tie ; bat not to the same extent where a Bcgistntion Aot is in operation, 
as it would where no B^i^tration Aot prevails. 

Agra Bank v. Barry (L. B., 7 H. L., 135) followed. 

OOO] If an agent, authorized to sell property, commits a fraud against his prinoipal, the 

principal is the person who onght to snSn, and not a stranger. 

« 

Hunter v. WaUere (L.R., 7oh. App., 66) and Bam oomar Koondoo v. McQueen (11 B.L.R., 
83) followed. 

This was a suit to recover pos^sion of certain property known as Chur 
Gupidparrah. It appeared tha(i the defendant Baney Madhub klozoomdar was 
convicted of an offence under the Penal Ciode, and was imprisoned. At the 
date of his conviction, he was the owner of Chur Guptiparrah under two leases 
from the two zemindars, who were proprietors of the Chur. One of these 
leases was in his own name, and the other was in the name of his cousin, 
named Bara Bakhal Das Mozoomdar. On the 29th October 1869, upon his 
imprisonment, Baney Madhub gave a power<of-attorney to Bara Bakhal Das 
Mozoomdar and to Dindyal Mozoomdar and Badha Gobind MuUick, which 
p(^er contained an authority to any two of the attorneys to sell his property 
** if occasion arose.’* Previous to his conviction and imprisonment, the zemin> 
dar, under whom the second of these leases was held, had institute a suit for 
arrears of rent. That suit was pending when Baney Madhub was convicted. A 
decree was made in the suit, and a sale of the tenure created by that lease was 
directed; and on the 6th November 1869, it was purchased in execution of that 
decree in the name of Baney Madhub’s cousin, Gopal Das. Subsequsntly in 
August 1870, two of the persons named in the power-of-attomey, viz., Bara 
Bakhal Das and Badha Gobind Mulliok, conveyed the other lease of eight 
to Gopal Das and Chota Bakhal Das, Baney Madhub’s brCther, ostensibly for 
valuable consideration. Afterwards, about Christmas 1876, the plaintiff purchased 
both these leases. They were conveyed to him by a kobala executed by Gopal 
Das and Ghota Bakhal Das. When Baney Madhub was discharged from 
prison, he took proceedings under the Criminal Procedure Code to obtain 
possession of these properties; and an order was passed in his favour, 
whereupon the plaintiff instituted this suit to recover possession, as a 
purchaser for value without notice, of the two properties from Gopal Das 
Mozoomdar and Ghota Bakhal Das Mozoomdar. The lower Courts holding 
[ 201 } that the transactions were benami, dismissed the suit. The plaintiff 
appealed to the High Court. 

Mr. Branson and Baboo Bashbehary Ghose and Baboo Uma Kali Mookerjte 
for the Appellant. 

Mr. BzU and Baboo Otmtdas Banerjee, Baboo Brisk Chunder Chowdhry 
and Baboo Saroda Prosonno Boy for the Bespondent. 

The IvAimmi of the Court (Pontifex and Field, JJ.) was delivered by 

PontifBEt are of opinion that the judgment of the lower Appellate 

Cburt must be reversed, as we think that the learnt District Jud|^ has unduly 



BXNBY.MADlftl&r/I^ZOOS^ 

Hfcipefeohed the Soctrihe of oonstraotiire notice a^nsttiie plaintiff^ appellant 
That doctrine, so far as we hare to consider it in this case, may be stalted as 
follows : When a person is proved to have had a knowledge of certain faOts, 
or to have been in a position, the reasonable consequence of which know* 
ledge or position would be that be would have been led to make further enquiry 
which would have disclosed a particular fact, the law fixes him with having 
himself had notice of that particular fact. For there may be such wilful neg* 
ligraoe in abstaining from enquiring into facts which would convey actual notice 
as may properiy be held to have the consequences of notice actually obtained. 
But if there is not actual notice, and no wilful or fraudulent turning away from 
an enquiry into, and consequent knowledge of, facts which the cifcumatances 
would suggest to a prudent mind, then the doctrine of constructive notice 
ought not to be applied. Constructive notice may apply as against third per¬ 
sons from a neglect'to call for deeds and, documents of title ; but not to any¬ 
thing like the same extent where a Begistration Act is in operation, as it 
would where no Begistration Act prevails —Agra Bank v. Barry (L. B., 7 H. 
L., 135). Even in England, wbere conveyancing is a science, and title is 
deduced by an abstract and production of deeds, it has been considered that the 
doctrine of constructive notice has been pushed to its extreme limit, and with the 
much laxer prao«[202]tioe in this country it requires even more careful applica¬ 
tion against a purchaser for value. (His liordship then stated the facts of 
the case as above, and continued.) Both of the Courts below have held, that 
the sales or conveyances to Gopal Das under the zemindar’s decree, and 
t<r Gopal Das and Chota Bakhal Das from the two attorneys, were 
benami transactions for Baney Mud hub ; and that finding binds us on this 
appeal. Perhaps the evidence as it now stands may be sufficient to support 
such finding that these two sales or conveyances were actually benami ; but 
speaking for myself, I must say that I am by no means fully satisfied that 
they were benami. But whether they were benami or not, does not appear to 
ns to affect the present question. The question which we have to decide is, 
whether the plaintiff in this case is a purchaser for value without notice. In 
dealing with that question the District Judge has considered that the plaintiff 
had notice, at the time of his purchase, of all the circumstances which have 
been subsequently proved in evidence in this case—of all the circumstances 
which led both the Courts below to hold that the two original transactions 
were merely benami transactions. Now, what are these circumstances ? Firstly, 
with regard to the first sale under the zemindar’s decree, the learned District 
Judge has expressed his opinion that the rent was purposely allowed to fall into 
arrears. But he was hardly justified in pressing that against the plaintiff, 
because the rent-suit instituted by the zemindar was instituted previously to 
Baney Madhub’s conviction, and therefore, if rent had been allowed to fall into 
arrears, it had been so allowed by Baney Madhub himself. Secondly, the learned 
Judge next relies upon the fact, as found by him, that Gopal Das, the osten¬ 
sible purchaser at that sale, had no funds with which he could make the pur¬ 
chase. But though that may have been proved in this suit, it does not 
necessarily follow that the plaintiff was aware of it at the date of his purchase. 
Indeed, Gopal Das was entitled to a share in family property; and, from the 
circumstance that the plaintiff, on his purchase, took from Gopal Das a 
guarantee to which I shall refer presently, it might be inferred, that the 
plaintiff considered Gopal Das as a person not without means. Thirdly, the 
teamed Judge relied on the fact proved [208] in this suit, that, after the 
purchase by Gopal Das, the rents of the property were .paid out * of the 
itends df Baney Madhub, and not out of the funds of Gopal Das; but 
the'knowledge of this fact does not appear to have been brought home to the 
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Th'^ '«»roiimstiaQoe8 might havd b^eh si;f!ioieiit %b suipipoiHi febe 
findings of the Courts below, as between Baney 'Madhub and GbjHfcl 'Bla, 
Imt it by no means follows, that the purchaser had any knowledge, at t4ie 
time he purchased, of the ou?oumstances which have been proved at the healing 
of this case ; and if he was in honest ignorance at the time of his purchase, of 
course he ought not to be bound by any of such circumstances. With respect 
to the second conveyance by the two attorneys, the learned Judge coniMered 
that it Was benami, because there was no proof of any pressure of liabilities 
which would justify the sale. But in reality there was then a debt due from 
Baney Madhub to one Deno Nath Mondul of Rs. 2,400. The conveyance to 
Gopal Das and Chota Rakbal Das was alleged to have been made in order to pay 
off that debt; and it is found by the Courts below, that that debt was paid off 
m the following manner, vtz., a kistbundi was taken by the creditor from 
Gopal Das and Ohota Bakhal Das for the precise amount of Rs. 2,400, and 
Baney Madhub was released from his personal liability. Therefore, there was 
in this transaction a complete change of debtors to the creditor, and a dis¬ 
charge of the original debtor. One would have thought, if this was a benami 
purchase, that it would be a most unusual proceeding for mere benamidars to 
take upon themselves, ^ by this kistbundi, the absolute liability for a debt of 
]|^. 2,400 to Deno Nath Mondul, and it would at least seem that Dino Nath 
Mondul must have considered the transaction a bonii fide one ; and that he was 
content to accept Gopal Das as a sufficiently responsible person for one of his 
sureties. The learned Judge has also relied upon the fact that there was no 
change of management on the occasion of these first conveyances; but he <18 
scarcely justified incoming to that conclusion, for in a different part of his judg¬ 
ment, he also finds that the ryot’s rents were paid in the name of the ostensible 
purchasers, and therefore, there was, to that extent at least, a change in the 
management. Next, with respect [204] to the subsequent sale to the plaintiff, it 
seems to us that the Court below started on a somewhat wrong principle. The 
learned Judge says, that the plaintiff’s case was, that he had acquired by his 
purchase the rights of his vendors. We are unable to find that that was the case 
made by his plaint. The plaintiff’s case really was, that he had acquired by his 
purchase a title to the property as a bond fide purchaser for value without 
notice. But upon the principle assumed by the learned Judge, he considered 
that the plaintiff was bound to prove that nis vendors were the real owners, 
;whioh he, in the opinion of the lower Courts, failed to do. It appears to us, 
that the plaintiff was only bound at the outside, to prove that he had given 
full value for his purchase, and that the jiersons, purporting to have sold 
to him, were honestly considered by him as the true owners. Then the 
learned Judge takes the following circumstances as fixing the plaintiff with 
constructive notice. He says, that the plaintiff and the defendant 
resided in the same village; that the jffoperties purchased were adjacent 
to the place where both lived ; that the plaintiff was intimate with the 
defendant and his family; and that he was also connected by marriage with 
the defendant. Now it is true that the plaintiff was connected by marriage 
with the defendant, and it was also proved that he was intimate with the 
defendant’s family; but it appears from the defendant’s own evidence that 
there was enmity between himself and the plaintiff. The learned Judge next 
relies upon the recitals in the conveyances to the plaintiff as being sufficient 
to put him upon enquiry. These recitals set out that the property had belonged 
to Baney Madhub, who was in ^ail; that Baney Madhub had given a power or 
authdrity to his attorneys to deal with that property ,* and that those attorneys 
had sold to the plaintiff’s ostensible vendors. Then the learned Judge proceeds 
to say, that, noth withstanding these recitals, the plaintiff admits that he made 
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n 9 >eQ()ni^. Kow ife is diffioult to understand how the leiumed Judge eame 
to that conolusion, because he afterwards finds that “ the only'enqoiry, plaiiiti'tf 
says he made, was a question to Dindyal, one of defendant’s attorneys, whether 
there was any harm in buying—a question which Dindyal admits he answered 
in the negative." Now [208] Dindyal was the attorney who did not 
join in the conveyance of August 1870. But he admits that this enquiry was 
made of him, and that he made that answer ; and it further appears that another 
of the attorneys was an attesting witness to the plaintiff’s conveyance. We 
think, therefore, that the learned Judge was not justified in finding that the 
plaintiff made no enquiry; and it is difficult for us to say how ho could make any 
other or more satisfactory enquiry than he actually did, from the authorized 
agents of the defendant. The defendant was himself in jail; and it was scarcely 
to be expected that the plaintiff* would go and enquire of the defendant himself 
in the jail; the plaintiff, in fact, did the nex( best thing. He went to the autho-> 
rized and trusted agents of the defendant and made enquiry of them, and the 
result of that enquiry was to the effect, that ‘ there was no harm in buying," 
in other words, that he would be safe in purchasing from the ostensible vendors. 
Then the learned Judge further finds that the plaintiff must be fixed with 
constructive notice, because he did not ask for the accounts or zemindary 
papers, apd did not obtain the deeds; but with respect to the papers, we under* 
stand that the zemindary papers were given up to the plaintiff on his 
purcliase, and with respect to not obtaining the deeds, such negligence might 
be important as against a third person with whom they might have been 
deposited for value; but is of comparative unimportance as against Baney 
Madhub, who had placed his affair in the hands of attorneys, one at least 
of whom had assured the plaintiff that he was safe in purchasing. Moreover, the 
neglect to ask for deeds, in a country where registration prevails, applies with 
but slight force as already explained. But what the learned Judge seems princi¬ 
pally to have relied upon, is the fact, that, in the conveyance to the purchaser 
from the ostensible vendors, there is a covenant or guarantee of title from them 
to him, to this effect, that they undertake or guarantee, that there is no other 
person having any right in the property. Now, the same- observation 
applies to this guarantee as applies to the kistbundi, viz., it is certainly 
unusual, and not to be expected that mere benamidars who have no interest 
whatever in the property, should take upon themselves the personal liabilities 
[206] aud responsibilities of a guarantee ; and, if it is an unusual thing to have 
such guarantee in a deed of conveyence, the reason for its insertion may have 
been, that the plaintiff did make enquiries for the deeds, and with respect to 
the title, before he completed his purchase. He, in fact, made enquiries of the 
agents of the defendant. The agents of the defendant allowed him to bdieve 
that the sale was a proper one, and upon that he completed his purchase. We, 
therefore, think that there is no ground in this case for fixing the plaintiff with 
constructive notice of any of the circumstances, which, as the Courts below 
have held, prove that the conveyances to the ostensible vendors of the plaintiff 
were benami transactions; and this being so, and the first Court having held 
that he paid full value on his purchase, and the District Judge not having come to 
any contrary finding, we think he must be treated as a purchaser for value with¬ 
out notice, and that therefore his title is good, and that he is entitled to recover as 
against the defendant. It may be that there has been a fraud committed against 
the defendant by his agents, but if that is so, the principal is the person who ought 
to suffer for the fraud of the agent, and not a stranger —Hunter v. Walt&re 
(L. B. 7 Ch. App., 65\ which case also shows how the doctrine of constructive 
notice may be attempt^ to be pushed to an almost absurd extent. This case in fact 
fa-lla within the language of the Privy Council in the case of Bam Commar Kao*^ 





^ fi Mc<l^inm (11 B. L. It* SdX oMe no doubt vms veey muolb strcaigHr 
^‘Itu oiroums^oos tfatfutiaaioe^t case. But^the langt^e wbiobU am 
•boot to qnote is appropriate to the present case: It is a prinoi]:de of natural 
equity must universally api^ioable, that where one man allows another 
to hold himself out as the owner ^ an estate, and!' a third person purohases 
it for value from the apparent owner, in the bedief that he is the raid owner, the 
man who so aUbws the other to hold himself out, shall not be permitted to 
recover upon his secret title, nnl^ he can overthrow that of the purohasm' by 
showing, either that he had direct notice, or something which amounto 
to oonstraotive notice of the real title, or that there existed hiroumstahoes 
which ought to have put hun upon an enquiry that, if prose'CSOT} 
outed, would have led to a discovery of it.” Now neither of the Courts 
below in this case have held that there was actual notice; and we are of 
<^inion that the oiroumstanoes stated in the judgment of the lower Appellate 
Court are not sufficient to fix the plaintiff with constructive notice, or oi^ht to 
have put him upon an enquiry which, if prosecuted, would have 1^ to the dis¬ 
covery that his ostensible vmidors were benamidars. 


One other question has arisen in this case which was not raised at the bar, 
and which certainly did not arise in the Courts below. No certificate having 
been granted in the sale to Gopal Das of the eight annas under the zemindar’s 
decree, whether even an ostensible title would pass to Gopal Das which he 
could convey to the plaintiff. That question, as I have said, was not raised in 
the Courts briow; and, in fact, it was admitted by the defendant in the pleadings 
that there was a sale under the zemindar’s decree to Gopal Das. We think, 
therefore, it is too late now to raise any objection on that point. Upon the 
question being started by the Court, it was pointed out, that s. 259 of the former 
Code of Civil Procedure directs that, after the sale of immoveable property 
shall have become absolute, the Court shall grant a certificate, which is to be 
taken and deemed to be a valid transfer of such right, title, and interest. Even 
if any objection could now be taken on this point, we do not think these words 
contemplate that nothing would pass to a purchaser unless a certificate were 
issued; for we are of opinion, that the order affirming the sale would be suffi- 
oient to pass a title to the purchaser; and the certificate, which might after¬ 
wards to obtained by him, would be merely evidence that the property sO 
passed. The appellant will be entitled to his costs of this appeal and of the 
Courts below. 


After this decision, no order will to necessary in Buie No. 1343 of 1880, 
which will drop of itself. 


Appeal allcwed. 

HOTBS. 

tWHBTHER RBGI8TRJLTI0K IS COMSTRUCTIYE NOTICE— 

That registration is not oonstruotive notice is the view of the Oaleutta High Court 
7 Oal. 199; S2 Cal. 186; 28 Cal. 790 ; 27 Cal. 368 ; 30 Cal. 599; also of the Madras High 
Court, 16 Mad, 268. In the following oases it was hold that registration would be oonstruo¬ 
tive notice, by the BoulMljr and the Rllahabad High Courts:— 

6 Bom. 168; 9 Bom. 127 ; 14 Bom. 606; 17 Bom. 741; 26 Bom, 56; 6 Bom. L. B. 1048; 
see iriso 27 Bom. 452; 29 Bom. 199. 18 All. 482 ; 16 All. 478 ; 30 All. 82, 


RAU OBRTlFlCillS 

The same view was t^ in (1868) 9 Cid. 842; (1887) 1 Mad. 296 ; (1888) 5 AU, 806. 
19iere have been mra^ehanges in the law and oonfliot of deoisions on the subject; a 
suoehict aoaonnt el these is ^vea by WoodiUEte and Ameee Ali in their notes te 0, P, 0, 
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> >pUki|«AI^LLA!S£ OBIMINAL.* 

The 6th April, 1881. 

PBESENX: 

Mb. JUSTIOB G0NNINOHAM AND MB. JBSTXCB PBINSEP. 

In the matter of Gyan Ohander Boy and others.Petitioners 

versus 

Frotap<Ohunder Dass.Oiqx>site Party.’’’ 

\ j 

False charge—Dismissal of Complaint—Prosecution under s. Sll of Penal Code {Act XLVof 

2860)—Criminal ^ficedure Code (AdX of 1872), ss. 244,147, 468, 470 and 471. 

Where a charge had been preferred against) a*person, and the Magistrate, before whom k 
was heard, after hearing the statement of the complainant, but not those of his witnesses, dis 
missed the complaint, and subsequently, on the application of the person charged, granted 
him leave under s. 470 to prosecute the complainant for bringing a false charge : 

field, that the proceedings were not irregular, and that the Magistrate was justified in 
acting as he had done, 

^ j^eldalso, that there is a distinction in the proceedings to be adopted when a sanction 
is given under s, 470, and the institution by the Court of its own motion of proceeding 
under .s. 471. 

Syed Nissar Hossein v. Bamgolam Singh (25 W. B. Cr. Bui., 10) dissented from (See 
however. In the matter of Sokkina Bibee, ante, p. 871. 

In this case the petitioner, Gyan Ohunder Boy, made a complaint to the 
police, which, after investigation, was reported to the Magistrate as false. Gyan 
Chunder then repeated his complaint before the Magistrate, who examined him 
under s. 144 of the Code of Criminal Procedure, and dismissed the complaint 
under s. 147. A fortnight later, the person accused applied to the Magistrate, and 
obtained sanction to prosecute the complainant for having falsely charged him. 
Proceedings were thereupon commenced before another Magistrate, who, on the 
20th December, committed the petitioner to the Court of Session. The peti* 
tioner then applied to the High Court to have the order, dismissing his complaint, 
set aside, and the order sanctioning the criminal prosecution and the proceedings 
[2093 taken thereunder, quashed, on the groimd that the Magistrate was not 
competent to dismiss ijie complaint or to sanction the prosecution [under 
B. 211 of the Indian Penal Code] without first examining all the witnesses 
offered to prove it. * 

A rule was accordingly issued, calling on the opposite party to show cause 
why these orders should not be set aside. 

Mr. M. Ghose, sMr. Evans, Baboo Doorga Mohun Dass, and Baboo LaU 
Mohwt Dass, in support of the rule. 

The Advocate^General (Mr. Paul), Mr. Branson and Baboo BaikurU Nath 
Dass showed cause. 

The Judgments of the Court (CuNNiNaHAM and Pbinsep, JJ.) were as 
follows:— 

Cunningham, J. —^The question raised in this case is the competence of a 
Ma^strato, under s. 147 of the Criminal Procedure Code, to dismiss a complaint; 
imd, under s. 468 of the Code, to sanction the proseouticm of the complainant 

* Criminal Motion, No, 2 of 1881, i^ainst the order of T, E. Oozhead, Esq., Officiating 
Mugistrate of Oaooa, dated 18th November 1880. ' 
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for making a false * charge, withoufc hearing the complainant’s evidence. 
T see no reason to question the legality of the Magistrate’s proceeding. 
Section 147 empowers the Magistrate to dismiss the oomp^nt, if, after 
examining the complainant, there is, in his judgment, no sufficient ground for 
proceeding; and there is nothing in s. 468 to indicate that any particular 
proceeding on the part of the Court giving the sanction is essential to its 
validity,—such as, for instance, is necessary in the case of a Court committing 
i ease or sending it for inquiry under s. 471. I am unable to concur in the 
opinion expressed on this point in Syed Ntssar Hossein v. Bam^olam Singh (26 
W. E., Cr. Rul., 10). The application must be rejected. 

Prinsep, J. (after stating the facts as above continued):—Several cases 
decided by this Court have been cited by Mr. M. Ghose in support of his 
contention; but it appears to me that, with the exception of one case, Syed 
Ntssar Hossetn v. Bamgolam Singh i26 W. R., Cr. Rul., 10), none of them are 
precisely in point. 

There is clearly a distinction between a sanction given under s. 470* 

of the Criminal Procedure Code a'nd- the institution of proceedings by a Court of 
its own motion, which is provided for by s. 471. The case now before us is 
one coming under s. 470, which refers to private prosecutions, under leave 
obtained, for certain offences specified in ss. 467, 468, and 469. Before sanction 
to prosecute can properly be given, it is necessary that the proceedings on the 
original complaint should have terminated in a regular manner. The Court 
should then consider, as has been pointed out in the cases of The Quem v. 
Mahomed Hossain (16 W. R., Cr. EuL, 37), and Badha Nauth Banerjee v. 
Ko>ngalee Mollah (Marsh., 407), whether there are good grounds for the 
application made to it, or whether it has been made solely for the purpose o{ 
oppressing and harassing an adversaiy and preventing him from taking any 
further legal steps to which he may be entitled, as has been pointed out also 
in the case of The Qtteen v. Baijoo Lall (I. L. R., 1 Cal., 450 ; see p. 465): 
“ It is by no means, in every instance in which a party fails to prove 
his case, that the Judge, who has decided against such party, is justified 
in exercising the power given him by this section. So long as it is a case as to 
which there is any possible doubt, or in which it is not perfectly certain that 
the Judge’s decision must be upheld in the event of there being an appeal in 
the civil suit, the Judge acts indiscreetly and wrongly, if, the moment he has 
given his judgment in the civil suit, he exercises the power given him by this 
section. At the same time if, in the course of the civil trial, the Judge has 
j^efore him clear and unmistakable proof of a criminal offence, and if, after the 
trial is over, he on consideration, thinks it necessary to proceed at once, of 
course it may be right to do so. Judges should, however, bear in mind that 
criminal prosecutions are frequently suggested by successful litigants merely to 
pevent an appeal in the civil suit; and they should be careful nqt to lend 
themselves to such suggestions too readily. They should also recollect that 

* [Sec. 470:—The sanction referred to in sections four 
Nature of sanction neoes. hundn^ and sixty-seven, four hundred and sixty-eight, and 
sary. four hundred and sixty-nine, may be ^pressed in genei^ terms, 

and need not name the accu^ person. 

Such sanction may be given at any time, and a sanction under any one Of the three 
last preceding sections shall be deemra sufficient authority for the Court to amend the 
charge to one of an otfence coming within either of the two remaining sections, if tiie tacts 
disclose such offence. 

Explanatkm^-^-ln esses'under this chapter, the report or application of the public servant 
or Court shall be deemed snffic^t complaint.] 
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'Wheo they proceed under s. 471, the resporlsihillty iot the prosecution rests upon 
wffi Jud^ ontir^y •; such a prosecution being a very differeno thing from a proseeu- 
[21 Ij tion instituted on the complaint of a private party and merely sanctioned 
by the Court under s. 468." In the oases cited before us,—that is to say, Ihe 
Queen v. Gour Mohun Stngh (16 W. B. Cr. Rul., 44), AshrofAli v. The Empress 
(I. L. R. 5 Cal., 281), and In re Bussick Lull Mxillick (7 0. L. R-, 382),— 
prosecutions were ordered simply on the report of the police that the complaints 
made had, on investigation, 'l^n found to be false. In all these cases, and 
also in the case of The Empress v. Karimdad (I. L. R., 6. Cal., 496), recent¬ 
ly decided by Gabth, C. J., and Field, J., on the 9th December 1880, the 
Court has pointed out the impropriety of stoting solely on the report of the police, 
and without having considered the statement of the complainant or the 
evidence tendered by him. In the cases of The Queen v. Heera Lall Ghose 
(13 W. R. Cr. Rul^’'37) and In re Qangoo Singh (2 C. L. R., 389), the 
Magistrate had commence to hear the evidence tendered by the complainant 
and closed the proceedings summarily without hearing all the witnesses cited, 
so as to make the order of discharge an improper order within the terms of 
S. 215, expl. iii of the Code of Criminal Procedure. These are cases very differ¬ 
ent from the case now before us, in which, after hearing the complainant, the 
Magistrate was fully competent to dismiss the complaint, and so put an end 
to .all proceedings before him. 

In In re Choolhaie Telee (2 C. L. R., 315), the Magistrate ordered a prose¬ 
cution for a false complaint after he had passed an order of dismissal under 
s. 147 , but in that case he took upon himself to direct the institution of a prose¬ 
cution acting uniler s. 471, and he was, therefore, under the terms of that 
section, bound to make such preliminary enquiry as might be necessary before 
directing a prosecution to be instituted ; and the Court there held that he was 
bound to give the complainant an opportunity of showing that there were no 
grounds for instituting such a prosecution. That, however, is a veiy different 
case from the present one, in which the responsibility of instituting a criminal 
prosecution was accepted by a private party, [212] the proceedings on the 
original complaint had regularly terminated, and from what had already taken 
place before him, the Magistrate was satisfied that the leave asked for should 
be granted. 

I concur in the view of the law expressed by JACKSON, J., in In re Biyogt 
Bhagut (4 Cal., 134). In that case, however, the order was set aside on 
the ground that the order of dismissal under s. 147 had not been properly 
passed, because the complainant had not been examined. 

It was certainly open to the complainant in the case now before us, if he 
thought proper, to apply for an order under s. 298, that a further inquiry into 
his complaint might be made, notwithstanding the order of dismissal; but he 
did not think it proper to do so, nor has he at any time, until the lapse of some 
six weeks, and after, on proceedings taken against him, he has been committed 
to the Court of Session for making a false complaint, thought proper to take 
any steps to have his complaint retried, or to have any witnesses examined. 

The fact that he has taken no action in the matter seems to me to distin¬ 
guish the present case from Syed Nissar Hossem v. BamgoUim Singh (25 W. R., 
Cr. Rul., 10). But even if this were not so, I am not disposed to concur in the 
view laid down by the learned Judges in that case when they say that it was 
clearly illegal on the part of the Assistant Magistrate and Magistrate to give 
sanction under s. 211 of the Penal Code without giving the petitioner an 
opportunity of adducing evidence to prove that the charge whch he made was 
a trua one.” 

746 
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On these gronn^e 1 am unaUe to find anything illegal in the proo^iiigs 
which ha^ alr^y taken place; and I accordingly eoncor in disc^avging thla 
rnle. 

Buie dmharged. 

1IOTB8. 

CSw elso (1888) 18 Bom. 109; (1886) 10 Mad. 233, F. B.; (1887) U Cal. 707.] 

[218] APPELLATE CIVIL. 

The 2l9t March, 1881. 

FBESENT : 

Mb. Justice Mobbis and Mb. Justice Tottenham. 

Miller, OfBoial Assignee and Assignee of the Estate of Oobind 

Ghand Eugur, and another, Insolvents.Judgment'Debtom 

versus 

Mon Mohun Boy.Decree^Holder.* 

Insolvency—Vesting Order—Attachment before judgment after vesting Order. 

An attachment before judgment has no effect against the Official Assignee, who holds the 
property of the judgment-debtors under a vesting order of Court, made before the order for 
attachment was passed. 

Anand Chandra Pod, v. PanchUal Sarma (5B. L. B., 691) distinguished. 

Baboo Nil Madhub Bose and Baboo Sahgram Singh for the Appellant. 

Baboo Gurudas Banerjee and Baboo Bashhehary Ghose for the Bespondent. 
The facts of the case appear from the Judgment of the Court (Mobbis and 
Tottenham, JJ.), which was delivered by 

HopfIb. J.—We think that an attachment before judgment cannot have 
effect against the Official Assignee who holds the property of the judgment- 
debtors under a vesting order of Court made before the order for attachment 
in quMtion was passed. The District Judge comes to the opposite conclusion 
on the authority of the case of Anand Chandra Pal v. Panchilal Sarma (5 B. 
L. B., 691). But that case differs in two material respects from the present 
case. In it the question was, whether attachment after judgment shall have 
priority over the vesting order, and not, as here, attachment before judgment; 
and secondly, that ease was governed by the procedure prescribed in Act YIII 
d| 1869, under which the first attaching-creditor had priority over other 
[ 214 ] judgment-creditors. But no such priority is allowed under the present 
Procedure Code, Act X of 1877. It seems to us that this point, vis., that 
attachment before judgment does not take priority over the vesting order, ha 8 
been distinctly ruled in In the matter of Gocool Doss Soonderfee, an Irtsohewl 
(1 Ind. Jur., N. 8.327) BanhofBenged v. Newton (12 B, L. B., App. 1) and Qamhle 
v. Bholagir (2 Bom. H. 0., 146). In the last case Sir Eichabd Couch says 
distinctly, that an attachment before judgment “ cannot be regarded as the 
inception of an execution, or as binding the goods in such a manner as to exclude 
the right of the Offidsd Assignee accruing after such attachment, but bcjhre 
judgment and warrant lor e:seeuticai.” 

* Appeal ftom UMet, Ifo. fil 88 of 1880, agshui the otder of T. T. Allen, Eaq., of 

Bejshahye. dated tlie 9Qth Al^nst I 88 O 1 , reyeroing the codex ef Baboo Qonesh fihMnSey 
CSbowihry, Suboijdinate Jndge of timt distriet, dat«4 the 8 rd Hay 1880. ^ 
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' WOt &Of6£ot6« Midd the jnd^ent of the Dibtriot Judge and dijceofi ttizai 
thu oieoutioQ be stayed as s^inst Gobind Chand Dugur and Sitab Ohand 
Zh^or with costs. 

Appeal allowed. 

MOXBB. 

[See Jitmal t. Rarhchand (1005) 7 Bom. L. B. 486, See also (1686) 7 All. 768.] 

C7 Cal. St4] 

The 7th April, 1881. 

Pbesent: 

Mb. Justice Fontifbx and Mr. Justice Field. 

Boghoonath Mundul and another.Plaintiffs 

mrsiM 

Juggut Bundhoo Bose.Defendant.* 

Bes judicata—Suit for rent—stiit for measurement—CivU Procedure Code 

(AetXofl87?),s.lS. 

"In a suit by ryots against their zamindar, praying for measurement of certain land, and 
for a declaration of the amount of yearly rental, it appeared that, in a previous suit for 
rent by the zamindar against the ryots, the ryots had alleged that the amount of rent and 
the extent of land had been overstated by the zamindar, but the Court decided that the 
ryots were bound by a jummabundi signed by them, and refused to try whether the extent 
of land had been overstated. 

Held, that the present suit was not barred as res judicata. 

The facts of this case sufficiently appear from the judgments. 

[SIB] Baboo Boikantnath Doss for the Appellants. 

Baboo Chimder Madhab Ghose and Baboo Bussunt Coomar Bose for the 
Bespondent.— 

The following Judgments of the Court (PoNTiFEX and Field, JJ.) were 
delivered:— 

Pontifez, J. —We think the decision of the lower Appellate Court in this 
case must be reversed. It appears that the defendant in the present suit insti¬ 
tuted a suit, No. 43 of 1877, against the present plaintiffs, claiming that rent 
to the amount of Bs. 27-2-3-2-2 was due to him, in respect of former years 
on account of a certain quantity of land. The present plaintiffs, who were 
defendants in that suit, alleged t^t the amount of rent and the extent of land 
had both been overstated by the plaintiffs. In deciding that suit the Sub¬ 
ordinate Judge held, that the present plaintiffs, who were defendants in that 
case, were bound by a jummabundi which they had signed, and which stated 
the amount of rent as daimed in that plaint, and being so bound, the Sub¬ 
ordinate Judge refused to try whether the extent of land had been overstated or 
not by the then plaintiffs. After the decision of that case the present suit was 
instituted, in which the plaintiffs pray, notwithstanding the former decision, 
that their land may be measured, and that their rent may be charged according 
to, the strict measurement of the land. 

* Appeal from Appellate Decree, No. 844 of 1880, against the decree of Baboo Gungaobura 
Biroar, Subordinate Judge of Dacca, dated the 34th of September 1879, affirming the decree 
of Baboo P. N. Banerjee, First Munsif of Moonsheegunge, dated the 16th August 1878. 
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.Bofch tbs Courts below have held that this suit is barred^ the previous 
decision being res judicata^ Now, if a measurement had been ordered in the 
former suit, and if upon such measurement it had been found that the present 
plaintiffs held the quantity of land which they were alleged to have held in 
the former suit, that would have been a res judicata, unless the plaintiffs proved 
subsequent relinquishment of part of the land. Speaking for myself I think it 
doubtful whether, in the former suit, which was for arrears of rent, the present 
plaintiffs, as defendants, were entitled to insist that a measurement of land 
should be had. They, it seems to me, were bound to pay, for the 
past years, the rent which they • were accustomed to pay until [216] 
they took proceedings to get the rent adjusted according to the actual 
quantity of land in their holding. But whether that is so or not, we think, 
according to the proper construction of s. 13 of the new Procedure Code, that 
the former decree cannot be treated q>s res judicata, for, admitting for the sake 
of argument that the measurement of the land had been a matter directly and 
substantially in issue in that suit under explanation 2, yet it cannot be said 
that such matter was heard and finally decided by the Judge in the former suit, 
and not having been heard and finally decided, the decree in the former suit 
would not affect this suit as ret judicata under s. 13. I think, therefore, that 
the case should go back to the Court of first instance to proceed with the case. 
The costs in this appeal will be costs in the cause. 

Field, J.— I am of the same opinion. The question of the quantity of land 
in the ryots possession was determined in the former suit upon a jummabundi 
signed by the ryots. The entry in this jummabundi so signed by them, had merely 
the effect of an admission of the quantity of land in their possession at chat parti¬ 
cular time. It seems clear to my mind, that that admission as to the quantity of 
land then in their possession, cannot estop them from showing in the present 
case the quantity of land which they now occupy. The former suit was 
brought to recover rent which had fallen due before its institution. The present 
suit (although the plaint contains much that might well have been omitted) 
is substantially a suit for abatement. It is a suit which has no concern with 
rent which has already fallen due; but seeks to have it determined, for the 
purposes of the future, what rent the ryot is bound to pay to his landlord. Sec¬ 
tion 19 of the Bent Law provides, that a ryot having a right of occupancy 
shall be entitled to claim an abatement of the rent previously paid by him, if 
the quantity of land held by the ryot has been proved by measurement to be 
less than the quantity for which rent has been previously paid by him. The 
provisions of this section are peculiarly apii^icable to a case in which rent is 
paid at so much per bigha, kani, or other local unit of measurement. Where rent 
is computed and paid in this manner, the ryot ia emptied to have a measure¬ 
ment at any time ; and if the result [017] of such measurement shows that 
he holds less land than be has been pajdng rent for, he is entitled to 
an order for abatement, which will have prospective effect. In the 
present case the jummabundi signed by the ryots, and upon which the 
previous suit for rent was decre^, contains the daghs comprising the 
ryot’s jumma and the rent of each particular dagh. The ryots called 
upon their landlord to produce another jummabundi, which contains further the 
area of each dagh, and the rate of rent payable therefor. I think that these 
two jummabundis may fairly be taken together; and, taking them together, it 
is clear, that the ryo^ pay their rent in this case at a certain rate per kani, 
and this being so, it is olear that the quantity of land in each dagh, and the 
total quantity of land % the oecupation pi the ryots, is an essential factor in 
determimng ,the rent tn be paid by th^;in otlwr words, that the rent 
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previously i»id by them has been adjusted with reference to the^ quantity of 
i^nd held by them. They now seek to show, for the purpose of future years, 
and the rent to be piid by them hereafter, that the quantity of land held by 
them can be proved by measurement to be less than the quantity for which rent 
has been previously paid by them. Section 19 of the Bent Act clearly gives 
them the right tot have this question determined; and seeking to have this 
questioh determined, they are not attempting to adjudicate over again ihe 
question determined in the former rent suit which was concerned only with 
the quantity of land, in their possession during the years for the rent of which 
that suit was brought. 

Appeal allowed. 


NOTES. 

(EES JUDICATA—ISBOE-JIOT DECIDED IN PREVIOUS SUIT— 

A decision may be res jtcdicatn though it might have been uncontested or might have 
proceeded on admissions :—7 Cal. 298; 11 C, L. R. 48a; 19 Cal, 666, 20 Cal. 505; 
1 C. Vf. N. 120. 

This case is explained by Huhm Chand m his Civil Procedure, vol. I. (1900), p. 187, as 
having tamed on the ground that the question of the extent of the land for which the 
defendant had been paying rent for the land claimed, even if relevant in the earlier suit, had 
not been heard or determined m it. The decision of (1893) 21 Cal. 236 is similarly explained. 

See also (1886) 8 All. 282, which deals with disposal on technical grounds ; (1893) 3 O. C. 
273.1 


[ 218 ] OEIGINAL CIVIL. 

The 3rd May, 1881. 

Present: 

Mr. Justice Wilson. 


Ballin 

versus 

Ballin and others. 

Will—Cfift to children on their attaining twenty-mie—Contingent gift. 

Where words of contingency form part of the description of the class of persons to take, 
as in the case of a gift to those “ who shall attain the age of twenty-one,” t)ie words must 
receive their natural constmetion, and no estate vests m any one till he attains' the 
prescribed age. In such a case there must be something in the context pointing to a different 
constmetion, or something in the will inconsistent with the literal constmetion, to justify a 
Court in adopting any but the literal construction. 

In the case of words of contingency occurring in the description of the class of persons to 
take, a mere gift over is not sufficient to change their meaning. 

This was a suit brought on the 17th February 1879 for the construction of the 
will of one Anna Maria Ballin. 

It appeared, from the plaint that the testatrix died on the 18th July 1863, 
having m^e a will bearing date the 19th May 1863, and that her will was proved 
by Uie Administrator-General of Bengal, and contained, amongst other directions, 
the following clause providing for setting apart a portion of the rents of 3^' 



3 is vm of the ehl^mi ci mjir said dssighter, who hefog a soBsi^sBaail'ahilt’iil^^ - 
iie Bige df ti«reiity>oi30 yeaxsi or being a daughter or danghtors shaiB attain thil 
ge or many, in shares in !ee>simide. But in the event of there faemg no 
hild of my said daughter Mary Margaret, or no such child being a son or sons 
rho shall attain the said age, or being a daui^ter or daughters who shall attain 
hat age or marry and leave issue, to the use of the ohildren of my daughter ISsther 
landley Blisa, the wife of William Hamilton Bartlett, hereinafter named, and 
he ehildem.of my son John James Graham Ballin, who being a son or sons 
hall attain, the age of twenty^one ym,rs, or being i419] a daughter or 
(aughtm shall attain that ager^or marry, in equal shares in fee-simide/' Mary 
kbi^taiet BfbUin, the teSumt-for-life, died unmarried on the 13th Mamh 
18^7, leaving the defendant* Samuel H. G. Ballin (a lunatic), the plaintiff, 
md the defendant E, H. E. Bmrtiett, then the wife of the said William 
S. Bartlett, her next>oMdn, her surviving. At the time of the deiMdi 
>f the tenant-for-life, the plaintiff had one child alive. Two others were bom 
mbsequently, and these children, represented three of the infant defendants. 
Bstfaer Handley Eliza Bartlett had two ohildren, both aUve on the date of the 
death of the tenant-for-life, viz,, the two remaining infant defendants. 

Since Tthe death of the tenant-for-life the Administrator-General had 
received the rents of the house No. 30, Theatre Boad, and applied part of such 
rents to the maintenance of the ohildren of the plaintiff and of Mrs. Bartlett, 
leaving the remaining portion to accumulate. 

The plaintiff then brought this present suit against S. H. G. Ballin (the 
lunatic), Esther H. E. BarUett and her infant children, one of whom had 
married in 1881, and his own infant ohildren and the Administrator-General 
of Bengal, for the construction of the will, alleging an intestacy in respect of 
the rents of the said house between the date of the death of the testatrix and 
the date at which it might be held that the house became vested in any of the 
devisees under the will. 

The lunatic defendant, by his guardian ad }item, alleged the intestacy 
before mentioned, and submitted his rights to the Court. 


The defendant E. H. E. Bartlett, for herself and her children, 
that, on the death of the tenant-for-life, all the infant defendants took vested 
intei^ts under the will, subject to their interests being divested, should they 
or neither of them being a son attain the age of twenty-one, or being a daughter 
attain that age or marry, and submitted that there was no such intestacy as 
i^ged. 

The ohildren of the plaintiff, by their next friend, submitted their rights 
to the Court. The Administrator-General stated that his predecessor in office 
had applied the rmts to the maintenance of the infant children as allei^, and 
that no other t220] claim had been advanced, and submitted the oonstnlction of 
the will to the Court. 


Mr. TreveUyan for the pteintiff stated that the plaintiff was only interested 
M far as his ohildren were concerned, and cited the followiim (»kse— FezUng v* 
AUen (5 Hare, d73)—to show that the gift was contingent. [WlLSoif, J<—^The 
Judgment in Fmting v. Alien (5 Hare. 573)—does not mean that the iffiildrm 
must attain twenty-orm during the lifetime of the tenant-fer-lile.] He lurther 
dted Browne v. Brpnms (3 Sm. AG., 5^), Brackenhwry v. Oiblwm (L. Bk, .3 Ch. 
B., 417), Mmkelt v. TSlaion (L. Bm 1 Oh. B., 435), and Newman v. Neamemt 
(10 81m., 51). 



f r: imii 

Allen for tho lUna^lc, the hc^>'at-km~0%e gifft is to a ooBtingent 
olass/and is very Oear to Fepa^y. Allen (5 Hare, 573). Where the time of pay- 
ixaeot irth'e essence of the gift, the bequest is contingent; he also cited Sanson v. 
Qrdham (6 Ves. 239), Lloydv. Lloyd (3 K. & J., 20), and 2 Jarman, pages 149, 
167, as showing the construction to be given where the period of vesting is the 
period of distribution ; and Baughton v. Harrison (2 Atk., 329), as to the dis¬ 
position of income before the contingent legacy v^ests ; and Shotoe v. Cunhffe 
(4 Bro. Oh. Cases, 142), as showing that where a legacy depends on a con¬ 
tingency, the intermediate interest between the death of the tenant-for-life 
and the contingency happening, does not follow the principal, but falls into the 
residue, and if there is no residuary legatee as in the present case, then the 
heir-at-law will take. 

Mr. T. A. Apcar for Mr. Bartlett and children.—These children were all 
bom during the lifetim© of the tenant-for-life; the class was therefore ascertain¬ 
ed at the death of the tenant-for-life; bht the distribution was postponed. 
Fasting v. Allen (6 Hare, 573) is now no authority ; it has been disapproved of 
in Jull V. r22i] Jacobs (L. E., 3 Ch. D., 703) and in Brotvne v. Browne (3 Sm. & 
G.,568). In Riley v. Garnett (3 De G. & Sm., 629), the children were held 
to take vested equitable estates subject to be divested. This was long after 
Fasting v. Allen (5 Hare, 573). See also Phipps v. Ackers (9 Cl. & F., 583), and 
2 Jarman, page 143, to show that children born before period of distribution are 
let* in; and page 148, as to children born after that period. I submit that the 
interests were vested at the time of the death of the tenant-for-life. 

Mr. Sale for the children of the plaintiff.—One of my clients was born- 
before the death of the tenant-for-life, the other two after. I rely on the rule 
laid down in Maseyk v. Fergusson (I. L. K., 4 Cal., 670). That ease was decided 
under the Succession Act; but PONTIFEX, J., held, that the Succession Act 
was nothing but English law modified. He further cited Leake v. Robinson 
(2 Mer., 363), Whitbread v. Lard St. John (10 Ves., 162), Hoste v. Pratt 
(3 Ves., 730), Gilmore v. Severn (I B. C. C., 581), as showing that all the 
children were entitled. 

Mr. Stokoe (with him Mr. Collinson), for the Administrator-General, cited 
Bullock V. Stones (2 Ves., 621). Glanvill v. Glanvill (2 Mer., 38; 1 Jarman, 617, 
618) as to whether a future general devise carries income— Gibson v. Montfort 
(1 Ves., 485), and contended that the implied trust was in favour of the children. 

Wilson, J. —This is a suit brought to determine the construction of the 
will of Mrs. Anna Maria Ballin. 

The will is prior to the Succession Act; and has, therefore, to be construed 
according to tbe rules of English law without reference to that Act. 

The will is somewhat informally framed. It commences by [222] certain 
specific bequests and devises. It proceeds;—“ I bequeath the residue of my 
personal estate to the Administrator-General, upon trust, to stand possessed of 
my dwelling-house and premises situate No. 30, Theatre Eoad,” and another 
dwelling-house, and the residue of the personal estate, upon trust, till a mort¬ 
gage-debt was paid off, to pay a monthly sum to the testatrix’s daughter Mary 
Margaret, ,and subject to that payment to apply the rents and profits in 
satisfaction of the mortgage. " Amd after satisfaction of the said mortgage-debt 
as to my said house and premises situate No. 30, Theatre Boad, upon trust, to 
pay the rents and profits thereof to my said daughter Mary Margaret during 
her life, with remainder to the use of the children of my said daughter Mary 
Margaret, who being a son or sons shall attain the age of twenty-one years, or 
being a daughter or daughters shall attain that age or marry, in equal shares 
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io*fee4i|s&le« Btttin ihe event of there b^ng no child <rf my laid daa^itM 
ytary Mt^^amti, or no such child being a son or eoBS whd shall attain timt jme, 
or bdng a daoghtm* or daughters who shall attain that age or marry and ha^ 
issne, to the use of the ohil&en of my daughter Esther Handley Elisa, the wife of 
William Hamilton Bartlett, and the children of my son John Graham Ballin, who 
being a son or sons shall attain the age of twenty-one years, or being a daughter 
or daughters shall attain that age or marry, in equal shares in-fee-simpte.” 
Mary Margaret, the testatrix’s daughter, died about 1^0; unmarried. 
Mrs. Bartlett has had two children, both stiU living: William Ffgott, bc^'the 
8th of February 1860 ; and Maud Mary, born the 23rd February 1862, and 
married the 26th January 1881. 

John Ballin has had three children who are still living: Florence, bom the 
5th December 1865; Herbert Askin, bom the 1st June 1867 ; and Cecil James, 
bom the 18th October 1868. , 

The heir-at-law of the testatrix was her eldest spn, the defendant Samuel 
BaUin, a lunatic. The plaint in this suit was filed on the 17th of February 
1879. 

The pointe for decision are, whether the gifts to the children of Mrs. 
Bartlett and John Ballin were vested or contingent [223] upon their attaining 
twenty-one; and in the latter case, who is entitled to the rents and profits in 
the meantime. 

A number of cases were referred to, in which words apparently importing 
a contingency have been held not to prevent the vesting of the estate; oases of 
gifts to a class of persons “ on their attaining twenty-one," or " when they shall 
attain twenty-one,” or “ if they shall attain 21," in which, by reason of the 
context, the words, apparently of contingency, have been held only to apply to 
the period of enjoyment, not to the vesting, or else to create a condition 
subsequent, divesting the estate if the age be not reached. The earliest of th^ 
was Boraston’s case (3 Rep., 19). Among the latest are Andrew v. Andrew 
(L. E., 1 Ch. D., 410, and Muskett v, Eaton (L. R., 1 Ch. Div. 435). 

On the other hand, a series of cases have decided that where the words 
of contingency form part of the description of the class of persons to take, where, 
as in this case, the gift is to those “ who shall attain the age of twenty-one,” 
the words must receive their natural constmction, and no estate vests in any 
one till he attains the prescribed age. Of this class of oases, Festive v. 
Allen (5 Hare, 573) and Bull v. Pritchard (5 Hare, 567), are leading oases. 
It is true that in Broume v. Browne (3 Sm. and G., 568), Stuart, V. C., refused 
to follow Festing v. Allen (5 Hare, 573); and in MU v. Jacobs (L. R., 3 
Ch. D. 703), Malins, V. 0., expresses disapproval of the same case. I think it 
clear, however, upon all the authorities, that in such oases there must, at any 
rate, be something, in the context pointing to a different construction, or some¬ 
thing in the will inconsistent with the literal construction, to justify a Court in 
adopting any but the literal constmction. This seems to be the view taken by 
Lord Hatherley in interpreting analogous words in Williams v. Haythome 
(L. R., 6 Ch., 782). In the present case, looking only at the actttal^evise in 
question, that to the children of Mrs. Bartlett and of John BaUin. there is no 
gift over, and nothing in the context which can in any way control the natural 
meaning of the words of contingency. 

The only doubt I felt during the argument arose in this way. [22i] The 
l^or gift to thechi^hen of Mary Margaret Ballin is in the same terms. And 
in the case of lykat devise there is a gift which, it was argued on the authority 
of Br&uke v. BHmne (S^m. and G^ d68)» is sufficient to vest the pri<» gift. And 
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it \ni» iurgaed that ^a testt^Hx, tisingthe same words twice in her -ed!!, rnnst be 
preetuned to ose them in the same sense. I do not think this reasoning sound* 
If wmds aoqnite a speoial meaning by reason of their context, I do not thinh 
that meaning can safdy be given them when used in a different context* 
Moreover, in my judgment the foundation of the reasoning fails. For I think 
the weight of authority is strongly in favour of the proposition, that in the case 
of words of contingency occurring in the description of the persons to take, a 
mere gift over is not sufficient to change their meaning. 

I hold, therefore, that the gift to the children of Mrs. Bartlett and John 
Baffin was contingent, and that no son takes any interest till he attains twenty- 
one, and no daughter till she attains that age or marries. That being so, it is 
clear that, after the death of Mary Margaret Baffin, and so long as no child 
had reached twenty-one and no daughter was married, the rents and profits of 
the house in questiocTEelonged to the heir-at-law by reason of intestacy. The 
rule is clearly laid down by the House of Lords in Countess of Bective v. 
Hodgson (10 H. L. C., 666). Upon Mr. Bartlett’s daughter marrying, she 
became entitled to the rents. On the son attaining twenty-one, he became 
entitled to an equal share, and each of the children of John Baffin who reaches 
twenty-one, or in the case of a daughter, who marries, will become entitled to 
share equally with those already in enjoyment. 

- The costs of all parties will come out of the estate; and may be psdd out 
of the estate which has been accumulated. 

Attorney for the plaintiff : Mr. Orr. 

Attorneys for the defendants, the Administrator-General ; Messrs. 
Sanderson d Co. 

Attorney for the defendant Mrs. Bartlett : Mr. Harris. 

Attorney for the infant defendants : Mr. Simmons. 

HOTBS. 

[GIFT TO A CLASS STATING QUALIFICATION VESTED OR CONTINGENT— 


“ There is an important distinction between a devise to definite persons or to a class at 
twenty-one, and a devise to such of a class as attain twenty-one or those who attain twenty- 
one. In the latter case the finding or not finding the legatee depends on his attaining a 
particular mialification, and till the contingency happens, there is no one to whom the 
doctrine laid down ineP/iipps v. Ackers can apply’. Sweft a devtse therefore mil not be vested 
by a, gift over.” —Theobald on Wills 6th Edn. (1905) p. 562. 

To a similar effect are the decisions in In re Edwards, Jones v. Jones (1906) 1 Ch. 670 ; 
In re Mary Whiter, Windsor v. Jones 105 L. T. 749.] 


[226] APPELLATE CIVIL. 

The JOth February, 1881. 

Present : 

Mr. Justice Wilson and Mr. Justice Field 


Mano Mohuu Ghoae and others.Plaintiffs 

versus. 

Mothura Mohun Roy and others..’.Defendants.* 


Limitation — Possession—Onus of Proof—Alhanon — Dispossession—Acts of Ownership. 

In a suit for declaration of title to and recovery of possession of, alluvial lands, which 
had been dilnviated mote than twelve years before the institntion of the suit, the plaintiffs 

* Appeal frorn Original Decree, No. 185 of 1879, against the decree of Baba Gunga Ch^ 
Bizoar, Babordinate Judge of Dacca, dated the 28th December 1878* 
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^Tdd their titie and ^session up to the time of diluviaiion, and alleged that the lands 

ce-fotmed within twelve years, without'alleging or proving possession during that period, 
13ie defendants, on the other hand, alleged, that the re-f onnation had taken place ndiore than 
'fevelve years before suit, and that they had acquired'a title to the lands by adverse possession 
for that period. 

' Held, that in such a case the submergence of the lands after diluvion ought to be pre¬ 
sumed until the contrary was shown, and that the onus of proving re-formation before 
twelve years and adverse possession, was shifted to the defendants. 

Per If ilaon, J. —As a general rule, where a plaintiff claims land from which he alleges 
he has been dispossessed, the burden is upon him to show possession and dispossession 
within twelve years. 

Proof of possession within twelve years does not necessarily mean proof of acts of owner¬ 
ship within that time. The nature of the proof of possession must depend on the nature of 
I, ^e case. 

There are many oases in which the party on whom the buideu of proof in the first 
instance lies, may shift the burden to the other side by proving facts giving rise to a pre¬ 
sumption in his favour 

In the case of lands gradually diluviated and gradually re-formed, if the diluviation has 
been more than twelve years before smt, the claimant, unless he can show possession since 
the re-formation, must at least show that he was in possession down to the date of the 
diluviation. 

Where the true owner is in possession at the time of diluviation, his possession is pre¬ 
sumed to continue as long as the land continues submerged. probably also afterwards, until 
he is dispossessed. 

£226] Per Field, J.—Although, according to the general rule, it lies upon the 
plaintiff, who is mot with the plea of limitation, to show his own possession within twelve 
yeans before the institution of the suit, when the property in dispute is capable of actual and 
visible possession, yet, in the case of property which is not susceptible of actual and visible 
possession, an exception from the nature of the thing must be made to the general rule In 
such cases, when the title and possession have been proved to be in a certain person up to a 
certain point of time,—^when there has been no transfer of the title to any third person,— 
and there is no evidence that possession was exercised by a person other than the person 
having the title, so long as actual visible possession was possible, the possession of the 
person having the title will be presumed to continue until the property has again become 
susceptible of actual visible possession. Proof of possession is presumptive proof of owner¬ 
ship, because men generally own the property which they possess. And if the ownership of 
property is proved, and there is nothing to show that the possession of such property is with 
any other person other than the owner, it may fairly be presumed to be with the owner 
Such a presumption then takes the place of evidence to show the plaintiff’s possession within 
twelve years before suit, of a property in which, from the nature of the thing evidence of 
actual possession is impossible. 

This was a suit for declaration of title to, and recovery of possession of, 3,250 
bighas of land formed by alluvion on the original site of, and by accretion to, 
among others, a certain chur known as Chur Bajapore. During the lifetime 
of the plaintiffs’ lather, the lands commenced to be diluviated; and, in the 
fihiny season of the year 1866, were wholly submerged. Subsequently, when 
the rainy season of the year 1871 was over, the disputed land again began to 
form by alluvion on the original site of the mouzas, and almost all the land 
had re-appeaxed. The plaintiffs continued to pay the fixed sadr jama, although 
the land was submerged. On attempting to take possession of the newly- 
formed lands, the plaintiffs were resisted by the defendants, and proceedings 
were commenced under s. 530 of the Criminal Procedure Code; and on the 
80th June 1875, the Magistrate attached the lands under s. 531.^ The defend¬ 
ants contended that the boundaries were not correctly stated; that the 

531:—^If Buch Magistrate decides that neither of the 
parties i« in possession, or is unable to satisfy himself as to 
which person is in possession of the subject of dispute, he may 
attsifii it, unidl a competent Civil Court shall have determined 
the righfe of fte parties, or who ought to be in possession,] 


If previous 
Cannot be asoertaised, 
Mac^trate may attitbh 
Cf dispute. 
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plamtiffs had sued not only for the attached land, but also for lands which 
‘were not included jn the attachment; that the suit was bad by reason of 
■misjoinder; and that it was barred by limitation. The Civil Court Amin made 
C227] a local investigation, and prepared a map, on which.the land claimed 
,by the plaintiffs was marked A and B. The subordinate Judge gave the 
plaintiffs a decree for the land marked A, but dismissed the suit as to the land 
marked B on the ground of limitation, holding that, although the plot was a 
part of the re-formed land of which the plaintiffs’ father held possession until 
it was diluviated, it was incumbent on the plaintiffs to prove that the land 
was thrown up by the river within twelve years preceding the date of the 
suit, or that they held possession at any time within that period. 

From this decision the plaintiffs appealed. 

Mr. Evans and Baboo Sreenath Doss, Baboo Doorga Mohun Doss, and 
Baboo Boido Nath DuU for the Appellants! 

Mr. Branson and Baboo Kali Mohun Doss, Baboo Hem Ghunder Banerjee, 
Baboo Mohiny Nohim Boy, Baboo Boykant Nath Dass, Baboo Bussunto Coomar 
Bose, and Baboo Kashi Kant Sen, for the Eespondents. 

The following Judgments were delivered :— 

~ Wilson, J. —This is an appeal from a decree of the Subordinate Judge 
of Dacca. The suit was brought by the appellants to recover certain 
chur lands, as being a re-formation on the site of their Chur Bajapore. 
There is no question that the plaintiffs’ father (whose heirs they are) was the 
owner and in possession of Chur Eajapore until it was diluviated, that the 
various defendants, or their predecessors in title, were interested in various 
churs adjacent to Chur Eajapore, that Eajapore and other adjacent churs were, 
at dates which are disputed diluviated ; that re-formations have subsequently 
taken place; that, from time to time, as re-formation took place, attempts have 
been made by the parties interested to show that portions of the re-formations 
were on the site of their own churs; and that, in 1875, disputes having arisen 
about some re-formed land, the Deputy Magistrate attached certain lands, 
the extent of which is disputed, leaving the parties interested to sue in a Civil 
Court. The plaintiffs, therefore, brought this suit, joining as parties all the 
parties to the attachment-proceedings. 

[228j The land claimed in the suit consisted of two plots, marked in the 
Amin’s map A and B. As to plot A, the plaintiffs have obtained a decree, and 
that decree is not appealed against. As to plot B, two principal groups of 
defendants resisted the plaintiffs’ claim. The defendants Nos. 4, 17, and 18, 
as interested in a chur known as Adma Munirabad, elaimed so much of plot 
B as lies to the south of a done, indicated in the Amin’s map as No. 1. 

The defendants Nos. 1 and 2 claimed so much of plot B as lies to the 
north of that done as belonging to the chur Baboo Chur. The main defences 
were the same in both oases : 

1st. It was denied that the lands in question were re-formation on the 
site of Eajapore. 

8nd. It was alleged that, in the year 1869, the present plaintiffs had, 
in a summary proceeding under s. 318 of the former Criminal Procedure Code, 
claimed these same lands, and their claijen had been disallowed. And it wa8 
said that as they had not brought a suit within three years, their right was 
barred. 

3rd. Each of these groups of defendants set up a title by adverse 
possession for more than twelve years under the ordinary law of limitation. 
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The lower Court; held in favour of the plaintiffs upon Moh of Ibhe finE||^o 
questions; buti upon the third question, held in eaoh case in favour the 
defendants; and accordingly dismissed the suit so far as it related to j^ot B, 

The appellants dispute the finding of the lower Court upon the third ques¬ 
tion. The respondents support that finding. They also seek to support the 
deeree of the Court below, on the ground that its findings upon the first and 
second questions were wrong. 

The main questions for our decision are, whether the findings of the lower 
Court upon these questions are correct. Some other minor points have been 
raised which I shall notice subsequently. 

Upon the first question, whether the lands in dispute are a re-formation on 
the site of Bajapore, I agree with the Court below. The survey map of 1869-60 
shows at once that the plaintiffs’ view of the position of Bajapore is approximately 
[229] correct. And the report and map of the Amin place the matter beyond 
doubt, if they can be trusted. But it is said that they are not to be trusted. 
I agree that the reports and maps of Amins in such cases should be examined 
with caution. In the present case, the work of the Amin bears marks of care 
and intelligence. He had with him the thak maps of the several thaks in 
question. He began his work, quite rightly, on the undiluviated lauds of 
Shibsen on the east and north-east of Bajapore, where there were permanent 
marks easily ascertainable. Having thus obtained trustworthy starting points, 
he says “ I have accordingly duly ascertained the distance between the 
land and the chur from the aforesaid stations, and having successively ascer¬ 
tained the original site of the mouzas mentioned by the parties according to 
the measurement and bearing of the thak from that place, 1 have correctly put 
down the same in the proper place in the map made by me, and demarcated 
the different mouzas with different colours.” His map is before us, and he 
has annexed his field-book. It is said that his field-book is defective in not 
giving with sufficient clearness all the details of his measurement. It may 
be that some points in that field-book might be the better for further explana¬ 
tion. If so, that would have been a good reason for applying in the Court 
below to have the Amin called and examined. It is no reason why we 
should ujKiet the finding of the Court below, in the absence of any circumstances 
throwing doubt upon the correctness of the Amin’s method or the accuracy of 
his results. 

The next question is, whether the suit is barred by reason of its not having 
been brought within three years of the order of the Magistrate in 1869. As to 
this I agree with the Court below, that the identity of the land then in dispute 
with that now in dispute has not been established. All that appears is that 
among the attempts made by various persons to identify parts of the land 
gradually re-forming, one was made by persons acting for the present plaintiffs 
to identffy some land as Bajapore. The attempt failed, and the claim was dis¬ 
missed. There is no reason to think that the land then claimed, was or could 
be, the same as that now in dispute. 

[280] The next question is, with regard to each portion of plot B, whether 
this suit is barred by reason of twelve years’ adverse possession. As to this 
the plaintiffs' case is, thSt the diluviation of their lands began about 1860, 
and was completed about 1866 ; that the re-formation began in 1871, and was 
oompleted about 1876. The defendants throw back both events to much 
^li^ dates, aztd s^y that they have been in actual occupation of the lands 
in dispute iot far .over twelve years. 
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We bave first to enquire upon which side the burden of proof lies. ^ The 
Subordinate Judge oast the burden upon the plaintiffs^ and hqld that it lay 
upon them to show, either that the lands were re-formed within twelve ye^s, 
or that they had been in actual possession within that period. In this I 
think that the Subordinate Judge was in error. 

As it has been contended that the authorities upon this subject are in 
conflict, it is necessary to consider the matter both from the point of view of 
principle and from that of authority. 

Certain propositions of law upon the subject are undoubted. 

It is not disputed that, as a general inile, where a plaintiff claims land 
from which he alleges he has been dispossessed, the burden is upon him to 
show possession and dispossession within twelve years —Maharajah Koowur 
V. Baboo Nund LoltSingh (8 Moore’s I. 199, 220). 

Proof of possession within twelve years does not necessarily mean proof of 
acts of ownership within that time. The nature of the proof of possession must 
depend on the nature of the case. In the case of a house actually occupied, 
or land under cultivation, or yielding a rent, proof of possession is easy. In 
many cases, as of lands incapable of cultivation, jungle or -waste lands, 
uninclosed plots of various kinds, all the proof that can commonly be given 
i% to show possession taken, or acts of ownership done, at some time, which 
possession will, in law, continue until the possessor by his conduct shows that 
he means to relinquish his possession, or he is excluded by some one else. These 
considerations, however, affect the mode of proof, not the burden of proof. The 
general rule still is, that the plaintiff must prove that he has been dispossessed 
within twelve years; see Pandurang Govind v. Balkrishna Han (6 Bomb. H. G., 
125). 

tasi] But there are many cases in which the party on whom the burden 
of proof in the first instance lies, may shift the burden to the other side by 
proving tacts giving rise to a presumption in his favour. We have to consider 
whether the present plaintiffs have succeeded in doing so, and for that purpose 
it is necessary to examine the decisions as to the burden of proof in the case 
of lands gradually diluviated and gradually re-formed. 

As to such oases, a second proposition is, I think, beyond question, that 
when the diluviation has been more than twelve years before suit, the 
claimant, unless he can show possession since the re-formation, must at least 
show that he was in possession down to the date of the diluviation. 

A third proposition is also, I think, beyond dispute, that where the true 
owner is in possession at the time of diluviation, his possession is presumed 
to continue as long as the land continues submerged; probably also afterwards 
until be is dispossessed. 

This proposition, however, would not be suflScient to shift the burden of 
proof. It would leave it upon the plaintiff; but would enable him to prove 
his case either by showing the dispossession to have been in fact within twelve 
years, or that the submergence has continued down to within twelve years, so 
that his possession cannot have been interfered with more than twelve years 
ago. 

But then arises the question, whether we ought not to presume something 
further in favour of the plaintiffs, whether, when they have proved their 
possession down to the period of diluviation, and have shown the diluviation to. 
have occurred at such a date and under such circumstances .as in this case, we 
ought not to presume the submergence and with it the plaintiffs’ possession to 
have continued until the contrary is shown. If this presumption can properly 
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be' made, then the - burden is i^hitted to tb© defendants of showing a^v^s© 
'possession for tw^ve y^iTs. 

Upon principle, I think, such a presumption may properly be made. The 
well-known presumption in favour of the continuance of a physical wndition, in 
the ordinary course of things likely to continue, until the contrary is shown, is 
embodied ins. 114* of the Evidence Act, which section is followed by illustrations 
[2323 and explanations. In the present case it appears, that the total area 
diluviated was very large, and the process of diluviation and re-formation 
gradual; that, at the date of the thak map of 1859, the river had not touched 
Bajapore; and from the survey map of 1859-60, that at the date it had 
affected a portion of that estate. The evidence shows beyond doubt that the 
process of diluviation went on afterwards. Under these circumstances, it 
seems to me, on principle, reasonable to presume that the lands in question 
continued submerged in march 1865 {which is the material date) until the 
•contrary is shown. 

The weight of authority seems to me in favour of the same view. 

In the case of Mohunt Chattoorbhooj Bharti v. The Government of India 
{Beg. App., No. 186 of 1877, unreported) the plaintiffs proved that they were in 
X>ossession of the lands in question in 1846, and that the lands were soon after 
that time diluviated. This suit was brought in 1869, and the Court (Gabth, C. J., 
and Tottenham, J.) held, that the burden lay upon the defendants of proving 
that the suit was barred by limitation In another case (Beg. App. No. 280 of 
1877) it appeared, that the plaintiffs were in possession of the land in dispute 
up to the diluviation, which took place some time after 1868. The suit was 
brought in 1876. PONTIFEX AND McDonell, JJ , held, that the burden lay 
on the defendant to show that the claim was barred. 


In Badha Gohind Roy v. Inglis (7 C. L. B., 364) the suit was in respect of 
soil which had been part of the bed of a lake, but which, by the gradual drying 
of the lake, had become cultivable land. The defendants relied, amongst other 
defences, upon limitation. The Privy Council having held first, that the 
property in the soil, and not a mere right of fishing, was in the plaintiffs, went 
on to hold further that it lay upon the defendants to show an adverse title by 
limitation. It does not appear to me that the Privy Council intended in this 
case to reverse its earlier ruling in the case to which I have already referred. 
But that Court does appear to me to have laid down a rule applicable 
to cases analogous to the case before it, which we are bound to follow 
in the present case, if it is properly within the analogy. And [2333 I ana 
unable to see any reasonable distinction between the case of land formed by 
the gradual drying up of a lake and that of land diluviated and then 
reformed by the gradual action of a river. 


The same rule was followed in a very recent case— Kally Churn Sakoo v. 
The Secretary of State (I. L. B., 6 Cal., 725)—before Gaeth, 0. J., and WHITE 
and Maclean, JJ. 


Two cases have been referred to as authorities to a contrary effect. In 
Koovnar Bunjtt Stngh v. Schoene, Kilhum (4 C. L. B., 390), the plaintiffs claim¬ 
ed 700 bighas of land, a re-formation on their site. They alleged diluviation 
between 1263 and 1270; re-formation between 1270 and 1273; that they had 
been in actual possession in 1273, and been dispossessed in 1274. The suit 


•[See. 114 :—The Court may presiuue the existence of any fact which it thinks likely 

to have happened, regard being had to the common course of 
m y p e»u^ natural evente, human conduct, and public and private business 
in their relation to the facts of the particular case.] 
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of proof was governed by the ordmarv rX 

as A Jiom m tihe case ref^^ed to in 8 Moore** P. p. Ana looking at the case 
as ^t forward by the pkmtlffs themselveB, a case of actual possession and dis- 
poBTOssion of cultivable lands after their re-formation, this ruling does not seem 
to me inconsistent with the others to which I have referred. la this 
ease further it was found, that the plaintiffs bad not been in possession 
since re-formation, and that the bulk of the land had been re-formed for more than 
twelve years. But a point was raised as to some 200 bighas fthe exact amount 
and its situation not being ascertained) which the Court below was inclined 
to think might probably have been re-formed within twelve years. The 
learned Judges in this Court held, that it lay upon the plaintiffs to show which, 
if any, of the lands in dispute had so re-formed within twelve years. I am not 
satisfied that there Ts‘necessarily any inconsistency with the authorities. I have 
considered, in holding that where the plaintiffs made their claims upon one 
ground, and having failed in establishing that case, sought to recover a portion 
of their claim on a wholly different ground, it lay upon them to show how much 
they could apply the latW ground to. 

In Mahomed Ibrahim v. Morrison (I. L. E., 5 Cal. 36), before and 

MlTTEB, JJ., the plaintiffs claimed land formed by the recession [234] of a river, 
and at the time of suit under cultivation,as appertaining to their patni. The Court 
held, the burden of proving that the land formed within twelve years, to lie on 
the plaintiffs. There is nothing in the report to show whether the plaintiffs 
claimed the land as a re-formation or as an accretion. If it was accretion, 
then the case has no bearing upon the present, for the presumption under 
consideration presupposes prior possession. Whether these two cases are, or are 
not, in harmony with the other authorities which have been examined, I think 
we are bound to follow those authorities and to hold that, in this case, the 
burden of proving the plaintiffs’ suit to be barred by limitation lay on the 
defendants. [His Lordship then proceeded to consider the evidence, and 
reversed the decree of the Subordinate Judge so far as it related to the plot 
marked B on the Amin’s map.] 


Field, J.—The plaintiffs in this case sued for declaration of title to, and 
for possession of, certain lands, which they alleged in their plaint to bo re-forma¬ 
tion on the site of, and accretion to, their estate Boy Baliadoor Chur. This chur 
includes Chur Eajapore, Chur Ramohunderpore, and Chur Hogla. The quantity 
of land claimed by the plaintiffs in their plaint as first drawn, was 1,700 
bighas, more or less ; but after that the Amin had made a local investigation 
and prepared a map, they amended their claim (paying additional court-fee), 
and the quantity now sought to be recovered by them is 3,257 bighas. 

During the proceedings in the Court of first instance, the right to recover 
any portion of the land as an accretion to Boy Bahadoor Chur was abandoned, 
and the only title upon which the plaintiffs now ask to succeed, is that of 
re-formation on the original site of their estate. 

The Subordinate Judge, adopting the Amin’s map and the accuracy of his 
measurement, has found that the whole of the land included within the red 
boundary on that map, and comprised in plots A’ and B, is land re-formed on 
the original site of Boy Bahadoor Chur. He has given the plaintiffs a decree 
for plot A ; but as to plot B he has held, that the plaintiffs are barred by 
limitation; and in respect of this plot he has [285] dismissed their case. He 
says in his judgment at page 184 of the printed paper bool;,—“ I am, however, 
of opinion that the plaintiffs’ claim to plot B is barred by the general limitation of 
twelve years. It is true that, according to the finding arrived at by the Amin after 
carelol investigation, the said plot is a part of the re-formed land of Mouza BajAr 
8 CAli.—95D 753 ■ 
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pore, of which their father had poseraaion twttt it was oomidetely washed 
by the river Fadtna; still, when the def«idants plead that the re-form^ott took 
place more than twdve years ago, and that they (the defendants) hare since bwn 
in possession thereof, it is inoumbmit on the plaintiffs to prove, for the pmrpose 
of removing the plea of general limitation, that the said plot was thrown up by 
the river within twelve years preceding the date of the suit, or that they held 
its possession at any time within that period. But the plaintiffs have not been 
able to show, or even to allege, that, after the disputed chur had formed, it was 
ever held in their possession ; and their endeavour to prove that the re-forma¬ 
tion took place within twelve years preceding the date of the suit, has failed 
in respect of the plot B.” 

Now the first question which has been mised before us, and which it is 
necessary for us to decide, is, whether the Subordinate Judge is right in thus 
unreservedly placing the burden of*proof upon the plaintiffs. In the case of 
Badha Proshad Singh v. Bam Coomar Singh (1 0. L. E., 269), decided by the 
Privy Council on the 29th November 1877, it was held, that the principle of 
Lopez's case is not applicable to land in which, by long possession or otherwise, 
another party has acquired an indefeasible title. The plaintiffs’ case is, that 
the land was wholly submerged in 1866 and 1866; that re-formation began in 
1871 ; and that the whole of the land which forms the subject of this suit was 
completely re-formed in 1874-1876. If this contention be correct, it is evident 
that, at the point of time, twelve years before the institution of this suit, the 
land in question was wholly submerged, and was not therefore ci^ble 
of actual visible possession. The chief defendants contend that the land was 
re-formed as far back as 1861, and that they have been in possession, 
if not during the whole of the period which has elapsed [286] since 
1861, at least for more than twelve years before the institution of this 
suit. If the defendants succeed in proving the case so set up by them, it 
is clear that, even if plot B is a re-formation on the site of the plaintiffs’ estate, 
the present case falls within the principle of the case of Badha Proshad Singh 
v. Bam Coomar Singh (1 C. L. E. 259), decided by the Privy Council. If, on 
the other hand, the plaintiffs are correct in saying that the land did not begin 
to be re-formed till 1871, it is clear that the defendants cannot, by adverse 
possession of twelve years, have acquired a good title ; and that the plaintiffs 
are entitled to succeed in respect of plot B, as well as in respect of plot A. 
The question then arises, upon which side, in the first instance, should be laid 
the burden of proof ? If the usual rule,—namely, that the burden of proof lies 
on the party who substantially asserts the affirmative of the issue,—be applied, 
it may seem that the burden of proof should be laid upon the defendants, who 
allege that the land was in existence twelve years before the institution of the 
suit, rather than upon the plaintiffs, who contend that it was not in existence 
at that time. It will, however, be more satisfactory to examine the question from 
a wider position. The general rule is, that when a plaintiff sues to recover 
possession of property, and is met with the plea of limitation, the burden of 
proof is on him to show that he has been in possession at some time within 
the period allowed by law after the cause of action has arisen, for bringing a 
suit upon such cause of action. This is the rule laid down by their Lordships 
of the Privy Council in the case of Maharajah Koowur v. Baboo Nund Lall Singh 
(8 Moore's I. A., 199); they say ;—“ The appellant is seeking to disturb the 
possession, admitted to have existed for about eleven years, of defendants, 
who insist on a possession of much longer duration as a statutory bar to the 
suit. It clearly lies upon him to remove that bar by satisfactory proof that the 
cause of action accrued to him (for that is the way in which the Emulation 
puts it) on a dispossession within twelve years next before the eommenoesnnnt 
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relieve him from this burden, or shift it upon his adversaries by compeUing 
them to prove the time and manner of dispossession.” In the ease of Gosmin 
Dosi Koondoo v. Seroo Koomaree Debia (19 W. B., 193), OoucH, C.J., said;— 
*' !Fhe plaintiff mast show that he, or some one through whom he claims, has 
had possession within twelve years before the suit. If be sues for the recovery 
of immoveable property on the ground of having been dispossessed from 
it, he must show that he has come within twelve years from the time when 
his cause of action surose, the time when he was dispossessed. It is not enough 
for him to prove his title to the property, which is the subject of the suit, and 
leave it to the defendant to show that the suit is barred by the law of limita¬ 
tion by proving whenr4>he plaintiff was last in possession.” The general rule 
enunciated in these cases has not, so far as I am aware, been doubted or 
shaken by the authority of more recent decisions. But an exception appears 
to have been grafted upon this general rule by certain decisions which I am now 
about to notice. In the case of Badka Qobind Boy v. Inglis (7 C. L. B., 364), 
decided by the Privy Council on the 6th July 1880, the plaintiff claimed certain 
lands included within the limits of a beel or lake. The land so claimed had 
become dry and cultivable during, at least, a part of the year. The plaintiff was 
held to be entitled, not merely to the right of fishery in the beel, but also to the 
soil of the beel. The proprietor of a neighbouring talook was the defendant, 
and he denied the plaintiff’s title to the soil of the beel, and relied on adverse 
possession for more than twelve years before the institution of the suit. 
Their Lordships of the Privy Council said :—“ The question remains, whether 
the disputed land had or had not been occupied by the defendant for twelve 
years before the suit was instituted, so as to give him a title against the 
plaintiff by the operation of the Statute of limitations. On this question, 
undoubtedly, the issue is on the defendant. The plaintiff has proved his title ; 
the defendant must prove that the plaintiff has lost it by reason of his (the 
defendant’s) adverse possession. The High Court came to the [238] conclusion 
that the defendant had not satisfied the burden of proof thrown upon him, and 
their Lordships are not prepared to reverse that judgment.” Here there is 
nothing to show that the plaintiff had at any time been in possession of the 
dried-up soil of the beel, and so long as the soil remained submerged, it may 
weU be that the possession was deemed to have followed the title. In appeal 
from Original Decree, No. 185 of 1877, decided by Garth, C.J., and Tottenham, 
J., on the 21st December 1878, the facts were as follows: — A portion of the 
land admittedly formed part of the plaintiffs’ estate Madharpore as delineated 
on the Government map of 1846, and the Court was of opinion, that they had 
made out a pnwtd facie case of title and possession up to the year 1846 to the 
lands demarcated as theirs on this map, and, therefore, to this disputed portion. 
The next question was, whether the plaintiffs had been in possession of this por¬ 
tion at any time within twelve years before the commencement of the suit. 
The Court, observing that the onus of proving such possession was undoubtedly 
on the plaintiffs, held that, as they had established a primd facie case of 
possession in 1846, such possession must, under the circumstances, be presum¬ 
ed to have continued until something was proved to have happened to put an 
end to it. “ Take for example,” it was said, ” the case of a large tract of jungle 
granted thirty years ago to a zamindar. He takes possession in the first 
instance, perhaps, by putting up a few boundary posts or by sending his agent 
to look over the property. Nothing is done to the land for the next twenty 
years^ It remains in its primitive state of jungle. But then some wrong-do^ 


764 



Ir b. B. 7 OAl.i»t 


' MAHO MOfitTB OHOSB &o. v. 


brings a portion of it* into cultivtUiion, and after five or six years olaiins tliaC 
fjortion as his own. The true owner then brings a suit to recover his' prolperty^ 
flow is he to show his possession within twelve years ? He has exercised no 
direct acts of ownership over the property, and unless the possession which fee 
had at first is presumed to continue, it would be impossible for him to enforce 
his rights.” 

In Eeg. App. No. 280 of 1877, the following passage occurs in the 
Judgment of PONTIPEX J.:— 

“ Now we are of opinion that the plaintiffs are not barred by [239] 
limitation from enforcing their claim to this portion of plot A for this 
reason. The land, which was a dry chur in 1858, wa^ gradually covered by 
water, and, according to the case of both parties, gradually re-formed subse-t 
quently; and in fact even during the progress of this suit, re-formation on’ 
the southern boundary has still beep proceeding. The plaintiffs in their plaint 
allege that the re-formation commenced in 1274. No doubt the defendants' 
(in their written statement) and their witnesses attempt to put back the 
re-formation to an earlier date ; and they have adduced in support of their 
case certain kabuliats, which tliey say were given by tenants for the cultiva¬ 
tion of indigo. But we are of opinon that the evidence of the defendants is 
not so precise that we can say that those kabuliats apply to the whole or any 
particular part of the re-formed lands , they may very well have included only 
land within plot D; and we think, in a case like the present, where, the 
land has formed gradually on the plaintiffs’ site after an equally gradual 
diluviation, the whole process of diluvion and alluvion occurring some time 
after 1858 (the date when possession was taken under the decree in the 
former suit), and before 1876 (when the plaint in this suit was filed), it lay 
rather on the defendants, than on the plaintiffs, where the exact date of re¬ 
formation was in doubt, to show when actual possession of the various portions 
of these re-formed lands was taken. As the plaintiffs were actually in p>ossession 
up to the diluviation, and as upon re-formation it might be doubtful how soon 
the land would be fit for the purpose of cultivation, wfeich indeed might depend 
on the nature of the crop, and as even upon the defendants' evidence it is doubtful 
whether the land had been fit for cultivation more than twelve years before suit, 
we think that in this case it did not lie on the plaintiffs to show they had been 
dispossessed within twelve years, and we cannot accept as satisfactory the evi¬ 
dence adduced by the defendants as to their possession for twelve years before 
suit.” 

I may also refer to the recent decision of this Court in Rally Chum Sahoo 
V. The Secretary of State (I. L. E., 6 Cal., 725). 

[240] It appears to me that the principle to be gathered from these 
cases is, that although, according to the general rule, it lies up6n the plaintiffs, 
who are met with the plea of limitation, to show their own possession within 
twelve years before the institution of the suit, when the property in dispute is 
capable of actual and visible possession, yet that, from the nature of the 
thing, an exception must be made to this general rule in the case of property 
which is not susceptible of actual and visible possession. In respect of this 
latter class of oases, it appears to be only reasonable to say that, when the 
title and possession have been proved to be in a certain person up to a 
certain point of time,—when there .has been no transfer of the title to any 
third person,—and there is no evidence that possession was exercised by 
a person other than the person having the title, so long as actual visible 
possession was possfKle, the possession of the person having the title will be 
presumed to contih^ojfj until the property has again become susceptible of 
actual visible po^feifeibn.. Proof of possession is presumptive proof of osmer- 
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ship,;.]3acause men generally own the property which th4y possess. It may 
with equal reason be said, that if the ownership of property is proved and 
there is nothing to show that the possession of such property is with any 
person other than the owner, it may fairly be presumed to be with the owner. A 
presumption dispenses with or supplies. the place of evidence. If the above be 
a reasonable presumption, it takes the place, in a case like the present, of evidence 
to show the plaintiffs’ possession'within twelve years before suit in a property in 
which, from the nature of the thing, evidence of actual possession is impossible. 
There are a few oases which at first sight appear to confiiot with the principle 
which I have endeavoured to evolve from the above cases. In the case of 
Koomar Runjit Singh v. Schoene Kilbum (4 G. L. B., 390), the plaintiff alleged 
that the lands had re-formed twelve years before the institution of the suit, and 
that he had exercised actual possession by sowing hhesari. It is clear that the 
plaintiff here, by his own allegation, excluded a presumption which could only 
arise if the lands were not susceptible of cultivation and possession. In 
[»i] the case of Gokool Kristo Sen Moonshee v. David (23 W. K., 443), the 
land had been submerged, and after its re-appearance in 1271 the plaintiff had 
never been in possession. This being so, the plaintiffs’ suit failed, because he 
did not prove secundum allegata that his vendor had been in possession before 
the land disappeared or was diluviated. Apparently the Court thought that, if 
ha. had succeeded in proving that he or his vendor was in possession before the 
diluviation, his cause of action would have arisen when, upon the re-appearance 
of the land, he was prevented by the defendant from resuming actual possession. 

This appears to be the real point of decision in this case; and if this is so, 
there is nothing which conflicts with the Privy Council decision or the other 
oases above quoted. In the case of Mahomed Ibrahim v. Momson (I. L B., 
5 Cal., 36), reference was made to a class of cases which supported the 
proposition that when limitation is pleaded in respect of lands, which 
are either in a jungly or unculturable state, it is for the defendant to 
establish his plea by proving adverse possession for more than twelve yeras; 
and it was held, that that proposition could not be applied to land brought 
under cultivation ; but that, in this latter case, the plaintiff, in order to get 
over the plea of limitation, must at least establish, that either the land in 
suit formed within twelve years or was not in a fit state of cultivation within 
that period. It is not very clear whether this was a re-formation on the old 
site, and no question appears to have arisen as to which party was entitled to the 
site before the formation of the chur. 

It appears to me, that none of these cases are in conflict with the principle 
which I have above adverted to, as deducible from the Privy Council case, and 
the other cases bearing upon the same point. If otherwise, the decisions which 
are in conflict with the Privy Council case must be taken to have been'over¬ 
ruled by it. The conclusion to which I am then led is, that the burden of proof 
has, in this case, been improperly laid upon the plaintiffs, and that it should 
have been laid upon the defendants; in other words, that it is for the defendants 
to'show that, as alleged by them, the lands were re-formed twelve or more years 
CBi2] before the institution of this suit, and have since been in their posses¬ 
sion. [His Lordship then discussed the evidence and concurred in revei'sing 
the decree of the Subordinate Judge as to plot B.] 

Appeal allowed. 

MOTES. 

IDILUTIOM-ADTERSE P0B8EBSI0M-0NUB OF PROOF WHEN ON CLAIMANT AND 

WHEN ON DEFENDANT— 

See the notes to 8 Oal. 796 in the Law Reports Reprints Calcutta 'Vol. 1. 

%Be also 9 Cal. 744; 9 Mad. 176; 6 Bom. 508 ; 9 I.C. 564. 
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The 7th March, 1981. 

Present: 

Sib Bichabd Gabth, Kt., Chirp Justice, and 
Mb. Justice McDonsdl. 

IJma Sundari Dasi.Plaintiff v. Bamjihaldar and others.Defendants.’*' 

Joinder of parties—Adding plaintiffs-^Consent—Lunatic not »> fovnd^Appearanee — 

Act XXV of 1858 —Cioil Procedure Code {Act X of 1877), a. 32, 

A person alleged to be a lunatic, though not found so under Act XXV of 1858, may »ppo»t 
either by vakeel or in person. 

under 8. 32 of the Code of Civil Procedure, no person can be added as a plaintifi, unless 
he has previously consented thereto; and if a person objects to be added as a plaintiff, the 
proper coarse is to make him a defendant. 

This was a suit for arrears of rent and ejectment, instituted by Uma Sundari 
Dasi, widow of one Nilmadhub Datta, against the defendants, for the rent of a 
certain jote held by them under the joint family, of which the plaintiff above' 
named was one of the members. The plaintiff prayed, that a decree should be 
passed for the whole arrears due with interest; (ii) that .the proportionate share 
of the plaintiff should be awarded to her, together with the costs of the suit 
(iii) for ejectment and the recovery of khas possession. The plaint also prayed 
that, as the defendants did not pay rent separately to the co-sharer, the other 
cO'sWers might be joined as co-plaintiffs; and an application to that effect 
was made to the Court. Notice of this application was given to all the co- 
sharers, but only one of them, Nogendor Datta, appeared, and he opjiosed the 
application. On the 11th of January 1879, an order was passed making him 
and the rest of the co-sharers plaintiffs. In the words of the [a«8] Munsif,— 
“ These last gave no express consent, but such consent was only presumed 
from their absence. ” 

One of the co-sharers so joined as plaintiff was admitted to be a lunatic, 
but he had not been adjudged to be so under Act XXY of 1858 ; and it was 
contended, that, as the provisions of the Civil Procedure Code with respect to 
persons of unsoimd mind were by s. 463 restricted to persons adjudged to be 
lunatics, then the alleged lunatic could not sue by a next friend, and that, 
therefore, the suit must be dismissed, as all the co-sharero were not represent¬ 
ed. On appeal, the Judge was not inclined to agree with the Munsif in his 
conclusion that the alleged lunatic could not sue as plaintiff, but he dismissed 
the appeal on the ground that the Munsif was wrong in adding the other oo- 
sharers as .plaintiffs without their express consent. The plaintiff then 
appealed to the High Court. 

Baboo Umbica Churn Bose, for the appellant, argued, that the lower 
Court was wrong in holding that the co-sharers could not be added withot^ 
thdr express consent ; that the verification of one plaintiff would be sofB- 
oient, and therefore express consent would n ot be necessary. The Iowct 

", • Appetd from Appellate Deocee, No. 3526 of 1879, against the ^ree A. T. Mudean, 
Bsq., Jndi ge of the SA-P^annas, dated the 7th July 1879, af S ming the de(S»e Baboo 
Ben«|e Behaiy Ohowdlu^, 'Munsif of Banupdre, dated the 9iii April 1879, 
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Ckmrt should have allowed ihe suit to proceed under s. 30'^' of Act X of 1877. 
At auf rate, the proper course for the Judge would have been to return the 
{didnt for amendment with leave to bring a fresh suit, or to remand the case 
with directions to make the co-sharers defendants. 

Baboo Lall Mohun Doaa for the Bespondents. 

The Judgment, of the Court (GabtH, G. J., and McDonell, J.,) was 
delivered by 

Garth, 0. J« —We think that the Court below was not justified in dis¬ 
missing the'plamtiff’s suit.' 

The Munsif was undoubtedly wrong in rejecting the claim, because one 
of the parties who had been made a plaintiff was of infirm mind. The man 
had not been adjudicated a lunatic ; and had not therefore lost his civil rights, 
and there was no reason why he should not have appeared either bv vakeel or 
in (Mil person; sm 2 Wm. Saund, Bock v. Slade (7 Dowl., 22), and Gleddon v. 
Trebbk (9 C.B.,N.S.T 367). In this respect*the District Judge was quite correct. 

But the great mistake which was made by the Munsif was this. 

One out of several co-sharers brought the suit, asking to have his co¬ 
sharers joined as plaintiffs. No objection upon the ground of the non-joinder 
of these co-sharers appears to have been taken by the defendants ; and 
therefore, if the plaintiff herself had not suggested the difficulty, the suit 
might have proceeded in the name of one plaintiff, and she might have 
recovered the whole rent. 

Section 34 of the Civil Procedure Code says, that “ all objections for 
want of parties or for joinder of parties who have an interest in the suit, 
should be taken at the earliest possible opportunity, and in all cases before 
the first hearing ; and any such objection not so taken shall be deemed to 
have been waived by the defendant.” 

The reason why the defendant in a case of this kind is entitled to have 
all the co-sharers made plaintiffs upon the record is this, that he contracted 
to pay his rent to them all jointly. They are all entitled to the rent, and 
he has a right to look to all and each of them for his costs, in case he should 
be successful in any suit which they may bring against him. But he 
must make his objection in proper time; and if he does not do so, the 
plaintiff who sues may recover the whole rent. 

In this case, although no objection was taken by the defendants, the 
Munsif, at the plaintiff’s suggestion, thought it right to add the names of aU 
the co-sharers as plaintiffs, although they did not consent to being so joined. 

It is clear that, by the terms of s. 32, he had no right to do this. No 
person is obliged to have his or her name added as plaintiff in a suit without 
his or her consent. And the justice of this rule is obvious, because the suit 
may be improperly brought; and if a party were made plaintiff without bis 
consent, he might also be made liable for costs. 

If the defendants object that other parties should be joined as plaintiffs, and 
they refuse to be joined, the proper course is to make them defendants, so that 
they are all before the C2iSj Court and the Court may make what order it 
considers just as to costs. __ 

*[Seo. 30: —Where there are numerous parties having the same interest in one suit, one 

or more of such parties may, with the permission of the Court 
One party may sue or sue or be sued, or may defend in such suit, on behalf of all 
defend on tehalf of all in parties so interested. But the Court shall in such case give, at 
l yiwe interest. the plaintiff's expense, notice of the institution of the suit to all 

such parties ei&er by personal service or (if from the numter of 
parties or any other cause such servioe is not reasonably practicable) then by public adver¬ 
tisement, as ihe Court in each case may direot.3 
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*■" The principal mistake, therefore,' which has been iha)^ in ^i* 
thkt the Ikfansif has joined the oo^sharers as plaintiffs instead of defendants; 
and what the District Judge ought to have done, was to send the case back to 
the Munsif, in order that this mistake should be rectified by amendment, and 
that the suit should then be tried upon its merits. 

We consider that we are bound to do now what the District Judge ought 
to have done ; that is, to send the case back to the first Court, with directions 
that the persons who were made plaintiffs against their will should be made 
defendants, and that the case should be tried upon its merits. We think that 
the costs in all the Courts should abide the result. 

Case remanded. 

N0TB8 

[I. UHJLDJUDOBD LUNATIC—CAPACITY WITH REFERENCE TO SUITS— 

The 0. P. 0. 1908 Soh. I, O. 32, r. 15 Bpeoifioally extends the provisions as to minors, 
to'‘perfionB who though not so ad]U(^ec|, are found by the Court on inquiry, by reason of 
unsoundness of mind or mental infirmity, to be incapable of protecting their interests when 
suing or being sued”. 

This IS in accordance with the law that had been judicially established prior to the Code 
of 1908:—(1897) 20 All. 2 ; (1891) 16 Bom. 132: (1901) 24 Mad. 604 ; (1899) 23 Bom. 663. 

II. JdINDER OF PLAINTIFFS— 

When the person himself objects, he should be made a defendant:— 

See also (1885) 11 Cal. 618 ; (1889) 17 Cal. 160 ; (1891) 19 Cal. 760 ; Hukm Chand on C. P. 
C. p. 406-408. 

III. WAIVER OF OBJECTION TO NON-JOINDER— 

See (1884) 6 All. 57 ; (1887) 10 Mad. 322 ; (1891) 14 Mad. 498 ; (1901) 26 Bom. 301. 
lY. CO-SHARER WHEN A NECESSARY PARTY— 

See Hukm Chand on Civil Procedure 396—398.3 

[7 Cal. 24S] 

PRIVY COUNCIL. 

The 10th February, 1881. 

Present: 

Sm B. Peacock, Sir M. E. Smith, Sir E. P. Collier, and Sir R. Couch. 

Sudisht Lai.Plaintiff v. Mussamut Sheobarat Koer.Defendant. 

[On Appeal from the High Court of Judicature at Fort William in Bengal.^ 

Mukktamama—Pardanishin woman—Extent of liability—Account stated—Explanation of 

document. 

In order to charge a pardanishin woman upon an instrument or power purporting to have 
been executed by her, it is requisite that the person relying on such a document should give 
saUsfactory evidence that it has been explained to, and understood by her. 

A mukhtamama executed by a pardanishin woman appointed her husband to bo her 
general mukhtar, and declared that all acts done by the said mukhtar, such as giving and 
taking loans to and from others, executing on my behalf, getting executed in my favour, deed 
of absolute sale,” and so on, “ shall be accepted by me.” 

[2U3 It was sought to render the principal liable, on an account stated by her husband 
as her mukhtar so empowered, for a debt, without proof that the money constituting it had 
been borrowed on her account. 

Held, on the construction of the mukhtamama, that the mukhtar had no authority to 
bind her by such a statement of account, whatever authority ha might have had to bind her 
by an actual borrowing of money on her behalf. 

No implication of authority in the mukhtar to bind the woman by his stated^ account 
had arisen from the carrying on of a course of business. Acoordingly, when the evidence of 
express authority failed, the statement of account by the mukhtar was insufficient to render 
the principal liame. 

No evidence was given of the items lent, so as to establish an indebtedness independently 
of the account stated. , 
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A^BAI^ from a deoroe jaf a Division Bench of the High Ootirt of Bengal (^5th 
June 1878), reversing the decree of the Second Subordinate Judge of Zilla 
Mbzufferpore (23rd December 1876). 

The question raised in this case was, whether the defendant, the respon¬ 
dent in this appeal, a pardanishin woman, who had constituted her husband to 
be her mukhtar, was liable for a debt for money lent upon a statement of 
account by him, without proof of the borrowing of the money on her account. 

This question depended mainly on the construction and effect of the words 
I, of a mukhtarnama, given by the defendant to her husband, as to which the 
Courts in India differed. 

The material parts of the mukhtarnama and the facts of the case are 
stated in their Lordships’ judgment. 

The Subordinate Judge decided that the husband, having authority under 
the mukhtarnama to admit such a debt as the one claimed, had done so in 
stating the account on behalf of his wife. A Divisional Bench of the High 
Court (L. S. Jackson and L. B. Tottenham, JJ.), in reversing that decision, 
said:— 

“ Now a very important matter for consideration in this case is, whether 
*the defendant ever executed the mukhtarnama referred to by the plaintiff; and, 
if HO, whether she authorized her husband, Ajudhya Pershad, to do that which 
he-did in signing the settlement of account. Strictly speaking, the execution 
of that mukhtarnama is not proved in this case ; but there can be little doubt, 
from the fact of its having been registred and having been used frequently 
on various public occasions before [247] various public officers, that Ajudhya 
Pershad really had such a mukhtarnama from his wife. Whether that instru¬ 
ment authorized him to take, without her authority, so serious a step as to sig n 
an acknowledgment of indebtedness of nearly Es. 30,000, is an entirely different 
question. It appears to us, that the mukhtarnama itself does not authorize 
such a proceeding. It does not differ very much from the formal power-of- 
attomey which mukhtars generally use for the purpose of representing their 
principals in formal proceedings It makes no reference whatever to any 
banking business, nor does it contain any authority to sign such a document as 
that produced. There is not so much as a suggestion that the defendant was 
ever‘informed what the consequence of her authorizing a separation of 
her account from that of Sheoraj would be, or that she ever had the 
least notion that so large a liability as this was to be passed over to 
her. Considering that the defendant was a pardanishin lady,—that she is 
still young,—that at the time of her father and her mother’s death she was an 
■infant,—that her affairs, during her minority, were managed ostensibly by her 
sister, but in reality by a person who has since been dealt with by the 
Crifninal Court and sentenced to transportation,—that when she came of 
age her affairs were taken into the hands of her young husband, who was 
only eighteen years of age,—we think the Court would be justified in 
requiring strictest proof and observance of all formal precautions before 
it holds defendant answerable. There appears to be the strongest reason 
to believe that, throughout his dealings, Ajudhya Pershad has not had the 
defendant’s interest at heart. He has been making use of her property with¬ 
out the least regard to her benefit, and with a view to his own ^vantage. It 
a^ars, in fact, that he is actually in partnership with the plaintiff in one 
b^poh of business, viz., that relating to saltpetre ; and it is actually stated, 
that the funds for carrying on that business in partnership With the plaintiff 
were put down to the debit of the defendant’s account. It may be that, in 
respect^ of an ancestral banking business carried on not very prudently or 
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stioeessfuBy, dumg the defendant’s minority, by her sietenr or in her staterls 
name, some Uabilities did arise ; and if those C2i83 Uabilities had been fairly 
and properly brought before the Court, and the defendant had been shown that 
she did owe something to the plaintiff, the Court would have assisted the 
plaintiff in recovering that amount. In fact it is more than prpbable, that ^e 
defendant herself would not have resisted. But looking at the shape in which 
the plaintiff’s suit was brought before the Court, and considering the very large 
sum demanded from the defendant on the strength of a document executed 
without sufficient authority in favor of the husband, it seems to us, that the 
Subordinate Judge ought not to have given, the plaintiff the decree which he 
has given, that that decree ought to be set aside, and the appeal allowed with 
costs.” 

On this appeal 

Mr. Leith, Q. C., and Mr. C. W:r Arathoon for the Appellant. 

Mr. B. V. Doyne for the Bespondent. 

For the appellant it was contended, that the authority of the husband, as 
duly constituted mukhtar of his wife, to state an account on her behalf, had 
been made out. 

CounseHor the respondent was not called upon. 

Their Lordships’ Judgment was delivered by 

Sir H. E. Smith. —This is an action brought by Sudisht Lai, a mahajun 
carrying on his business at Mozufferporc, against Mussamut Sheobarat Koer, 
to recover a sum of Bs. 23,470 and interest, upon the footing of a stated and 
settled account. The plaint is based entirely upon an account which, it alleges, 
had been settled, not by the defendant herself, but by her husband, Ajudhya 
Fershad, who, it is said, had authority from her to state and settle accounts. 
In the outset it may be noticed that no evidence was given of the items of the, 
account so as to establish an indebtedness independently of the account stated. 
This omission seems to have been intentional, for the plaintiff himself, and 
two of his gomashtas, who miglit have given that evidence if a debt really 
existed, were not called. 

The circumstances which preceded the action may be shortly stated. - 
Bam Dyal Misser, who is now dead, carried on a [ 249 ] banking business 
in the same place as the plaintiff, at Mozufferporc. Ho died in the.year 
1857, leaving a widow and two daughters, of whom the defendant is 
one. His widow died in the year 1860. The elder sister, whose name 
is Sheoraj Koer, had married Durga Persad Tribaidi. The defendant 
had married the person already named, A]udhya. The banking business of 
Misser was carried on by the widow during her lifetime, and there is some 
evidence that it was also carried on after her death by the two daughters, the 
defendant being at her mother’s death a minor, and the husband of the elder’ 
sister, Sheora], carrying on the business on her behalf and on that of her 
infant sister. The defendant, Mussamut Sheobarat, became of age in February 
1869, and shortly after her coming of age it appears that the banl^^ account 
was separated; whatever may have been due at that time from th'ij^i^T^o sisters 
^o the plaintiff’s firm was divided, and one-half carried to the debit bj(,;4aoh of 
the sisters. Although there is some evidence that the sisfews carried on a 
banking business, there is really no satisfactory evidence that siibh a, business 
was carried on by the defendant after the separation, and certainly none that it 
was carried on with her knowledge and authority. However, it is alleged on the 
port of the plaintiff that such s business was carried on, md was managed by 
Ajudhya, her husbsifd, and the account which is sued on is sftid to have l*Sen sign^ 
by him as thea^ustm>^t of a banking accou|[|. The account so signed is.eet out 
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fti longliikisbd record, and begins with this item: “Credit. Former balance, prin- 
oipal and intwfest, as per former ohitta, for the year 1280, Es. 21,933 14a. Op.” 
There are other items and interest, and some items on the other side of the 
account, resulting in a balance of Es. 23,405 13a., the amount for which the 
action is brought, plus a sum of Es. 50, as to which no evidence whatever exists. 
The plaintiff’s claim to recover this sum rests entirely upon the admission 
which was made by Ajudhya, the husband, in settling this account. Not only is 
there no proof of indebtedness independently of the account, but there is not 
suflicient evidence to satisfy their Lordships that a banking business was 


carried on by the defendants ; whilst there is some evidence that Ajudhya was 
[ 260 ] carrying on business with the plaintiff’s firm on his own account, and 
that he had purchased with the plaintiff a saltpetre property which they were 


working together. 


In this state of *the evidence it is plain that no authority can be inferred 
from the fact that a banking business was carried on to the knowledge of the 
defendant. The authority, therefore, upon which the plaintiff must rely as 
having been supplied to Ajudhya, depends entirely upon the mukhtarnama 
which has been given in evidence ; indeed, that is the authority on which his 
case has been rested. This mukhtarnama is said to have been executed by 
the defendant shortly after her coming of age. Their Lordships desire to 
observe that there is no satisfactory evidence that this mukhtarnama was 
explained to the defendant in such a way as to enable her to comprehend the 
extent of the power she was conferring upon her husband. In the case of 
deeds and powers executed by pardanishin ladies, it is requisite that those who 
rely upon them should satisfy the Court that they have been explained to, and 
understood by, those who execute them. There is a want of satisfactory 
evidence of that kind in the present case. But their Lordships do not desire to 
rest their decision upon this ground. They are disposed to look at the 
mukhtarnama which w'as received by the Subordinate Judge, and was consttued 
by the High Court, although that Court expressed some doubt as to whether, if 
it ought to have been construed differently from the view they took of it, they 
should have acted upon it. This instrument is said by the High Court to be very 
nearly in the terms of the ordinary mukhtarnama given to mukhtars to transact 
business and to bring and defend suits. Undoubtedly there is much in its language 
which is of the ordinary kind , but there are some special powers conferred by 
it, and it is upon them that the plaintiff most relies for the authority of the 
husband. The document begins with a recital;—“ Wliereas often cases connected 
with monetary transactions, as loans, purchase and sale of properties, atanamas, 
hebanamas, ticca pattas with zurpeshgi and without zurpeshgi, and realization 
of decretal money, in which sometimes I, the declarant, am plaintiff and 
sometimes defendant remain pending decision, and may be instituted in future 
[ 251 ] in the Civil, Eevenue, and Criminal Courts, as well as in the Calcutta 
High Court; that is, whereas I, the declarant, am under the necessity to attend 
all bpa^ess, such as monetary transaction, purcliase and sale of property, 
pTOparatlsil of deeds of gifts and grants, leases with or witliout zurpeshgi, and 
.execution deeds of absolute sale and recovery of decretal money, vzz., all the^ 
village and Qptirt affairs—filing answers in appeal cases and taking out execu¬ 
tion of dwr^ 'ia the Courts”—enumerating them—“ by engaging pleaders 
and mukhtars if^en required in the cases instituted in the Civil Courts,”—this 
is very much the language of an ordinary mukhtarnama. It goes on:—” As 
also realizing decretal money, and the money covered by bonds from debtors. 


.by executing recei^ and acquittances on behalf of me, the declarant, accord¬ 
ing to mahaj|ni shop, saltpetre godown, and zemindari, 
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yiE^lges." !ISia w(wds,^" aeoordilig: jbo fcbe account of the mahajaaii ehop," w ttici 
neceas^ly import a statepienttbfct'she was then carrying on that bu9iO|^« 
She was entitled to a share of whatever was due to the old business, and if it 
became necessary to sue for such debts, the mukhtar would be em^wered to 
sue for them and to give discharges to the debtors. Then the operative part of 
the instrument is *.—" I, the declarant thereof, of my own free will and accord, 
appoint my husband, Ajudhya Persad Sukul, my general mukhtar,”—^the genera¬ 
lity of that language, “ appoint my husband my general mukhtar,” must be 
construed, and if necessary controlled, by what comes afterwards,—“ and declare 
to the effect that all sots done by the said mukhtar, such as giving and taking 'M 
loans to and from others ; executing on my behalf, getting executed in my favour, ' 
deeds of absolute sale,” and so on, “ shall be accepted by me.” The wcads that ^ 
are most relied on are :—” and declare to the effect that all acts done by the said 
mukhtar, such as giving and taking l6ans to and from others.” If it had been 
proved that the husband had contracted loans and obtained advances on behalf 
of his wife, it may be that, under this power-of-attorney, she would be bound 
by his acts, as being within the scope of his authority. But it would have to be' 
shown, not only that he borrowed the [252] money, but that it was borrowed 
for her. If it had appeared that it was taken for his own purposes, and the 
plaintiff who advanced the money knew it, the wife could not be charged with 
it. In the present case, without any proof that money had been borrowed at all, 
and certainly with none that it had been borrowed on her account, the defendant 
is sought to be fixai with a large debt by a mere statement of account. Their 
Lordships think upon the construction of the mukhtarnama that the husband, 
Ajudhya, had no authority to bind her by such a statement, whatever authority 
he might have had to bind her by an actual borrowing of money on her 
account. This is the view taken by the High Court. 

•Their Lordships must not be supposed to lay down that when an agent 
is appointed to manage a banking business, and is invested with the powers of 
a manager of that business, a statement of account made by him in the regular 
and ordinary way of business would not be evidence against his principal; 
that question does not arise on this record. It is enough for them to say that, 
in this case, there is no sufficient proof that the business was carried on with ^ 
the defendant’s knowledge and by her authority, and therefore no implication - 
founded on the course of business can arise. The evidence of express authority 
also fails. 

Their Lordships will humbly recommend Her Majesty to affirm the 
judgment under appeal, and to dismiss this appeal with costs. 

Appeal dismissed. 

Solicitor for the Appellant: Mr. T. h. Wilson. , 

Solicitors for the i^spondent: Messrs. Barrow and Rogers. j ■ 

M0TB8. 

C l. HSBDB AND POWERS OF PARDANABHIN WOMEN— 

' The proposition laid down in this case that such deeds and powers should,I 
those who rely upon them, to have been explained to and understood by thosc'^ 

■them has been several times re-aftirmed by the Privy Council:—(1901) 28 Ca 
Cal. 749; 664; (1912) 311. A. 156. 

See also (1886) 8 All. 267; (1892) 14 All. 8; (1895) 17 All. 125; (19 
>Som. E6 R. 781; 1(1904) 7 0. C. 292. 

This special rule does not apply where the ladies wore transacting thel, 

»1. 773; (1903) 81 Cal. 233; see also (1888) 15 Cal. 684 where the defeAC 
' ^thought by her rwresentative. 

IJoE bo qm^parm'^kim : —(1991) 23 All. 137=27 I, A. 168. 

MOOKHTBARNAIIAH. 

.i^Pidiad in (1883) 13 R. 247.1 


fft^own, W 
' executM 
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The 8th April, 7881. 

Present: 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice McDonelii. 


Poorna Chunder Sen.Defendant, 

mrsus • 

Prosunno Coomar Dass....Plaintiff*. 


Power-of-Attomey—Construction of Power—Power to Sell or Mortgage. 

Under a pownr-of-attomey containing a clause empowering A to sell or mortgage the 
•.donor’s property for the payment of his debts, A executed a simple money-bond to one of the 
donor's creditors, for payment of the sum due and interest. 

Held, that the act was extra vires, and did not bind the donor. 

This was a suit instituted by the plaintiff on the 17th of September, 
1879, against Bam Chunder Sen, Gour Chunder Sen, and Pooma 
Chunder Sen, for the sum of Rs. 3,000 and interest, due on a registered 
money-bond executed by the defendants in favor of the plaintiff, on 
the 28th of March, 1876. The bond was executed on behalf of 
Pooma Chunder Sen by the other defendants, who held a power-of-attomey 
from him. The main question was, whether authority to sign such a bond was 
given admitting that the debt for which the bond was given was a debt for 
which Pooma Chunder Sen would have been liable had a proper suit been 
brought in a proper time. The power-of-attomey was in the following terms ' 

Know all men by these Presents, that I, Pooma Chunder Sen, son of Bam Mohun 
Sen, deceased, of Chittagong, now residing in Cirencester, in the County of Gloucester, 
Enj^and, zemindar by profession (for divers considerations and good causes me he^nnto 
moving), have made, ordained, constituted, and appointed, and by these Presents do make, 
ordain, constitute, and wpoint my uncle. Baboo Bam Sunder Sen, and my cousins, Gour 
C9iunder^Sen and Bam Chunder Sen, of Chittagong, in the district of Bengal, or any of them, 
my true and lawful attcnneys pMJ attorney for me and in my name to give aU kindq of 
pattas to tenants,—^to sell or mortgage, and for registering the same, any part of my estate at 
their or his discretion for the payment of my debts,—to ask, demand, recover, and reoeivii 
any sum due to me,—^to pay any amount due by me, giving, and by these presents granting, 
to my said attorneys and attorney, my sole and full power and authority to take, pursue, and 
fcdlow stw ^ l egal course, or any other course at their or his discretion, towards recovery, re- 
oeivingi,iKhbtaining of any dues and payment of my debts as I myself nu{d>t or could do 
were4 pUPaially present; and in my name to make, sign, seal, and deliver any document 
neces^W to be taken or ^ven; and further, to do, perform, and finish, for me and in 
name all kn^Uj^gular things and thing which shall be or may be necessary, as 
the said Pooi^^H|Kunder ^n, in my own person, might or could do in^^bout 
rati^rihg, col^|Kp, and allowing whatever my said attorneys or attolney shall 
cause to be dim m and about the execution of the abovementioned ob^ots. In 
whbnof, &o.” . 


No. 48 of 1880, against the decree of Baboo 
Chittagong, dated the 8td December, 


*kstgeel bom 



Peoree, 
Judge of 
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Tte SiibordiiwwVttdge g^ve thd plaintiff a decree. The defendant Pooma 
Chnnder appealed to the High Cbnrt. 

Baboo Mohinv Mohun Boy, for the appeUant, argued that the power^of- 
attomey did not justify the giving of the bond.— 


Baboo Chunder Madub Qhoae for the respondent.—^There was a special 
power given in this case. " Debts ” in the power-of-attorney mean family 
debts, and this bond was a family debt for which Pooma is liable. Power is 
given to sell or mortgage, and this includes entering into a bond for pa 3 rment. 
Besides this authority is given to members of the defendant’s family, and should 
not be construed as strictly as if given to a stranger. 


The Judgment of the Court (Garth, C. J., and McDonkll, J.) was 
delivered by ' 


OaPth, C. J. —Two questions arise on this appeal: one is purely a question 
of law, and the other a question of fact. 


We will deal with the question of law first, namely, whether under the 
power-of-attorney which was given by the defendant to his uncle and two 
cousins on the 25th October, 1875, he gave [255] them any authority to enter 
into such a bond as that which forms the subject of this suit. This question 
depends upon the language and the true meaning of the power. 

Now it has been contended by the learned pleader for the plaintiff, that 
authority was given to the attorneys to sign such a bond in one or other of 
two ways. He says, first, that the power authorizes Bam Sunder Sen and 
others to sell or mortgage any part of Pooma Chunder Sen’s estate for the 
payment of his debts; and that there being a power to sell or mortgage his 
estote for the payment of his debts, there is also a power given by imidication 
to give a simple bond for the same purpose. But we are bound to construe 
the language of an instrument of this kind with reasonable strictness; and we 
think it is impossible to say that a power to sell or to mortgage property for 
PHyment of debts includes a power to give a simple money bond, which is 
an instrument of a totally different nature, and which in fact is n(9t a means of 
paying debtors at all. 


Then, secondly, it is argued, that the latter portion of the power gives 
authority to execute such a bond. The words are;— 

“ Granting to my attorneys full power and authority to take such legal or 
any other course at their discretion towards recovery, receiving, and obtaining 
of any dues and payment of my debts, as I myself might or could do were I 
personally present.” It is contended that these words confer upon the attor¬ 
neys authority to take any course, legal or otherwise, for the purpose of paying the 
debts of Pooma Chimder. But in fact, they mean a totally different thing. 
The clause relates evidently to obtaining payment of the debts due lo Pooma 
Chnnder, and not to juiying debts due from him. [The rest of the judgment is 
not mat^al for the purposes of this report.] 

K , 

* Appeal allowed. 
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The Slat May, 1881. 

Pbbsbnt: 

Sib Bichabd Gabth, Kt., Chief Justice, and 
Mb. Justice McDonbll. 


Sheikh Akhar.Plaintiff 

versus 

Sj)$;jkh Khan and another.Defendants 



[=8 C.L.R. 883] 


Promissory Note—Bill of Exchange—Original Consideration — Evidence—Stamp 
—Account stated—Limitation Act (XV of 1877), sched. ii, cl, 64. 

When a cause of action for money is once complete in itself, whether for goods sold or 
4<a money lent, or for any other cLum, and the debtor then gives a bill or note to the creditor 
for payment of the money at a future time, the creditor, if the bill or note is not paid at 
maturity, may always, as a rule, sue for the original consideration, provided that he has not 
endorsed or lost or parted with the bill or note, under such circumstances as to make the 
debtor liable upon it to some third person. 

But when the original cause of action is the bill or note itself, and does not exist inde< 
pendently of it, as for instance, when, in consideration of A depositing money with B, B 
contracts by a promissory note to repay it with interest at six months’ date, here Idieie 
is no cause of action for money lent, or otherwise than upon the note itself, because the 
deposit IS made upon the terms contained in the note, and no other. In such a case the 
note IS the only contract between the parties, and if for want of a proper stamp or some 
other reason the note is not admissible in evidence, the creditor must lose his money. 

The period of limitation for suits on accounts stated is the same, whether the accounts 
are stated verbally or in writing, and is governed by Act XV of 1877, sched. ii, cl. 64. 

This was a reference from the Judge of the Small Cause Court at Dacca, the 
material portions of which are as follows :— 

“ This is a suit to recover Bs. 225 on a hkkhan, or writing, dated the 10th 
December, 1877, payable within two months of that date, under which the 
plaintiff is said to have deposited Bs. 225 with the defendants. The cause 
of action is expressly stated to have arisen two months after that date, or 
otherwise the suit would be barred by limitation, as it was instituted on 
the 7th February, 1877, or more than three years after date of [ 207 ] deposit. 
The likkhau, was not filed with the plaint, on the express plea that it was on 
the reco^ of a criminal prosecution which the plaintiff had previously instituted 
against defendant No. 1 on a charge of criminal breach of tfust. 

“ At theMal it was alleged, that the document was subsequenljly taked 
out of the criminal record and handed over to plaintiff’s vakeel’s mohurir, who 
accidentally lost. Plaintiff, therefore, filed an unattested copy of the likkhtm^ 

■ .. ~ - T 1.- . I , „ , . 

* Small Cause Court Reference, No. 6 of 1881, from Baboo Naffer Chunder Bhutto, 
of tha.S}Ujill,Cauw$!oUrt^at Dacca, dated the 24th Maroh, 1881. ' 
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* whiteh he hftd kept, iHd attempted to prorethe oontents by seoondary ^dfflioe. 
It wiU be Men that the document wm a promissory note as per definition (25), 
a. 3, Aot VIII of 1869, whioh govern^ it. That being so, it required a stamp 
duty of annas three according to art. 9 of sched. i of the said Act, being payable 
otherwise than on demand. It is, however, admitted on both sides that there 
was an adhesive stamp of one anna only affixed on the document. That being 
the case, the first question that arises is, whether the document was admissible 
in evidence; and if not, wh^her secondary evidence of the passing of oonsidera- 
tio:^ is admissible.” 

The learned Judge, having discussed this point, decided that secondary evi¬ 
dence was not admissible on the authority of Ankur Chunder Boy Chotvdhry v. 
Madhub Chunder Ohose (21 W. B., I.) Prossunno Nath Lahiree v. Tripoora 
Soonduree Dabee (24 W. B., 88.); but he considered there was a conflict between 
those cases and the case of Oolap Ch'and Marwaree v. Thakurani Mohokkoon 
Kooaree (I. L. B., 3 Calc., 314), on the question as to whether independent 
evidence of the consideration for the note should be allowed to be given. He 
then continued: 

" The first question for reference, therefore, is, whether the plaintiff in this 
case is entitled to recover the amount merely on proving that the original con¬ 
sideration passed, irrespective of the roka or promissory note given in acknow¬ 
ledgment thereof. 

'* Then arises another question, namely, when did the cause of action arise 
in this case, and whether the suit was not barred by limitation, supposing that 
Oolap Chand Marwaree*s case (I. L. B. 3 Calc., 314), governed it ? If it was a 
case of actual deposit of money, and three years’ limitation applied to it, and 
if the time was to be computed from the date of deposit, it is perfectly clear that 
the suit, [2683 being brought nearly two months after three years of the date 
of the likkhan, was barred by limitation. Article 60'° of the second schedule of 
the Limitation Act does not apply, because this is not a case of actual deposit 
at all. From the evidence on both sides it appears, that the plaintiff had a 
case against his brother's widow for a share of assets left by that brother on 
his death. That case was compromised for a sum of Bs. 250, of which Bs. 25 
was paid then and there, and Bs. 225 could not be raised without interfering 
with a karbar which that brother left, and which the second defendant, that 
widow’s brother, managed on her behalf, and whose co-partner the first defend¬ 
ant was. According to their notions of legal propriety in order to make the 
compromise valid, plajntiff g<)<ve a registered receipt to that widow (Sandal Bibi) 
on that day (10th day of December, 1877) in full acquittance, and the defendant 
agreed by this promissory note to pay plaintiff the remaining sum of Bs. 225 
witbin two months, the private understanding being that the sum would be 
pud gradually from the proceeds of the karbar. This suit has been brought 
after such a lapse of time, because defendant No. 1, who left the karbar about 
a year and-a-half ago, has fallen out with the widow Sandal Bibi, the sister-in- 


law of the plaintiff.” 
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The learned Judge then went on to say, that he to^* the transaction to be 
one of loan merely, but not being quite satisfied as to the correctness of hiS 
decision, he determined to refer the point, and therefore dismissed the suit on 
the second ground, contingent upon the opinion of the High Court. The second 
point for reference was,—What period of limitation was applicable to the case* 
ass uming that the case of Oolap Ghand Marwaree (I. L. B., 3 Calc., 314) applied 
to it, and from what date that period was to be computed ? 

Mr. W. M. Das for the plaintiff.—The taking of the promissory note is no 
objection to our recovering in this suit: Clay v. Crowe (8 Exch., 296) and Wain 
V. Bailey (10 Ad. and E., 616). We should be allowed to give independent 
evidence of the consideration. [Gabth, G. J.—^The question is, have you not 
taken the promissory note in discharge of the claim, and not merely on account 
of a debt ? You gave a receipt in full discharge of the amount. [289] Besides, 
a compromise ofiihis kind is equivalent •to an account stated, and looking at it 
in that way, you would be barred by limitation, would you not ?] 

Baboo Bajendronatk Bose, tor the defendants, argued, that taking the suit 
as upon a verbal account stated, it came under Act XV of 1877, sched. ii, 
cl. 64.* 

The judgment of the Court (Gabth, C. J., and McDonell, J.) was deli¬ 
vered by 

OaPth, C* J. —We have taken time to consider our judgment in this case, 
not because we had any doubt as to the result of the decision in the lower 
Court being correct, but because several points and authorities have been dealt 
with there, which appear to require some explanation. 

In the first place we think it clear that the document in question was not 
admissible in evidence. It was a copy of a lost promissory note, which was 
itself inadmissible as being insufficiently stamp^ ; and the copy, of course, 
could not be received in evidence any more than the original. 

Whether evidence of the consideration for the note was admissible, depends 
upon the circumstances under which the note was given ; and it is upon this 
part of the case that we think the Judge in the Court below has not quite 
understood the meaning of the authorities to which be refers. 

When a cause of action for money is once complete in itself, whether for 
goods sold, or for money lent, or for any other claim, and the debtor then gives 
a bill or note to the creditor for payment of the mopey at a future time, the 
creditor, if the bill or note is not paid at maturity, may always, as a rale, sue 
for the original consideration, provided that he has not endorsed or lost 


DeBoripUon of Suit. 

1 Period of limitation. 

Time from which period 
begins to run. 

• 64.—For money payable to 
the plaintifi for money found 
to be dim .from the defendant to 
the plaintiff cm accounts stated 
between themC 

Three years 

When the accounts are stated 
m waiting signed by the defend¬ 
ant or hiB agent duly authoriis- 
ed in this behalf, unless where 
the debt is, by a simultaneous 
agreement in writing signed as 
aformaid, made payable at a 
future time, and then when 
that time arrives. 
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or parted with the hitl or note, under such circumstances as to make the 
debtor liable upon it to some third person. In such oases the bill or note is 
said to be taken by the creditor on account of the debt, and if it is not paid at 
maturity, the creditor may disregard the bill or note and sue for the original 
consideration. (See James v. WilUams (13 M. and W., 828), and other cases 
mentioned [2603 in Addison on Contracts, 3rd edn., page 1204). The cases of 
Clay V. Crowe (8 Exch., 296) and Wain v. Bailey (10 Ad. & E., 616) cited in 
argument before us by Mr. Das were of this nature. 

But when the original cause of action is the bill or note itself, and does 
not exist independently of it, as for instance, when, in consideration of A de¬ 
positing money with B, B contracts by a promissory note to repay it with in¬ 
terest at six months’ date, here there is no cause of action for money lent, or 
otherwise than upon the note itself, because the deposit is made upon the terms 
contained in the note, and no other. In such a case the note is the only con¬ 
tract between the parties, and if for want of a proper stamp or some other 
reason the note is not admissible in evidence, the creditor must lose his money. 
Of this nature were the cases referred to by tlie .Judge of the lower Court; Ankur 
Chunder Bo]/ Ghowdhry v. Madhub Chtmder Ghose (21 W. R., 1.), and Prossunno 
Nath Lahtree v. Tripoora Soondvfee Dabee (24 W, R,, 88.) The case to which 
he refers, decided by Kennedy, J., apparently belongs to the former class : 

* and in Farr v. Pnoe (1 East, 56), all tliat Lord Kenyon i-uled was, that if, on 
the new trial, the plaintiff could prove his claim under tlie common counts,— 
that is to say, independently of the note, he might recover. There is no doubt 
as to the principle of these authorities. The difficulty often is to ascertain, 
as a matter of fact, to which class any particular case belongs. 

It will be found that one very material and practical distinction between 
the two classes of cases, where the bill or note is not properly stamped and Ic^t, 
as it has been here, consists in this ; that in the former class, namely, where the 
cause of action is complete before the bill or note is given, the onus of proving 
the bill or note is generally thrown upon the defendant ; as thus, suppose the 
plaintiff’s claim is for goods sold, and he proves at the trial the sale of the goods 
and the price. This constitutes his primd facie case. The defendant says, 

“ yes but I gave you a promissory note for the price of those goods.” The defen¬ 
dant is then bound to prove the note, but he cannot do so, because [281] 
it is lost and unstamped. On the other hand, in the latter class of cases, where 
the cause of suit is inseparable from the giving of the bill or note, it is 
obvious that the onus of proving the lost instrument must fall upon the plaintiff 
and that he cannot mal^e out a prmid facie case without proving it. Now, 
applying this principle to the present case, we understand the facts to be these; 
The plaintiff had a claim against the defendants for the value of a shaic in a 
partnership business, and it was verbally agreed between them that, in settle¬ 
ment of that claim, Rs. 260 should be taken as the value of the share, which 
sum was to be paid by the defendants to the plaintiff. The defendants did in 
fact give the plaintiff Rs, 26 in part-payment of that sum, but they were unable 
at that time to pay the rest. So far the transaction appears to have consisted 
of a settlement of an open claim at an agreed sum, and the plaintiff might have 
sued for that sum as upon an account stated without regard to the promissory 
note. 

But then came the giving of the note, which the lower Court treats, and 
we think properly treats, as a sort of loan transaction. The plaintiff gave 
the defend^ts a receipt for the repaaining Rs. 226, in return for which the 
defendants gave the plaintiff this promissory note. It was, therefore, a loan 
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of the Es. 225 to the defendants upon the terms contained in the pro¬ 
missory note, and as. there was no loan independently of the note, the note itself 
was the best evidence of the transaction, and as it could not be proved for want 
of a proper stamp, the plaintiff could not recover upon it. 

But then, secondly, could the plaintiff recover the Rs, 225 as upon the 
account stated ? We think he could not, for two reasons:— 

Ist. —He had given the defendants a receipt for that sum, allowing them 
to retain it upon the terms of the note ; and he had thus converted his original 
claim upon the account stated into a claim upon the note. 

2nd. —His claim upon the account stated, if he had any, was barred by 
limitation. 

It was ingeniously suggested in argument on behalf of the plaintiff, that as 
art. 64* of schecT. ii of the Limitation Act says nothing in the third column as to 
accounts stated by word of [262] mouth, that article must be considered as 
applicable only to accounts stated in writing, and that as no special period of 
limitation is prescribed for suits upon accounts stated orally, the period of limi¬ 
tation for such suits would be six years. It is certainly difficult to understand, 
what the Legislature could have intended by this omission, but we think that, 
giving a reasonable construction to art. 64, we must consider that the second ' 
-column means to fix three years as the period of limitation in all suits upon 
accounts stated. To prescribe a limitation of three years in suits upon accounts 
stated in writing, and six years in suits upon accounts stated orally, would be 
an obvious absurdity. 

It was further contended on behalf of the plaintiff, that, as by the promis¬ 
sory note the plaintiff gave the defendants two months’ time to pay the Es. 225, 
limitation ought not to run till the expiration of that time. But the obvious 
answer to this is, that the promissory note is' not proved, and that it cannot be 
used for extending the time for payment of the Rs. 225 any more than for any 
other purpose. 

In the result, therefore, we find that the judgment of the lower Court is 
correct, and although it is no doubt an extremely hard case upon the plaintiff, 
we think that this suit has been rightly dismissed. 

Sinw this judgment was written, Mr. Das has drawn our attention to the 
case of The Eastern Financial Association v. Pestanji, Cursetji Shroff (3 Bom. 
H. C. Rep., 9), in which Couch, C. J., who was sitting alone, apparently gave 
the plaintiffs an opportunity of paying the additional duty and the penalty in 
the case of a promissory note payable after date. The plaintiffs, however, 
declined to pay the additional stamp ; the attention of the learned Chief Justice 
does not appear to have been drawn to the provisions of the Stamp Act, and 
certainly, as far as we can see, the point was not argued. 

We find, however, a decision in this Court by Phear and Morris, JJ.— 
Nandan Misser v. Chatterbati (13 B. L. E., Appx., 33),—in which the precise 
point which arises here was argued, and in which those learned Judges held 
that, having regard to s. 28 of the Stamp Act of 1869, a promissory note pay¬ 
able after date could [268] not be stamped with an additional stamp. We find 
also that Mr. Justice Wilson has decided the point in the same way, and we 
have not the least doubt of the correctness of that view. 




Eg. V. supra, 7 Cal. 259.] 
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As the point is a teohnioal one, ano^ the merits of the case seem nndoubt* 
edly to be with the plaintiff, we make no order as to costs. 

[Nole ,—the ease of Oolap Chand Marwaree v. Thakuremi Mohohoom Kooaree (the faota 
of which are not fully reported in, I. L. B., 8 Calc., 814), it appears from the plaint that the 
second defendant, Mittairam Saboo, had lent to the first def^dant ThakuTani Mohohoom 
Kooaree, Bs, 1,500, on account of which the latter gave an unstamped promissory note to 
Mittaram Sahoo, who endorsed it for value to the plaintiff. The Court of first instaaoe refused 
to admit the note in evidence, and also refused to allow the plaintiff to summon Mittaram 
Bahoo to prodime his books in order to show therefrom that Ihakurani Mohokoom Kooaree 
was his debtor for the amount for which the note was given]. 


HOTBS. 

IPR0MI880RT HOTR—CAUSE OF ACTION. 

When at a time that an obli^tion comes into existence, a document is executed as the 
evidence and record of that obligation, a suit to enforce it can bo only on the document itself. 
]^t if the document is executed on account of a pro-escisting independent obligation complete 
in itself an action on the original cause of action is maintainable. 

See (19(») S9 Mad. 111-15 M.L.J. 484 ; (1906) 17 M.L.J. 126 ; (1911) 21 M. L. J. 462; 
(1906) 28 All. 298 ; (1911) 13 I.O. 138. 

When money is lent on terms contained in a pro-note which happens to bo inadmissible, 
the creditor cannot recover independently of the note.—(1903) 26 AU, 178. 

Admission of liability independent of the loan evidenced by a note is enough for a suit 
independent of the note .—(1899) 24 Bom. 360. 

See (1886) 10 Mad. 94 ; (1882) 11 G. L. B. 310 ; (1882) 8 Gal. 721; (1888) 12 Bom. 443; 
(1883) 10 Cal. 284. 

See (1896) 23 Cal. 851 contra.1 
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APPELLATE CIVIL. 

The 15th February, 1851. 

PEESENT: 

Mb. Justice McDonell and Mr. Justice Field. 


’ Huro Prosad Eoy.Plaintiff. 

versus. 

Womatara Debee.Defendant.’'^ 


[~8 C. L. R. m] 

“ Suit for Enhamement—Grounds of Enhancement—Increased Value of 

Produce—Evidence to Prove. 

In a suit for enhanoement of rent, the plaintiff, among other grounds, contended that 
the value of the produce of the land bad increased, and called witnesses belonging to the 

* Appels irom Appellate Decree, Nos. 2413 to 2415 of 1879, a^nst the decree of A. T. 
Madean, Esq., Judge of Uie 24.Pa^naa,,«fUted the 14th August, 1879, modifying the dootee 
of Baboo Biojisndro Go<miar»Sea!, Fust Sahotdinate Judge M that district, datra Ithe 26th 
May, 1879. 
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cultivating clasB, who stated from memory tl^rioes which had prevailed in tiie locality for a 
number of years. The District Judge considered this evidence to be no safe guide to the value 
of produce, which he held, could only be proved by traders and merchants with books of 
accounts, by which their memory could be refreshed and tested,— 

Held, that the evidence adduced was relevant and entitled to consideration. 

am There is material difference between a case in which a Judge has assigned one bad 
reason for believing or disbelieving a particular piece of evidence, while he has given one or 
more good reasons for the same belief or disbelief ; or a case in which, putting this particular 
piece of evidence wholly aside, enough remains to support the judgment, and a case in which 
the essential question, or one of the essential questions, to be decided rests upon the evidence 
believed or disbelieved regarded as of great value, or considered worthless, for a reason which 
is unsound and unsustainable. 

Mr. J7uanS7''Baboo Bhowany Churn Dutt and Baboo Opendro Chunder 
Bose for the appeUantr. 

Baboo Ntlmadhuh Bose, Baboo Omerendro Nath Chatterjee, and Baboo 
Saroda Churn Mttter tor the respondent. 

The facts of this case fully appear from the judgment of the Court 
(MoDonell and FIELD, JJ.), which was delivered by 

MoDonell, J. —This is a suit for enhancement of rent. The defendant is a 
tenant, under the plaintiff, of a holding, which originally consisted of 1,202 
bighas, and the rent of which was originally fixed at Rs. 641-1-1. Three grounds 
of enhancement were set out in the plaint. The first ground is, that the quan¬ 
tity of land held by the defendant is more than that for which rent was formerly 
paid. He says, that the quantity of land is now 1,900 instead of 1,202 bighas. 
The second ground is, that the productive powers of the land have increased ; 
and the third ground is, that the value of the produce has increased. 

As to the first two grounds there is no question in the present appeal, and 
the third ground is the only one with which we have to deal. That prices 
have, within the last twenty, thirty, or forty years, increased considerably in 
these provinces is a matter as to which few reasonable people have any doubt. 

At the same time, in any particular case, it is necessary that evidence of this 
increase of price be produced before the Court which has to decide the question 
of enhancement; and this evidence must be such as the law declares to be 
relevant and admissible. 


In the present case, the evidence which was produced before 
the Subordinate Judge to prove the increase of the price or [ 260 ] 
value of the produce was the testimony of a number of witnesses be¬ 
longing to the cultivating class, who stated from memory the prices which, to 
their knowledge, have prevailed in the locality for a number of years back. 
The Subordinate Judge dealt with the testimony of these witnesses, and upon 
this evidence he came to a certain conclusion. Whether upon this evidence « 
this conclusion was right or wrong, is a question into which we do not propose 
to enter. The case then came on appeal before the District Judge of the 24 
Farganhas, The learned District Judge in his judgment first refers to certain . 
arithmetical errors in the calculations of the Subordinate Judge. He then 
notices certain matters which formed the subject of a cross-appeal, and observes 
that the defendant contended that the extra expenses of protection of the Is-nd 
from sidt water and of cutting and conveying crops to market absorbed the extra 
profits. He then notices a point, which was the subject of argument in the 


8 OAL.—97 


769 





,I^Y *>. 


0 MJ£t«B‘ erf the hoftiilQg <rf the a^p^, ^^lly, that the Subordinate Judge wee in* 
eoneot ia hie methc^ of efdking aa average. In this Court it has been 
that ten yea» is too long a period for a fair average, and that five years is a 
reasonabk period. The Judge then oursorily refers to oortain former oases 
instituted for enhancement of the rent of the lands which form the subject of 
the present suit. Having thus notioed these points, he then, without definit^y 
disposing of any of them, process as follows:—“ First as to the evidence 
offered by plaintiff to prove increased value and produce. Eight witnesses were 
examined, none of them hold under defendant; generally speaking, they hold 
nei^bouring land. They appear to be substantial cultivators with retentive 
memcnies. ^e first gives the price of grain thirty-four years ago, and generally 
gives a comparison between prices now and then and intermediately. The rest 
are much the same ; and the Subordinate Judge sweeps all their evidence away, 
and adopts some of the figures of one wjtness, Panch Gowree. I confess I cannot 
tmderstand why Panch Gowree is selected, or why, apparently, his highest 
^(uie ia to be taken. The fact is, this sort of evidence ought not to satisfy any 
C^urt of the relative value of produce in any given period. I do not know a 
more difficult subject of inquiry, [866] and I have frequently held—and I see 
no reason for change of opinionr^that the price of grain during a short or long 
series of years must be proved by the evidence of men who have something more 
than memory to fall back upon. We have nothing to do with the quantity of 
produce, in which case the evidence of practical cultivators might be of more 
value than that of grain dealers. Value of produce can and should be proved by 
traders and merchants with books of accounts by which memory could be re¬ 
freshed and tested. I shall, therefore, hold that the evidence in this case is no 
safe guide to the value of produce, and cannot be acted upon”. 


Now it has been contended on the part of the appellant, that the District 
Judge has here prescribed a general rule as to the evidence to be given in this 
class of cases; that he has in fact said that he will not consider or take into 
Isocount any evidence which consists merely of the oral testimony of witnesses 
of the cultivating class ; and that the only evidence which he will regard as 
relevant in an inquiry of this kind, is the evidence of traders and merchants 
with books of accounts, by referring to which they may refresh their memory. 
It is said that the Judge cannot thus make for himself new rules idf evidence; 
and that it is our duty to set aside a judgment based upon reasoning which 
states with a mistaken view of the relevancy of evidence. 

* On the other hand, it has been argued that the remarks of the District Judge 
which we have above quoted, were not intended to lay down in any general rule 
as to the kind of evidence relevant in this class of cases; but they are to be read 
merely as observations dealing with the witnesses and the evidence in this 
pa^rtieular case, and stating the grounds upon which the Judge considers this 
evidence to be unworthy of credit. And it has been further contended that, as 
the Judge has disbelieved this evidence, we are bound by this finding, and 
eapnot on second appeal question the Judge’s disbelief. 


It appeare to us that even if the District Judge did not say, or intend to 
say, that he would absolutely refuse to consider evidence of the nature of that 
pr^uced by the {^teintiff, he has yet, in his strong feeling of preferenoe for 
another species of evidence not produced, virtually done this so far as the present 
DwU appellant is oonoamed; that he has substantially omitted to conmder the 
evidence upon the record, and this,, for a reason whida cannot Ite supported— 
the reason, naxnely, tbat'the fact to be proved ought to be proved bygividenoe of 
another kind than th^ taroduced. We entertain no doubt that in tbps putting 



aside and Omiltmg to oonsider the xvle^nt evidence aotoatty inrodnoed npin 
the essential question in the caen, the Bistrict Judge oommitt^ an exror in 
which we are competent, and indeed bound, to deal with pn second appeal. 
Some cases have bemi cited to us, to show that this Court has repeatedly retosed 
to interfere on second appeal where the Judge of a lower Appellate Court has 
given an erroneous and improper reason for disbelieving or setting no value upon 
evidence. Thfffe are, however, many cases which suppmrt a different view. 
M. 8. Degwmber Dossee^ v. Kissendhur Nundy (1 Ind. Jur., N. S., 36.) Ounee 
Biswas V. Sreegopal Paul Ghowdhry (8 W. E., 395), Bam Das Saha v. Man- 
mahini Dasi (7 B. L. R., App„ 4), Shimdhabun Mohunt v. Shumt Ohunder 
Boy (28 W. R., 160), M. 8. Boop Narainee Kooer v. Bessal Tewaree (24 W. R., 
119), SwrrosuUy Dossee v. Umbika Nund Biswas {Ibid, 192), Sheo Pursun 
Pandey v. Brun Pandey (24 W. R., 251), Chand Monee Dossee v. Obhoy Chum 
Mol {Ibid, %88)^Abdul Bohman v. Sofy Mikhayesh Saheba {Ibid, 293), 

Biistee Sahoo v. Jeo Narain Singh {Ibid, 338), Btbee Ameerun v. Shaikh Cherag 
All {Ibid, 343), Hunsa Kooxr v. Sheo Gobind Baoot {Ibid, 431). Without 
attempting to reconcile the d xsisions on this point, which can be properly esti* 
mated only with reference to the facts of the particular oases, we may observe that 
there is a material difference between a ease in which a Judge has assigned one 
bad reason for believing or disb3lieving a particular piece of evidence, while he has 
given one or more good reasons for the same belief or disbelief; or a case in which, * 
" putting this iMi.rticular piece of evidence wholly aside, enough remains to support 
the judgment, and a case in which the essential question, or one of the essential 
[268] questions, to be decided rests upon the evidence believed or disbelieved, 
regarded as of great value or considered worthless for a reason which is unsound 
and unsustainable. In the case now before us, evidence such as that to which 
the District Judge refers—the evidence, that is, of traders and merchants with 
books of accounts—would no doubt be valuable for certain purposes ; but it is 
to be observed that this evidence, if produced, would go to show the price of 
grain at hftts, bazars, and other places of trade. The difference between that 
price and the price paid for the crops upon the spot where they are grown, or at 
the nearest market at which they are usually sold, may vary considerably. The 
witnesses who have been called by the plaintiff are the holders of land in the 
neighbourhood, who may not unreasonably be supposed to remember the prices at 
which they have sold their crops from year to year either upon the lands where 
they were grown, or at the nearest market available to, and frequented by, the 
tenants. That such evidence is relevant in this case, and that such evidence 
ought to be fairly considered and weighed, we apprehend there can be no doubt. 

We think, therefore, that the case must go back in order that this evidence 
may be duly considered ; and that upon this evidence the District Judge may find 
whether there has been the increase of price alleged by the plaintiff, or any 
other increase of price which will entitle him to enhancement of rent upon the 
only ground with which this appeal is concerned. The case will be remanded 
to the District Judge, who will proceed to deal with it and with the questions 
raised in the cross-appeal in conformity with the directions contain^ in this 
judgment. 

Apiieals Nos. 2413 and 2415 are admittedly governed by this decision. 

The coats of thess appeals will be costs in the suit, and wiU abide the fipsd 
result. 

‘ Case remanded. 
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. The rule of law laid down in this and in (1886) 7 All. 649 F. B. and either adopted or 
approved in 11 0. L. B. 104 ; Weekly Notes, 1881, p. 14 ; Weekly Notes, 1882, p. 68 p. 66; 
(1882) 9 Cal. 809 and in (1888) 10 Cal. 932 was overruled in (1890) 18 Cal. 28 P. C. where it 
was held that “ there is no jorisdiotion to entertain a second appeal on the ground of an 
erroneous finding of fact, however gross or inexcusable the error may seem to be. Where 
then is no error or defect in the procedure, the finding of the first Apellate Court upon a 
question of fact is final, if that Court had before it evidence proper for its consideration in 
support of tile finding.” 

Following this principle it was held in (1892) 20 Cal. 93 P. C. that though the first 
appellate court’s decision as to the effect of the evidence is final, yet the soundness of the 
conclusions may involve matters of law which Inay be questioned in Second Appeal. 

See also (1905) 82 Cal. 719 (723) =1 C. L. J. 232 ; (1896) 19 Mad. 485], 


[269] The 19th February, 1881. 

Present: 

Mr. Justice Me Donell and Mr. Justice Field. 


Shookmoy Ohunder Dass and another.Defendants. 

versus. 

Monohari Dassi and another.Plaintiffs.’’’ 


Hindu Law — W^tll—Estate Tail — Accumulation. 

A Hindu by his will directed that his estate should remain intact, and that the profits 
should be applied, in the first place, towards performing religious duties ; and he provided 
that his immoveable property business, and the capital stock thereof should also remain intact, 
and that his heirs, sons’ sons, and great grandsons in succession, should be entitled to the 
profits, no person having any right of sdienation. 

The testator then provided that his eldest son should act as manager and shebait and 
prepare accounts; and that he should have no power of alienation. He then made provisions 
for the payment of Government revenue, and declared that of the surplus profits six-sixteenths 
should be applied, in part, towards the worship of his ancestral deities, and the residue 
towards the maintenance of all the members of the family, and religious ceremonies, the 
remaining ten-sixteenths to be carried to the credit of his estate. In case of disputes between 
his eldest son and the testator’s third wife, the mother of the testator’s minor children, the 
testator directed that his eldest son should receive five-sixteenths of the ten annas share; if 
another son should be bom of the testator’s third wife, the remaining eleven-sixteenths, was 
to go to her sons. If no son was born, then the eldest son was to take five and-a-half sixteenths, 
and the sons of the third wife the remaining ten and-a-half sixteenths, absolutely, as long as the 
family remained joint; the expenses of the debsheva and maintenance of the family were to be 
defrayed from the six annas share. In case of separation, the shares of the sons were to be 
placed to their respective credits every year, each son on attaining majority to be entitled to his 
share. 

' . . . . '- n '. M ■■■ — ■ III .11 — ...I. . , . ,, , 

* Appeal frofn Orijpnal Decree, No. 127 of 1879, preferred against the d4l|9ee of Baboo 
Gunga ^um Sircar^ Bubord^te Judge of Dacca, dated the 24th September 1878, 
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' Th» testator then provided, that in case of s^ration, his sons (with the exception of the 
landed properties and capital stock of the business, and the articles used by the idols) tdiould 
be at liberty to take the moveable property absolutely, according to the conditions laid down 
for the division of the ten annas share of the profits. He then provided for the maintenance 
of his third wife and minor sons out of the six annas share, each son on attaining majority to 
be entitled to his share under the will absolutely. After providing that his sons should live in 
his ancestral dwellinghouse, .but that none of them should have any power of alienation, the 
testator directed that, if any [TfO] of his heirs died without male issue, the widow of suoh heir 
should receive maintenance only, and that his grandson by a daughter shoud get nothing, but 
his share should go over to the surviving sons. The testator finally directed that his oldest son, 
sons’ grandsons, and other heirs in succession should perform the duties of kurta and shobait. 

In a suit by the widow of one of the testator’s sons by his third wife, seeking to recover 
such a share of the tefitf^tor’s property as she would have been untitled to in the case of 
intestacy,— 

Held, that the intention of the testator, in disposing of the profits of the six annas share, 
was not an intention to create a valid estate in the corpii<s in favour of any individual, but to 
tie up such corpus and to give the profits only to his male descendants ; or in other words, to 
create a sort of estate in tail male in the profits, and that the bequest was void. 

Held also, that the disposition of the ten annas share of the profits was void, there being 
m 'one event a direction to accumulate for ever without a disposition of the profits ; and in the 
other event, the gift was void for the same reasons as the gift of the six annas share. 

Held further, that the disposition of the family dwellinghouse, save in so far as it pro¬ 
hibited alienation, was good, and that there was a sufficient disposition of the moveable 
property. 

This was a suit by a Hindu lady to recover, by right of inheritance from 
her husband, a four-anna share in the estate of her fatiier-in-law, one Kristo 
Prosad Das, who had died leaving a will, dated the 17th Bysack 1260 (28th 
April 1853), the material provisions of which were as follows : 

“ Para. 6.—My estate shall remain intact, and from the profits thereof 
there shall be performed the worship, the periodical festivals, and the ceremo¬ 
nies of my ancestral deities, idols, and chakras, according to my turn as they 
have hitherto been performed. As regards the enjoyment of the profits, I do 
hereby provide that my houses, zemindaries, taluks, and other immoveable pro¬ 
perties, and my businesses of various descriptions, and the capital stock thereof, 
shall always remain intact, as at present, and my heirs, sons, sons’ sons, and great 
grandsons, and so on in succession, shall be entitled to enjoy the profits thereof. 
No one shall be competent to alienate by sale or gift the immoveable property, 
to close any business, to misappropriate the capital stock thereof, or to divide the 
same. If any one succeeds in doing so or will do so, it shall be disallowed by 
the authorities. 

“ Para. 7.—After my death, my eldest son, Sreeman Shookmoy [271] 
Chunder Das, shall, as provided by this will, act as kurta (manager) for the 
preservation and management of my entire estate, as shebait to the duties, idols 
and chakras in my turn ; and shall as kurta manage and perform the affairs and 
duties, as they are now performed by me, from the profits of my estates, 
commercial transactions, mercantile and banking businesses, zemindaries and 
taluks, and the rents and profits of my houses ; and as such karmadhyakha 
(manager of j^usiness), he shall prepare accounts as they are now prepared in 

my time, year after year, shall keep one set with himself and shaU make pyer 
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another set to the mother and guardian of the minors. But he shall always 
be devoid of power to alienate my immoveable properties, which are now in 
existence, by sale, gift or otherwise, or to misappropriate or waste the capital 
stock of my business. If he do so, such act shall be null and void; and the 
person who acts in contravention (of these provisions) shall be deprived of his 
right and interest (under this will). 

“Para. 8.—^Whichever of my sons shall, after my death, act as samarakahak 
(protector) and karmadhyakha (business manager) of the estate for the time 
being according to the terms of this will, shall duly and at the proper times pay 
the Government revenue from the profits of the landed properties belonging to 
the estate, and shall thus protect the estate. If any immoveable property shall 
be lost through the negligence of the manager and otherwise than by divine 
visitation and circumstances over which there is no control, the liability to 
make good such loss shall rest with tfie manager. After discharging the public 
revenue, the collection charges and the cost of repairs of the houses from the 
profits of the immoveable properties, and of the trading business, six-sixteenths 
(six annas) of the entire surplus balance shall be applied, year after year, in 
part towards the performance of the worship and periodical festivals of my an¬ 
cestral deities, idols, and chakras in the proper turn ; and the residue thereof 
towards the maintenance of all the members of the family and the performance 
or religious rites and ceremonies ; and the remaining ten-sixteenths (ten annas) 
shall be carried to the credit of my estate. If disagreement and discord 
eventually take place between him (the said Shookmoy Chunder) and [272] 
the mother of the minors, and they want to live in separate mess, 
then the said six-sixteenths (six annas share) being regarded as a whole (or six¬ 
teen sixteenths), my eldest son Sreeman Shookmoy Chunder Das, in considera¬ 
tion of his having in my lifetime increased the wealth by his labor and exertions 
in managing the trading business, shall receive five-sixt^nths of such whole (or 
sixteen-sixteenths, i.e., five-sixteenths of ten-sixteenths) in the following case,— 
that is to say, if a son is bom to my last married wife of her present conception ; 
and the sons of my last married wife shall receive the remaining eleven-six¬ 
teenths (or eleven annas) in equal shares. If the issue of the present concep¬ 
tion of my last married wife is not a male child, or if being a male child he dies 
unmarried, then my eldest son Shookmoy Chunder Das shall, for the reasons 
abovementioned, receive five and-a-half-sixteenths, and the other sons ten and- 
a-half-sixteenths in equal shares, and they, in their respective rights, shall be 
competent to enjoy and make gift of such profits. 

“ Para. 9.—As long as my last married wife and the sons born of her 
womb, and my eldest son, the said Shookmoy Chunder Das, shall live in con¬ 
cord with one another, the expenses of the debsheva, &c., and of the mainte¬ 
nance and daily and periodical rites and ceremonies of all the members of the 
family, shall be defrayed from the six annas share of the profits aforesaid. If, 
however, after all they disagree and fall out with eaoh other and separate in 
mess, then the sum of money that may fall to the respective shares of the 
different sons, under the terms of the will, shall be plac^ to their respective 
credits in the accounts of every year. Any of the sharers shall, upon attainment 
of majority, be competent to take and receive, upon his receipt from the man¬ 
ager, the money placed at his credit, whenever he may wish to do so. If the 
manager fraudulently refuses to pay the same, he and his right to receive the 
isrofits shall be liahh to make the sharer’s claim with interest on the 
amount in deposit to his medit (such interest to run) from the date demsmd, 
and the mani^gin' shall have no ri^t of objeotkHi thereto. 
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“Para. 10.—The several objects to which the six annas share has 
been appropriated are likely to be effectuated in the same manner (as 
before) so long as concord and harmony exist. If, [27S] however, my 
last married wife or her sons, do not agree with Shookmoy Ghunder Das, 
or his wife and son, and if there arise (in consequence) a necessity for sepa¬ 
ration, they shall 1% at liberty to separate; and, with the exception of 
the landed properties and capital stock of the trading business now belonging 
to my estate, and the articles used by the idols, to divide and take, to appropriate, 
and to convey by gift, sale or otherwise the other immoveable properties, subject 
to the conditions, provisions, and shares laid down in the eighth paragraph pre* 
ceding, for the division of the ten annas share of the profits. Out of the six 
annas share set aside for the expenses of debsheva, &c, my last married wife 
shall, during the minority of her sons, receive from the manager rupees twelve 
per month for the. maintenance of herself e,nd the minors, and the balance shall 
remain in the hands of the manager, who shall meet from it the expenses of the 
yearly, periodical, and daily rites and ceremonies. Any one of my sons by my 
last married wife who attains majority shall, from the date of his so attaining 
majority, cease to receive for his maintenance his proportionate share of the 
said twelve rupees; and shall be entitled to his proper share (under this will), 
and shall enjoy and appropriate the same, and the surplus balance of the said 
six annas share' which remains after defraying the worship, the duties, and 
periodical and daily festivals and ceremonies, shall be received by my sons 
born of my two wives, in equal shares, without any difference in their 
proportionate shares. 

“ Para. 11.—All my sons shall reside in and occupy my ancestral 
dwelling and the dwellinghouse and gardens constructed and laid out by myself. 
No one of them shall be competent to demolish the same, or alienate them by 
sale or gift. All my sons will be entitled to hold and enjoy the same in equal 
shares. 

“ Para. 12.—If any one of my heirs dies without male issue, his widow 
shall receive maintenance only, and his grandson by a daughter (if any) shall 
get nothing. The profits of his share shall be received in equal shares by the 
surviving sons; she shall remain in the family dwellinghouse as long as she lives, 
and on her death, the surviving sons shall receive the same in equal shares for 
their residence. 

£274] ‘ ‘ Para. 15.—After the death of Sreeman Shookmoy Ghunder Das, 
by the will of God, my eldest surviving heir for the time being shall discharge 
and perform all the duties aforesaid as protector and manager of the entire 
estate, as kurta and shebait, according to the provisions of the seventh 
paragraph. And this direction shall hold good in respect of the sons, grandsons, 
and other heirs in succession.” 

Kristo Prosad Das had been married throe times. By his first wife he had 
no son. By his second wife he had one son, Shookmoy Ghunder Das. By his 
third wife he had three sons, Hari Gharan Das, who. died unmarried, Gourhari 
Das, and Anand Hari Das. At the date of his will his wife was enceirUet and 
subsequently gave birth to a son, who died an infant. 

Kristo Prosad Das died on the 12th Joisto 1260 (24th May 1858). The 
present suit was instituted by S. M. Monohari Dassia, the widow of Anand 
Hari Das, who died in Phalgoon 1279 (February 1873), against Shookmoy 

Chimder Das, Gourhari Das, and S. M. Pria Dassia, the widow of the testator. 
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The Subordinate Judge held, that the testator had attempted to create an 
estate unknown to the Hindu law, and that the will was invalid; and he gave 
the plaintiff a decree. 

From this decision the defendants appealed to the High Court. 

Mr. Evans and Baboo Durga Mohxm Doss, Baboo Bashbehary Ghose, 
Baboo Aukhil Chunder Sen, and Baboo Lall Mohiin Doss tor the appellants. 

Mr. Branson and Baboo Hurry Mohun Chuckerbutty and Baboo Opendro- 
nath Mitter for the respondents. 

The judgment of the Court (Field and McDONELL, JJ.) was delivered by 

Fields J. —^The most important questions to be decided in this case are 
concerned with the construction to b4 put upon the will, dated 17th Bysak 1260 
(corresponding with the 28th April 1853), made by the late Kristo Prosad Das. 

It may be well to observe that this will was made before the passing 

of the Hindu Wills Act of 1870, and that, therefore, the provisions of this Act, 
and the provisions of the Succession Act incorporated therein by reference, have 
no direct application to the will with which we have to deal in the present case. 

The testator Kristo Prosad Das was thrice married, as he states in the 4th 
paragraph of the will. By his first wife he had no male offspring. By his 
second wife he had a son Shookmoy Chunder Das, the defendant No. 1. By 
his third wife, Sreemutty Pria Dassia, he had three sons' born before the date 
of the will, mz., Hari Charan Das, Gourhari Das, and Anand Hari Das ; and 
his wife was on that date pregnant, and, according to the finding of the Sub¬ 
ordinate Judge, was subsequently delivered of a posthumous son, who was bom 
alive, and died a short time after his birth. It may here be observed that al¬ 
though an objection has been taken to the finding of the Subordinate Judge on 
this point, such objection has not been argued or pressed before us by the learn¬ 
ed Council who represented the respondents. 

Hari' Charan died after the testator’s death and before the institution of 
the i)resent suit. Gourhari Das is the defendant No. 3, and the plaintiff is the 
widow of Anand Hari Das, the third son by the third wife. 

The will, after setting forth the family relations of the testator, and the 
manner in which he had acquired his property, contains the following para¬ 
graphs, which we haw had carefully translated, the translation to be found at 
page 84 and following pages of the paper-book being admittedly incorrect in 
many essential particulars. 

(His Lordship then stated the provisions of the will as above and con¬ 
tinued): 

The plaintiff, as the widow of Anand Hari Das, has brought this suit to 
recover the share of the property to which she, as Anand’s widow, would be 
entitled if Kristo Prosad Das had died intestate; and her main contention is, that 
the provisions of the will are void, and that effect cannot be given to them so. 
as to deprive her of the share to which she is entitled in the family property. 

The Subordinate Judge has given her a decree, which is to be found [276] 
at page 166 of the paper-^ok. Substantially he comes to the conclusion that 
the testator has made no devise or bequest of the corpus of his property; that 
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he tfibtt ait^ifiptlj8'tb'ctdat^'ail rotate ^ieH ia iiivalid under the'Hiildh 
thafc, therefore, the gerttetal' intention of the’will' fikils; and the jfrofJerty mtfefr 
descend according to Hindu law, in the same manner as it would - descend if 
Hri'Sto Ih^sad had died’intestate. 

In order to deal' with the questions which have been argued-before us, it 
wrill be useful to summarize the provisions and limitations contained in the will. 
They are— 

1st. ’Hke corpus of the estate,—that is, the houses, zemindari, taluks, and 
capital' employed in the business,—is to remain intact. There is to be no. 
alienation and'no partition. TTiis direction is rei^eated more than once in the 
will. 

Sirtdi Thfl'EBWVeahles may be partitipned and aliematbd'if Shookmoy and 
tHe widow eattiflot live together amieahly. 

3rdi Titere is a‘^neral direction>that'the testator’s sons, grandsons, great' 
^ndsons, aiM* s') on,' are to enjoy'the profits of the estate; but'this genewftl 
direction is'ocmtioHed'by the directions which foHow as to the mode of' enjoy¬ 
ment. 

“ ' 4th. The eldsst son Shookmoy Chundffl- Das is to act as > manager and 
shevait without power of alienation and without power to withdraw the capital 
invested in business. He is to keep regular accounts. On Shookmoy’s death 
the eldbst* maA4f Heir fbr> the time being is to' succeed 'tb the position of ■ manager 
and'shevait! 

6th. In respect- of the manner in whidi the profits are to be dealt withi 
the Government’ revenue, ooUboting charges,' and costs of repairs of 'bouses are to 
be first defrayed‘therefrom, after which the profits are to be divided' into tWo 
portions—a six-anna portion and a ten-anna portion. 

6th. The six-anna portion is to be devoted to the worship of the idols and 
the maintenance of the family. The testator expressly declares that this portion 
will be sufficient for these objects (see para. 10). If the members cannot manage 
to live together in harmony during the minority of Sreemutty Pria Dasaia’s 
children, she is to receive out of this six-anna portion twelve rupees p«r 
mensem for the support of herself and her children. Each mu son, after 
attaining majority, is to get bis share under the other provisions of the wiU, and 
his maintenance is no longer to be defrayed from the monthly allowance of 
twelve rupees. T^ie balance of'the six annas share, after defraying the expenses 
of'worship, is to be divided equally between all the sons. It may be observed 
here, .that there is no express provision as to tlie aeoumulaiion'of this balance 
during the minority of the children. 

7th. The ten annas portibn of the profits is to be credited to the estate; 
ori in other wordk, to be acotimulated so long as Shookmoy and Pna Dassia -live 
in harmony. 

8tk. IPShbokmoy ahd Sreemutty Pria Dassia' cannot’ livb tbgflthet'iti 
barmorry, thetf'tHe tbU' annas share of the' prbfits is - to be dividibdj SHool^oy 
getting fiVe-Bittbeiiths, if a fburth son be bom ol'Pfia Dassia, whlc^'Oi^ntHhe 
SuWdhiatb 3^ndge findli to - have tkken' {diiiOe.' The sobs ai^ Stedtmtt^ PHtt 
Daeaii arOthteoesye the- remainder' of'the teb* abnas portiOb’ oPtheittaMt ib 
stiaree. Ih'tUeeaiite oPtbe minors, tbeirshareB'are'tb be'aeemntibltbdHMll 
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majority, and then paid to them on demand. An absolute power of disposal is 
^ven to the sons over the profits so divided amongst them. 

9th. The dwelling-houses, ancestral and constructed by the testator, and 
his gardens are given to all the sons in equal shares without x>ower of alienation. 

10th. The share of an heir (son) dying without male issue is to go to the 
sons (male heirs) existing at the time of his death. 

In construing the provisions of this will, we must follow the usual rule, that 
is,'endeavour to collect the testator’s intention from the language used by him, 
and then consider whether such intention is w'ithin the testator’s power, limited 
as it must be by the general policy of the law, (8 Moore’s Ind. App., 80). In 
order to discover that intention, we must also follow the rule laid down by their 
Lordships of the Privy Council in the Tagore case (9 B. L. R., 409), where they 
say that “ the true mode of construing a will is to consider it as expressing in 
all its parts, whether consistent with law or not, the intention of the 
testator, and to determine upon a reading of the whole will, whether, 
assuming the limitations therein mentioned to take effect, an interest claimed 
£278] under it was intended under the cirumstances to be conferred.” It will 
be convenient to consider the intention of the testator, first, as to the six annas 
share of the profits ; secondly, as to the ten annas share of the profits; thirdly, 
as to the dwelling-houses and gardens , and fourthly, as to the moveable pro¬ 
perty. 

First, then, with regard to the six annas share of the profits, the testator 
directs in the 8th paragraph of the will, that such share shall be applied to 
defray the cost of worship of the idols and the expenses of the maintenance and 
clothing and ceremonies of the entire family. It has been contended on the 
authority of the case of Chundermom Dassee v. Mott Lall Mulhck (6 C. L. R., 
496), that this disposition of the six annas share of the profits is whoUy void. 
In that case the testator directed that certain lands should be held by his 
executors on trust to apply the rents and profits, first, in the celebration of 
certain poojas and in ijerforming the worship of the family idols and 
other religious festivals; and secondly, for the maintenance of the five 
younger sons, their wives, sons, and male descendants, and female descen¬ 
dants till marriage. It was held, that the real object of the testator was 
to establish a permanent endowment to the testator’s descendants, and that the 
perpetual trusts for this purpose were void. We think that the argument 
founded on this case will probably be sufficiently answered by the case Ashutosh 
Dutt V. Doorga Ohum Chatterjee (L. R., 6 Ind. Ap., 182; S. C., 5 0. L. R., 296) 
where,' in a somewhat similar case to the present, it was held, that a direction 
riiat the surplus, after meeting the cost of religious acts and ceremonies, should 
be devoted to the support of the family, amounted to a good bequest of the 
surplus to the members of the joint family for their own use and benefit. It 
appears to us, however, that the present case is not so exactly similar 
to either of the case just quoted that it can be decided upon the authority 
of either of them. In the present case there is no gift of the corpus of the 
real estate. The intention of the testator clearly was, that such corpus 
was never to be alienated or partitioned; and in order to carry out this 
intention, he has direct the management of the property to be vested in his 
£279] eldest son him surviving, and after him in the eldest male descendant 
for the time being,—^thc^ is, in a perpetual series of manager or trustees. Mr. 
Evans has contended, i^at the gift of the six annas share of the profits is a good 
gift of the corpus according to the oases to be found at Theobald on WUls, p. 
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248 ; see also s. 159* of the Indian Succession Act, X of 1865. In the (»se of 
Mormax v. Greener (L. E., 14 Bq., 462), Sir E. Malins, V. 0., said, that there 
was no distinction l^tween giving the income of the land and the rents and 
profits of the land, and that a gift of the income of land unrestricted is simply 
a gift of the fee-simple of the land. Can it be said that, in the present case, 
there is an unrestricted gift of the six annas share of the profits ? Can it be 
held that a gift of these profits was intended to be a gift of the real estate itself, 
when the intention of the testator to be gathered from the whole will clearly 
was, that there should be no gift of the real estate, that the real estate should 
remain unalienable and unpartitioned in the hands of a perpetual series of 
managers ? It appears to us, that there can be only one answer to this ques¬ 
tion ; and that the answer must be in the negative. 

It is settled law that a private person cannot, by gift or will, create a new 
estate, or make property inheritable oth&rwise than the law directs: {Jatindra 
Mohan Tagore v. Ganendra Mohan Tagore 9 B. L. E., 394), Kuniara Astma 
Krishna Deb v. Kumara Kumara Krishna Deb (2 B. L. E., O. C., 26, 27), 
Sonatun Bysak v. S. M. Juggutsoondree Dossee (8 Moore’s I. A., 66). If then 
there be a good gift of an estate, and there be also a prohibition against aliena¬ 
tion or partition, the gift will be good and the prohibition will be void: Jatmdra 
Mohan Tagore v. Ganendra Mohan Tagore (9 B. L. E., 404), S. M. Knshnaramani 
Vossee V. Ananda Krishna Bose (4 B. L. E., O. C., 231), Kumara Asima Krishna 
Deb V. Kumara Kumara Krishna Deb (2 B. L. E., O. C., 26, 27). When there 
is a good gift with an invalid restriction, the gift will be good, the restric¬ 
tion void. Where there is a general intention to create a valid estate and 
a particular intention to deprive such estate of its legal incidents, [280] effect 
will be given to the general intention, and the particular intention will be 
disregarded. It is possible to say that in the present case we can gather from 
the win a general intention on the part of the testator to create a valid estate 
in the real property in favour of any person or persons who could take such 
estate according to the Hindu law ? It appears to us, that it is impossible to 
gather any such intention from the will. The general intention which is ob¬ 
tainable from the whole instrument, is clearly not an intention to create a valid 
estate in the corpus, in favor of any individual, but to tie up such corpus, and 
to give the profits only to the male descendants of the testator ; or, in other 
words, to create, in the profits merely, a sort of estate in tail male. It is clear 
that to this general intention effect cannot be given according to the principles 
laid down in the decided cases. We think, therefore, that the principle of Man- 
nox V. Greener (L. E., 14 Eq., 462), cannot be applied to the present case. 

There are other considerations upon which it appears to us that the be¬ 
quest of the six annas share of the profits must fail. The testator directs 
that the surt)lus of this six annas share, after defraying the expenses of 
worship, is to be divided equally between the sons of both his wives. 
In another part of the will he directs that the minor sons are to get theii; 
shares only on attaining majority. As to what is to bo done with the 
minor’s share of the profits in the meantime, there is no clear direction. As 
to what is to be done with this six annas share of the profits after 'the death of 
the sons, there is no express direction—^no direction at all, unless wb oan' oome 
to the conclusion that the general provisions of paragraphs six and twelve 
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*1*860.159:—^Where the intorest or produce of a fundi a be- 
f Bequest of, the interest qpeathed to any'person, and the will aSotds no indication of an 
or^ produce of a fund. intention that the enjoyment of the bequest ahonldr.be. of limited^ 

duration, the p^cipal as well as the mterest shall bdong to the 
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oQn^n^l^tes tbe ,f«^Si» of sqds of the testpitor’s #qo, aad rnot-an 
m d e fi i tt ite fsltere <4 issue *, assd <he relies upon the < case -sf 
^oqisiwnfimy i^w^ v. ^Ihnoobmkioo MplUch {9 Mpore’s 1. 1 ^^., 5l8SI). Is i#li 
probabUity ft wouldibe jpropor ,to,put the constriction sorOontetDied^fiHr nppn 
t^s fpaaai^aph ,of the .will, inaspaueb .as, although the testator,usesf.the wotd 
jbe^" in the first -sentenoe, he .direots that ;tho share pfjt)^ »P¥0fits of 
his .(^ceased ,heir shall he ^vidpd equally aipong his tCiBliy ‘‘pons," ,uot 
“ heh^,” who \^11 be then alive. (Butiit.is not,in our view, material tp deeifie 
this Quastipn, .iuasmuch as, aeeording to the eonstruetion wtuph.^ thinktuiust 
be,put p.ppnr,tbiewhple .will, the gePpral intention of ithe ;testotor fails, il^he 
general Erection contained in tparagtoph six is iplearly .iuteiQNded <to(preate,an 
estate in tail male. Such an estate would, we think, be void by Hindu law. lu 
the casaof Sonaiun^Byaack v. Sreemuti^ Juggut Soondree Posficc-(8'Moore’s I.A., 
80)q3ir dames'OPlvile, who delivered-the judgment of the-Supreme-Court, said:— 
'‘'.We cannot see that-the testator has made any distinction between^his grand¬ 
sons, .his great grandsons, or the remoter descendants comprised in.the<terms 
C(St«ra'heirs.’ Ail are'to inh^it their ancestor’s share according to'the 
shastm:s,'Or ;Hiadu'law, modified only 'by the exclusion of the’females or<the 
descendants of females ; therefore the object which he has in view is-to oreatofor 
hi 80 wn,property, as long as he has any descendants in the strict maledine, a-new 
course of descent, ^hat object is, we think, beyond the scope of'toe> testamen¬ 
tary power recognized by law, and must therefore fail.” Their Lordships of'the 
Jhivyj Council did not expressly overrule this dictum, and, in the view which they 
took of ttoe case, it was unnecessary to find specially upon this point; 'but'the 
Tagore, cose (9 B. *L. 'E., Wl), is an authority that the creation'by a Hindu of an 
estate of inheritance in tail male is void. It has been argued that'the present 
oaseds similar to, and oughttobe governed‘by, that of Sonatun Bysaok v.Bree- 
mutty Juggut'Sooitdree Dossee (8 Moore’s 'I. A., 80), but it appears to us that 
toiere is-one'essential difference between'the. two cases. In that case there was 
an ex^cess grant of the corpus to the idol; and the 'Privy ‘Counoil*held,.that-‘the 
effect o&this was to grant the property effectually for-the benefit of the^sons. Tn 
therpresentoase, not only is there no express grant of the corjui$,'<but, as has'been 
already .periated out, the presumption of suoli a grant is opposed to'the general 
intention of'the«testator to'be gathered-from the whole of the provisions of‘the 
wiU. 


lUponthe.best. consideration that .we faaye been able togive.to .the matter, 
it appears to us.that the disposition of the six annas” share of the profits 

is void, and that as regards such share the testator must be deemed to have died 
intestate. 

jTban as regards theten annas share of the-profits. the ease,is still stronger. 
Two events appear to be here contemplated,—the event of tthe family 
cootinmngimnt; md ,second, toe event of toe family becoming<divided. In the 
former tosee the ten annas share of.the.profitsds.to'be.c^editod to4he estate ;!in 
other words, is .to he accuptolated, a]^ apparently i,for >11 -is scardly 
necessary to tha^auy such jto?Mrim,fi>raecufimlaj|iion witoput a dispof^on 
of toe besufieipl is V(Md; i^wnrp> Asinw ^i^ishfia Ihh -v. KMmra 

Kvishm<Xich ^^'^. L. B„.p.fC„4i}, S. M, 

V. Ancmda ibishsui Sese ^ B,'L.”B.,'Q.’C., 2T7). 

Thflo, tostoe«flecMM3d ''event,%, -to toe'eaee oltoe^hldaet'eonwto'toB 
third wifewpd .her smss n^t'^b^ng are to be divided to 

the shares direetod'to thd eighth paragraph of toe..wiil. There is no grant of the 

• 



corpus, no disposition of the bonoSi«i$|l uiterest, snd'the /emarks already made 
with referencse to the six annas share of the profits apply here with still greater 
force. In any case .it will be observed that the disposition of the ten annas 
share of the profits is made to depend, not upon the will of the testator, but on 
the subsequent acts of the legatees. It appears to us that, as regards the ten 
annas share of the< profits, of the real ^tate also, the testator must be taken to 
have died intestate. 

Thirdly .—As to the dwellinghouses and gardens, we think the eleventh 
paragraph of the will contains a valid disposition. The general intention of the 
testator here, was to give this portion of the property in equal shares to all his 
sons, and to this general intention effect must be given. We have also a parti¬ 
cular intention prohibiting transfer by sale or gift. This particular intention 
is opposed to the policy of the law, and must, therefore, be disregarded. The 
result is, that so -far as these portions of the property are concerned, the will 
does not interfere with the plaintiff’s rights by Hindu law. 

Fourthly .—With respect to the moveable property, there is no express gift 
in the will, but there is a direction in the tenth l 283J paragraph, that, in the 
event of separation, the moveable property shall be partitioned according to 
the shares mentioned in paragraph eight as applicable to the ten annas slmre 
of the profits. 

'We think that, although there is no gift of the moveables in so many words, 
we may reasonably gather from these provisions an intention on the part of the 
testator to give the moveables to his sons in the shares above specified, and that 
this case comes within one of the general rules of construction, namely, that 
effect should be given to a general prevailing intention, however imperfectly and 
obscurely indicated, if discoverable by a fair and liberal construction of the lan¬ 
guage of the will, and if allowed by law. 

The result will be, that the decree of the Subordinate Judge will be modi¬ 
fied in respect of the moveables only, and as to the rest of the property will be 
confirmed. 

It remains to deal with the question of accounts, and it appears to us, 
that we. ought not to interfere with the direction given m this respect by the 
Court of first instance. The will itself directs the managing member to keep 
accounts ; and if these directions have been followed, there ought to be no diffi¬ 
culty in accounting for the profits since the death of the testator. 

Ttmaybe well to observe that, as to the factum of the will, we entertain 
no doubt that the will was duly executed by the testator. Some arguments 
were addressed to us to impugn the genuineness of the will; but we think that 
there can be no. reasonable doubt as to the will having been executed by the 
testator, re^d«being had to the direct testimony and to the intmmal evidence 
Bup^ediby^tbe instrument itself. 

Decree modified. 


tfiffTWT* by in {vm) n cki..6S4=;i2J. A. loa. 
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PKBfiEBNT’ 

Mb. Justice Pontifex and Mb. Justice Field. 

Obhoy Ohttm Nandi and others.Defendants 

versm 

Eritartha Moyi Dossee . Plaintiff.’^ 

Jurisdiction—Valuation of Suit—Exclusion of Time of Proceeding in 
another Court — Parties—Adding Defendants—Limitation 
Act (XV of 1877), ss 24 and 23 

A suit was instituted m the Court of the* Subordinate Judge, who, after boven months, 
returned the plaint to be died in the Munsif's Court, on the ground that the hint had been 
overvalued There was nothing to bhow want of bond fidea in the plaintiff’s mstituting the 
Sint in the Court of the Subordinate Judge 

Held that, in computing the penod of limitation prescribed for the suit, the time during 
which the plaint was on the file of the Subordinate Judge's Court must be deducted 

A suit for property m the possession of several persons was brought by the plaintiff against 
one of those persons only After the institution of the suit and after the penod of limitation 
presenbed for a separate suit on the same cause of action against the other persons in posses¬ 
sion had elapsed, those latter were added as defendants 

Held, that the suit must be dismissed as agiinst the added defendants on the ground 
that it was barred by limitation 

This was a suit for the recovery of immoveable property, instituted by 
Eritarthamoyi Dossee m the Court of the Subordinate Judge of Hoogly, agamst 
Obhoy Chum Nundi and Issur Chunder Pal, on the 23rd of November 1876 
The plaintiff stated that hei husband Eunjo Behan Pal, the defendant Issur 
Chunder Pal, and one Indro Chunder Pal, three brotheis, formed a joint Hindu 
family , that, after the death of the plaintiff’s husband, she continued to hve 
jomtly with her brothors-m law , that Issur Chunder Pal having mortgaged 
some of the joint property, the mortgagee brought a suit m the High Court at 
Calcutta and obtained a decree, in execution of which the property was, on the 
24th of March 1864, sold to the defendant Obhoy Churn Nundi, who entered 
into possession C28S] The plaintiff alleged, that one third of the property so 
dealt with was hers, and prayed for a declaration of her right thereto and for 
possession, dating her cause of action from the 24th of Novembei 1664, the day 
of the sale to Obhoy Chain Nundi 

By an order dated the 21st of June 1877, Ishur Chunder Aoharjee (m whose 
name the property was purchased at the sale in November 1864) and Dhonendro 
Nath Nundi, weie made defendants to the suit, and by a similar order, dated 
the 6tb of July 1877, Brojendro Narain Nundi was made a defendant. Some 
time afterwards, the Subordinate Judge, on the ground that the suit had been 
overvalued, dmected the plaint to be returned and filed in the Court of the First 
Munsif of Hooghly, which was immediately done At the trial the Munsif dis¬ 
missed the case on the merits, but this decision was reversed on appeal, the 
Judge saying —“ The only matter really argued m this appeal was the question 

* Apn^Itom Appellate Decree, No. 108 of 1880, agamst the deorea of J P. Giant, Esq., 
Judge of Hoogly, datw the 8th Ootobei, 1879,' lihvetsmg tbedecne of Baboo Pleo Na^ Bmna, 
Fust Munsif of Hoogly, dated the 81st Janaa^'1878. 
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Talosd aad instikted in the Ooturt of the SuboirdintMid witihdl^ink Ih^r 
from, and afterwards brought-in the Court of the Sadr Mtmsif, Anothw' point 
of limitation inseparahly mixed op with the merits had already been deeid^ by 
this Court in a cognate suit arising out of the same drcumstanoes as this one, 
in which the plaintiff was unsuccessful in the first instance, but gained her 
appeal. This appeal would have been disposed of at once in the same way, but 
that a special appeal having been preferred to the ^igh Court by the unsuccessful 
respondent before this court, this appeal was, at the wish of both parties, kept in 
abeyance pending the disposal of the special appeal. Tlie special appeal resulted 
in the upholding of the appellate order of this Court, which has, as I have said, 
the effect of deciding the main question between the parties to this appeal in the 
same way. The only matter for argument and judgment here being the excep* 
tional circumstances;,attendant upon the institution of the suit.” 

In reference to an objection taken before him that the suit was out of time 
as against the added defendants, the Judge said :—“ This argument betrays an 
ignorance of the law of procedure regarding the adding of parties, and the 
principles of [ 286 } it. The adding of parties is exclusively the prerogative of 
the Court. The Court may be moved by parties already. before it to exercise 
its prerogative in this way, but it is none the less the act of the Court. As to 
limitation, that applies solely to the institution of suits. A suit against a 
pHncipal defendant once brought in time, the Court may add parties to it, 
though at the time of adding them, the plaintiff, if he had not already brought 
his suit, would be out of Court.” 

The Judge went on to say, that he considered the valuation first stated in 
the plaint was correct, and that the Subordinate Judge was wrong in forcing 
the plaintiff into the Munsif’s Court. The defendants appealed to the High 
Court. 


Baboo Troyluckyanath Mitter, for the appellants, argued, that the decision 
of the Court below could not stand, as there was no finding as to who had been 
in possession within twelve years previous to suit; that the date of the institu¬ 
tion of the suit was the day on which the plaint was filed in the Munsif's 
Court, and the claim was therefore barred, as the plaintiff could not claim to 
except the time spent in the Subordinate Judge’s Court,'under s. 14, Act XV of 
1877 : and that as against the added defendants the suit was clearly barred, s. 
22, Act XV of 1877*. 

Baboo Mohiny Mohun Boy and Baboo Issur Chunder Ohuckerbutiy for the 
respondent. 

The jadfmeilt of the Court (Fontifex and Field, JJ.) was delivered by 


Pontifex, J. —In this case the defendants are the appellants on the second 
appeal to this Court. It appears that, on the 24th November 1864, the iefen- 
danta had, at a Sheriff’s sale, purchased property, in which the plaintiff had an 


Efieot of substituting or 
adding new plaintiff or de¬ 
fendant. 

Proviso where original 
plaintiff dies. 

deceased plaintiff: 

Proviso where originid 
defendant dies. 

a 


*[Sec. 22 :—When, after the institution of a suit, a new 
plaintiff or defendant is substituted or added, the suit, shall, as 
regards him, be deemed to have been instituted when he was so 
made a party. 

Provided that, when a plaintiff dies, and the suit is con¬ 
tinued by his 1^1 representative, it shall, as re^rds him, be 
deemed to have been instituted when it was instituted by the 

Provided also, that, when a defendant dies, and the suit is 
continued against his legal representative, it shall, as regards 
him, be deemed to have been instituted when it was instituted 
against the deceased defendant.] 
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itatemat; And hAd^tAketi pomeeMiaa thl^reofi After tUd'e!i£pitatibii<^ tWelVA years 
all bttt otte day, the plainillEf instituted this suit ih the Subordittath Judged 
Court fbr the recovery of her'propOTty, valuing the suit at Bs. 1,001^; at the 
sametime she brought another suiti iU' the same' Court, for anOthetf’ property 
purchased at the same sale by the Sheriff, by another purchaser.' Aft^; 
this case had been in the Subordinate Judge’s Gourt‘ fOr about seven Eto7ii 
months/ he came to the conclusion that the sUif'^ras overvalued,- and> 
therefore returned the plaint that it might be filed in the Mhnsil's Court, Which! 
Was done on< that very day. In special appeal it is contended, that' the time 
during which the suit was pending in the Subordinate Judge’s Court oUghti 
not to be allowed to the plaintiff; and that; if disallowed, her olAim it barred 
by limitation. We agree with the lower Court that the present case is covered 
by the 14th section of'the Limitation Act, there being no reason to suppose 
that the plaintiff was not acting bond fide in instituting her suit in the Court of 
the Subordinate Judges; therefore, as against the defendants, whom'she made 
defendants on the 24th November 1864, th‘e plaintiff will be entitled to‘a decree, 
but as against the other defendants, added after the 24th November 1864, she 
will not be entitled to a decree; for although Act XV of 1877' had not come 
into operation when the suit was instituted, yet the law embodied in s. 22 of' 
that Act was applicable to a case like the present even before that Act was 
passed,—namely, that after the institution of a suit like the present for the 
recovery of land held by several persons against- one of such persons, - if a new- 
defendant is added, the suit should, siS regards him, be deemed to have' been' 
instituted when he was so made a party. We think, therefore,' that, in this 
respect, the decree of the District Judge was wrong, and the plaintiff’s suit 
must be dismissed against all the defendants added after the institution of the 
suit. But it has also been urged before us on behalf of the appellants, that it 
has not been shown that the plaintiff was in possession of the disputed property 
within twelve years before the date of institution of tiie suit. The Munsif has 
hrfd that the plaintiff has failed to show that she was in possession within 
twelve' years. But as another suit bad already been decided' arising out of 
similar circumstances in the Subordinate Judge’s Court, and asboth these cases 
came before Mt. Grant at the same time, and as we find; in his judgment* in 
this case, Mr. Grant said, that this appeal-would have been disposed *of in the 
same way as the other appeal decided'by him; bnt that* as a special*appeal*ift' 
the other case was filed in'the High Court; this case was, at'the instance of 
the parties, kept in abeyance till [ 288 ] the disposal of that siiecial appeal,'—^it‘ 
is evident* to us that Mr. Grant' decided this question, which is-a question of 
fact, in favour of the plaintiff'. We, therefore, think that the appellants- cannot' 
set up this objection. 

We accordingly allow the appeal so far as regards the defendants who 
Were made defesulants after the 24th November-1864/ and dismiss the suit as 
against' them; and disallow the appeal,- and' affirm'the judgment of the lower 
Ocrart, a»' against Obhoy Chum Nundi- and Issur Ghmider Pal, who weromade 
defendants-on the 28fd Novembm* 1864. There Win be no costs in this appeal, 
a»’tbe stPpeUants'partly fail and' partly sUooeedl 

utmm. 

[IDEI<: MIIB8 Tt)'SIHT' Olf^ 

“ Persons damnified by a tortious act, need not all be joined in a suit by ons'ot* tklntt’ 
tbbugbtb% nUty be joinedobjection fOr'waut of It is tSken at-the proper time. 

Bbtdn oases-on-coiSS-ak^tiK ofthase winr have'tlW'Bame'cause of action mas^'join*:—(18071' 
25 Gal. 285. See also (1904)'2 6 * E.- E 490 ; '(t9WT»9>d. E.> J} 388; 1 Bom. E. B. 2»B.] 
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Tha nth May, 1881. 

Present : 

Mr. Justice Cunningham and Mr. Justice Prinsep. 


Uma Sundari Dabee.Defendant. 

versus 

Sourobinee Dabee.Plaintiff.* 


Hindu Will — Adoption—Failure by Widow to adopt — Inheritance, 

Widow’s Eight to. 

A husband’s expsess authorization, or oven direction, to adopt, does not constitute a 
legal duty on the part of the widow to do so, and for all legal purposes it is absolutely non" 
existent till it is acted upon. 

A widow’s lefusal to comply with such a direction, is no ground of forfeiture as regards 
her rights of inheritance. 

When a Hindu, by his will, gave his widow authority to adopt, if necessary, from one 
to three dattaka sons, and she, having neglected to do so, brought a suit, to recover possession 
df her husband’s property and for an account of the administration, against the administrator 
of the estate, after having ineffectually attempted to get the letters of administration recalled 
and fresh letters granted her as heiress of her husband,— 

Held, that she was entitled to the decree she prayed for. 

In this case the plaintiff, Srimoti Sourobinee Dabee, was the widow, and 
the principal defendant, Srimoti Uma Sunduri Dabee, was the mother, oiF one 
Paramata Lall Gossami, who died on the 23rd Gheyet 1281 B. S., correspond¬ 
ing with the dth April 1874, leaving no issue. 

[ 289 ] On the day that he died, Paramata Lall executed an instrument 
therein termed a will; and on the 28th June 1875, the defendant obtained letters 
of administration with a copy of the will annexed. Subsequently, the plaintiff 
made an unsuccessful attempt to have these letters of administration recalled 
and fresh letters granted to her, and the District Judge’s order on this appU- 
cation was confirmed by the High Court on the 19th June 1877. Accordingly, 
the plaintiff instituted the present suit on the 27th June 1877, alleging her 
right as heiress of her husband under the Hindu law, and asking that the 
defendant, as administratrix, might be compelled to make over to her the estatq 
of her deceased husband, and also to render an account of the administration, 
and pay what sums might be found due upon the taking of ^ch account. 

It appeared that, at the time of the death of Paramata Lall Gossami, the 
plaintiff was enceinte ; but that, subsequently, a daughter was bom. The will, 
which was in the Bengalee language, after alluding to that fact, and declaring 
that, if a son were born, the plaintiff was to be the guardian, continued :— 

“ God willing, may not this take place, if my wife gives birth to a daughter 
and not to a son, or if a son be bom and dies at any time, I, for the perpetuation 
of the aforesaid Ubations of water and oblations of food, authorise my wife to 
adopt a dattaka son; if necessary, she shall be able to adopt from one to three 

* ^peal from Origmal Demee, No. 206 of 1879, preferred a^iinst the decree of 0. D, 
Field, Esq., Judge of East Burdwan, dated the 17th April 1679. 

SOAI*.—99 
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dattaka sons, and for that purpose she shall consult with my mother, kinsmen, 
and the managing head of the family, and submit his name to the Maharajah of 
Burdwan. He who shall be selected by the Maharajah of Burdwan, my 
supporter, shall be adopted by her as dattaka. The dattaka adopted according 
to law shall be my son; so that, during his minority, affairs shall also 
managed in the manner aforesaid,— i.e., the directions which have been laid 
down with respect to the guardianship of the son born of my loins, shall also 
stand good in the ease of a dattaka son, and not otherwise; but then if my 
mother dies, or if for any reason whatever she be unwilling before my son attains 
his majority, then my wife, when competent, shall be guardian, and shsdl 
manage all affairs according to family usage; [290] she should always remain 
under the control of my mother and the Maharajah of Burdwan. If she, of her 
own free will, sets herself to any action, she shall never be appointed guardian. 
Therefore, if my mother dies, and my wife does not remain under the control of 
the Maharajah of Burdwan, the Maharajah shall, for the protection of the 
property, appoint a manager.” 

It was contended in the lower Court that this instrument was actually an 
authority to adopt, and nothing more; that it was in reality not a will, inasmuch 
as the person who executed it did not by its contents devise his property to any 
particular person ; that the plaintiff was bound to act upon the authority given 
her to adopt, and that she could not take advantage of her own laches in omit¬ 
ting to do so, and thus get possession o^ her husband’s property; and lastly, 
that, upon the true construction of the document, its effect was to exclude the 
plaintiff from the management of the estate and from her rights as heiress. 

The District Judge, however, held, that the document was in fact a will, 
.and that all it did was to give the plaintiff permission to adopt; that being so, 
following the decisions in Deenomoyee Dossee v. Doorya Pershad Mitter (3 W.B., 
Misc. Eul., 6), and Pearee Dayeex. Tlurbiinsee Kooer (19 W. K., 127), the plaintiff 
could not be compelled to adopt, and the fact of her possessing an authority to 
adopt a son did not supersede or destroy her personal rights as widow, which 
remained in force until an adoption was actually made ; consequently there was 
no bar to the plaintiff’s bringing a suit for the recovery of her late husband^s 
property : Bamun Doss Mookerjea v. Mussamut Tannee (7 Moore’s I. A., 169, 
and Prasannamayi Dast v. Kadamhini Dasi (3 B. L. R., 0. J., 86). 

Further, there being no express words of disinherison used in the will, the 
■plaintiff could not be disinherited or deprived of a Hindu widow’s estate in the 
property by implication : Davis v. Lowndes (2 Scoll., 71; see p. 82.) Denn v. 
Oaskin (2 Oowp., 667), Shuldham v. Smith (6 Dow. H. L., 22), Ganendra 
Mohan Tagore v. Upendra Mohan Tagore (4 B. L. R., 0. J., 103 ; see p. 187). 

tMl] He aqpordingly gave the plaintiff a decree for her husband’s 
property and for an account of the administration. 

From that decree the defendant appealed to the High Court. 

Baboo Nil Madhub Sen and Baboo Mohiny Mohun Boy for the appellant. 

. Mr, , W. C. Bminerjee and Baboo Rashbehary Gkose for the respondent. 

The jadgment of the Court (CUNNINGHAM and Pbinsep, JJ.) was 
delivered by 

Cnimingham, J.—In this case the widow and heiress of the late Fara- 
fnata Dali Oossami sues his mo&er, who is also administratrix with the will 
annexed, praying that the administratrix be directed ^ make over to her 
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the estate of her deceased husband, to render an account of the administration, 
and to pay what sums may, on taking such accounts, be found due to the deceas¬ 
ed’s estate. On the part of the defendant it is contended, that, by the testator's 
will, the defendant was placed in charge of his property; that the intention of 
the will was to oblige the plaintiff to adopt, and to exclude her from manage¬ 
ment of the estate and from her rights as heiress ; and that she is, accordingly, 
not entitled to the possession of the property. 

The will in dispute directs, that the widow being enceinte, if a son be bom, 
the mother should be guardian. 

His Lordship then set out the will as above, and continued:— 

Letters of administration with a copy of the will annexed were obtained 
by the mother, the present defendant, on the 28th June 1876 , and the present 
plaintiff subsequently endeavoured to profeure the revocation of these letters. 
This attempt has been unsuccessful, no legal ground for revocation being, in the 
opinion of the Court before which the matter came, made out. 

Having failed in setting aside the administration, the widow now sues to 
enforce her right as heiress to her husband’s estate. 

The Court below has held, first, that the effect of the husband’s will was 
not to constitute a legal obligation on the widow to adopt; secondly, that the 
will does not exclude her rights of inheritance ; and thirdly, that she is conse¬ 
quently entitled to a [ 292 ] decree for her husband’s property and for an account 
of the administration. 

We concur in these findings. The law is clearly established that a hus¬ 
band’s express authorization, or even direction, to his widow to adopt, does not 
constitute a legal duty on the part of the widow. It is, as lias been observed 
(Mayne, 98), for all legal purposes absolutely non-existent till it is acted upon. 
The widow cannot be compelled to act upon it, unless and until she chooses to 
do so. 

In the judgment of the Sadr Court in Baviun Dass Mookerjea v. Musmnmt 
Tarrnee (7 Moore’s I. A., 169 ; Cf. 206), in which their Lordships of the Privy, 
Council expressed their entire concurrence, the Court observed,—that "there- 
appears to be no power under Hindu law to compel a widow to adopt, though a 
case fin Macnaughten’s Principles of Hindu Law, Vol. II, p. 247) has been 
referred to, where there is mention of an incompetency in a widow to succeed if 
she neglect to make an adoption” (Cf. 190). It is true that “ the question of 
any possible check on a widow who wilfully protracts or evades an adoption 
specially enjoined upon her by her husband,” was not, on that occasion, before 
the Sadr Court or the Privy Council ; and all that was necessary to decide was, 
that “the power of a widow, duly authorized to adopt, to olaim her personal 
rights until she does adopt, is not affected by any consideration of what might 
be the proper course if she could be proved to have violated any clear and posi¬ 
tive legal obligation.” We think, however, that the observations of the Sadr 
Court must be accepted as favoring the proposition that such a legal obliga¬ 
tion cannot be created; and the remarks of Peacock, C. J., in Prasannamayi 
Dasi V. Kadambini Dost (3 B. L. R., O. J., 90), are an authority for the view, 
that the widow’s refusal to comply with such a direction is no ground of forfei¬ 
ture as regards her rights of inheritance. 

We cannot, therefore, regard the language of the testator as having created 
a trust which the widow is legally bovmd to carry out. She is at liberty to 
comply with her husband’s directions or not as she pleases ; and her omission 
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or refusal to dio [na] SO is no bar to her rights of inheiitajsoe. Aeoordin^y. 
tiie ODatingenoy for .which the will inrovides not having oocmrred, and there 
be^ no gift over, tne testator must be regarded as intestate, and his widow 
as heiress-at'law entitled to suooeed. 

The appeal must, therefore, be dismissed with costs. 

Appeal dismissed. 


The 29th April 1881. 

Present : 

Sm Bichabd Gaeth. Kt. , Chief Justice, and 
Me. Justice McDoNELii. 


Womes Chimder Chatterjee and another.Defendants. 

versus 

Chundee Churn Boy Ohowdhry and another.Plaintiffs.* 


Second Appeal—Improper Beoeption of Evidence by Lower Court — Bemand. 

On second app^, the High Court has, generally speaking, no right to look at the 
evidenoe to decide whethes the remaining evidence in a caso other than that which has been 
impioperiy admitted, is sufficient to warrant the finding of the Court below. 

The only cases which can bo with propriety disposed of under such circumstances without 
a remand, ate those where, independently of the evidence improperly admitted, the lower 
Gonrt has apparently arrived at its conclusions upon other grounds. 

Watson V. Oopee Soonduree Dosaee (24 W. B., 392) dissented from. 

This was a suit brought to recover possession of certain lands which the 
plaintiff, one Chundee Chum Boy Chowdhry, contended belonged to his semin- 
dari, he having held possession of the same through his tenants. The defendant 
No. 1, previously to this suit, claimed the land in question as forming part of 
his nimhowla, and had brought a caise under s. 530t of the Criminal Procedure 
Code; and the Criminal Court had held that he was entitled to remain in 
possession until such time as a Civil Court should decide the question of title. 
IHie {daintiff, therefore, brought this suit to have the question decided. 

0 **] The defendants, with the exception of one Sidam, contended, that 
' the land in suit belonged to their ancestral nimhowla, and was comprised within 
the howla of one Parbut Sirdar. 

Sidam, the son of Parbut Sirdar, however, filed a written statement, 
denying that the disputed land ever belonged to the howla of his father. The 
original patta relating to the nimhowla was not produced, but a copy of the 
same was admitted in evidence. The plaintiff produced a judgment in a case 
between Baja Suttyanund Ghos^ and the present defendants, in which the 
Baja ^^ed, that hm land forming a portion of the lands alleged to have been 

*Appeal from App^te Deoiee, Ho. 2479 of 1879, against the decree of Baboo Kedaressur 
Boy, SnDoidinate'JuagStfJessoie, dated the 9th June 1879, affirming the decree of Baboo 
Manmothe Hath ObatMejee, Hunsif oi Bsiidtfaat, daited ^ 2nd May 1^8. 

tCg. t>. s^pra, 7 Ckil. 47^] 
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ioctuded in the ninihowla, had been made over to the defendant No. 1, ut^er 
the order of the Deputy Magistrate, under s. 530 of the Criminal Procedure 
Code; in this judgment the nimhowla had been rejected as spurious, and a 
decree given in the Baja’s favor. 

The Munsif held, that the defendants’ allegation as regards the nimhowla 
had already been disbelieved in the case of Baja Suttyanund Ghosal and 
themselves, and that the written statement of the defendant Sidam was also 
contradictory to the allegation of the other defendant, and that the evidence of 
the plaintiff’s witnesses had clearly proved the disputed land belonged to the 
plaintiff’s zemindari, whilst the evidence of the defendants' witnesses, as regards 
possession, was conflicting. He therefore gave a decree in favor of the plaintiff. 

The defendaots appealed to the Subordinate Judge, who held, that the 
plaintiff had satisfactorily proved, both* by oral and documentary evidence, that 
the disputed lands belonged to his zemindari, and that he had been in posses* 
sion of the same through his tenants, whilst, on the question of title, the 
written statement of Sidamwas contrary to the contention of the other defendants, 
and that although this was not, strictly speaking, evidence as against them, yet, 
as they had been unable to disprove this statement, the presumption was 
against their contention ; that they had also failed to prove the genuineness of* 
'‘the nimhowla ; and that there was no such satisfactory evidence, either oral or 
documentary, on the record, on behalf of the defendants, as would justify the 
reversal of the decision of the Munsif. He, therefore, dismissed the appeal. 

[ 395 ] The defendants appealed to the High Court. 
jBaboo Bashbehary GJwse for the appellants. 

Baboo Durga Mohun Doss for the respondents. 

The following judgments were delivered:— 

Garthi C. J.—I have had considerable doubt as to whether we ought not 
to remand this case for retrial. 

The plaintiffs sue to recover possession of certain land which ^hey say be* 
longs to their zemindari. 

The defendants, on the other hand, contend, that the land in question 
forms part of certain property which they hold under a nimhowla, subordinate 
to the howla of one Parbut Sirdar. 

Both the lower Courts have found in favor of the plaintiffs; but it has been 
contended on appeal to this Court, that the Subordinate Judge has based his 
judgment upon certain documentary evidence, which was not legally admissible 
against the defendants. One document is a written statement filed in this suit 
by Sidam, one of the defendants, the son of Parbut Sirdar, in which he says, 
that the disputed land does not appertain to the howla of his father. This 
statement of Sidam, the Subordinate Judge appear^ to have treated as evidence 
against the other defendants, which he clearly had no right to do. 

The other evidence consists of the proceedings in a suit brought by Baja 
Suttyanund Ghosal against the present defendants, in which a decision was 
given unfavorable to them, as regards their alleged nimhowla patta. These 
proceedings not being between the parties to this suit, were also improperly 
recdved as against the defendants. 
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qaastion wiMsh ar» iiAve now to determine is, whether we ought to 
— M M wiJ i ilie nun un i ii n ii nT i tit oi toe impnfier leo^tion of this evidence. 

Tie 167th aectom of too Evidence Act provide, that *' toe improper ad¬ 
mission of evidence shall not be ground of itself for a new trisil, if it shall i^qjear 
to the Court before which the objection is raised, that, independently toe evi¬ 
dence objected to there was suffioent evidence to justi^ the decision. ” It 
[29^ seems to me, however, that there is great difficulty is applying the provi¬ 
sions of this section to the generality of cases whichicome before the High 
Court on second appeal, and the difficulty arises thus. 


On second appeal we have no power to deal with the sufficiency of the evi¬ 
dence ; we have only a right to entertain questions of law. And our duty b«ing 
thus confined, it seems to me, that when evidence has been wrongly admitted 
by the Court below, this Court has, generally speaking, no right to decide, 
whether the remaining evidence in the case, other than that which has been 
improperly admitted, is sufficient to warrant the finding of the Court below. 

We cannot decide that question, as it seems to me, without examining in 
detail that other evidence, and determining, as a question of fact, whether it is 
•sufficient of itself to warrant the lower Court’s finding. 

I am sorry to say I have great doubt whether, in the case of Watson v. Gopee 
SoondureeDossee (24 W.R., 392), Mr. Justice Birch and myself were justified in 
deciding, as we did, that there was sufficient evidence (other than that improperly 
admitted) to justify the lower Court’s judgment. I confess that it never struck 
me, until some time after that case had been decided, how much difficulty there 
was in most oases of second appeal in our attempting to deal with the sufficiency 
of the evidepce. 

On further consideration, I think that the only cases which we may with 
propriety dispose of under such circumstances without a remand, are those 
where, independently of the evidence improperly admitted, the lower Court has 
apparently arrived at its conclusion upon other grounds. Where this appears 
pretty cleaxiy from the judgment, a remand is unnecessary, because then the 
error committed by the lower Court has not affected the decision upon the 
merits. (See s. 578’^ of the Civil Procedure Code.) 

It, therefore, only remains for us in this case to see whether, independently 
of the evidence improperly admitted, the Subordinate Judge has arrived at his con¬ 
clusion upon other grounds. Now, both Courts appear to have found, upon the evi¬ 
dence of a [297] large number of witnesses, that the land in question forms 
part of the plaintiff’s zemindari. 

The evidence improperly admitted related to the proof, or rather the 
disproof, of the defendants’ nimhowla patta. But the defendants, as it seems 
to me, were bound to prove that patta affirmatively. The onus of proving it lay 
on them; and without such proof their case must of necessity fail. 


Now, as to this patta, the Subordinate Judge finds, as I understand him 
(quite irrespectively of the documents which have been improperly admitted), 


No decree to be revised or 
modified for error or irre- 
giUanty pot affeoting 
merits of jonsdiotiop. 


*£Sec. 578 ;—No decree shsdl be reversed or substaatiaUy 
varied, por shall any case be remanded in appeal, on account of 
4>ny error, defect or irregularity, whether in .^e decision or in 
any order passed in the suit, or otherwise, not ttrobting the merits 
of the case or the jurisdiction of the Court.J 
' . o 
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that: '*no reliable evidence had been adduced by the defendants of the grauine* 
ness of their nimhowla pattaand he says further, “as that patta has not been 
proved, the disputed land could not be held to be the right of the defendants, 
even if it were within the boundaries given in the patta.” 

He also says in conclusion, that "there is no such satisfactory evidence on 
the record on behalf of the defendants, either documentary or oral, as would 
justify me in reversing the finding of the first Court.” 

1 am of opinion, therefore, that, in the present case, as the lower Court has 
found for the plaintiffs, upon evidence quite independent of that improperly 
admitted, a remand is unnecessary; and consequently that the appeal should be 
dismissed with costs. 

MoDonell, 4L~r-I concur in holding that in this case a remand is 
unnecessary. * 

The Subordinate Judge has found that the defendants, upon whom the onus 
lay, have produced no satisfactory evidence, either documentary or oral, to prove 
that the lands in dispute formed part of their “nimhowlawhereas the plaintiff 
had clearly proved not only his zemindar! right to, but his possession of, the 
said lands within twelve years of suit. It is clear, therefore, that the, 
..Subordinate Judge has, quite independently of the evidence improperly admitted, 
upon other grounds, confirmed the Munsif’s decision, and decreed the plaintiff’s 
claim. This second appeal must, therefore, be dismissed with costs. 

Appeal dismissed. 


NOTBB. 

[I. BTATUfOBY MODIFICATIOK. 

Sec. 103, Act V of 1908, C. P. Code 

In any second appeal, the High Court may, if the evidence on the record is aufiioient, 
determine any issue of fact necessary for the disposal of the appeal but not determined by the 
lower appellate Court. 

This section is entirely new under the present Code. 

It gives discretionary powers to the High Court to dispose of questions of fact also. 

Pl. REMAND: PRINCIPLE. 

See for the adoption of the principle laid down in this case, (1908) 35 Cal. 701=7 G. L. 
J. 663=12 C. W. N. 657 ; (1903) 31 Cal. 380 ; (1895) 23 Cal. 179.1 
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Ftnmoo BINGH V. 


* Cm) The 3rd Man, mi. 

Pbbsent : 

SiB Bichabd Gabth, Kt., Chief Justice, and 
Mb. Justice McDonbll. 


Punnoo Singh and others.Plaintiffs. 

versus 

Nirghin Singh and others.Defendants. 


[-8 C. L. R. 810] 

Arrears of rent—Bate of Rent payable — Duty of Court — Beng. Act VIII of 1869. 

The plaintiff sued for arrears of rent for the years 1282 at the rate of Bs. 2-8>0 per bigha. 
The defendant alleged that the rent was only fifteen annas per bigha. The Judge 
found that the plaintiff had not proved that the rate of rent was Bs. 2-8 per 
bigha, and, without finding that the proper rate was fifteen annas, gave the plaintiff 
a daotee for that amount. The plaintiff brought a subsequent suit for arrears of rent for the 
year 1288, when it was held by the Court of first instance and by the lower Appellate Court, 
>■ that he could only recover arrears of rent at the rate of fifteen annas, that being the rate of 
rent payable for the previous year ” within the meaning of s. 14, Beng. Act VUl of 1869. 

Held, that the decisions were wrong, and muot be reversed. 

In a suit for arrears of rent, where the plaintiff fails to prove the rate of rent claimed in the 
plaint, it is the duty of the Court to find the proper rate of rent payable by the tenant to his 
landlord, and not to give a decree merely for the rent admitted by the tenant.! 

This case with nine others were suits instituted by the plaintiffs for arrears of 
tent for the years 1283, 1284, and 1285 (1876, 1877, 1878). The facts are 
set out in the judgment of the Court of first instance, the material portion of 
which is as follows :— 

** The admitted facts of the case are these: That the plaintiffs brought 
thirty*fiye rent>suits for the years 1281 and 1282 P. S. (1874-1875) against the 
non-resident cultivators of the village Futtehpore Kandhra ; that Baboo Gokul 

* Appeals frosn Appellate Decrees, Nos. 2357 to 2366 of 1879, against the decree of J. F. 
Browine, Esq., Judge of Patna, dated the 28th of August 1879, affirming the decree of Baboo 
Ghutterebur Pershad, Second Munsif of Patna, dated the 28th of March 1879. 

t Clhe head-note is misleading and the Facts of the ease are :— 

'* We ace of opinion that this broad proposition {viz., that in a suit for arrears of rent 
where the plaintiff fails to prove the rate of rent claimed in the plaint, it is the duty of the 
Court to find the proper rate of rent payable by the tenant to his landlord and not to give a 
decree merely for the rent admitted by the tenant) is scarcely borne out by the language of 
^ judgment referred to. The report does not show what were the pleadings in the cases that 
came bMore this Court, but we nave referred to the paper books of these oases, and it is 
clear that the issue which had to be tried was, what was the proper^ rent payable to the 
plaintiff for the land admittedly held by the defendant. That we think would be a proper 
iBsne in a suit brought to luive the rate of rent determined where the parties are not agi^ as 
to v^t would be a fair and reasonable rate. We can hardly suppose that the learned Chief 
Justioe intended to lay down that in every suit brought for arrears of rent in which the plain¬ 
tiff failed to prove that the defendant held at the rate alleged, it was the duty of the Court to 
ascertain what was a htic rate, even theingh it was not ask^ to do so. It is a general principle 
of law that suits must be decided wi& rederenoe to the pleadings of parties, and unless tne 
Courts are specially asked to determine a particular question as between the parties, we think 
that it IS not only not bound to do so, but it would not be justified in so doing .*—(1897) 24 
Cal. 483.] 
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Ohand, my predecessor, disbelieved the evideboe {Miduo^ by the plaintiffs to 
prove their alleged settlement of rent at the rate of Bs. 2*8 per bighai and 
decreed the claim at the defendants* admitted jama; that the plaintiffs appealed 
from his decision to the Judge, who confirpied the decree passed by this Court; 
that they then appealed to C299] the High Court, which remanded five of the 
thirty-five oases for retrial, and refused to hear appeals in the remaining thirty 
cases, because the amount was below Bs. 100 in each of those oases ; that the 
District Appellate Court, on the 2nd of September 1878, passed a decree at the 
rate of Bs. 2 per bigha in the five remanded cases, on the ground that the 
rate of rent was Bs. 2 previous to the year 1280, and that the Court refused 
to hear reviews in the remaining thirty oases. 

“ The plaintiffs have brought these ten oases at the rate of Bs. 2 per 
bigha, at which they obtained decrees against the five tenants on remand. 
They have produced ttm same papers upogi which the Judge acted in awarding 
decrees at the rate of Bs. 2 per bigha in the remanded cases. They have proved 
them. There can be no doubt that the defendants alleged a very low rate of 
their holdings, and have not proved them to the satisfaction of the Court. But 
the question is, whether plaintiffs can claim rent at a higher rate than what 
was awarded for the years 1281 and 1282. It is admitted that no fresh settle¬ 
ment was made for the succeeding years; that no written contract has been 
taken from the defendants ; and that no notice of enhancement has been served 
on them. In my opinion the plaintiffs, after having failed to succeed in their 
claim for the arrears of rent of the years immediately preceding at a certain 
jama, cannot turn round and come to Court on a different allegation. The 
previous decrees, whether right or vn-ong, are final. No doubt, in th(»e cases 
the proper course would have been as directed by the High Court, and adopted 
by the Judge, in the five remanded cases, to find the actual rate of rent paid in¬ 
dependent of the alleged settlement of plaintiffs, and of the rates stated by 
defendants when their respective allegations seemed incorrect; but I have my 
doubts whether the same course should be adopted in the present cases after 
the decrees for the defendant’s admitted jama were passed for the years 1281 
and 1282. Supposing that the rate of rent was Bs. 2 per bigha for 1280, that 
state of things did not continue in 1281 and 1282, by the happening of an event, 
namely, the passing of decrees which were passed by a competent Court and 
are final between the parties. It has been argued that those decrees are 
[ 800 ] binding on the plaintiffs only for the years 1281 and 1282. But to pass 
a decree in plaintiffs’ favor at a higher rate would be to act contrary to s. 14 
of the Bent Law, which expressly provides that a tenant shall not be liable to 
pay a higher rent than what he has paid in the year immediately preceding, 
unless he is duly served with a notice of enhancement. Under all these 
circumstances, 1 am of opinion that the plaintiffs cannot recover rent at a 
higher jama than what is admitted by the defendants and what was decreed for 
the years 1281 and 1282.” 

On appeal, the Judge of the lower Appellate Court said:—“ In the opinion 
of this Court the view taken by the Munsif is quite correct. The plaintiff conld 
not possibly have obtained, and do not say they did obtain, a greater amount 
of rent than was actually decreed. This being so, that amount and no other 
was, in the terms of s. 14 of Beng. Act VIII of 1869, the rent payable for the 
previous year, and the plaintiffs cannot sue for more rent except after notice of 
enhancement or on the strength of a new agreement.” The plaintiffs appealed 
to the High Court. 

Baboo Mohesh Chunder Chowdhry and Baboo Chimder Madhuh Qkose for 
the appellants. 

8 OAL.—100 
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The. jndlme&t of the Court (Gabth, 0. J., and McDoNBIiL, J.) was 
delivered by 


■f 


Gaftfa, G. J.—This suit is brought against the defendants for the rent of a 
jote for the years 1283,1284, and 1285, the plaintiflFs claiming at the rate of 
Bs. 2 per bigha. 


They say in their plaint that they are, properly speaking, entitled to rent 
lit the rate of Es. 2-8 per bigha, but that the recovery of such higher rent 
depends " upon the adoption of other steps,” by which we understand them to 
mean, that to recover the higher rent they must bring a suit for enhancement. 

The answer of the defendants is this, that the plaintiffs brought a previous 
suit against them for the years 1281 and 1282, in which they claimed rent for 

the same jote at the rate of Es. 2-8 per bigha; that their answer to that 

suit was, as it is now, that their proper rent was fifteen annas per bi^a; 

end that in that suit, as the plaintiffs failed to prove the rate of Bs. 2-8 

[soil which they claimed, a decree was given in tlieir favor for the sum which 
the defendants admitted,—namely, at the rate of fifteen annas. The defendants 
say, therefore, that as fifteen annas was adjudged by the Court to be, as between 
them and the plaintiffs, the proper rate of rent for the years 1281 and 1282, and 
as nothing has occurred since to alter that rate, the plaintiffs cannot recover the 
rent which they claim in tliis suit,—namely, at the rate of Es. 2. 

Both the lower Courts liave adopted the defendants’ view of the matter. 
They say, that, in the former suit, the rent was recovered by the plaintiffs at 
the rate of fifteen annas per bigha for the years 1281 and 1282, and that the 
plaintiffs cannot recover more without bringing a suit for enhancement. 

Now, for the purpose of understanding rightly the effect of the judgment 
which was given in the former suit, we think it necessary to refer to the procee¬ 
dings, not only in that suit, but in five other suits which were brought at the 
same time against other tenants by the same plaintiffs, and in which the latter 
claimed rent for the years 1281 and 1282 at the rate of Es. 2-8 per bigha. 

In all these suits the defendants alleged that proper rate of rent was fifteen 
annas. The Munsif found that the plaintiffs had failed to prove the rate which 
they claimed; and that the fifteen annas alleged by the defendants respectively 
was the proper rent. So in each case he gave the plaintiffs a decree accordingly. 

Appeals were then preferred in each of the cases to the District Judge, 
who affirmed tlie decision of the Munsif, but in a very equivocal form ; and it is 
upon the language and meaning of his judgment that the question which we 
have now to decide in this case depends. 

After considering the question, whether the plaintiffs had proved their case, 
and whether the proper rate of rent was Es. 2-8, he found that Es. 2-8 was not 
the proper rate. He apparently made no enquiry, and arrived at no decision as 
to whether the rate alleged by the defendants was the proper one; indeed, he 
states, that “ defendants’ case is very likely to be false.” But he neverthdess 
confirmed the decree of the [ 302 ] Munsif, giving the plaintiffs in each case a 
decree at the rate admitted by the defendants. 

He then goes on io say,“ at the request of the plaintiffs’ pleader, I record 
the fact, that 1 do not :^d as a fact that rent has hitherto been paid at t^e rate... 
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alleged by defendazits. I merely find that it has not been paid at the rate 
alleged by plaintiffs.” i, 


That being the judgment of the District Judge in all the cases before him, 
five of those oases came up on appeal to the High Court. The case against the 
present defendants could not be so appealed, because the value of the suit was 
not sufficient to admit of it. But we desire to refer to the judgment of the 
Division Bench of this Court in the cases which were appealed, because that 
judgment puts a construction upon the judgment of the District Judge, with 
which we entirely agree. 

The learned Judges of this Court (JACKSON and WHITE, JJ.) delivered judg¬ 
ment in one of the appeals only (No. 141 of 1877), and the effect of their 
judgment was, that theJDistrict Judge had come to no decision at all as to what 
the proper rent was. * 

Mr. Justice Jackson, after stating what was the contention of the plaintiffs 
in second appeal,—namely, that the District Judge had not found any rate of 
rent to be the proper one, and that he was bound to decide that question, goes 
orif to say :—“The Courts are bound to ascertain, as closely as they can, what 
the real controversy between the landlord and the ryot is. On this account, I 
think the lower Appellate Court ought to have ascertained what rate of rent 
was payable to the plaintiffs, if the rate of Ks. 2-8 was not payable ; and as that 
Court has intimated something more than a doubt, whether the defendants 
had made a true statement of their case, I think the case must go back to the 
Court below, in order to a further trial of that question.” 


The High Court remanded the case, in order that the District Judge might 
find, what he had not found when the case was before him, what was the 
proper rent payable by the defendants; and it appears tliat, on the remand, the then 
District Judge found that Es. 2 was the proper rent payable by the defendants 
[SOS] for the years 1281 and 1282. That being the result of the suits which 
were appealed to the High Court, we have now to see, liow far the parties to 
this present suit are affected by the judgment of the District Judge in the suit 
between the plaintiffs and the present defendants, which was not appealed to 
the High Court. Is that judgment binding upon the parties to this suit, as 
having determined what was the proper rate of rent for the years 1281 and 1282 ? 

Wo entirely agree with the learned Judges of this Court, chat the judgment 
of the District .Judge in the former suits determined nothing of the kind. His 
judgment is so far binding between the parties as regards the rent for the years 
1281 and 1282, that the plaintiffs could bring no otlior suit against the defen¬ 
dants for the rent for those particular years. But as tiie District Judge profes¬ 
sedly did not determine the question between the parties, what was the proper 
rent due by the defendants for those years, we think that his judgment in no 
way estops the plaintiffs in this suit from proving what the proper rate of rent 
was for the years 1283, 1284, and 1285. 

It was one thing to adjudge that the plaintiffs .should recover from the 
defendants as the rent for those years the sum which the defendants admitted 
to be due. It was another thing to adjudge that the sum so admitted by the 
defendants was the proper amount of rent. 

We must, therefore, remand this case, and the analogous cases which 
depend upon it, to the Munsif's Court, for retrial. We observe that the 
Munsif appears in the Court below to have received in evidence the de<iree| 
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we»» ‘lihe Jtidue on 'iwnfttid .^, 

r' ftgiunW other defan^ante^^ It is ol^ that he has nh right to w *^- 
‘ hound to try tWa and tho analogous oases upon their own respeotita nsints^ ww 
to ascertain what is the proper amount of rent in each case. i ^ 

The costs of this appeal will abide the result; and the analogous oases will 
be go^^imed in all respects by this decision. 


NOTES. 

[Tb« head-note is misleading. See the observations in (1897) 34 Cal. 433 extracted as 
foot-note under the heaid-note to this case (p. 792 sitpra.) 

Bee (1882) 11 C. L. R. 488 ; (1890) 19 Cal. 666 ; (1904) 1 L. J. 248 for the position 
explained above.3 

[3043 PRIVY OOUNOIL. 

_ 

The 9th & 10th Febniary & 1st March, 1881. 

Present : 

Sir B. Peacock, Sib M. E. Smith, Sir E. P. Collier, and Sir R. Couch. 

Ramlal Mookorjee.Plaintiff. 

versus 

The Secretary of State for India in Council and others.Defendants. 

[On appeal from the High Court of Judicature at Fort William in Bengal.] 

Bindu Law — Construction of Will — Use of words “ putra poutradi krame" — 

Condition subsequent. -- 

In a will, the words “putrapoutradi krame," recognized as apt for conveying an rntiB|p[tiftf 
inhsritanoe, do not limit the succession to male descendants, and will include female l^rs 
of a fmnale, where by law the estate would descend to such heirs. 

19ie will of a Hindu, who died, leaving only a widow, a daughter's daughter, and a brother, 
directed as follows:— 

"7. If no daughter or daughter’s son of mine should be living at the time of the deaib 
of my wife, then my grand-daughter (daughter’s daughter shall become the proprietress of my 
property, and shall remain in undisputed possession thereof 'p»dra poutradi krame.* 

“8. If the death of my wife should take place before my daughter’s daughter arrived at 
majority and bears a son, then the whole of the estate shall remaih in charge of the Court of 
Wards, until she arrives at majority and bears a son. ^ 

*‘9. H my daughter’s daughtet should be barren or a sonless widow, or if she shou]|t be 
otherwise disqualified, she shall nut become entitltfi to my pfoperty, but shall receive an 
allowance of Bs. 300 per mensem fqr her life. 

'* 90. If no son or daughter should be bom to me, elid% my daughter’s dmtghter should 
die before ai>s bean u sou, Ct if she edtould he barren or become a sonless widow, or be other- 
wiM disqualifiad, then Ili&<wlu^ ol my properties shall pass into the hands of the Oavi»n- 
numt. ” 

4 
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^la ai;i, adiidbiatrAtion suit brought by tho Secretary of State in Ck>uuoiI agif^ust the 
teemor'’f l^her, wife, aud grand>daoghter, for the carrying out of the trusts of the ^11," 


£ebf, tiiat the dause 7, if it stood alone, would confer an absolute esta^ on the 
daughter’^ daughter on the death of the widow; W' 

Hiat the disqua^^tions in clause 9 must come into operation, if at all, at or before the 
death the widow; and that it was unnecessary to decide [308] whether, if they had been 
conditions subsequent, they would or would not have been in violation of Hindu law ; 

That clause 90 was supplementary to clause 9, and that by it, the gift over to tho Govern¬ 
ment was to take effect, if at all, immediately upon the widow’s death, in the event of the 
grand-daughter dying biSTdrdihor without having borne a son, or in tho event of the grand¬ 
daughter being disqualified at tho date of such death. 


One possible event not having been provided for by the will , viz., that of the grand-daughter 
p^eooasing the widow, having bdme a son, their Lordships did not decide what would happen 

t the occurrence of that event. Tliie rights of a son yet unborn would not, in the case 
pjposed, be affected by any judgment in these proceedings. 

^ ^Lady Lcmgdale v. Briggs (Deg. M. & G.‘, 391), as explained in the Tagore case (9 B. L. 
E., 377), approved. 


Appeal from a decree of the High Court of Bengal (3rd March 1879), 
reversing a decree of the District Judge of Hughli (29th March 1877), (Reported 
in I. L. R., 6 Calc., 228, nom, Hort Dasi Dabi v. The Secretary of State for 
India) » 


The decree of the High Court, of 3rd March 1879, against which this appeal 
was preferred, was made in an administration suit brought by the Secretary of 
State for India in Council, against the present appellant and two of the respon¬ 
dents, for the purpose of obtaining a declaration of tho true construction of the 
will of one Beharilal Mookerjee, who died in 1874 at Boinchi, in the Hughli 
District, possessed of considerable estates. 

The clauses of the will, giving rise to questions on which the Courts in India 
(^ered, are set forth in their Lordships’ judgment. The District Judge of 
Hughly decided that the will, in so far as it went beyond the gift of a life- 
interest to the testator’s grand-daughter, was invalid ; and that tho gift over to 
the Government was, therefore ineffectual. He held that, “ in the event of 
failure of any male heir to whom Hori Dasi is to transmit the estate at her 
death, the Government is to become trustee for certain charitable purposes. 
Inasmuch, however, as it has been held, that the will, so far as it goes beyond 
the gift of the life-interest to the grand-daughter, is bad, this further provision 
is also null and void.” Against this decision all the parties to the suit severaRy 
appealed. “ ^ 

^ [808] The High Court reversed this decisioq and made the following 
dlcree:—That the decree of the lower Court be set aside, and in lieu thereof 
it is hereby declare^, tliat the wQl executed by Beharilal Mookerjee, and bearing 
date the 9th of August 1^70, is a genuine and valid instrument. And it is ^ 
further dhidared, that, unde#' the said will, Srimoti Eomoleh Kamini Debi, 
widow of the said Beharilal Mookerjee, deceased, is entitled, as a Hindu widow, 
to enjoy the profits of the estate left by the said Beharilal, subject to the 
payment of rupbes one hundred (Bs. 1(X)) pm* mensem to Srimoti Hori Dj||^i 
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Bebi for life, as in the said will Mentioned; and that, on her deaj^,'*' the^^a 
Srimoti Hori Basi Bebi, grand-daughter (daughter's daughter) tb# ^d 
Beharilal Mookerjee, if she be living at the time, and is not barreu. or witi^oirt s 
living son, or otherwise disqualified, will be entitled to succeed to the ||^ateiM^t 
by the said Beharilal Mookerjee, deceased, absolutely. And further,^that the 
gift ov qg,,to the Government for purposes mentioned in the said will, in case of , 
the saio^ori Basi not surviving, or being otherwise disqualified, as in^jthe said 
will described and mentioned, is good and valid. And itfurther declared,* 
that, in the event of the said Hori Basi being disqualified as aforesaid to succeed 
to the said estate, she shall be entitled to a monthly allowance of rupees three 
hundred (Es. 300) only out of the proceeds of the said estate. And it is hereby 
further ordered, that the lower Court do frame a proper scheme for the due 
administration of the trust-fund for charitable purposes and the like, created by 
the said will of the deceased Beharilal ,Mooker 3 ee, and^iat the administration 
of the said trust-fund be entrusted to the said widoi^,'who shall be assisted in 
the said administration by Bakhal Bas Ghowdhri ^nd Sitanath Banerjee, as 
provid^ in the will aforesaid, subject, as therein provided, to supervision by the 
Collector of Hughli, and also to removal in case of misconduct or negligence. A?ild - 
it is further ordered and decreed, that the defendant, Kamlal Mookerjee, do pliy lH 
the Secretary of State and Komoleh Kamini Debi and Hori Basi Bebi the suofrof 
rupees four thousand two hundred and seventy-two (Es. 4,272) to be apportioned 
between them, beiM part of tbe costa incurred by them in this Court; and do fur¬ 
ther pay to the [807] Secretary of State tlie sum of rupees one thousand 
(Es. 1,000) only as costs for counsel’s foes in the Court below ; and further do bear 
his own costs of this Court and of the Court below. And it is further ordered and 
decreed, that the remaining costs incurred by the Secretary of State, Komoleh 
Kamini Bebi, and Hori Basi Bebi, in this Court, which are hereby assessed at 
rupees two thousand seven hundored and fifty-five (Es. 2,756), as also the costs 
incurred by them in the Court below, be paid out of the estate left by the 
deceased Beliarilal Mookerjee aforesaid. And it is furtlier ordered and decreed, 
that the costs incurred by the defendants Eakhal Das Chowdhri and Sitanath 
Baneijee, severally, in the Court below, be likewise paid out of the said estate 
of Beharilal Mookerjee deceased.” 

Mr. Montague Cookson, Q. C., and Mr. Macrae for the appellant. 


Mr. Cowie, Q. C., and Mr. Woodroffe for the Secretary of State for India 
in Council. 

Mr. Graham. Q. C., and Mr^ Cowell for Komoleh Kamini Debi and Hori 
Basi Bebi. 


Mr. Mantague Cookson, Q. C., for the appellants.—The disposition attempt¬ 
ed in this will goes beyond the limit permitted by the Hindu law. An ulterior 
estate may be created to take effect on the termination of a life-estate in favour 
of a person, either in fact or in cohJ,emplation of law, in existence at the death 
of the testator— Soorjee Money Dossee v. Denobundoo MuUick, (6 Moore’s I. A., 
526) and Jattndramohan Tagore v. Ganendramohan Tagpre ; {9 B. L, E., 37?); 
Mayne’s Hindu Law and Usage, para. 350. But in this case there is an 
ineffectual attempt to create a future interest in flavour of a gran# 
laughter’s sons when born. The words ^ Putra poutradt krame " must 
have been used in clausa 8 to indicate descent to male* descendants only. 
Ihe proper construction of clause 20 supports^ i%is view of the Stator’s 
intention. Clauses ,l^to 6, relating to interests anterior to the gift in 
:}ue8tion, are not, imj under the same rule of construction, preebely as 
clauses 7, 8, 9, 20. ..The former merely follow the law of^ succession ab 
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“ » 

Jacunae can be filled up by|H;. But as*to the latter the truest , 
oakto^y be ^Or^ht withi%the law by straining the construction—a course not 
^ peiinitted^JMmwanwg v. Beevor (8 Hare, 49)' and Leake v. Bobtnson (2 Mer., 
The testator’s intention must be taken as expressed by the words used, 
by:, whici* alone the validity of the bequest must be tested: for words cannot be 
sup^mented or altered, even if intestacy should result from refraining from so 
deahng ^th a defective disposition— Chapman v. Brovm (3 Burr., 1^6) and 
Driver v; Frank (3 M. & S.f 25). A similar case of gift to a class of sons 
ooouryed in Bernard. Bernal (3 M. & C., 559). Again, at any period of her life, 
the grand-daughter might come under the disqualifications referred to in clause 
2Q. Thus the will is uncertain as to the point of time fixed for the fulfilment of 
the conditions under which the estate to the grand-daughter and 
her sons is to take effect. But by Hindu law the object of a gift 
must be certain -andt, known— JaUndramohan Tagore v. Ganendramohan 
Tagore (9 B. L. B., 377); Vayavastha Darpana, 606. Again, by Hindu 
law, the property of a female {strtdhan) is at her absolute disposal; 
so that the Hindu law is odntravened by the limitation in favour of male descen- 
l.dilpits. If the gift can be taken to be absolute, it then will fall under the rule 
^afe an absolute gift cannot be divested by a direction which is only to take 
ei^t contingently upon an uncertain future event. The result is, that the gift 
is one which the Hindu law connot recognize. He also referred to Amxrtolal <• 
J^ose V. Bajoneokant Mitter ; (L. R. 2 Ind. App. 113 , S. C.); Mayne’s Hindu 
Law and Usage, Second Edition, Chap XI , Macnaghten’s Hindu law, Vol. ii, 
case 16, pp. 221, 222 ; Vayavastha Darpana, 606 , and Soudamtnejf Dossee y, 
Joyeshchunder Dutt (1. L. R., 2 Calc., 272.) 

Mr. Woodruffe (with whom was Mr. Cowie, Q.C.,) for the Secretary of State 
in Council, respondents.—If the 7tb clause [309] had stood alone, Hori Dasi, 
the daughter’s daughter, would have taken an absolute estate of inheri¬ 
tance on the death of the widow. The words “ jmtra poutradi krame ” do 
not indicate any intention to exclude fejpales from the succession, but 
are apt and sufficient to create a general estate of inheritance— Jattndra 
Mohan Tagore v. Ganendramohan Tagore (9 B. L. R., 377), Ktsto Kishore 
Bhuitacharjea v. Seetamonee Bhuttacharjee (7 W. R., 320), and Bhoobun 
Mohini Debya v. Ilumsh Chunder Choiodhry (L. R., 5 Ind. App., 138; 

S. C., I. L. R., 4 Calc., 23). The argument for the apiiellant rests on a construc¬ 
tion of those words, which they will not bear. There is no rule of Hindu law 
preventing the creation of an absolute estate in remainder upon a condition. 

In this case the estate was created conditional upon the grand-daughters not 
being disqualified, either in the manner pointed out by the wiU, or otherwise 
before the death of the widow. The widow's death was the punctum temporis. 

He referred to Soorjeemon&y Dossee v. Dembundhu Mulhck (6 Moore’s I. A., 526). 

Mr. Graham, Q. C., and Mr. Cowell for the other respondents.—The 
estate given to the grand-daughter was a general estate of inheritance not 
limited to her male descendants— Baja Nursing Debt v. Boy Koylasnath (9 
Moore’s I. A., 55.) The will did not contemplate the divesting of the estate 
when once it had vested, which it would do on the death of the widow, provided 
that the grand-daughter had not then become disqualified. Such a limitation 
of future rights, defeatdble only tjpon a contingency which might never arise, is 
good by Hindu law. The decree does not properly express the conditions.,^ ^ 
agreeing in that respect, nether with the will, nor with judgment. 

Mr. Montague Cookson Q. 0., in reply, referred to Hampton v. Holman (L. 

R.. 5 Oh. Div., 183.) 
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Their lordships’ delivered by 

SlipB. P. GolUer.^This was an administralion suit for 4^ pu^iieof 
carrying into effect 4he trusts of tbe will £8101 oi^ona Beha;^l Mooker^^ 
instituted by the Secretary of State for India, in which Komeleh 
widow of the testator, Mani Lai Bundopadhya, father and guar^Uh 
Hori £|Mi Debi, daughter’s daughter of the testator, and Bamlid Meo^r|ee, e4 
brother^f the testator, were made defendants. Two oth^ defend^ibs w^ 
afterwards added, described in the will as advisers of the b'idow. The plaint 
concludes in these terms :— ''' 

" But as the defendant No. 3, Bamlal Mookerjee, has impeached t^e will 
as a forgery, and as defendant No. 1, the widow, who has the management 
of, and is in the enjoyment of the profits of, the estate under the provisions of' 
the aforesaid will, has omitted to tSike any action td‘ have the validity of the 
will determined, or to carry out the charitable bequests therein contained, though 
the period for carrying out such bequests has expired, and as the rights and 
interest of this plaintiff, as well as of other persons Interested in the above w^, 
are thereliy seriously endangered, itr is therefore prayed, that the authentipily^ 
and validity of the said will may be declared, and that the said Komeleh Ktlbiiil' 
Debi, defendant No. 1, be directed and enjoined to make over to the GoUeotorf or 
' suih other trustee or trustees as the Court may appoint, the sum of one lac umd 
fifty thousand (Bs. 1, 50,000), in Government securities, for the establishment 
of the aforesaid school and hospital, and a further sum of rupees one thousand 
(Bs. 1,000) (sic) for the furnishing of the said school and dispensary; and 
further, that the rights of the several parties under the will may be ascertained 
and determined, and that a scheme for the due administration of the trust 
under the will may propounded, with such other relief as i^e Court may 
think fit to grant. ” 

Beharilal Mookerjee, a wealthy Hindu, made the will in question on the 
9th of August 1870. He had then a wife living. He had never had a son, but 
had had a daughter, who had died, leaving an infant daughter, Hori Dasi 
Debi. As be was then not {)assed middle age, he may have reasonably con¬ 
templated having further issue. He died on the 12th of August 1874, without 
sons or daughters, leaving his wife and grand-daughter him surviving, and a 
brother, Bamlal Mookerjee, the [311] defendant, with whom he had not been 
on good terms. The material parts of the will for the purposes of the present 
app^ are as follows:— 

“2. I have no son at present. If one or more sons should be bom to me 
h^^fter, and should have arrived at majority at the time of my death, then he 
<x they ^all be entitled to my properties according to the shastras. ’ 

“3. If my son or son, or any son (of mine), should be a minor at the time 
of my death, then the whole of my properties shall remain under the Court of 
'Wards until my son, or in the case of my having more sons than one, until the 
youngest son, has attained majority. v 

"4. If grandson or great grandson of mine should be. living at the time of 
my death, they shall be the owners of my property according to the shastras. 

t'- '*5. If no son, grandson, or great grandson qi i^nine should be living at 

the time of my dea^, theh my wife, Srimoti Komoleh Kamini Pebt, shaU be 
pmprietrass of the wh(2e qf my properties, according to the shastras, and shall 
enjoy the profite thereof during her litetime. .... 
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or mote datt^tilrB should bd li^rh to me, then on the d^eath at 
i'my Jwdis, ^ ot* ihey, andi^n the death of 'hdT or of them, my granddoas 
sone), shall be l^e owners of my property according to the shastras. 

% V jl U^Q daughter or daughter’s son of mine should be living at the time 
of the^4(Mtl#hl my wife, then my grand-daughter (daughter's daughter), Srimoti 
Hori BaalJDebi, shall b^ome the proprietress of my property, and shiUl remain 
in undisptited possession thereof from generation to generation. 


** 9. If the death of my wife should take place before my grand-daughter 
(dangler’s daughter) arrives at majority and bears a son, then the whole of the 
estate shall remain in charge of the Court of Wards, until she arrives at majority 
and bears a son. 

“ 9. If my grandrdaughter (daughter’s daughter) should be barren or a 
sonl^s widow, or if she should be other\i9ise disqualified, she shall not become 
entitled to my property, but shall receive an allowance of Bs. 300 per mensem 
for life.” 

" “^8101 Here follow bequests for the purposes of establishing a school and 
msi^sary, unth repect to which no ^question now arises. Clause 20 is in these 
terms:— 

” If no son or daughter should be born to me or if my grand daughter (daugh¬ 
ter's daughter) should die before she bears a son, or if she should be barren or 
become a sonless widow, or be otherwise disqualified, then the whole of my 
properties shall pass into the hands of the Government. The whole of the pro¬ 
fits of my estate, which shall remain as surplus after the expenses connected 
with the various matters specified above have been defrayed, shall be employed 
by the Government, as it thinks proper, in the improvement of the school and 
dispensary, and in alleviating the sufferings of the blind, the lame, the poor, and 
the helpless of my native village, and of the neighbouring villages. 

After some previous poceeding, which it is not now necessary to refer, 
the present suit was instituted on the 19th May 1876. All the defendants, 
except Bamlal, supported the will, and the widow submitted that she had car¬ 
ried out its directions to the best of her ability. 


Rftmlal disputed the factum of the will. He also maintained that no part 
of it was effectual except that which gave the estate to the widow for life. 

On the cause coming on for hearing before Mr. Prinsep, the Judge of 
Hughli, he was of opinion that the making of the will was fully proved ; that 
under its provisions, and subject to the payment of an immediate legacy of Bs. 
1,30,000 for charitable purposes, the widow took a life-interest in the.estate; 
that, on her death, Hori Dasi, if not disqualified, would succeed and take a life- 
interest ; but that, after the death of both ladies, or on the death of the widow 
it. Hori Dasi should be then disqualified, the estate would pass to the next legal 
heiir of Beharilal Mokeerjee, a supposed devise to the male descendants of Hori 
Dasi being, in the Judge’s view, opposed to the rule laid down in the Tagore case 
(9 B. L. E., 377), and ineffectual, and the devise to Government coming after 
it being ^us defeated. He also directed, that the fund created by the legacy 
should be vested [SIS] in the Collector as trustee, but declined to propound any 
scheme for the management, and he ordered that the costs of all the parties 
should come out of the estate. 

Against this decision Hori Dasi appealed, on the ground that her interest 
had bi^ unduly curtailed. 

• % . 
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Bamlal, on the ground thatfflori Dasi todk nothing under the will; lie no 
longer disputed its factum. 

The Secretary of State, on the ground that thS gift over to the Govern¬ 
ment, in certain events, ought to have been held good. 

The High Court held, that Beharilal’s intention was to confer on Hori 
Dasl, if she survived, and was, on the widow’s death, not disqualified, an 
absolute estate, and that his intention was effectuated ; also that the gift over 
to the Government, which they interpreted as taking effect in the event of Hori 
Dasi not surviving the widow, or being disqualified at the time of the widow’s 
death, but not in the event of her becoming subsequently disqualified, was good. 

The High Court, indeed, observed ;— 

“ The only case not clearly provide for in the will seems to be this : If 
Hori Dasi had a son who survived her, but herself died before the widow,—Was 
it intended that the Government should take, or was the son to take ? On the 
one hand, neither of the further events contemplated in the 20th clause wotild 
have arisen,— t.e., Hori Dasi would not have died without giving birth to a son, 
nor would she be disqualified at the death of the widow, unless we say that 
, deo^ih itself is included in disqualification; nor, on the other hand, could Hori 
Dasi’s son easily succeed, being a stranger, and not provided for in the will. 
But we need not occupy ourselves with a case not before us.” 

A decree was drawn up, which, in some points which will be subsequently 
referred to, is not in conformity with the judgment. 

No argument has been addressed to their Lordships founded on the first 
six clauses of the will, which are no more than bequests in accordance with 
what the testator conceived to be the rules of the ordinary Hindu law of succes¬ 
sion. All of these, except the 5th, refer to possible events which did not happen. 
[M«] The 5th describes an ordinary Hindu widow’s estate, which would take 
effect on the death of the testator by operation of law. The argument in favour 
of the appellant has been founded on'the 7th, 8th, 9th, and 20th clauses. 

It was not, and could not be, disputed, that, since the case of Soorjeemoney 
Doaaey v. Denobundoo Mulhck (9 Moore’s I. A., 123), recognized and confirmed 
as that case has been in the case commonly called the Tagore case— Jahndra- 
mohan Tagore v. Ganendramohan Tagore (2 L. B., Ind. App., Sup. Vol., 47; 8. 
0., 9 B.L.B., 377), and in Bhoobun Mohim Dcbya v. Humah Chunder Chow- 

(L.B., 5 Ind. App., 138; S. C., I.L.B., 4 Calc., 23), a gift by will upon an 
event which is to happen, if at all, immediately on the close of a life in being, 
to a person in existence, and capable of taking under the will at the testator’s 
death, was good and valid under Hindu law; and consequently that it was 
competent to the testator, by the use of apt words, to confer an absolute estate 
on Hori Dasi on the death of his widow. But it was argued that the words 
“ ptUra poutradi krame ” (translated in the record “ from generation to genera¬ 
tion,”) expressed in their etymological sense an intention on the part of the 
testator to limit the succession to the heirs male of Hori Dasi; that the gift, 
being “ stridhan, ” would descend by law, in the first instance, to her unmarried 
daughters equally with her sons, and that in its further descent females would 
have peculiar rights; that, therefore, the testator had endeavoured to create an 
estate of inheritance in her inconsistent with the general law of inheritance, 
whi(fii endTOvour, under the authority of the Tagore caae (2 L.B., Ind. Ai^., Sup. 
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Vdl., 47; S.O., 9 337) would render his gift to Hdri Dasi void, or, at the 

least, would prevent its c^oarating further than to give her an estate for life. 
This latter view was adopts by the Judge of first instance. Upon this ques¬ 
tion the High Court observe — 

“ We dissent entirely from the learned Judge, when he holds that the 
'9iQvdi& * putra poutradilcrame ' denote an attempt to limit the succession to 
Hori Dasi's male descendants in any manner opposed to the decision in the 
Tagore will case, Tagore v. Tagore (9 B.L.E., 337.); the devise and bequest to 
her are con- C818] tained in the words ‘ adhikarmt hatbeh' and the words added 
are merely usual words implying an absolute and heritable estate. 

“ If these words are to be interpreted in the sense applied to them by the 
Judge, very few grants in the Bengali langauge could stand, because the formula is 
one constantly used to show that the estate is to go beyond the life.” 

The effect of thgse words is thus spoken of by Sir Barnes Peacock in deli¬ 
vering the judgment of the High Court in the Tagore case —Jattndramohan 
Tagore v. Ganendramohan Tagore (4 B. L. R., 182);— 

“ A gift to a man and his sons and grandsons, or to a man and his sons* 
sons, would, in the absence of anything showing contrary intention, pass a 
general estate of inheritance according to Hindu law. I believe the words 
usually used in Bengal are ‘ Putra poutradi krame,' and in the Upper Province 
‘naalan baad naslan,' the literal meaning of the former being to sons, grandsons, 
&c., in due succession, and of the latter in regular descent or succession.” 

The correctness of these observations was not questioned in the judgment on 
appeal. It was not denied at the bar that these words, though undoubtedly 
importing the male sex in their primary signification, would, in the case of a 
gift to a male, be read as words of general inheritance, and would include fe¬ 
male as well as male heirs, where, by the law, his estate would descend to 
females. Their Lordships feel no greater difficulty in applying them to the fe¬ 
male heirs of a female, where, by law, the estate would descend to such heirs, 
and see no sufficient reason for narrowing the construction of words which have 
-been often recognized in India and by this Board as apt for confeiring an estate 
of inheritance. They are of opinion that clause 7, if it stood alone, would confer 
an absolute estate on Hori Dasi ujxju the death of the widow. 

Clause 8 has been i-elied upon foi enforcing the argument that the testator’s 
object was to benefit the sons of his gi-and daughter, an object which their Lord- 
ships think he might reasonably suppose best effectuated by giving complete 
power [S18] over the estate to his grand-daugliter. The provision for manage¬ 
ment by the Court of Wards obviously does not affect Hori Dasi’s estate. 

But it has been further contended that the conditions under which, by 
clause 9, Hori Dasi is to take, or, more properly speaking, under which she is 
not to take, are so uncertain as to render the gift to her void. It has been 
argued, that no time is fixed at which the disqualifications are to operate, that 
she may become a sonless widow at any period of her life, and that, therefore, 
it must always remain uncertain whether or not she is capable of taking 
the gift. In their Lordships’ opinion, all difficulty as to the question of time 
is got rid of, by reading the clause in conjunction with that which precedes it, 
and treating the death of the widow as the time when it is, if at all, to take 
effect. This natural interpretation of the clause gives effect to it, and their 
Lordships are by no means disposed to give it a forced construction which woidd 
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d^eat its Deration. The death of the widow is, in theii* opinion, the pokft of 
time when it is to be ascertained once for all whether Hori Dasi takes, or is 
disqualified from taking. 

More difficulty arises in the construction of clause 20. 

It has been argued that the words “ if my grand<daughter should die before 
she bears a son *' are not limited to any point of time ; that if this be so,, the 
other disqualifications mentioned in that clause (which are repetitions of those 
in clause 9) are not limited either, and may take effect at any period of Hori 
Dasi’s life ; that they are in effect conditions subsequent, upon the happening of 
any of which, the estate, if it had ever vested in her, would be divested. It has 
been further argued, that the gift over of an estate on events which may happen, 
not upon the close of a life in being, but at some uncertain time during its con¬ 
tinuance, is void, as contrary to Hindu, law. 

If, as the High Court have found, their Lordships thiilic rightly, that one 
- main object of the testator was to prevent his brother taking his property in any 
event, it is obvious that clause 9, creating the incapacity, under certain circum¬ 
stances, of the grand-daughter to take upon the widow’s death, required to be 
supplemented by another directing on whom the estate, if [817] such 
, incapacity happened, should devolve. This is the purpose of clause 
20, which should be read as supplementary to clause 9, and as if it had 
immediately followed it. This purpose points to the construction that the gift 
over was to take effect, if at all, at the widow’s death. When providing for the 
devolution of the estate on Hori Dasi’s being disqualified to take it, it was 
natural that the testator should also provide (which he had not done before) 
for its devolution in the event of her dying before her grandmother. This pro¬ 
vision is, by implication, contained in clause 20, and full effect may be given 
to every part of the clause, without supposing (what their Lordships agree with 
the High Court is somewhat improbable) that the testator intended the estate, 
if once vested in his grand-daughter, should be liable to be afterwards divested. 

Viewed in this light, the section would read,— 

“ If no son or daughter be bom to me', or if, on my widow’s death, my 
grand-daughter should have died before bearing a son, or should be barren, or 
become a sonless widow, or otherwise disqualified, then the whole of my pro¬ 
perties shall pass into the hands of the Government. ” 

This construction, which their Lordships adopt, makes it unnecessary to 
discuss whether the disqualifications, if they had been conditions subsequent, 
would or would not be in violation of Hindu law. It has not been disputed 
that, if they are to be ascertained on the widow's death, the gift over to the 
GovOTnment is good. 

One possible event, undoubtedly, is unprovided for, viz.^ the grand-daughter 
predeceasing the widow, having borne a son. 

Their liordships do not deem it necessary to decide what would happen on 
the omirrence of this event. Indeed, no judgment which they coidd give 
would affect the rights, if he should have any, of a son yet unborn, in the case 
supposed. In declining to declare the rights of the parties in this contingent 
event, they are acting in confonnity with the rule laid down in the case of Lady 
Langdale v. Briggs (8 DeG. M. & G., 391). explained as it was in the Tagore. 
case (9 B..L. B., 377 J 
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pit] It follows that the decree of the High Court haust be amended by 
substitutang, for the words “ not surviving," having died during the lifetime of 
sooh widow without bearing a son. ” 

It is further necessary that, for the words “ or without a living son, ” there 
should be substituted the words “ or a sonless widow." The decree as it stands 
is neither in accordance with the will nor the judgment. 

Subject to these variations, their Lordships will humbly advise Her 
Majesty that the decree be affirm^. The costs of all the parties to the appeal 
should be paid out of the testator's estate. 

Solicitors for the appellant: Messrs. Barrow and Rogers. 

Solicitors for the respondent, the Secretary of State for India in Council: 
Mr. R. Treasure. 

Solicitors for tEe other respondents: Messrs. Wathins and Lattey. 

NOTES. 

[I. HINDU WILL: CONSTRUCTION. 

(1) ** Malik ” and Patra Paatradi Krame *' havo acquired a technical moaning in 
Hindu Law and have a known legal import. 

See (1898) tM) Cal. 906 ; (1904) 31 Cal. 561; (1907) 7 C. L. J. 291, (1912) 14 1. C. 78 ; 
(1897) 24 Cal. 834 —211. A. 76 P. C. 

(2) “ Heirs and children from generation to generation," held to convey absolute 
estate (1897) 22 Bom. 855. 

II. GIFT TO k CLASS.— . 

When a gift is made to a clas-s of persons some alone of that class being capable of taking 
either at the time of the gift or at the time of the death of the testator, the gift is not whhtly 
void, but good so far as those that could take are concerned . —(1886) 12 Cal. 663.J 
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The 7th Aprtl, 1881. 

PRESENT : 

Mr. Justice Pontipex and Mr. Justice Field. 


Cyan Chunder Sen and another.. Plaintiff. 

versus 

Durga Churn Sen.Defendant'^ 

[- 8 C. L. R. 418] 

ParUtton—Appointment of Commissioner—Civil Procedure Code (Act X of 1877), 
s. 396—General Clauses (Act 1 of 1868). 

In a suit for partition, the Subordinate Judge appointed an Amin under s. 896 of the 
Civil Procedure Code to effect a partition. The Amin made his report, which was objected to 
on the m«ite by the defendant, but ultimately the report was confirmed, the defendant havii^ 
in the proceedings. On appeal to the District Judge, the defendant took an objec¬ 
tion, tiiat the appointment of the Amiu was irregular. 

* Appeal from Appellate Order, No. 802 of 1880, against the order 6f J. F. Broltne Esq., 
Officiating Judge of the 24-Fargannas, dated the 23rd Septmnber 1880, reversing the order of 
Baboo Kristo Mooker;^, Second Subordinate Judge of that district, dated the 5th April ISjiO. 
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019] Held, that ha\’ing aoqnieBoed in the proceedings so far, it was too late for the defon- 
dantV take the objection. 

Per PONTIFEX, J. (PlBLD, J., doubting).—In a suit for partition, it is competent to the 
Court, in its preliminary decree, to appoint any one person whom it thinks fit to be a commis¬ 
sioner to make the partition under s. 396 of the Civil Procedure Code. The section uses the 
word “ (^mmissioners,*’ but it is not necessary for the purposes of partition that there should 
be more than one commissioner, and by force of the General Glauses Act, the word “ commis¬ 
sioners " may be read in the singular number. 

The intention of s. 396 is, that, upon the first hearing of a suit, the Court shall determine 
whether the plaintiff is entitled to a partition, and shall ascertain who the several persons 
entitled in the property are, and shall direct by a preliminary decree or order that commis¬ 
sioners be appointed to make the partition. 

The facts of this case fully appe&r from the judgment of Fontifex, J. 

Baboo Nil Madhuh Bose for the appellants. 

Baboo Boykant Nath Dass (or the respondent. 

The judgments of the Court were as follows :— 

Pontifex, J. —We think this case must go back to the District Judge, who 
has disposed of it on a preliminary technical objection, which we do not think 
applies. The plaintiff in the case sued for partition, and obtained a decree from 
the Subordinate Judge. Against that decree the defendant appealed to the 
District Judge, not, however, raising the present objection, and his appeal was 
dismissed. The decree of the Subordinate Judge was, that the plaintiff was 
entitled to a partition, and to a certain share in the projierty to be partitioned, 
and there was a direction that an Amin should proceed to the land and parti¬ 
tion the property. An Amin accordingly proceeded to partition the property, 
and he made, a report to the Court. Against that report the defendant took 
objections on the merits. The Subordinate Judge overruled the objections, and 
confirmed the Amin’s report. Against the order of confirmation, the defendant 
again appealed to the District Judge, and after having acquiesced in all the 
proceedings that had taken place before the Amin, for the first time in the Court 
[ 820 ] of the District Judge, took an oral objection that partition-proceedings 
could not be taken in execution of a decree. The District Judge has held, that 
that objection is tenable, on the ground, that s. 396 of the Code of Civil Pro- 
cedtire shows, that partition-jiroceedings are not to form part of what are ordi¬ 
narily called execution-proceedings. Section 396 directs, that, in any suit in 
which the partition of immoveable property, not paying revenue to Government, 
appears to the Court to be necessary, the Court, after ascertaining the several 
parties interested in such property and their several rights therein, may issue 
a commission to such persons as it thinks fit. Then it goes on to state what 
the procedure of the commissioners is to be, and it says that they are* to 
“ prepare and sign a report, which shall be annexed to the commission and 
transmitted to the Court, and the Court, after hearing any objections which the 
parties may make to the report or reports, shall either quash the same and 
issue a new commission, or pass a decree in accordance therewith.” We think 
it obvioiis, that what was intended by that section was, that, upon the first 
hearing of the suit, the Court shall determine whether the plaintiff is entitled to 
a partition, and shall ascertain who the several persons interested in the pro¬ 
perty are, and shall dli^t by a preliminary decree or order that commissioners 
be appointed to make the partition. But there is no virtue in tlw word “ com¬ 
mission'' in s. 396. It 1% quite competent to the Court to appoint any pwson 
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whom it thinks fit as commissioner to make the partition, l^e, s. S96 refers 
to “ commissioners” in the plural; but, speaking for myself, I think the General 
Clauses Act would apply, and under it, words in the plural number include the 
singular, and vice versa. There is no reason that I can see, why in his preli¬ 
minary decree the Subordinate Judge should noi appoint the Amin as com¬ 
missioner to effect the partition, and what has since been done, is virtually 
what ought to be done under s. 396. The commissioner prepared a report and 
returned it to the Court, objections were taken to that report,—those objections 
were disallowed by the Court; and the Court has affirmed the terras of the 
partition which had been arrived at by the commissioner, and it then became the 
duty of the [8213 Court to pass a decree in accordance therewith. It is true that 
the Court has not actually passed a decree, but the order made in execution- 
proceedings is virtually a decree upon further consideration. The objection 
was, therefore, at "the most a mere technical objection taken after complete 
acquiescence in all the proceedings. But in my opinion, not even a technical 
objection lies, because the order of the Subordinate Judge was an order within 
the meaning of the third clause of s. 396; at all events, after the complete 
acquiescence in all the previous proceedings, it was too late for the defendant to 
raise such an objection ; and in our opinion it ought not to have been listened 
to. We think, therefore, that the case must go back to the District Judge to 
J)e tried on its merits, the preliminary objection being overruled. It does not 
appear clearly, whether the objection in the Court below was raised and insisted 
upon by the defendant, or whether it was an objection taken by the Court. If 
it was an objection taken bj' the Court, we think tlie costs of this hearing 
should be borne by the parties according to their respective shares in the 
property. If it was an objection pressed by the defendant, we think the Court 
below should deal with the costs of this appeal as to it may seem fit. 

Field, J.— I concur in the order of remand, and I think that the defendant 
having acquiesced in the proceedings, ought not to have been allowed to take 
the objection that the provisions of s. 396 of the Code of Civil Procedure 
require the appointment of more than a single commissioner. Section 2 of 
the General Clauses Act, I of 1868, enact, that, unless there be something 
repugnat in the subject or context, words in the singular shall include the plural, 
and vice versa. Having regard to the language of the third clause of s. 396 of 
the Code of Civil Procedure, I would have some doubt whether there is not in 
the context something repugnant to the plural, " commissioners" including the 
singular “ commissioner ” ; but it is not necessary to determine this question, 
as I agree that the defendant, by acquiescing in the proceedings, has precluded 
himself from raising it at the stage at which he took the objection. 

Case remanded. 


NOTES. 

[AMEEM—APPOIHTMENT OF— 

Hie equitable principle laid down in this case as to allowing objections as regards the 
uppoiutneht of Ameens, was adopted in (1897) 24 Gal. 725 F. B. and in (1885) 12 Cal. 275. 
See also 6 Bom. L. B. 586.] 
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WOOD V. 


1822 ] APPELLATE CBIMINAL. 

The Slst May, 1861. 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 

Wood.Petitioner 

versus 

The Corporation of the town of Calcutta.Opposite Party.* 

£=« C. L. R. 198] 

Justice of the Peace—Dtsquahfying 'interest—Sunmions issued instance of, 
and determined by, a Servant of the Prosecutor — Evidence, Befusal to hear 
—Finality of Assessment — Beng. Act IV of 1876, ss. 76, 77, 78, 79, 346, and 
361—BLigh Courts' Criminal Procedure Act (X of 1876), s. 147. 

A, alleged to have carried on buniness in Calcutta without having taken out a license 
under Beng. Act IV of 1876, was summoned at the instance of the Corporation by B, a 
servant of the Corporation and also a Justice of the Peace. The case was subsequently heard 
by B, and it was shown that notice of the assessment under class ii, sched. 3 had been duly 
served on A, and, that though he then denied his liability to 1»ke out any license, and stated 
that he oarried on no business as alleged, he had not appealed against the assessment under 
s. 79. It was further shown that the assessment had been confirmed by the C hairman of 
the Corporation, but that the amount had not been paid. A thereupon tendered evidence 
to show that he was not liable to take out any license ; but B refused to hear such evidence, 
and convicting A, sentenced him to pay a fine. On an application, under the above oireurn* 
stances, to the High Court under s. 147, Act X of 1875,— 

Held, that the finality of the decision of the Chairman referred to in s. 79 has only 
reference to th^ class under with a particular person, who is admittedly bound to take out a 
lioense under s. 75, should be assessed, and not to the case where the liability to take out a 
lioense at all is denied, this being a question which can only be determined judicially after 
taking evidence by a competent Court in a prosecution under s. 77, and that, therefore, the 
refusal of 5 to hear the evidence tendered by A on this point, was illegal. 

Held also, that the proceedings and ultimate conviction of A were illegal, inasmuch as B 
being a servant of the prosecutor, i.e., the Corporation, had such an interest as might give him 
a Idas in the matter, and that consequently he ought not to have sat as Justice of the Peace 
either at the granting or upon the hearing of the summons. 

In this case the petitioner, J. Wood, was summoned at the instance of the 
Corporation of the Town of Calcutta, on the 29th [ 828 ] March 1881, for not 
having duly ts>ken out a lioense for the year 1880, for the trade or profession 
oanied on and exercised by him, as a boarding-house keeper at No. 5, Wood 
Sia^t, in the town of Calcutta, under s. 75 of Beng. Act IV of 1876, and 
being convicted by Mr. 0. G. Dutt, a Justice of the Peace, was fined Bs. 60. 

It appeared that, on the Slst January 1881. one Mr. O’Brien Moore, a 
Lioense Inspector of the Corporation, assessed the petitioner as a boarding-house 
keeper, under class ii,^ sched. 3 of il^ng. Act IV of 1876, and caused a notice 

* Criminal Motion, No. 118 of 1881, agmnst the order of Mr. O. 0. Dutt, Honaiaiy 
Magirttate of Ooloutta, datsd the 39th March 1881. 
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to be served upon lum to pay the required license tax for the past year, vie., 
.1680. The petitioner thereupon informed the License Inspector that he was 
not liable to take out a license as he was not a boarding-house keeper, and had 
not carried on any such business in the year 1880. This denial was not accepted, 
and the assessment having been confirmed by the.Chairman, he was informed 
under s. 79, that he must pay Bs. 50 as his license tax, or appeal against the 
assessment within fourteen days after depositing that amount as required by 
that section. No appeal-having been preferred on the expiry of the fourteen 
days,—i.e., on the 28th February 1881,—an application was made to Mr. O. C. 
Dutt, a Justice of the Peace, who was also employed as the Collector of Taxes 
under the Corporation, and a summons being granted, the case was heard on the 
'29th March 1881 by the same Justice of the Peace. At the hearing, the peti¬ 
tioner, through his pleader, admitted the receipt of the notice of assessment 
under s. 79, but contended that he was not liable to take out a license, as he 
was not a boarding-house keeper. Mr. *0. 0. Dutt thereupon examined Mr. 
Moore on behalf of the prosecution, who proved that the petitioner was assessed 
by the Chairman under class ii, as a boarding-house keeper, carrying on busi¬ 
ness as such during the year 1880, and that the notice of assessment having 
been given, the petitioner did not appeal against that assessment, nor was the 
amount assessed paid. The petitioner then tendered evidence to prove that he 
was not a boarding-house keeper, and had not carried on the business of one in 
the year 1880; but Mr. O. C. Dutt refused to hear it; and, convicting the 
petitioner, fined him Rs. 60. 

[324] The petitioner, accordingly, applied to the High Court under s. 147 
of Act X of 1876,"^' to have the record called up and the conviction quashed. 

Mr. Sale for the petitioner.—The conviction is bad, because Mr. O. 0. 
Dutt, being a Collector of the Municipality, (i.e., a servant of the Corporation, 
who is the prosecutor) has such an interest in the case as to disqualify him 
from trying it, and even the consent of the accused would not cure the 
disqualification— The Qtieeti v. Bholanath Sen (I, L. R., 2 Calc., 23). The 
principle is clearly laid down by Mr. Justice Norman in The Qneen v. Muktar 
Singh (4 B. L. R., Ap. Cr., 15), that if the Judge, has any personal or pecuniary 
interest in the subject of the charge, he is disqualified from trying it, and this 
principle has been frequently acted upon— Dimes v. T/ie Grand Junction Canal 
Co., (3 H.L., Cas., 795). It is not necessary to show that there is the probability 
of a Magistrate being influenced by his position, but even if there be the 
slightest possibility of his decision being affected thereby, it would be sufficient 
to disqualify him from hearing the charge. The Chairman, moreover, has no 
power to decide the question as to whether a person is a trader or not, or lia¬ 
ble to assessment under the Act, for s. 79 refers solely to the case of a- person, 
who is admittedly properly assessable, having been assessed under a wrong 
class, and not to that of a person who denies that he is liable to be assessed at 
all, for this is a question which can only be determined judicially, and the Chair¬ 
man has no authority given to determine it. Section 78 too provides, that the 

_*|[SeQ. 147 :—Whenever it appears to the High Coilrt of Judicature at Port William, 

Madras, or Bombay that the decision hereinafter mention^ will 
Power of Presidency promote the ends of justice, it may direct the transfer to itself of 
High Court to transfer to any particular case from any Gnminal Court situate witbdn the 
its^ cases from Police local limits of its ordinary original jurisdiction, and the 
Magistrates. Court shall have power to determine the case so transferred, and 

to quash or affirm any conviction or other proceeding which 
may have been had therein, but so that the same be not quashed for want of form, hut on 
the merits only.] 
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Ohairman ahall determine under whieh of the classes every person to -whom a 
license may be granted shall be assessed, and therefore points to the same 
conclusion ; besides, s. 77 is asemipenaJ one, and as such paust be, construed 
strictly. The Magistrate had, therefore, no right to shu# out the evidence 
tenderod, but should have tried the question as to whether the petitioner was 
liable to assessment at all, and this cannot now be tried on affidavit. 

£ 888 ] Mr. Sale then proceeded to argue that there was evidence that the 
petitioner carried on no trade, when he was stopped by the Court. 

Mr. W. C. Bmnerjee, (Officiating Standing Counsel) for the Corporation 
(contra). —^Tbe case having been brought up under s. 147 of Act X of 1876,* the 
Court must'be satisfied from the circumstances of the case that there have been 
a substantial injustice done, and not merely that there have been an irregularity 
in the proceedings, Mr. O. C. Dutt had no jjersonal or pncuniary interest 
in the case whatever, and on that ground it could not be contended that he was 
incapacitated from dealing with the case, merely because he was connected with 
the Municipality in the way he was. The finding of the Magistrate must also 
be taken to be correct,— mz., that-the decision of the Chairman was to be final. 
When the Legislature considered that cases under the Act should be dealt with 
by independent persons, it specifically enacted that such was to be the proce* 
dure: for instance, s. 79 provides, that appeals under it are to be heard and 
determined by not less than three Commissioners other than executive officers of 
the Commissioners. It would seem clear, therefore, that the Legislature never 
intended to preclude persons in the position of Mr. O. 0. Dutt from dealing with 
cases like the present. Were the contention of the other side to be upheld, then 
the Act would practically become unworkable, and there must have been numer¬ 
ous cases decided previous to this, in which the proceedings were illegal, for 
formerly the Justices of the Peace were all members of the Municipal Corpora¬ 
tion, and similar cases were heard and determined by them. If the Court, 
however, considers that the exclusion of the evidence tendered by Wood has 
vitiated the Magistrate’s decision, the case may be sent back to be tried on its 
merits. 

Mr. Sale in reply pointed out that, in Dimes v. The Grand Junction Canal 
Go., (8 H. L. Cas., 795), it was held, that, under such circumstance, the decision 
was voidable on objection being taken, and not absolutely void. He also leferred 
to The Queen v. Gibbon (L. E., 6 Q. B. Div., 168). 

[ 826 ] The following judgments of the Court (Mitter and Maclean, JJ.) 
were delivered :— 

Hitter, J. (after stating the facts as above, continued).—Mr. O. C. Dutt 
refused to hear the evidence that was tendered on behalf of the petitioner, on the 
ground that the Chairman’s assessment having become final under the last para. 
^ 8. 79, the question, whether he was liable to take out a license under s. 75, 
could not be re-opened. One of the grounds upon which the conviction has 
been questioned is, that this view of the law is not correct. 

The other ground upon which the conviction has been questioned is, that 
Mr. O. C. Dutt, by reason of his connection with the Corporation of the town 
of Calcutta, as their collector of taxes, was inoomx>etent to try this case. 

I am of opinion that the proceedings and the ultimate conviction are illegal. 
In the first place it seepas tome, that Mr. O. C. Dutt was not right in 
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convicting the petitioner without allowing him to substantiate his defence 
by evidence. The construction put upon the word “ final ” in the last para of 
B. 79, is, in my opinion, not correct. The decision of the Chairman Or Vice- 
Chairman has refi^noe only to the class under which a particular person, who 
is admittedly bound to take out a license under s. 75, should be assess^. The 
decision referred to herein is what is referred to in s. 78, which is as follows:— 

“ The Chairman, or some officer authorized by him in that behalf, 
shall determine under which of the classes mentioned in the third schedule every 
person to whom a license may be granted shall be assessed ; and the Chairman 
may, in his discretion, remit the payment of license tax either in whole or in 
part to any person classified under classes 5 or 6 of the third schedule." 
The language of the section does not authorize the Chairman to 
determine (when tliuiact is denied), whether a particular person is bound to 
take out a license under s. 75. He shall determine undei- which of the classes 
mentioned in the third schedule every i^erson to whom a license may be granted 
shall be assessed. Therefore, if the Chairman he of opinion, that a particular 
person is liable under the Act to take out a license, and if that person denies 
his liability, the question [327] can only be determined judicially, —i.c., after 
taking evidence by a competent Court in a prosecution under s. 77. 

.. , Section 346 of the Act says,—that “ the Commissioners may direct any 
prosecution for any public nuisance whatsoever, and may order proceedings to 
be taken for the punishment of any person oifending against any of the provi¬ 
sions of this Act." It was under the provisions of this section that the 
prosecution in this case was commenced. Certainly, before a conviction could 
be had, the prosecutor was bound to prove that the accused had offended 
" against any of the provisions of this Act." If the view of the law taken by 
Mr. O. C. Dutt is correct, it is not for the Magistrate before whom the accused 
is prosecuted to determine that question , but he'is bound to accept the decision 
of the Chairman, who virtually stands in the position of a prosecutor. It is 
clear to me that this view is not warranted by any of the provisions of the Act 
in question. The conviction is therefore bad upon this ground. 

As to the other objection it is clear upon the authorities— The Queen v. 
Meyer (L.B., 1 Q.B. Div., 173). The Queen v. Milledge (L.R., 4 Q.B. Div., 332), 
The Queen v. Gibbon (L.R., 6 Q.B. Div., 168),—tliat if Mr. O.C. Dutt had been 
a member of the Corporation, he would have been disqualified not only to take 
part in the final hearing, but also to issue the original summons. 

Whether the principle upon which these cases has been decided, should 
not be applied to the case of a servant of the Corporation sitting as a Judge, is 
the question which we have to decide with reference to this objection.' The 
reason of the rule is, that a person who, by his interest, pecuniary or personal, 
is likely to have a bias in the matter of the prosecutioq, ought not to sit as a 
Judge. Having regard to the reason of the rule, I think, that the principle of 
the cases cited above should be extended to the case of a person who is connected 
with the Corporation in the same way as Mr. O.C. Dutt. 

The proceedings and the conviction must, therefore, be quashed. 

[828] Maclean, J.—The petitioner, J. Wood, was convicted before Mr. 
O.C. Dutt, Justice of the Peace, of having exercised the trade, profession, or 
calling of a boarding-house keeper in 1880, without having taken out a license 
as required by s. 75, Beng. Act IV of 1876. A fine of 60 VrUs imposed 
under s. 77 of the Act. 

• ‘ % 
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‘ The record has been called up to this Court under s. 147, Act X of 1876,‘ 
on the petitioner’s application. His chief ground for invoking the interference 
of this Court is, that he was not allowed to enter into a defence shewing that 
he did not exercise a boarding-house keeper's calling in 1880 ; but objeetion is 
also taken to Mr. O. C. Dutt’s competency to deal with the case, as, besides 
beihg a Justice of the Peace, he occupies a post, as collector of taxes, under the 
Corporation of Calcutta, the prosecutor in the case. 

To commence with the first point the case stands thus;—By some unex¬ 
plained interpretation of the law it seems to be the practice for the officers of 
the Corporation to take the initiative and assess persons who may be considered 
fit subjects for assessment. This does not seem to be what the law intends. 
The law requires every person, who exercises a specified profession, trade or 
calling, to take out a license yearly (s, 75), and it renders such persons liable to 
fine for exercising the specified profession, &c., without a license (s. 77). There 
is nothing which calls upon the Corporation to assess a person who has not 
ai^lied for a license. 

Now Wood has admittedly nqt -applied for a license of any sort, and if he 
exercised the calling of a boarding-house keeper without a license, he is justly 
liable to a fine under s. 77. But, as in all criminal cases, the onus of proving 
that Wood exercised the calling lay upon, and has not been discharged by, the 
prosecutor. According to the prevailing practice, the Inspector Moore “assessed” 
Wood as a boarding house-keeper at the close of January 1881, and the Chair¬ 
man “determined the class ” of the license Wood was to take. I have no doubt 
this was not any part of the Chairman’s duty under s. 78, in the absence of any 
application from Wood. The absurdity of assessing any one for 1880, in 
February 1881, becomes appa- [329] rent on reference to s. 76. A license taken 
out in 1881 would take effect for that year. However, Wood was informed of 
the class under which he had been assessed (s. 79) on the 141th February 1881, 
and though he would have been perfectly justified in disregarding the notice of 
an officious and illegal assessment, he wont to the office of the CorjKtration and 
made some enquiries, but up to the 28th February he made no appeal. 

The period of limitation prescribed by s. 351 would have expired on the 
28th February, and on that date Inspector Moore applied for a summons which 
was issued by order of Mr. O. C. Dutt, and the case came on before him on the 
29th March. At the trial Mr. O. C. Dutt adopted a course which had the effect 
of closing Wood’s mouth. He held (following, he says, legal opinion) that no 
appeal having been preferred under s. 79, the Chairman’s decision was final,— 
that is to say, Wood not having taken out a license was not entitled to go into 
evidence to shew that he was not in 1880 a boarding-house keeper, because 
the Chairman had, in 1881, ex parte, determined that' he was to be 
assessed under sched. 3. The point seems to me to be so utterly untenable, 
that it is waste of time >to discuss it. The simple issue for trial under s. 77 was, 
whether Wood had exercised a particular trade or calling or not, and whether 
the Chairman had assessed him or not, or whether he had appealed or not, had 
no conceivable connection with that issue. The proceedings on the 29th March 
must, therefore, be set aside on this ground. 

As to the other point, as far as I have been able to discover, Mr. O. C. 
Dutt is not a member of the Corporation, but he holds the office of collector 
under the Corporation, being remunerated by a percentage on bills issued for 
c^Ueetinn of taxes. Hq<Jias,.it is admitted,'no interest in the collection of 
lieense tax or carriage or horse tax. He had; therefore, no pers(»)ii.l intere|t in 
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the retult of this case against Wood, but he is undoubtedly a servant of the 
prosecutor,— ix., the Corporation; and, in my opinion, his sitting as a Judge 
in the case was illegal. If he had been a member of the Corporation, he would 
have been absolutely disqualified from sitting, and even from issuing a summons; 
see The Qiteen v. Milledge (L. B., 4 Q. B. Div., 332). [ 880 ] and The Queen v. 
Otbbon (L. B., 6 Q. B. Div., 168). But although these oases do not, I think, 
directly establish that a servant of the Corporation is disqualified to act as a 
Justice of the Peace, the principle seems to me to apply with greater force to a 
Justice who is a servant, than to a Justice who is a member, of the Corporation. 
On this ground also, therefore, the proceedings must be set aside. 

Conviction quashed. 

Attorney for the petitioner: Mr. E. J. Fink. 

Attorney for ti\b opposite party: The> Government Solicitor. 


N0TB8. 

CFollowed in (1882) 9 Cal. 397] 


[7 Cal. 830.] 

APPELLATE CIVIL. 

The 10th May, 1881. 

Present: 

Me. Justice Pontipex and Mu. Justice Field. 

Doorga Narain Sen.Plaintiff. 

versus 

Bam Lall Chhutar...Defendant."^ 

Appeal—Bent Suit under Es. 100 — Title — Beng. Act VIII of 1869, s. 102 — 

'■ CMl Procedure Code (Act X of 1877), s. 622 

A and B, both> of whom set up a claim to certain land, brought separate rent suits against 
the tenants. In hone of these suits did the amount clainmd exceed Rs. 100. Subsequently 
to the institution of the rent suits, A sued B to establish his title to the land in dispute. 
The' District Judge, before whom the rent suits came on appeal, allowed them to stand over 
until the decision in the suit between A and B. That su it was decided in favour of B, an d 

* Appeal from Appellate Decrees, Nos. 1667 to 1685 of 1880, against the decree of J. P. . 
Grant, Esq., Judge of Hoogly, dated the 25th June I860, reversing the decree of Baboo 
Pi^unho dwmar Obose, Second Munsii of that District, da)ted the 25th June 1878. 
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^he th«fn decided the rent suits instituted by JB in bis fAvour, and dismissed the suits 
instituted by A. 

Held, that no second appeal would lie in the rent suits, as no question of title between 
parties having oouflicting claims was decided in them. 

Ifyld also, thai there was no such irregularity on the part of the District Judge in th^ 
course which he pursued, of making his decision in the rent [SStj suits depend upon the 
decision in the suit to establish title, as would justify the Court in interfering under s. 633 
of the Civil Procedure Code. 

Suction 102 of Beng. Act VUI of 1869 was enacted in order to protect parties in the 
position of ryot-defendants, and to prevent their being dragged op to the High Court in oases 
where the decree or demands is under Bs. 100. In such cases the decree is intend^ to have 
the same eSect as that of a Small Cause Court. 

Baboo Hem Chunder Bonnerjee and Baboo Umakali Mookerjee for the 
appellant. 

Baboo Aubinash Chunder Banerjee for the respondent. 

The facts of this case fully apiiear from the judgment of the Court 
► (PONTIPBX, and Field, JJ.), which was delivered by 

Pontifox, Ji —A preliminary objection was taken to the hearing of these 
appeals, on the groxmd that, under s, 102 of Beng. Act VIII of 1869, no second 
appeal would lie in these cases. We think that this objection must prevail. 
The facts of the case are—that two persons, the plaintiff Doorga 
Narain and one Banimadhub, were contesting with one another as to 
who was rightfully entitled to the property in which the defendants hod tenures 
and both of them brought rent suits against the tenants. These rent suits came 
first before the Subordinate Judge, and afterwards before the District Judge. 
Subsequently to the institution of those rent suits, Doorga Narain brou^t a 
suit against Banimadhub to establish his title, and whilst that suit was pending, 
the District Judge allowed the rent cases to stand over, thinking he might 
decide them in accordance with the decision which might be arrived at in the 
title suit. He decided the suit between Doorga Narain and Banimadhub in 
Banimadhub’s favour, and immediately after the rent suits were called on, and 
the learned Judge decided those instituted by Banimadhub in favour of Bani¬ 
madhub, and dismissed the suits of the plaintiff Doorga Narain, He says :— 

" It has been found in the case as to title that Banimadhub has all along been 
entitled to the rents, and tlie decreeing of the {aresent appeals will give them to 
him It has been argued that if the ultimate decision as to title in a possible 
special appeal should be in favour of Doorga Nrain, the present [882] decision 
will complicate any suit for mesne profits that Doorga Narain might 
1;>ring against Banim^hub. But I do not think, that a Court is justified, when 
iliving present judgment, in considering such remote contingencies, which may 
never in fact come into being.” We think, nevertheless, that if the learned 
Jud^ had been applied to, to appoint a receiver in the suit between Dootga 
Narain and Banimadhub, on the supposition that possibly an appeal might be 
preferred against bis decision in that suit, he would have done so, and so 
secured the rents payable by the tenants. But the learned Judge was never 
applied to, to secure the rents, and consequently the decrees dismissing Doorga 
Narain’s rent suits were made. Now it is admitted that the suits are for less 
amounts than Bs. 100, it is argued that these are suits in which a question 
relating to title to land as between parties having conflicting claims thereto, has 
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l>een detennined by the judgment. The plaintiff urges that such a question has 
been decided in these cases, but in fact it was not in these suits that any question 
of title as between parties having conflicting claims was determined. That 
question was determined in the previous title suit between Doorga Narain and 
Banimadhub. No such question was determined in this suit. We think, there* 
fore, that these cases fall within the provisions of s. 102 and that no second 
api)eal would lie. It has been decided in the cases of Shaikh Dilbur v. laaur 
Chunder Boy (21 W. B., 36,) DonzelU v. Tekan Nodaf (23 W. B., 227), and 
Kashee Bam Doss v. Maharanee Sham Mohinee (2 C. L. B., 558), that where A 
sues B for rent of land, and B pleads that the rent of the land is payable to C and 
not to A, and where C is not made a party to the suit in which a decree is pass* 
ed against B, no question relating to title to land as between parties having 
conflicting claims thereto is determined by the judgment in such suit. There¬ 
fore, there is autberity to show that the, preliminary objection taken in these 
cases is valid, and must prevail. 

It has then been argued on behalf of the plaintiff that, if that is the case, then 
there is really no judgment of the Court below in these rent cases, because the 
judgment of the learned Judge depends entirely upon his judgment in the other 
suit C888] between Doorga Narain and Banimadhub, and he had no right to 
impart that into-a suit between Doorga Narain and the tenants ; and it is argued 
that the plaintiff would have a right, under s. 622 of the Code of Civil Proce¬ 
dure, to ask this Court to set aside the judgment of the Judge on the ground 
of irregularity. Now, even if we were to permit the appellant in these appeals 
to rely upon the provisions of s. 622 without putting him to the expense of 
making a separate application in order to get the benefit of that section, we do 
not think these are cases in which we would he justified in interfering under 
B. 622. It appears to us, that s. 102 of Beng. Act VIII of 1869 was enacted 
really to protect parties in the position of ryot-defendants, to prevent their being 
dragged up to the High Court in cases where the decree or demand was under 
Bs. 100. In such cases the decree was intended to have the same effect as 
that of a Small Cause Court; and we think it would be very hard in these 
cases, merely because the Judge has decided between the parties on the ground 
of the former decision between Doorga Narain and Banimadhub to put the ryots 
to the very great expense of being dragged into this Court. We think, therefore, 
that even under s. 622 we should not be inclined to interfere in these oases. 
The preliminary objection must prevail, and the appeals Nos. 1670, 1675, and 
1684 will be dismissed with costs, and others without costs, as the respondents 
in those cases have not appeared. 

Appeal dismissed. 
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OEIGINAL CIVIL. 


The 6th Jtme, 1881. 
Present: 

Mr. Justice Wilson 


Bobarta 

versus 

Harrison. 


[-^9 a L. R. 209] 

Arbitration—Filing of Award—Ttme within which Award should he filed — 
Civil Procedure Code (Act Xof1877), s. 516—Limitation Act (XV of 1877), 

schcd. u, art. 176. 

The act of an arbitrator, in banding in an award to the proper officer of the Court, for 
the purpose of the award being died, cannot be considered as an “application’' within 
the meaning of the Limitation Act. 

[3M] By an order dated the 5th February 1880, certain matters in 
dispute in this suit were referred to arbitration, one of the terms of the order 
being, that the award should be filed on or before the 5th October 1880. In 
accordance with this order the arbitrators made and published their award on 
the 29th September 1880, intimating to the attorneys of both parties that they 
were ready to file the award on payment of their fees. This was objected to, 
and subsequently the arbitrators filed their award with consent of both parties 
on the 29th April 1881. 

The plaintiff then applied for and obtained a rule nisi, calling upon the 
defendant to show cause why the award should not be taken off the file, on the 
ground that it had not been filed within the time mentioned in the order of 
the 5th February 1880 ; and that, further, under art. 176* of sohed. ii of Act 
XV of 1877, the award was filed too late. 

Mr. Branson (with him Mr. Allei^ showed cause against the rule.— 
The award was made within time, and there is nothing in the Civil Proce¬ 
dure Code as to the time within which such award must be filed, although 
ss. 516 and 521 both make mention as to the time in which the award 
is to be made. Article 176, sohed. ii of Act XV of 1877 has no refereuoe 
to s. 516 of the Code, as, under s. 516, no application ” to file the 
award is necessary : the mention of s. 516 in art. 176 is probably a mistake for 
a. 528, otherwise there is no limitation for s. 523. The application oontempdat- 
ed in art, 176 is an application to the Court; this is clear from a consideration 


[Art. 176:— 

Description of Application, 

Period of limitation. 

* 

Time from which period 
begins to run. 

Under the Oode of Civil Pro-, 
oedure, section 616 or 526, 

Six months. 

The date of the award.] 

that an award he filed itf 
Court. 
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of all the Articles in the 3rd division of sched. ii of the 'limitation Act. The 
applications there referred to are applications to the Court. No such application 
is necessary in filing an award; it is presented and filed as a matter of course. 
There is no provision for taking an award off the file when once it has been 
filed. It may be set aside under s. 521, but this must be within ten days from 
the time in which the award has been submitted, according to art. 158* of sched. 
ii of Act XV of 1877. There is no authority in the Civil Procedure Code for 
such an application as the. present. Neither is there any clause in the Limita¬ 
tion Act which touches the case. 

[SSI] Mr. Jackson in support of the rule.—Article 176 of the Limitation 
Act applies to s. 516. f The act of filing an award is an application in itself. 
The Court must consent before an award can be filed, and an application is 
necessary before such consent can be given. 

The judgment of the Court was as follows :— 

Wilson, J. —This was an application by the plaintiff to take off the file an 
award filed by the arbitrators who made it, on the gi'ound that, under the Limita¬ 
tion Act, it was filed too late. 

The reference was in a suit. The award was made and published in due 
time, on the 29th September 1880. It was filed by the arbitrators on the 29th 
April 1881. The plaintiff contends, that the filing was out of time under art. 
176 of the second schedule of the Limitation Act (XV of 1877), which prescribes 
a period of six months from the making of the award for an “ application under 
the Code of Civil Procedure, s. 516 or 525, that an award be filed in Court.” 

In order to see whether this contention is correct, it is necessary 
to examine the sections of the Code relating to arbitrations. There are three 
kinds of arbitration dealt with in chap, xxxvii—references of matters in differ¬ 
ence in suits already pending ; references not in suits, but in which the sub¬ 
mission is filed under s. 523, and which thereupon become suits ; and thirdly, 
references not in suits, and in which the submission has not been filed, but in 
which the award may be filed under s. 525. 

The first two kinds of reference may, for the present purpose, be regarded 
as identical. In each, by the time the award has to be dealt with, the Court 
has already control of the proceedings, and the rules as to the award are in each 
case the same. By s. 516 the arbitrators must sign their award and cause it to 
be filed in Court. This causing the award to be filed, it must be observed, is 
the act of the arbitrators. The only duty of the Court or its officers is to receive 
the award when tendered, and, I suppose, to make the proper endorsement or 
entry, and deposit the document in its proi)er place. The judicial functions of 
the Court are to be exercised afterwards, or at any rate in different matters 


*Desoription of Application. 


Period of limitation. 


Time from which period 
beginn to run. 


168.—Under the Code of Ten days 
Civil Procedure to set aside an 
award. 


When the award is submit¬ 
ted to the Court, 


tCSec. 516 ;—^When an award in a suit has been made, the persons who made it shall 

nig n it and cause it to be filed in Court together with way 
Award to be signed and depositions and documents which have 'been taken and proveid 
filed. before them; and notice of the filing shall be taken to the 

parties.] 
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altogether. The Court may, on certain grounds, [836} modify the award (s. 518), 
or remit it (s. 520), or set it aside altogether (s. 521), or may make a decree 
according to the award (s. 522). 

In oases where, before the award, there has been no proceeding in Court, 
the procedure is entirely different. Before the award can be filed, there must 
(s. 525) be an application in writing, against which the other parties must have 
an opportunity of showing cause. And the Court lias, or may have, to deter¬ 
mine imixirtant questions (s. 626), as for instance, whether the arbitrator has 
or has not exceeded his authority. 

These, briefly stated, are the provisions of the Code bearing upon the present 
question. It remains to consider the meaning of the words “ applications under 
8. 616 or s. 526 ” as used in art. 176 in the schedule of the Limitation Act. So 
far as s. 525 is concerned, there is no difficulty. No award can be filed under 
that section without written application which the Court deals with judicially. 
But it is a very different thing to say that the filing of an award by an arbi¬ 
trator under s. 516 is an application. 

The Limitation Act is a disabling Act, and no Court, I think, is justified in 
straining its language beyond its natural moaning in order to take away 
from any one the rights which but for it he would possess. There is 
little in the general framing of the Act to throw light upon particular provi¬ 
sions. But there is something. 

The preamble deals only with “ applications to Courts,” and I think 
Act is limited accordingly. It is also legitimate, I think, to consider the charac¬ 
ter of the series of applications enumerated in order to ascertain what an appli¬ 
cation means: see lie Ishan Chunder Boy (8 C. L. E., .52). Now, in the case of all 
the other applications mentioned in the schedule, the application is one which 
the Court has to deal with judicially by making an order m accordance with 
the application or dismissing it. I tliink I should have to do great violence to 
the ordinary meaning of words, and to disregard all the indications afforded 
by the Act itself, if I were to hold that the act of an arbitrator, in handing [387] 
an award to the proper offic<*r to be filed was an application within the meaning 
of the Limitation Act. 

It was argued, that the effect of holding as 1 do would be to make the 
article in question wholly inoperative. It may be so. It may be, on the other 
hand, as was also suggested, that tlie article might bo lield to apply to an 
application to the Court by any of the parties to compel an arbitrator to file 
his award. These are questions which do not arise on the present application. 
I can only take the words of the Statute as they stand, and see whether they 
apply to the case before me. 1 think they do not. 

This application is dismissed with costs. 

Application dismissed. 

Attorneys for the plaintiff : Messrs Bemfrey and Bcmfrey. 

Attorneys for the defendant: Messrs. Sanderson and Co, 
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BAMDIIAM SAHAI v. BAJRAJSTI KOOEB &o. [isdlj I.L.R. 7 0«]. J38 
MOTB8. 

CLIMIXATIOM AOT : APPLIOABILITT OF— 

The provisions of tho Limitation Act aro confiuod to the litigants and are inapplicable to 
acts which a Court may or has to perform suo motu. 

This principal was applied in (1889) 13 All. 78 to the case of an appellate Court adding 
parties as respondents under s. 559 of the Civil Procedure Code (188‘2). 

See also (1886) 8 All. 492 for amendment of decree]. 


[7 Cal. 337.] 

APPELLATE CIVIL. 

The April, 18H1. 

Present : 

Mb. Justice Mitter atu Mb. J ustice Maclean. 


Ramdhani Sahai.Auction-Purchaser 


oerms 


Rajram Kooer.Judgment-debtor.' 


Auction-i,(Ue—Defaulting Purchaner, Liahilitij of—Civil Procedure Code 
(Aet X of 1877). ss. 298, 297, 300, 808, 809. 

[- 9 C. L. R. 28] 

The provisions of s. 293, Act X of 18771 (Civil Procedure Code) for making a defaulting 
purchaser at a sale liable for any deficiency on a resale extend to all sales, whether of move¬ 
able property, and also to resales held under ss 297, 306, and 308. 

The facts in this case were, that, in execution of a decree for Rs. 73 (with 
costs and interest), held by Earn Sahai. Lull in a [338] suit against Rajrani 
Koor, the respondent, some immoveable property belonging to the latter was 
put up for sale and knocked down to Ramdhani Sahai, tho appellant, for Rs. 
600, on the 15th January 1880. He having failed to make the deposit of 25 
per cent, on the amount of liis bid, as required under s. 306, Act X of 1877, 
the property was forthwith put up on the same day and resold, fetching Rs. 
156 at such second sale. The judgment-debtor then proceeded under a. 293 of 


• Appeal from Appellate Order, No. 2 of 1881, against the order of H. W. Gordon, Esq., 
Judge of Tirhoot, dated the 6th November 1880, affirm iqg the order of Baboo Mohendro Nath 
Ghose Officiating Munsif of Hajipore, dated the 25th May 1880. 

teSec. 293 —Tho deficiency of price (if any) which may 
Defaulting purchaser an- happen on a re-sale under this Code by reason of the purchaser’s 
swerable for loss byre-sale, default, and all expenses attending such re-sale, shall be certified 

to the Court by the officer holding tho sale, 

and shall, at the instance of either the judgment -creditor or the Judgment-debtor, be 
recoverable from the defaulter under the rules contained in this chaptef for the execution of a 
decree for money.] . 

• 
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the CSode to recover the deficiency on the resale, vtz, Bs. 444, from the default¬ 
ing purchaser. The latter oppos^ the application, alleging that he was not 
liable to pay the amount; but the Munsif, on the 25th May 1880, decided that 
he was bound to make good the deficiency ; and that order Was subsequently, 
on the 6th November 1880, confirmed by the District Judge. The auction-pur¬ 
chaser accordingly now specially appeal^ to the High Court. 

Baboo Kalikishm Sen for the appellant. 

Baboo Behary Lull Hitter for the respondent. 

The jadtfment of the Court (MiTTEB and Maclean, JJ.,) was delivered by 

Hitter, J. (who, after stating the facts as above, continued). The respon¬ 
dent’s pleader objects in hmtne to the hearing of the appeal, on the ground that 
the original suit was one of the nature” cognizable by a Court of Small Causes, 
and supported his objection by reference to Soorjo Coomar Surma Boy v. Kristo 
Coomar Choivdry (2 B.L.B., 224 ; S.C., 14 W. B., F. B., 30). 

It is *in our opinion unnecessary to express any opinion on this point as 
the case is a very clear one on the merits. 

We think that the contention of the appellant’s pleader, that s. 293 only 
applies to oases of resale under s. 309, cannot stand examination. We do not 
pretend to explain why the Legislature adopted the expression “ resold ” and 
' resale ” in s. 293 and ss. 308 and. 309, while the expression in s. 297 and s. 
306 .is “ put up again and sold; " but it is quite clear that the second sale, 
whether held under s. 297, s. 306, or s. 308, is a resale, and [ 339 ] that s. 
293 applies to all of them. It is only necessary to notice the position 
of s. 293 amongst the general rules, and the 2nd schedule under the heading 
chap, xix, to understand that the provision for making a defaulting pur*-. 
chaser at a sale liable for deficiency on resale, now extends to all sales, 
whether of moveable or immoveable property, and also to resales held under 
ss. 297,306 or 308. It had been held under the old Code that this liability 
did not extend to purcha^rs defaulting to make the deposit under s. 353, Act 
VIII of 1859— Ajoodhya Persad v. Gopal Diitt Mtsser (17 W. E., 271).—and 
we have no doubt the law lias been advisedly made wider in its scope. 

Whether the ease comes under s. 244, Act X of 1877, or not, is a point 
which is perhaps open to doubt. We leave it open for the present. 

We dismiss the appeal with costs. 

Appeal dmmst>ed. 


NOTES. 

[As regards the question whether an appeal lies against an order passed under s. 293 
0. P. 0. (1882), subsequent cases of the Calcutta High Court have taken the view that an appeal 
lies (1889) 16 Cal. 885 ; (1897) 25 Cal. 99. 

The Madras High Court is of the same view.—(1895) 18 Mad. 489; (1889) 12 Mad. 454. 
But the Allahabad High Court seems to take a cxintrary view.—(1892) 14 All. 201 F. B.3 
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MANLY V. PATTERSON £1861] 

no»i.sa»] 

The 27th May, 1881. 

Present: 

Sir Eichard Garth, Kt.. Chief Justice, and 
Mr. Justice McDonell. 

Manly.Defendant. 

versus 

Patterson.Plaintiff. ■' 

[^9G. L.R. 166] 

Appeal to Privy Council—Application for Leave to Appeal—Judgment of one 
Judge—Ministerial and Judicial Acts—Letters Patent, cl. 15. 

The plaintiff obtained a decree in the Court of flrat inatance. On appeal to the High Court, 
the deciaion of the lower Court was upheld, but the decree was varied in respect of some 
matters, relating to tKe mode in which the relief to which the plaintiff was declared entitled 
should bo granted. The defendant applied for leave to appeal to the Privy Council, but the 
application was refused, on the ground that the judgment in the High Court and the Court of 
first instance were m effect concurrent judgments, «nd that no substantial point of law. was 
involved in the case. The defendant appealed under cl. 15 of the Letters Patent. 

Held, that no appeal would lie. 

Mussamut Aviirunnesa v. Baboo Behary Ball (25 W. R., 529) followed. 

In this case an application was made by the defendant in the Privy Council 
Department for leave to appeal against a decree [ 340 ] of the High Court 
(PONTIPBX and McDonell, JJ.), affirming a decision of the Subordinate 
Judge of the 24-Parganna8. The application was refused by Mr. Justice 
Pontifex, who held, that the decisions in the Court of first instance and in the 
High Court were in effect concurrent, and that no substantial point of law 
was involved in the case. It apixiared that the High Court had modified the 
decree of the lower Court on the question of costs and on some other matters 
relating to the manner in w’hich the relief to which the plaintiff was declared 
should be worked out under the decree. The applicant apiiealed. 

Mr. H. Bell for the appellant. 

Mr. Bonnerjee, for the respondent objected that no appeal would lie. 

Mr. Bell, for the appellant, contended, that there was an appeal, because 
the learned Judge had not followed the provisions of s. 596 of the Code of 
Civil Procedure. He had not- confined himself to his ministerial duties, but 
had gone out of his way to give a judicial decision. In such a case an appeal 
would lie on the authority of Kally Soondery Dabid’s case (I. L. E., 6 Calc., 
594). The learned Judge says, the judgments are in effect concurrent; that is a 
judicial decision from which there is an appeal. Even if they were in effect 

* Appeal under s. 15 of the Letters Patent, agoiiut the order of Mr. Justice Pontifex, 
dated the 29th April 1881, in the matter of Privy Council Appeal No. 15 of 1881 (in Appeal 
from Original Decree No. of 1880.) 
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concurrent, that would* not be sufficient. Section 596 requires that the decree 
appealed irora should affirm the decree of the lower Court, and that is not the 
case here. Mmsamut Amirunnesa v. Baboo Behary Ball (25 W. K., 529), is 
not in point here. 

Mr. Bonnerjee was not called upon. 

The jadiment of the Court (Garth, C. J., and McDonell, J.) was deli¬ 
vered by 

Garth, C. J. —This is an appeal from a decision of Mr. Justice Pontifex 
in the Privy Council Department, refusing leave to appeal to the Privy Council 
upon the ground that [SM] there was no point of law, and that, on the facts, 
the High Court had agreed with the judgment of the Court below. 

A preliminary objection has been’taken by the Standing Counsel that no 
appeal lies under such circumstances ; and there is no doubt that this is an 
attempt to reopen a question which was decided by this Court in the year 1876. 
See Mmsamut Annr7mneso v. Baboo Behary Ball (25 W. R., 529). 

The sections in the Civil Procedure Code, under which Mr. Bell says he 
has a right to appeal, are contained in chaj). xlv; but these sections present no 
new phase of the law upon this subject since the above case was decided, because 
at that time the Privy Council Act, VI of 1874, was in force, and the sections 
in that Act upon the subject are identically the same as those in chap, xlv of 
the Civil Procedure Code of 1877. • 

At the time when tlie above case was decided by Mr. Justice Ainslie and 
myself, we thought it right to consult most of our brother Judges before wo 
delivered our judgment, because it was most important, (having regard to what 
had been the practice of this Court), that some definite rule should be laid 
down. 

For several years past, the Judge in the Privy Council Department, 
(selected from amongst the most experienced Judges of the Court), has always 
sat alone to determine points relating to Privy Council Appeals, and especially 
as to whether leave to appeal should be granted or refused. For a long time 
no attorajit was made to appeal against his orders . but for the first time in the 
year 1873 some appeals wore preferred against orders refusing an appeal, which 
Were heard' by Division Benches without the question of jurisdiction being 
raised, though in four out of those cases the Judges' expressed a doubt as to 
whether they had any jiower to hear the appeal. 

Aftei’ consulting other Judges, Mr. Justice Ainslie and myself decided in 
the above case that the appeal would not lie ; and one of our principal reasons 
for so deciding was this, that the Judge in the Privy Council Department when 
dealing wuth such questions had always been considered as acting under the 
^ivy Council orders, rather than as a Judge of the High Court. 

C842J I obseiwe we said in that case, “ we have been unable to find a 
single instance, previously to the 23rd of August 1873, of any attempt to appeal 
agaihst an order or certificate made by a Judge of this Department; and, indeed, 
It Is very difficult to understand how an order or certificate under rule 2 of the 
Priyy Council orders could properly be considered as a judgment of the High 
(^urt. It was in aid of the Privy Council that the rule was established ; it has 
its origin in an Act of Pai^ament passed expressly for the better administration 
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of justice in Her Majesty’s Privy Council, and the certificate given under it 
would seem rather to form a part of the Privy Council proceedings, than to 
come within the legitimate province of this Court. 

Now the appeal which is now before us is precisely similar to that which in 
the above case we held would not lie, and therefore we are bound by that 
authority. If we had any doubt about the correctness of it, all we could do 
would be to refer the present appeal to a Full Bench. But we do not 
entertain any such doubt. 

Mr. Bell has argued, that the late case of Rally Soondery Dabia v. Hurrish 
Chunder Ckoivdhry (I. L. E., 6 Calc., 594) in which I had the misfortune to 
differ from two of my learned brothers, is opiKJsed to the case of Mussatnat 
Amtrunnesa v. Behary Lall (26 W. E., 529), but we think it is not so. If Mr. 
Justice Mitter and ffiyself, before whom that appeal was heard, had been of 
opinion that the question in that case was the same as had been decided in tlie 
former one, we should liave felt ourselves bound by the decision. But we con¬ 
sidered, rightly or wrongly, tJiat the question was a different one; that it 
arose under a different section of the Code, and depended on different considera¬ 
tions. It is a great satisfaction to me tliat Kalli/ Sooiiderif’s case (I. L. R., 6 
Calc., 594), is now under appeal to the Privy Council, because I tmst that tlieir 
Lordships may see their way to laying down some definite rule as to what 
orders made by a single Judge of tlie High Court in the Privy Council Depart¬ 
ment are, or are not, appealable to a Division Bench. 

If those orders are appealable to a Division Bench, it would of course be 
useless that a single Judge should continue any [843] longer to sit alone in 
the Privy Council Department, because all, or nearly all, his orders would be 
appealed, and thus a double exiiense would be entailed ujion suitors, as well as a 
double labour upon the Comt. For our present purpose it is sufficient to say, 
that we consider ourselves bound by the former decision in 1876. Mr. Bell’s 
client in the present case is of course not without remedy, because he may 
always appeal to the Privy Council, and we know tiiat tlieir Lordships have 
frequently thought right to admit appeals, when leave to apiieal has been 
refused in this Court. The apiieal must be dismissed with costs. 


NOTES. 

[APPEAL: PRIVY COUNCIL— 

The order being no Judgment, it wuh held in the following ctiRCK that no appe.al lay to 
the Privy Council under Cl 15 of the Letters Patent. 

(1) Order refusing to extend time to file an appeal to the Privv Council —(1900) .33 
Cal. 1323--10 C. W. N. 986. 

(2) Order granting leave to .appeal to the Privy Council —(1890) 17 Cal. 455, 

(3) Order by the Privv Council Department refusing to extend time to furnish security:— 
(1890) 18 Cal. 182. 

(4) Order refusing to appoint a Receiver .—(1895) 22 Cal. 928, 

See also (1895) 17 All. 438.] 
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SHAH AHHED SUJA^ v. 

C7Cal.3i8] . 

The mh April, 1881. 

Present: 

Mr. Justice Mitter and Mr. Justice Maclbar. 


Shah Ahmed Sujad and another.....Plaintiffs 

versus 

Taree Rai and others.Defendants.* 


Cause of Action—Declaratory Decree—Specific Belief Act (I of 1877), 
s. 42—Civil Procedure Code (Act X of 1877), s. 63, 

In a suit for confirmation of poRsession and declaration of title in respect of land, where 
the plaint did not disclose any facts from which it could be said that the defendants denied 
theplaintiffs’ title, bub from the proceedings in the original cause it was established, that, 
before the suit was brought, there was a dispute existing between the parties as regards'the 
title, and that a decree in favor of the plaintifis had been passed by the original Court on the 
merits of the ease,— 

Held, that though the plaint might have been rejected in the first instance under s. 53 
of the Civil Procedure Code, on the ground that it did not disclose any cause of action, it was 
too late for an Appellate Court to reverse the decree solely on that ground, without being satis¬ 
fied that no such cause of action was established on the evidence. 

This was a suit brought by the plaintiffs for confirmation of possession 
and declaration of title in respect of a plot of land, [344] and for the recovery 
of rupees 25 as damages for two palm trees which had been felled by the plain* 
tiffs but forcibly taken away by the defendants. The plaint, after giving the 
history of the plaintiffs' title, and alleging that they were in possession, con¬ 
tinued : “ The principal defendants, on the 9th Magh 1286 Push, forcibly car¬ 
ried away two palm trees felled by the plaintiffs, and which trees stand on the 
purchased land mentioned above, by which act of defendants there has been a 
shook to the plaintiffs’ future possession, and created the date for the cause of 
action.” The defendants denied the plaintiffs’ title. They also alleged, that 
the plaint disclosed no cause of action for confirmation of possession and de¬ 
claration of title. The Munsif overruled this last objection, and on the merits 
awarded a decree in favor of the plaintiffs for confirmation of possession, hold¬ 
ing that the plaintiffs’ title was proved. The Munsif also awarded a decree for 
Bs. 5, the value of the palm trees taken away by the defendants. , 

On appeal, the only point urged before the lower Appellate Court was, that 
as the plaint disclosed no cause of action for confirmation of possession and 
declaration of title, the Munsif’s decree, in so far as it declared the plaintiffs’ 
title, confirming his possession, was bad in law. The lower Appellate Court 
yielded to these objections, and reversed so much of the Munsif’s decree as relat¬ 
ed to these two prayers. As regards the damages, the defendants’ (appeUants’) 
pleader, before the lower Appellate Court, stated that he would not contest the 
validity of the decree. 

*Appeal fnnn App^te D^ree. No. 1701 of 1879, against the decree of Baboo Aubtnash 
Chunder Mitter, Additional Subordinate Judge of patna, dated the SSnd May 1879, reversing 
the decree Moulvi Abdool Aaia^^ Munsif erf Behar, dal^ the 30th November 1878. 
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The plaintiffs then specially appealed to tlie High Oourt. 

Baboo Doorga Pershad for the appellants. 

Mr. Sandel for the respondents. 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered by 

MittSP, J. (who, after stating the facts as above, continued):—On the 
second appeal it is urged before us that the lower Appellate Court was in error 
in reversing the Munsif’s decree t3*S] for confirmation of possession. The 
suit was brought on the 3rd May 1878, after tlie Specific Belief Act came in 
force. Section 42 of that Act says :—“ Any person entitled to any legal 
character, or to any right as to any property, may institute a suit against any 
person denying, or4p.tereBted to deny, his title to such character or right, and 
the Court may, in its discretion,” &c. Now, in this case, no doubt, the plaint 
does not disclose any facts from which it could be said that the defendants 
either denied their title or were interested to deny it, but from the proceedings 
in the lower Court it was establislied, tliat, before the suit was brought, there 
was a dispute between the parties as regards the title of the plaintiffs. That 
being so, although, under s. 63 of the Procedure Code, the Munsif might have 
rejected the plaint on the ground that it did not disclose any cause 
of' action for maintaining a suit for declaration of title and confirmation 
of possession, yet a decree having been passed by the Munsif upon 
the merits, it was too late for the Appellate Court to reverse that 
decree upon the ground that the plaint did not disclose any cause of action for 
declaration of right and confirm action of possession. The Appellate Court 
could only reverse the decree if it was satisfied, that not only the plaint did 
not disclose any cause of action for granting a declaratory decree, but that no 
such cause of action was established on the evidence. That cannot he said in 
this case, because it is quite clear from the written statement and other proceed¬ 
ings in the case, that there was really a dispute between the parties as regards 
the plaintiffs’ title before the suit was brought. We, therefore, reverse the 
decree of the lower Appellate Court so far as it reverses the decree of the 
Munsif, and remand the case for retrial. Costs to abide the result. 

Appaal nUoived, and co'ir remanded. 


0 
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WOOFENDRO NATH SIRCAR v. 


' [846] The 6th Mny, 1881. 

Present : 

Mr. Justice Pqntifbx and Mr. Justice Field. 

Woopend.ro Nath Sircar and another.(Judgment—Debtors.) 

versus * 

Brojendranath Mundul.(Decree—Holder)* 

Material Irregularity—Setting aside Sale —Dissuading Purchaser 

from Bidding—Ctinl Procedure Code (Act X of 1877), s. 311—Leave 
to Bid — Decree-holder related to Manager of Defendant. 

[ 9C.L.J.2U.1 

When liberty ir given to a decree-holder to bid at the sale of the jadgment-debtor’e pro¬ 
perty, he in bound to exerciHe the most HorapulouR fairness in purchasing tjiat property, and 
if he or his agent dissuades others from purchasing at the sale, that of itself is a sufficient 
ground why the purchase should be set aside 

Where a decree-holder was joint lu family with the manager of an infant defendant, and 
the defendant’s property was to bo sold in execution of the decree,— 

Held, that the decree-holder ought not to bo granted leave to purchase at the sale, because 
any purchase made by him would bo for the benefit of tho family of which the manager of the 
infant defendant was one of the members ; and it would in fact be a purchase by an agent of 
the property of his principal. 

Baboo Umbica Churn Bose for the appellants. 

Baboo Bhowany Churn Dutt for the respondent. 

The facts of this case fulh' appear from the judgment of the Court 
(PONTIPEX and Field, JJ.), which was delivered by 

Pontifex, J. —In this case the api)ellantB are the judgment debtors, and 
they sought under s. 311 to set aside a sale made under a mortgage decree on 
the ground of irregularity, alleging that they had sustained substantial injury 
by reason of that irregularity, ths full price for the property not having Iteen 
obtained. The plaintilf in the suit in which the property was sold was a 
mortgagee, and he obtained leave to bid, and purchased two lots at that sale. 

Now it appears that his uncle Badhamohun, who is joint in estateiand lives 
in commensality with him, had been appointed by the Court of Wards the 
manager of one of the infant defendants ; and this purchase by the plaintiff- 
[817] hplder, was in fact a purchase for the benefit of the joint famUy, as is 
not denied by the pleader for the decree-bolder. Now some evidence was 
read before us, showing that there was irregularity with respect to one of 
these lots, in publishing the procl^ation of sale on the premises, and that the 
full price was not obtained for the properties; but we think it is not necessary 

* Appeal item Ori^irnd Order, No. 52 of 1881, against the order of Baboo Bboobun 
Ohundot Mookerjee, First Subordinate Judge of the 2i-Pargannas, dated the 29th January 
1881. 
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to proceed upon that ground. It appears from the evidence adduced by the 
decree-holder that the am*mukhtear of Badhamohun, the uncle of the decree- 
holder, and manager of the infant defendant, at the time when the sale was 
taking place, discouraged other bidders from bidding for the property. The 
evidence of the decree-holder’s own witnesses is, that this am-mukhtear went 
about at the sale stating that the decree-holder would bid up to Bs, 1,000 per 
cotta, and both these witnesses say that they were dissuaded from bidding in 
consequence of the statement. The first witness says, that this statement yas 
made to* him by the am-mukhtear himself. The second witness does not say 
that the am-mukhtear informed him that he was prepared to bid Bs. 1,000 
for every cotta, but he says that some one at the time of the sale did tell him that. 
We think that when liberty is given to a decree-holder to bid at the sale of the 
judgment^idebtor’s property, he is bound to exercise the most scrupulous 
fairness* in purchasing that property; and if he or his agent dissuades 
others from purchasing at the sale, * that of itself is a sufficient gisl^nd 
why the purchase should be set aside. We find that the judgment-debtCt 
summoned Badhamohun, the uncle of the decree-holder, who, as I have said, 
was joint with him, and for whose joint benefit the purchase was made, as 
a witness upon this proceeding; but Badhamohun refused to attend, and 
the judgment-debtor, therefore, was unable to examine him upon this point. 
We think, however, that there is ample evidence to show, that, at the sale, 
the am-mukhtear of Badhamohun did go about discouraging bidders from 
purchasing, and that the bidders were dissuaded from bidding at the auc¬ 
tion : and that, therefore, the sale should be set aside. We are of opinion that, 
at any future sale, inasmuch as the decree-holder is joint in family with the 
manager of one of the defendants, leave ought not to be granted CSi8] to him to 
purchase at the sale, because any purchase made by him would be for the 
benefit of the family of which the manager of the infant defendant is one of 
the members ; and it would in fact be a purchase by an agent of the property 
of his principal, a purchase which this Court cannot recognize. Under the 
circumstances, we think the appellant should have the costs of this appeal. 

Appeal allowed. 


NOTB8. 

[EXECUTIOK—SALE—LEAVE TO BID.— 

The observation in this case that the decree-hoidcr ought to bo very fair was held to be 
too sweeping, by the Privy Council in (1899) 23 Had. 827 P. C. (1900) 4 C. W. N. 474, though 
the actual decision here was held by them to be correct Disparaging remarks by persons other 
than the decree-holder do not vitiate the .sale —(1889) 17 Cal. 162. A concert among buyers 
inclusive of the decree-holder-bidder not to bid high does not of itself vitiate the sale :— 
(1899) 88 yad. 887 P. G. 

Similarly it was held that an agreement with the co-lessee of the judgment-debtor to sell 
the property to him m consequence of which the co-lessee refrained from bidding does not of 
itself vitiate the sale (1908) 36 Cal. 226--9 C. L. 3. 244.] 

’ *[The Privy CoiincU m (1899) 23 Mad. 227 extracting this passage from judgment, 
state, " with the decision of ^at case no fault is to be fohnd. The decree-holder there was 
acting in concert with, and partially for the benefit pi, one who stood in fiduciary relation to 
the infant deht(»; and there was clearly a conflict between their duty and their interest. 
The passage extracted from the judgment was not necessary for the decision, and in their 
Lordships’ opinion it is too sneeping in terms. In Mahabir Pershad Singh v. Maenaghtm 
(1889) 16 Cal. 682 it is laid down that leave to bid puts an end to t^ disability of the mort¬ 
gagee, and puts him in the same position as any other purchaser. All purchasers are bound 
io|;ab84ain from breaches of trust and from intimidation or falsehood in keeping of bidders.’^ 
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U*>t.fCa.Um * SHAMA SOONBARY r. 

[3 Cal. 348] 

The 10th May, 1881. 

Present: 

Mr. Justice Morris and Mr. Justice Prinsep. 


Shama Soondary.Plaintiff 

versus 

Hurro Soondary and others.Defendants.* 


Valuation of Suit—Duty of Appellate Court—Court Fees Act (VIIof 1870), 

^ s. 12—Civil Procedure Cqde (Act X of 1877), s. fi78 

* A KUit was instituted and tnod on the merits m the Court of a Subordinate Judge 
without any objection being taken, either by the defendants or by the Court, that the plaint 
was msuffioiently stamped. The defendants appealed on the merits, and the Distnet 
Judge, being of opinion that the stamp on the plaint was inadequate, called upon the 
plaintiff to pay the additional fee which would have boon payable, had the objection been 
taken and the question rightly decided in the Court of first instance. 

Held, on second appeal, that the order of the Judge was properly made under s. 12, cl. li 
of the Court Fees Act, VTI of 1870. 

Kala Chand Sen V. Antmd Kristo Bose (2‘2W.R., 433.), dissented from. Section 678 
of the Civil I^ocedurc Code, explained. 

In this case tiie plaintiff sued to obtain from the defendants certain mkas, 
or general adjustment papers and account books of a business, which the plain¬ 
tiff alleged had been carried on by the defendants on behalf of the plaintiff’s 
deceased husband. The plaint was stamped with a ten-rupee stamp, though th^ 
plaint stated that “ the presumed loss for not rendering to me the account pa¬ 
pers sought for may amount to more than [349] Ks. 4,000. ” No objection 
was taken that the plaint was insufficiently stamped, and the Court of the 
first instance decided the case on the- merits in favour of the plaintiff. The 
defendants appealed, and the Judge, sm moiu, held, that before he could go into 
tbe merits of the ease, ho must, under s. 12, Act. VII of 1870 (the Court 
Fees Act), require the plaintiff to pay in such an additional amount as 
would make up the fee payable on a ■ suit valued at four thousand rupees. The 
plaintiff appealed to the High Court. 

Baboo Sreenath Das and Moonshee Serajul Islam for the appellant. 

Mr. Branson and Baboo Bykunt Nath Das for the respondents. 

The Judgment of the Court (Morris and Prinsep, JJ.) was delivered by 

HorPis, J.—The plaintiff, as a member of a partnership concern, brings 
this suit against her co-partners and certain persons, who have acted as servants 
of the concern, to obtain from them certain account papers which shb specifies. 
She estimates the loss arising from the defendants not rendering these accounts 
to her at Bs. 4,0CK}, but she values the suit at Bs. 10 only, as she seeks tq 

'Appeal from Appellate Decree, No. 917 of 1879, against the decree of J. C. Geddas, 
£sq., Judge of Tipper, dated the (ith January 1879, reversing the decree of Baboo Kally Dass 
Dmtt, Seqopd Subomiiiate Judge'of that distnct, dated the ICtii May 1877. ■ 
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obtain a simple declaratory decree, and intimates her intention of bringinfi a 
further suit for account after she has received the account papers which she 
requires. . 

The first Court framed certain issues, none of winch had reference to the 
valuation of the suit, and finally gave a partial decree in favour of the plaintiff’. 
Against this judgment the defendants appealed, and their memorandum of 
appeal was engrossed on a stamp of like valuation. The District Judge, on 
taking up the appeal, was of opinion that the plaint boro an inadequate stamp, 
and under the proviso in the 1st clause of s 12 of the Court Fees 
Act, VII of 1870, called upon the plaintiff to make good the stamp due upon 
the full amount of her claim viz., Bs. 4,000. As she failed to do this 
within the required time, the District Judge set aside the decision of the 
[360] Subordinate Judge “ as void for want of jurisdiction.” Against this 
order a special appeal has been preferred £o this Court, and the gi'ound takea|i is, 
that the District Judge has erred in law in the construction which he put iiponii 
the 12th section of the Court Fees Act; in other words, that, as no question re¬ 
lating to valuation for the purpose of determining the amount of fee chargeable 
on the plaint was decided by the Court of first instance, the Apjiellate Court 
was not competent, under the 2nd clause of s. 12, to raise the point of its own 
motion and require an additional fee to he paid. In suiiport of this contention, 
the case of Kala Chavd Sen v. Animd Kristo Bose (22 W. E., 433) is referred 
to, in which, in a case presenting somewhat similar circumstances, a Division 
Bench of this Court expressed the opinion that “ the object of the proviso, ” 
(to 8. 12) “ was no doubt to enable the Appellate Court to interfere for the 
protection of the revenue in a case where a question of that sort might be raised 
and improperly decided. In the present case, even if it be assumed 
that the stamp originally paid was, what it really was not, insufficient, there 
was no question .raised in the Court of first instance. It seems to us, therefore, 
that the Subordinate Judge ought not to have allowed to be raised on iJiis 
occasion a question which neither had been raised in the first Court, whore, 
if necessary, the amount of additional stamp might have been at once paid, 
nor. in the grounds of appeal. ” 

We observe that, in that case, the Court held that the stamp originally paid 
was hot insufficient, and therefore this expression of ojiinion relative to s. 12 of 
the Court Foes Act taking the form of an obiter dictum cannot be regai*ded as 
an authoritative declaration of the law. 

It appears to us that the words “every question relating to valuation . . , 
on a plaint . . . shall be decided by the Court in whicli such plaint is filed 
«&c., ” do not carry with them the meaning that a distinct question or issue 
relating to valuation must be raised and a formal decision thereon passed by 
the Court of first instance before a Court of appeal can interefere. The law, 
s. 54, Code of Civil Procedure, directs that a plaint shall be rejected if the relief 
sought is undervalued, and the plain- [381] tiffs, on being required by the Court 
to correct the valuation within a time to be fixed by the Court, fails to do so ; 
or if the relief sought is properly valued, but the plaint is written upon paper 
insufficiently stamped, and the plaintiff, on being required by the Court to 
supply the requisite stamp paper within a time to be fixed by the Court, fails 
to do so. 

No plaint can be accepted and registered until these preliminary questions 
of valuation and sufficiency of stamp have been detemiined by the Court, and 
therefore it seems to us that it would be straining the language of s. 12 to say, 

• 
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that the question relatin^j to valuation therein mentioned has only reference to 
a question raised as a distinct issue, and decided by the CJourt of first instance 
in the presence of, and as between, the parties to the suit. 

If then the Court of apjjeal should, as in the case now before us, consider 
that the plaint has been admitted “ to the detriment of the revenue, " the law de¬ 
clares that it “ shall require the party by whom such fee has been paid to pay as 
much additional fee as would have been payable had the question been rightly 
decided, ”—^that is, in the present case, that the plaintiff (respondent) shall pay 
the additional fee on his plaint. If he does not do so, “ provisions of s. 10, 
para, ii, shall apply, ” or “ the suit” (#.<?., the appeal “ shall be stayed until the 
additional fee has been paid. If the additional fee is not paid within such time 
as the Court shall fix, the suit shall be dismissed.” From this we understand, 
that, unless the plaintiff submits to the order of the superior Court, he loses any 
adjU^tage that he may have obtained»on his improperly-stamped plaint. This 
mactly what the District Judge has done in the present case, though the 
terms of his order that the suit is “ void for wfint of jurisdiction ” are not 
exactly in accordance with law. We understand him, however, to mean, that 
as the plaint was not properly adinftt^, the lower Court could not try the suit, 
and that, therefore, it must be dismissed on that ground, and not on its merits. 

But it is next contended, that an Appellate Court could not consider this 
matter, because s. 578 of the Code of Civil Procedure declares that “ no decree 
shall be reversed, «*5sc., on [362] account of any error, defect, or irregularity not 
affecting the merits of the case or the jurisdiction of the Court. ” This provision 
is a re-enactment of s. 360, Act VIII of 1859. But while the Act of 1859 was 
in force, the Court Fees Act of 1870 was passed, and s. 12 of that Act just 
quoted clearly made it the duty of a superior or Appellate Court to take action 
for the protection of the revenue, and to dismiss the suit, if the party in 
default did not pay in the deficient court-fee. 

That was clearly an exception to s. 350, Act VIII of 1869. The Code of 
1877 has merely followed m the steps of the Act of 1859. Section 12 of the 
Court Fees Act is still in force, and must be read with s. 578 of Act X of 1877 in 
the same manner as it was read with s 350, Act VIII of 1859. We are, there¬ 
fore, of opinion, that the judgment of the Court bi^ow is right, and we dismiss 
this special appeal with costs. 

Appeal dismissed. 


NOTBS. 

, [Seie, besides, 12 All. 129 , 16 Mad. 288 , JagannaDtalycr'a Court Fees. Aot (1904) pp. 
' 84 — 88.3 
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THEEMPBBSSp. BIASATALT li.Drr 

aLAOAi A/,I, alms BABU MIYK 

£7 Caf. 8821 * 

APPELLATE CEIMINAL. 

The 3rd June^ 1881. 

Present: 

Sir Bichard Garth, Kt., Chief Justice, and 
Mr. Justice Peinsep. 

In the matter of the Petition of Biasat Ali, alias Baba Miya, alias Bodiuzzuma 

The Empress 
versus 

Biasat ali^ alias Babu Miya, alias Bodiuzzuma. 

Forgery—Attempt to commit Forgery—Indian Penal Code 
(Act XLV of 1860), S.H. 465 and 511. 

A person cannot be convicted of an attempt to commit an offence under a. 511 of the 
Indian Penal Code, unless the offence would have been committed if the attempt charged had 
succeeded. 

A prisoner who was charged with attempting to commit forgery of a valuable security, 
was found guilty by the jury of attempting to commit forgery. The jury explained their find¬ 
ing by saying that the prisoner had ordered certain receipt forms to be printed similar to those 
used by the Bengal Goal Company, and that one of these forms had actually been printed and the 
[388] proof corrected by him ; that the prisoner had had an intention of making such addition to 
the printed form as would make it a false document; and that he did this dishonestly and with 
intent to commit fraud. The Sessions Judge sentenced the prisoner to rigorous imprisonment 
for one year under 8S.465 and 511 of the Indian Penal Code for attempting to commit forgery. 

Held, that the conviction was wrong, and must be set aside. 

In this case the prisoner was cliarged with cheating under ss. 417, 
419 of the Indian Penal Code ; with attempting to cheat under the same sec¬ 
tions and 8. 511; with abetment of forgery under ss. 109,116, and 465, and 
with attempting to commit forgery of valuable securities for the purpose of 
cheating, ss. 467, 468, and 511. The prisoner pleaded not guilty. From 
the evidence it appeared, that the prisoner had given orders to the 
Burdwan Press to print one hundred receipt forms similar to those 
formerly used by the Bengal Coal Company; tliat he corrected • one 
proof of those forms, and was suggesting further corrections in a second proof in 
order to assimilate the form to that at present used by the Company, when 
he was arrested by the police. The prosecution alleged that the prisoner 
intended to make use of these receipts and represent them to be those of 
the Bengal Coal Company for the purpose of cheating. The Sessions Judge 
considered that there was no ground for proceeding on the first and second 
oharges, as there was in his opinion no evidence of deception having been used 
when the printer of the Burdwan Press agreed to receive the money and to 
print the forms, and on those two charges, he directed the jury to return a 

* Criminal Appeal, No, 61 of 1881, against the order of W. H. Page, Esq., Officiating 
Sessions Judge of Burdwan, dated the 9th December 1880. 
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verdict of not guilty. On the other two charges, the jury were unanimous in 
finding the prisoner guilty of an attempt to commit forgery; not guilty of an 
attempt to forge a valuable security; and not guilty of abetment of forgery. 
When asked to explain the facts upon which they found the prisoner guilty, the 
jury said that the prisoner did order the receipt forms to be printed; that, though 
the form actually printed was not a document within the meaning of s. 29 of 
the Penal Code, the prisoner had an intention of making such addition to it as 
would make it a false document; and that he did this dishonestly and with intent 
to commit fraud. The prisoner was sentenced, under ss. 466 and [354] 511 
of the Penal Code, to be rigorously imprisoned for one year. The prisoner 
appealed to the High Court. 

Moonshee Serajul Iitlam for the prisoner. 

No one appeared for the Crown., 

The judgmeilts of the Court (Garth, C. J., and Prinskp, J.) were as 
follows:— 

Garth, G. J. —The prisoner ip tliis case was charged with an attempt to 
commit forgery, and the facts proved wei’e that he gave orders to the Burdwan 
Press to print one hundred receipt forms similar to those which were formerly 
used by the Bengal Coal Company ;that he corrected one proof of those forms, 
and was suggesting further corrections in a second proof m order to assimilate 
the form to that now used by the Company, when he was arrested by the police. 
The jury found him guilty of an attempt to commit forgery, “ in that he dis¬ 
honestly and with tlie intent to commit fraud caused a document to be printed 
with the intention of making such an addition to it as would make it a false 
document.” 

Assuming this finding of the jury, as to what the prisoner actually did, to 
be correct, the question is, whether he could be legally convicted of an attempt 
to commit forgery '? The definition of forgery in ss. 463 and 464 of the Indian 
Penal Code, so far as it is necessary to refer to it for our present purpose, is as 
follows :—Section 463 says, “ Whoever makes a false document, or part of a 
document, with intent to commit fraud, commits forgery. ” And by s. 464 a 
person is said to ” make a false document who dishonestly makes or executes 
a document, or part of a document, witli the intention of causing it to be 
believed that such document, or part of a document, was made, sealed or 
signed by or by the authority of a person, by whom, or by wliose authority, he 
knows that it was not made, sealed or signed. ” 

Now in this case the jury have not found that the receipt form in itself 
was a false document. If they had, they must have found the jirisoner guilty 
of forgery, and not of the attempt to commit it. They considered, and rightly 
oonsidered, as it seems to me, that without the addition of a seal or signature 
[355] purporting to be tlie seal or signature of the Bengal Coal Company, 
the printed form would not be a false document. Their view, as I understand 
it, was, that the commencing to print or write a document, which, when 
completed, was intended to be a false document, amounted, if coupled with 
the intent to defraud, to an attempt to commit forgery. 

But it has been suggested, tliat the printing and correcting of a form 
which is intended by additions, which are to be made to it, to be a false 
document, is in itself the making of a part of a false document within the 
ineaning of s. 464, and therefore amounts to forgery. If this were so, it seems 
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to me that the mere printing or writing of a single word upon a piece of paper, 
however innocent the word might be, would be the making a part of a false 
document, if it were coupled with an intention to add such other words to it 
as would make it eventually a false document. In my opinion this is very 
far from the meaning of s. 464 ; and I think that such a construction of the 
, section involves a misconception, not only of the word “make,” but also 
of the sense in which the phrase “ part of a document ” is used in the section. 

I consider that the “ making ” of a document, or part of a document, does 
not mean “writing” or “printing” it, but signing or otherwise executing it; 
as in legal phrase we speak of “ making an indenture ” or “ making a promissory 
note,” by which is not meant the writing out of the form of the instrument, but 
the sealing or signing it as a deed or note. The fact that the word “ makes " 
is used in the secj 4 io.n in conjunction with the words “ signs,” “ seals ” or “ exe¬ 
cutes,” or makes any mark “ denoting the*exocution, &c.,” seems to me very clearly 
to denote that this is its true meaning. What constitutes a false document, or 
part of a document, is not the writing of any number of words*which in themselves 
are innocent, but the affixing the seal or signaturo of some person to the document, 
or part of a document, knowing that tlie seal or signature is not his, and that 
he gave no authority to affix it. In other words, the falsity consists in the 
document, or part of a document, being signed or sealeil with the name or seal ^ 
-of a person who did not in fact sign or seal it. 

[3S6] Referring then again to the finding of the jury, the question in this 
case seems to be, whether what the prisoner did, amounted to preparation 
only, or to an actual attempt to commit the offence. 

In the case of Beg v. Cheeseman (Lee & Cave’s Rep., 145), Lord Black¬ 
burn thus defines an attempt to commit a crime. He says .—“ There is no 
doubt a difference between the preparation antecedent to an offence and the 
actual attempt, but if the actual transaction has commenced, which would 
have ended in the crime if not inteiTUjited, there is clearly an attempt to 
commit the crime : ” and in M'Phprson’s case (Dears & B., 202), Cockburn, 
G. J., says :—“ The word attempt clearly conveys with- it the idea, that if 
the attempt had succeeded, the offence charged would have been committed. 
An attempt must be to do that which, if successful, would amount to the 
felony charged.” It seems to me, that this definition of an attempt to commit 
an offence is a sound one, and t^iplymg it to the present case, the question 
is, whether what the prisoner did amounted to an attempt to make a false 
document. 

I have already said that, in ray opinion, the printed form was not in itself 
a false document, and that it would not have become a false document,- or part 
of a document (according to she definition in s. 464), until the seal or signature 
of the Bengal Coal Company had lieen forged upon it, so as to make it appear 
that such seal or'signature was that of the Bengal Coal Company. The prisoner, 
therefore, would not be guilty of the offence of forgery until the printed form 
had thus been converted into a false document; and for the same reason, I think 
that he would not be guilty of an attempt to com'mit forgery until he had done 
some act towards making one of the forms a false document. If, for instance, 
he had been caught in the act of writing the name of the Company upon the 
printed form, and had only completed a single letter of the name, I think that • 
he would have been guilty of the offence charged, becausie (to use the words of 
Lord Blackburn) “ the actual transaction would have commenced, which would 
have ended in the crime of forgery, if not interrupted.” But as it was, all that 
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he. did [8S7] consisted" in mere prei^ation for the oommission of the crime. 
He was no more guilty of an attempt to commit forgery in having the forms 
printed, than be would have been of an attempt to commit burglary by having 
a false key made of the house where he intended to commit the offence. 

I think, therefore, that the conviction should be set aside, and the prisoner 
discharged. He may think himself extremely fortunate that his premature 
arrest prevented him from completing what he evidently intended. 

PrlllBep, 3 . —I concur in setting aside the verdict of the }ury and the sen¬ 
tence passed on the appellant, because, in my opinion, the acts found by the 
jury to have been committed do not amount to an attempt, but at most only to 
a preparation to commit a forgery which might have proceeded no further. I 
agree in the opinion expressed by the Chief Justice regarding the legal definition 
of an attempt to commit an offence,— vie., that there must be something 
“ Commenced which would have ended in the crime if not Interrupted. ” The 
prisoner, must, ther^ore, be acquitted and released. 

Convietion set aside. 


NOTES. 

CPEMAL CODE—ATTEMPT.— 

In Mo Crea’s case (1893) IS All. 173 this docisioii wau disapprovod , See Mayne's Criminal 
Law (1904) Ch. XV. See alho (1889) Bat. 470 ; (1894) 22 C.d. 131 ; (1902) 1. B. L, R. 264.3 
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APPELLATE CIVIL. 

The 29th April, 1881. 

Present: 

Sib Eiohard Garth, Kt., Chief Justice, and Mr. 

Justice McDonbll. 

Jotendro Mohun Tagore and others.Defendants 

versus 

Jogul Kishore.(Plaintiff)”' 


Right, Title, and Interest, Sale of—Estate taken by Purchaser. 

The test to be applied in order to determine the exact interest which passes at sale under 
the words “ right, title, and interest ” of a Hindu widow in any properties, depends upon the 
question whether the suit in which the sale was directed was one brought against the widow 
upon a cause of action personal to herself, or one whidi affects the whole inheritance of the 
property in suit. 

The principle in Baijun Doobey v. Brij Bhookun Lull Amusti (L. B., 2 I. A., 276; S.> 
C., I. L. B., 1 Calc., 133) followed. 

* Appeals ftmn Original Decrees, Nos. 324 and 332 of 1879, and Nos. 88 and 74 of 1880, 
against the decree of Baboo Kxisto Chunder Chatteriee, Subordinate Judge of Nuddea, dated 
tM'12th of September 1679. 
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|[858j The property in dispute in this suit had heed sold in execution of a 
decree obtained against a Hindu widow named Sharodamoyee, and had been 
purchased by one Woomamoyee Burmohinia, the decree-holder. Subsequently 
Woomamoyee conveyed the property by deed of gift to her son Gour Mohun, 
by whom it was again sold to the Maharajah defendant (the defendant No. l). 
Sharodamoyee died in 1869, and her property devolved upon Behari Lall Ea^, 
the brother of her husband Norender Chunder Bai, as the next reversionary 
heir. A decree had been obtained by one Eaghub Chunder Banerjee against 
Behari Lall Eai, and in execution of this decree he attached the property in disi 
pute, which had been previously sold under the decree of Woomamoyee. The 
second sale took place in April 1870, and the property was then purchased by 
Eamdhone Chetlanghi (pr^ecessor of the defendant No. 3); and he, on the 
28th April 1878, sold it to the plaintiff. 

The plaintiff then brought this present suit against the defendants Nos. 1, 
2, and 3 ; the defend^int No. 2 being the patmdar of the defendant No. 1, and 
the defendant No. 3 being the representative of Eamdhone Chetlanghi, the 
plaintiff’s vendor. The suit was to obtain possession of the property on the 
allegation that, at the sale in execution against Sharodamoyee, Woomamoyee 
merely purchased the life-interest of a Hindu widow, and that, on the death 
of Sharodamoyee, the title of the defendant No. 1 became extinguished. 

The defendants contended, that the decree obtained by Woomamoyee 
against Sharodamoyee was decree against Sharodamoyee not in her personal 
character, bid) as representing her husband’s estate, and that the sale passed 
not only hat' tWn life-interest but the interest of the reversionary heirs as well. 

y ' ‘ 

From the report of the previous litigation between Woomamoyee 
and the other members of the family (contained in the Sadr Dewany 
Eeports foy 1869, p. 1659), it appears that Woomamoyee was the widow 
of one Bhoirub Chunder Eai, who died in 1822. On his death his five 
surviving brothers (one of whom was the father of Norender Chmider Eai, the 
husband of Sharodamoyee) took possession of his share under a hibantima, 
[359] which it was alleged that Bhoirub had executed in their favour shortly 
before his death, but his widow Woomamoyee continued to live in the family 
dwellinghouse and was supported from the income of the joint property. In 
1851 disputes arose between the members of joint family, and a partition of 
the joint property was made, but no share was allotted to Woomamoyee, on the 
ground that her husband Bhoirub had given his share to his surviving brothers 
by the hibanama. Being thus excluded from the inheritance of her husband, 
Woomamoyee brought a suit against all the members of the family, who had 
partitioned the family property amongst themselves, to set aside the hibanama 
alleged to have been executed by her husband, and to recover possession of the 
one-sixth share of her husband with mesne profits from the date of her dispos¬ 
session. The suit was dismissed by the Principal Sadr Amin ; but on appeal 
the Sadr Dewany Adawlut reversed the lower Court’s decision, and set 
aside the hibanama and awarded Woomamoyee possession of the one- 
sixth share of her husband with mesne profits. and costs: it was in exe¬ 
cution of this decree for mesne profits and costs that the property of Sharo- 
dampyee, who was one of the defendants in the suit, as representing her 
husband Norender Chunder, was attached and sold and purchas^ by Wooma¬ 
moyee. 

The Subordinate Judge held, that the cause of action, namely, dispossession 
of Woomamoyee by her co-sharers, having occurred after the death of Norender 
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Ohunder, and during ihe possession of Bharodamoyee, must be considered as a 
personal action against Sharodamoyee, for which her husband’s estate was not 
liable; and therefore her right and interest only, and not the estate itself, 
passed under the execution-sale to Woomamoyee : and he further found that the 
defendant No. 1, who held under that sale, was not entitled to retain posses¬ 
sion after the death of Sharodamoyee. Against this decision the defendant No. 
I appealed to the High Court, 

Mr H. Bell (with him Baboo Srmath Dass and Baboo Nil MadhubBose) for 
the appellants.—The decree obtained by Woomamoyee was not a personal decree 
against Sharodamoyee. The [360] suit was for the recovery of a one-sixth 
share of the family property, and was brought against all the members of the 
family who were wrongfully keeping her out of ijosseaaion. It Was, therefore, 
a suit against Sharodamoyee and the other members of the family as repre¬ 
senting the estate. The decree awarded Woomamoyee possession of the one- 
sixth share, and it also gave her mesne profits and costs. * These mesne profits 
and costs were as much a part of the decree as the decree for her specific share. 
If. the reversionary heirs are bound by that part of the decree which gave 
Woomamoyee her sjiecific share, they must he equally hound by that part of 
the decree which awarded mesne profits and costs. Sharodamoyee might have 
borrowed money to pay off tlie mesne profits and costs, and the loan would have 
been a legitimate charge on the estate : Grose v. Amirtamayi Dasi (4 B. L. E., O. 
J., 80.) When, therefore, Woomamoyee attached the property of Sharodamoyee 
in satisfaction of her decree for mesne profits and costs, slie was attaching 
for a debt for which lier husband’s estate was liable , and she was entitled 
to sell not only Sharodamoyee’s life-interest, but tlie estate itself: Bisto Behare^ 
Sahoy V. Lalla Bijjtiath Pe,rsad (16 W. R., 49), and Mohinui Chunder Boy v. 
Bam Ktshore Acharjee (23 W, R , 174). In considering what passes at an exe¬ 
cution-sale against a widow, the natui-e of the debt must be considered. If the 
debt was one binding on the reversioners, the whole estate passes: Ishan C. 
Mitter v. Buksh Ah So^idayur (Marsh., (514) The General Manager of the Baj 
Durbhunga v. Maharjah BamapiU Siiuj (14 Moore’s 1. 635) In execution- 

proceedings, it is not the form of the decree but the substance of the transaction 
which is considered : Btssessar Lall Sahoo v. Maharajah Luchmessur Smgh 
(L. R., 6 I. A.. 237). 

Baboo Unnoda Prosad Baner/ee, Baboo Mohmi Mohun Boy, Baboo Bashbe- 
hary Ghose, and Baboo Jogesh Chundei' Dey for the respondent,—The decree 
against Sharodamoyee for mesne profits and costs was merely a personal decree 
which she was bound to [ 861 ] satisfy. Even if it was a decree binding on the 
estate, the estate would not be liable, unless it was shown that she had no means 
at her disposal to pay the debt. She could only encumber the estate in case of a 
pressing necessity. A widow is bound to defray from the income of the estate all 
proper and reasonable charges : i^o/y X/aW V. Stewart (18 W. R. 121). 

But the decree for mesne profits and costs was a simple decree for money, and ivas 
in no way binding on the estate. Where the decree against a Hindu widow is in 
its terms only a iiersonal decree, the sale passes only a life-interest; Batjun 
Doobey v. Brij Bhookun Lai Awusti (L. R. 2 I. A., 275: S. C., I. L. R., 1 Calc. 
133). See also Kistomoyee Dassee v. Prosunno Narain C}iowdhry{6 W. R., 304). 
In Ntigender Ckmider Ghose v. S. M. Kanunee Dossee (ll Moore’s I. A., 241 ; 
S. C., 8 W. R., P. C., 17), the Privy Council held, that money paid by a mort¬ 
gagee to the Collector to stop the sale of an estate, was a mere pemonal debt 
binding on the widow in possession, but not binding upon the reversioners. 
The Privy Council there {fointout the form which a suit should take if it is 
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sdught to bind the reversioners. In the present case, it’ cannot be contended 
that the reversioners are bound, because all that was sold under Woomamoyee’s 
decree was the right and interest of Sharodamoyee. The recent case of 
Baijun Doobey v. Brtj Bhookun Lai Avmstt (L. R., 2 I. A., 276; 8. C., I. L. 
R., 1 Calc. 133), is a clear authority that where a widow’s rights and interests 
are sold, only the widow’s estate passes to the purchaser, 

Mr. H. Bell in reply cited Phoolchimd Lall v. Rughoobuns Stihye (9 W. 
R., 108) and Mayne’s Hindu Law, page 545, on the point that a Hindu widow 
is not bound to devote her private income to defray a charge binding on the 
estate. 

The judgment of the Court (Garth, C. J., and McDonell, I.) was 
delivered by 

-V'. 

Garth, C. J. —The two suits (Nos. 63 and 64) out of which this appeal 
arises were brought to recover possession of a sliare in an ancestral estate 
which originally belonged to Neelcanth Roy. 

[ 882 ] Neelcanth Roy left six sons, who lived together in commensality 
and carried on a joint business, each having a sixth of tlie ancestral property. 

„ .The eldest of these sons was Bhoirub Rai, who died leaving a daughter, 
Woomamoyee, and two grandchildren. 

Two days before Bhoinib’s death, it was alleged by Jiis brothers that he 
executed a hibanatna, the effect of which was to disinherit Ins own daughter 
and grandchildren, and to convey his share of the property (subiect to certain 
provisions for the maintenance of his own/armly) to his surviving brotliers. 

The existence of this alleged hibanama ajjpears to have been kept secret 
for some time. Bhoirub died m the year 1822, and after his death the family 
continued to live together as before m commensality, the eldest male member 
acting as the kurta. In 1851, however, disputes arose in tlie family. The 
hibanama was then brought to light, and a private partition took place 
amongst the brothers, excluding, of course, the iieirs of Bhoirub. 

Upon this a suit was brought by Woomamoyee and others, claiming, 
under, Bhoirub, to set aside the alleged hibanama, and the partition that had 
been made in pursuance of it, and the ultimate result of this suit before the 
Sadr Dewany Adawlut, was, that the hibanama and the partition were both 
set aside, and Bhoirub’s share of the property was restored to Woomamoyee, 
his next heir, who obtained a decree against the defendants for mesne profits 
and costs. 

Amongst others of the family who were made defendants in that suit was 
Sharodamoyee, the widow of Norender Oliunder Rai, wlio was one of Bhoirub’s 
nephews, and after obtaining hei decree, Woomamoyee took out execution 
against Sharodamoyee, and sold her shai'e of the family property in execution 
to satisfy the amount of mesne profits and costs. Woomamoyee herself became 
the purchaser at that sale, and having bought Sharodamoyee's share, conveyed 
it by gift to her son Gourmohun, who again sold it to Maharajah Jotendro 
Mohun Tagore, who is the principal defendant in the present suit. 

In the year 1869 Sharodamoyee died ; and on her death, Behari Lall Rai, 
her nephew, became her reversionary heir. [ 868 ] One Raghub Ohunder Banerjee 
had a decree against Behari, and under that decree he sold the right, title, and 
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interest which Behttri had in Sharodamoyee’s share of the family property. 
Bamdhone Chetlanghi purchased this interest at the sale, and conveyed it afterr 
wards to the present plaintifif in the names of two of his servants. 

These suits have now been brought by the plaintiff to recover the property 
from the Maharajali defendant, upon the ground that the Maharajah only 
purchased the right and interest of Sharodamoyee, which ceased at her death, 
and that the plaintiff is entitled to the reversion of the property as the' pur¬ 
chaser of Behari’s rights. 

Another question was raised in the (3ourt below, which in our view of the 
case is immaterial to this appeal,—namely, whether, assuming the plaintiff to 
be entitled to succeed at all, he is entitled to recover the whole property claimed, 
or only an eight-anna share of it. 

The defendant No. 2 is patnidar'of the Maharajah defendant, and therefore 
defends the suit in the same right and upon the same grounds as he does. 

The main question in the case is, whether, under the sale of the right, title, 
and interest of Sharodamoyee in her share of the family property, the whole 
inheritance of Norender Chunder Bai in that share passed to the purchaser, or 
only his widow’s interest, subject to the right of the reversionary heir to succeed 
to the property at her death. 

It is contended on the part of the plaintiff, that whatever the original object 
of Woomamoyee’s suit may have been, the decree which she eventually sought 
to enforce by execution as against Sliarodamoyee’s share of the property, was a 
mere money-decree of a personal nature for mesne profits and costs; and that, 
consequently, the sale under that decree could only pass Sharodamoyee’s interest, 
and could not affect Behari’s rights as the reversionary heir after Sliarodamoyee’s 
death. 

On the other hand it is contended by the defendants, that the express object 
of Woomaraoyee’s suit was to recover from all the defendants in the suit, and 
amongst them from Sharodamoyee, the whole of Woomamoyee’s share in 
the ancestral [364] property. It was not brought to recover from Sharoda- 
raoyee merely her own life-interest, but the entire estate in share which 
had been held by her husband, Norender, under the hibanama : and that the 
decree which was made against Sharodamoyee for the recovery of that share 
included not only Sharodamoyee’s life-interest, but the interest which Behari 
would have taken as reversioner, if Woomamoyee had failed in her suit. 

A somewhat nice question is thus raised for our determination, and several 
authorities have been cited on either side. 

One point which has been strongly urged upon us on behalf of the plaintiff 
is this, that, whatever might have been the nature of the decree obtained against 
Sharodamoyee and the other defendants, as in execution of that decree her 
right, title, and interest only was sold in the property in question, the sale 
would only pass her life-interest, and would not affect the interest of Behari 
after her death. 

We think, however, that this proposition is opposed both to principle and 
authority. It has been held over and over again, not only in this Court, but by 
the Privy Council, that thp words “ right, title, said interest ” of the execution- 
debtor must not be construed strictly, but with reference to the circumstances 
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under which the suit is brought, and the true meaning of the decree under which 
the sale takes place. And this was the more necessary in the case of sales 
which took place under the old Civil Procedure Code, because by s. 249 of the 
Code, the proclamation in every case was for the sale only of the interest of 
the execution-debtor. And as a matter of form and practice, all sales under 
that Act were of the right, title, and interest of the execution-debtor. It is, 
therefore, the duty of the Court in each case to ascertain carefully what was 
intended to be sold. 

Perhaps the most remarkable instance of the application of this rule occurs 
in the case of Ishan Chunder Mitter v. Buksh Ah Soudagur (Marsh Eep., 614) 
which has been more than once cited with approbation by the Privy Council. 
In that case a widow had been sued upon a bond given by her husband, and 
it appeared upon the proceedings, that the suit was really [365] brought 
against her, not in her own right, but' as the guardian of her infant son, 
who was his father’s heir. A decree was obtained against her in the 
suit, and under that decree her right, title, and interest in the property 
in question was sold to a purchaser. Now here the widow had in fact no 
right, title, or interest in the property in question. That property belonged 
wholly to her son ; and yet it was held that, under the sale of her right, title, 
and interest, the property which belonged to lier son passed to the purchaser. 

“Again, as an authority to the same effect, we may refer to the case of 
The General Manager of the Eaj Durbhimga v. Maharajah lianutput Singh 
(14 Moore’s I. A., 605). There a suit had been brought by A against B for 
arrears of rent, and B liaving died pending the suit, a decree was obtained by 
A against B's widow. In execution under this decree, the right, title, and 
interest of B's widow in certain property which had belonged to her husband 
was sold. In point of fact, the widow had no interest in that property, because 
it belonged to her husband’s son and heir: but the Privy Council held, 
reversing the decree of High Court, that, under that sale, the proiierty which 
W 4 >s then vested in the son passed to the purchaser. 

Again, as an illustration of how the words ‘ right, title, and interest’ may 
have a iflerent meaning according to the nature of the suit, and of the decree under 
which the sale takes place, we may refer to the case of Bisto Beharec Sahoy v. 
Lalla Byjnath Persad (16 W. B., 49). There, a suit had been brought and a decree 
obtained against a widow for a debt; and in execution of that decree her right, 
title, and interest in certain property which she had inherited from her husband 
had been sold. The reversioner then brought a suit to dispute the validity of 
the sale as effecting his interests , and it was held that the right of the rever¬ 
sioner to the property after the widow’s death, depended upon whether the debt 
had, or had not, been incurred by the widow for any necessity contemplated ‘by 
Hindu law. 

The learned Judges say :—“ If such necessity had been established, her 
right and interest would have included the entire estate which woidd have passed 
under the decree to the purchaser[366] in execution ; whilst if she had sold 
without such necessity, then all that would have passed under the sale would 
have been her life-interest.” Thereby clearly indicating, that, under the 
sale of her right, title, and interest, a different estate would have passed to the 
purchaser according to whether her debt had been incurred with or without 
legal necessity. 

We think, therefore, that we must look to the nature ol the suit, and of 
the decree against Sharodamoyee, to see whether under the sale of her right, 
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title, and intercut in the property in question her own life-interest only, or 
the wljole inheritance, passed to the purchaser. 

And this, we think, must depend \xpon whether the suit was brought 
against her upon a cause of action personal to herself, or one which affected 
the whole inheritance of the property in suit. This is tlie principle, as we 
understand, ujjon which the case of Bwjun Dooltey v. Bnj Bhookun Lall Avmsti 
(L. R., 2 I. A., 275; S. C., I. L. R., 1 Calc., 133,) was decided. The test 
applied in that case was, wliether the decree for maintenance was a personal 
one against the widow, or whether it affected the estate of the reversioner ; and 
as the Privy Council considered that the decree was a personal one against the 
widow, it was held, that, under the sale of her right, title, and interest in the 
projxirty sold, her own life-interest only passed to the purchaser. 

Now applying the same test m ^his case, we think it clear that Wooma- 
moyee's suit was not against Sliarodamoyee personally. Her object was to 
recover back from Sharodamovee and the other defendants in the suit her father's 
inheritance in the ancestral jiroperty, of wliich she had been dispossessed by 
the other members of the family under colour of the alleged hibanama. 

The suit was defended in the interest of Behary, the reversioner, as well as 
of Sharodamoyee herself. It was defended successfully in the Court of first in¬ 
stance ; anti there is no reason to supjiose that the defendants did not all 
honestly believe that the hibanama was a genuine instrument. 

The reversioner Behari was just as much interested as Sharodamoyee 
in the result of the suit. It was defended for his benefit [367] as 
well as hers, and the costs which were decreed against her were costs 
incurred by the plaintiff, not in prosecuting the claim against her personally, but 
also against the reversioner, whose rights she was bound to defend, and did 
defend, in resisting Woomamoyee’s claim to the inheritance. 


We have had rather more doubt with regard to the decree for rnesne 
profits; but we think that this portion of the decree necessarily followed'the 
othm'; and that Woomamojee must be considered as having I’ecovered the 
mesne profits in the same light and upon the same principle^ as she recovered 
the rest of her claim. \ 

The appeal will, therefore, be decreed, and tlie plaintiff’s suit will be dis¬ 
missed with costs in Ixith Courts. 


Appeal albtved. 


! NOTES. 

« 

[Tliis decision was affirmed by the Privy Council in (1884) 10 Cal. 986 P. C.-- II I. A. 
88 ,—^See the Notes to that case in the l^aw Boport Boprints.l 
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p Cal. 867] 

T7ie 4th May, 1881. 

Present: 

Sib Eichabd Garth, Kt., Chief Justice, and Mr. Justice MoDonell. 


Bajendro Kishore Singh.Plaintiff 

versus 

Bulaky Mahton and others.Defendants.* 


lArmtaUon—Exclusion of Ttme—Limitation Act (XV of 1877), s, 14. 

The defendants cut down and carried away some trees which had been growing on the 
plaintiff’s land. The plaintiff's manager brought a suit in his own name against the defen¬ 
dants for the value of the trees so cut and carried away. This suit was dismissed on the 
ground that the manager had no cause of action against the defendants. In a subsequent 
suit brought by the plaintiS against the defendants for the value of the same trees, he con¬ 
tended that the time occupied in the former suit ought to be excluded in computing the period 
of limitation prescribed for the second suit. 

Held, that the provisions of Act XV of 1877, a. 14, did not apply, and that the time could 
not be excluded, as the reason why the previous suit was dismissed, was, because it was 
brought in the name of the wrong person, not from defect of jurisdiction, or from any cause 
of a like nature. 


This was a suit brought by the Maharajah of Bettia for {inter alia) the 
value of certain trees which had been cut down [368] and illegally appro¬ 
priated by the defendants. The cutting of the trees was alleged to have taken 
place on or about the 11th May 1873. Shortly after that date the plaintiff’s 
manager instituted a suit for the value of the same trees; and this suit was, 
on the 31st of May 1877, finally dismissed, on the ground that the manager, 
as such, had no cause of action. The present suit was instituted on the 26th 
of November 1877, and at the hearing, the plaintiff argued that, in computing 
limitation, he was entitled to exclude the time occupied in the former suit under 
the provisions of the Limitation Act, XV of 1877, s. 14. This contention was 
overruled in the ^ourt of first instance, and the suit was dismissed with 
costs. This decision was upheld on appeal. 

The plaintiff then brought this second appeal to the High Court. 

Mr. ColUnson and Baboo Sreenath Banerjee for the appellant. 

No one appeared for the respondents. 

The judgment of the Court (Gabth, 0, J., and MoDoNELL, J.), so far as 
is material for the purposes of this report, is as follows:— 

GuPtl^ G. J. —It has been contended before us> that as regards the claim 
for the value of the trees, the plaintiff’s rights are saved by s. 14 of the last 
Limitation Act. 



proBonno Mookerjee, Second Subordinate Judge of Sarun, dated the 12th August 1879, affirming 
the decree of Baboo Taraprosonno Banerjee, Munsif of Chupra, dat^ the 17th Septem^r 
1878. 


3 OAD.—106 
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That section enafets, “that, in computing the period nnother suit 

during whioh the plaintiff has been prosecuting with due dihgenc , , 
against the defendants shall be excluded, when the preceding is 
the same cause of action, and is prosecuted in good faith in a Court whion, 
defect of jurisdiction or other cause of a like nature, is unable to entertain it. 


Now it seems that the plaintiff, some time ago, brought a suit for the value 
of these trees in the name of a person who sued as his manager; and the 
suit was dismissed by the High Court, on the ground that as manager 
he had no right to sue on behalf of the plaintiff. It is argued that this 
was a suit prosecuted by the plaintiff (within the meaning of s. 14) in good 
[869] faith, and in a Court which from defect of jurisdiction or other cause of 
a like nature was unable to entertain it. 


We think it clear that such a case is not within the meaning of s. 14. It 
was not from defect of jurisdiction oi' from any cause of a like nature that the 
previous suit brought by the manager was dismissed. The Court in which the 
suit was brought had a perfect right to entertain that suit 

The reason why it was dismissed, was because it was brought in the name 
of the wrong person. 

We think, therefore, that the Subordinate Judge in this case was quite 
right in holding that the claim for cutting down tlie trees was barred. 

Appeal dtsmissed. 


NOTES. 

[LIMITATION—SUIT BT WRONG PERSON.- 

See Mitra on Limitation (1911) Vol II, p 794. 

See also (1886) 8 All. 475] 

[7 Cal. 369] 

The 22nd April, 1881. 

Present: 

Mr. Justice Mitteb and Mr. Justice Maclean 
Hoolash Kooer.Appellant, 


versus 

Eassee Proshad and another.Bespondents.’^ 

Hindu law — Mitahshara — Minor — Partition—Specification of Shares under 

Land Begistration Act (Beng. Act VII of 1876)—Certijicate under Act 

XL of 1868. 

B, a Hindu governed by the Mitakshara law, died, leaving two minor sous, J and K, and 
(dso a widow L and two minor sons by her; the mother of J and K having predeceased him. 
On J's attaining majority, the Court of Wards, which had taken possession of all the property, 
withdrew from the management; and L then applied under Act XL of 1858, and obtained a 
oectifioate with respect of the shares of K and her two minor sons. Subsequently K having 

* Appeal from Order, Ne. 346 of 1860, against the Decree of H. Beveridge, Esq., Officia¬ 
ting Judge of Patna, dat^ t&e 15th September 1880. 
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attained majority, his riiare was excluded from the operftt ^ 

death of /, leaving S, his vddow, and an infant son by her, B applied iot B 
certificate, under Act of 1858, with respect to the property of her son, and it appeared thii 
K was incapable of managing the property. 


Held, that though the certificate granted to L had been improperly obtained, H was not 
entitled to one, as, no partition having taken place since B's death, the property was still the 
Joint family property. 


Held also, that neither the granting of the certificate to L, nor the registration of the 
specific shares of each of the co-owners under the provisions [870] of the Land Begistration 
Act, amounted to a partition such as to justify the Court in granting the certificate asked for. 


Ooivrah Koeri v. Oujadhur Pur shad (I. L. B., 5 Calc., 219) followed. 


This was an appeal against an order rejecting the appellant’s application, 
under the provisions of Act XL of 1858, for a certificate for managing the pro¬ 
perty of her minor son. 

The facts appear sufficiently for the purposes of this report from the 
judgment of Mr. Justice Mitter. 

Mr. Branson and Baboo MoJiesh Chunder Chowdhrif for the appellant. 

The Advocate-General (The Hon’ble G. C, Paul) and Baboo Chunder 
Madhub Gkose for the respondents. 

The judgments of the Court (MiTTEB and Maolean, JJ.) were as follows : 


Mitter, J. —This is an appeal against a judgment of the Judge of Patna 
rejecting the appellant’s petition for a certificate for managing the property of 
her minor son. Her husband, Joymungul, and Kassee, one of the respondents, 
were two uterine brothers, sons of one Byjnath, who left by another wife, Mussa- 
mut Larawun Koer (the other respondent), two other minor sons. The mother 
of Joymungul and Kassee is not alive. The present application was made after 
the death of Joymungul. It was opposed principally by Larawun Koer, on the 
ground that her minor sons, Kassee, and Joymungul, were members of a joint 
Hindu family of which no separation has yet taken place. It was, therefore, 
contended that, under the Mitakshara law, the minor son of J oymungul was not 
possessed of such property as could be taken charge of under the provisions of 
Act XL of 1858. The Judge, in accordance with this objection, has refused the 
application. 

It appears that, after the death of Byjnath, the whole of his property was 
taken charge of by the Court of Wards, all his sons then being under age. On 
Joymungul’s attaining majority, the Court of Wards withdrew their management, 
and relinquished [871j possession of the property. Mussamut Larawun Koer then 
applied under Act XL of 1858, and obtained a certificate in respect of the shares 
of Kasseeand her two minor sons. On Kassee’s attaining majority, and on his 
application, his share was excluded from the operation of the certificate granted 
to Mussamut Larawun Koer. After the land Begistration Act was passed, ti^ 
names of the four brothers were recorded with tlie specification of the shares 
of each. 

Notwithstanding these proceedings, the Judge finds on the evidence (and I 
think the finding is quite correct) that the property remained joint, and the 
profits of the property were enjoyed jointly by all the members, who lived in 
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oommensality wi^oifb' reference to their respective shares. There has not 
been any separate appropriation of the funds of the family or the profits arising 
from the landed-property^ « 

It has been contended before us, that the proceedings taken by Mussamut 
Larawun Koer under Act XL of 1858, and the registration of the names of the 
four brothers with the specfication of their respective shares, effected a valid 
partition under the Mitakshara law. 

We do not think that this contention is valid. It is true that, according 
to the true notion of the joint family under the Mitakshara law, no individual 
member can predicate of the joint property that he is the owner of a particular 
share, yet a declaration to that effect not accompanied by an intention to deal 
with a particular share separately would not constitute a separation of the joint 
family. Under the Land Begistratiqn Act, the joint owners are required to 
specify their shares, and accordingly the shares of the four brothers were 
specified. As to the certificate obtained under Act XL of 1868 by Mussamut 
Larawun Koer, it was evidently applied for, as the Judge remarks, under the 
impression that a certificate under the Act in respect of the property of a 
minor, who is a member of a joint Hindu family governed by the Mitakshara 
law, can be granted. 

I am of opinion that the decision of the lower Court is correct. The appeal 
is, therefore, dismissed with costs, which we assess at Bs. 80. 

[872] Maolean, J. —I fully concur as to the condition of the family as joint 
and undivided. I regret to be obliged to assent to the order dismissing the appeal. 
The family is in a peculiar position. The adult uncle of the minor is stated to' 
be incapable of managing. The mother of the other minor holds a certificate 
which she ought not to have obtained under the current exposition of the law, and 
no one can, as it seems, obtain a certificate to take charge of the estate of 
Joymungul's infant son. But the case of Gourah Koeri v. Gv^adhur Pwrshad 
(1. L. B., 5 Calc., 219) is authority which I must follow. 

Appeal dismissed. 



NOTBS. 

[HINDU LAW—PARTITION—INTENTION.— 

Mere registration of lauds in defined shares unaccompanied by an intention to be 
separate has been held to be inefiectual for a partition .—(1872) 8 B. L. R. 385 ; (1870) 
8 B.L.E. 396 ; (1877) 1 All. 437 ; (1886) 12 Cal. 96; (1896) 18 All. 176 ; 27 Cal. 515 ; 11 O.C. 
264 ; 381; 8 I. 0. 207 ; 11. C. 899 ; 8 I. C. 234. 

Bat it may be evidence of intention .—(1888) 10 All. 490.3 


844 



OOBINP LALL SEAL v. ROBERT KNIGHT IJ 1 .R. 7 CM. 878 

p Cal. 818] * • ' 

OBIGINAL CIVIL. 

The 80th June, 1881. 

Present: 

Mb. Justice Wilson. 

IN THE MATTER OF ACT I OP 1875. 

Gobind Lall Seal and others. 
versus 

Bobert Knight»and others. 

Distress Act (I of 1875)—Seizure of property in Possession of 

Mortgagees. 

Where moveable property upon leasehold premises has been mortgaged by the lessee, and 
the mortgagee is in possession, the landlord cannot seize it under a distress warrant, as it is 
Hot property “ belonging to the person from whom the rent is claimed,” within the meamng 
of s. 10* of the Distress Act 

This was a claim made by Indra Chundra Singh and Kanti Chundra Singh, 
to three Gripper printing presses, seized by the Court of Small Causes under a 
distress warrant for rent due for the premises in which the presses were standing. 
The Singhs claimed as mortgagees under two several indentures of mortgage and 
further charge, dated the 20th August and 24th September 1880, and asked that 
the warrant should be discharged. 

The case was transferred from the Small Cause Court to the High Court for 
hearing, under s. 16t of Act I of 1875. 

It appeared from the affidavits, that Gobind Lall and Kannylal Seal, the 
trustees of acertain settlement, let out on lease a [373] house, No. 3, Chowringhee 
Boad, to Bobert Knight, Nichols and Co., and Edgar Bois, the proprietors of 
the Statesman newspaper, for a term of four years, from the Ist of January 
1880, at a monthly rental of Bs. 450. By an indenture of mortgage, dated 
the 8th July, 1878, made between Nichols and Co., Bobert Knight, and Edgar 
Bois, of the first part; Bobert Knight, as the proprietor of the Indian Agricul¬ 
turist, of the second part; and Spicer Brothers, of the third part. The parties 

*[Bec. 10 :—^In pursuance of the warrant aforesaid the bailiff shall seize the moveable pro¬ 
perty found in or upon the house or premises mentioned in the 
Property which may be warrant and belonging to the person from whom the rent is 
seized. claimed (hereinafter c^led the debtor), or such part thereof as 

may in the bailiff’s judgment be sufficient to cover the amount 
of the said rent, together with the costs of the said distress. 

Provided that the bailiff shall not seize :— 

(a) things in actual use; or 

‘ (b) tools and implements not in use, where there is other moveable property in or upon 
the house or premises sufficient to cover such amount and costs ; or 

(c) the debtor’s necessary wearing apparel ; or 

(d) goods in the custody of the law], 

t[Sec. 16 ;-~£mpowers to transfer to High Court cases involving more than Rs. 1000]. 

* ), 
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of the first part mortgaged to Spicer Brothers, their exeoutons, administrators, 
and assigns, to secSure an advance of £3,000, all the several newspapers (before 
mentioned), and the oopynght and good-will thereof, and a lease then sub¬ 
sisting of the house No. 8, Chowringhee Boad, together \^dth all the plant, 
printing gear, and stock-in-trade in or about the said premises, used for the 
purpose of, or in connection with, the publication of the said newspapers. This 
mortgage contained a power for the mortgagees to enter on the premises and 
seize and take possession of any of the mortgaged properties on failure of 
payment of principal or interest on the advance made. 

By another indenture, dated the 20th August, 1880, Spicer Brothers assigned 
their interest in the properties mortgaged to them, under the deed of the 
8th July 1878, to Indra Chundra Singh and Kanti Chundra Singh ; and by an 
indenture, dated the 24th September 1880, the Singhs made further advances 
to the mortgagors on the same properMes. 

On the 18th January 1881, the Singhs demanded repayment of the monies 
advanced ‘as provided for in the several deeds of mortgage, and on default being 
made in 'payment, instructed their attorney to enter on and take possession of 
the premises No. 3, Chowringhee Boad, and the properties and effects assigned 
to them; and on the 7th February 1881 (amongst other things), possession was 
taken of the three Gripper presses on behalf of the Singhs, and the same, with 
other properties on the premises, were advertised for sale under the power-of- 
sale given in the mortgage securities. 

On the 15th February, 1881, the Seals applied to the Small Cause Court 
for the issue of a distress warrant for the recovery of eight months’ rent then 
due under the lease of the 1st [374] January, 1880, and on obtaining the 
warrant, seized the three Gripper presses standing in the premises. 

The Singhs, thereupon, claimed to be entitled to the properties seized as 
mortgagees in possession, under the several indentures of mortgage and further 
charge abovementioned, and denied all liability for the rent due. Interpleader 
summonses were issued by the Court of Small Causes for the hearing of the 
claim, and such hearing was transferred to the High Court by an order dated 
the 18th February 1881. 

Mr. Piffard (with him Mr. Stokoe) on behalf of the claimants.—Pro¬ 
perty has been seized which is not the property of the tenant. Under Act VII 
of 1847, no property, except that belonging to the tenant, could be seized : see 
Dwarkanath Btswas v. UddUchtim Addy (1 Ind., Jur., 361). The present Act 
is Act I of 1875, and allows property found on the premises to be seized which 
belongs to the person from whom the rent is claimed. We were not the tenants, 
but mortgagees in possession ; the precedent under Act VII of 1847 equally will 
apply to this Act. 

Mr. Jackson for the Seals. 

WilBOn, J. —This seems to me a clear case ; it is one under the Distress Act 
(I of 1875). That Act directs, by s. 21, that no distress shall be levied for 
arrears of rent except under the provisions of this Act, and, therefore, the rights 
of all parties must be found within the Act. Part IV deals with the levying of 
distress, s. 8 giving the time for distress, and s. 9 the mode of procedure. Sec¬ 
tion 10 points out the property which may be seized; that property must be 
" the moveable property «found in or upon the house or premises mentioned in 
the warrant,, and belonging to the person from whom the rent is claimed, here- 
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inafter called thejdebtor. " Under fchat'clause what la di&trainod is the property 
of the debtor, and not the property of any other person. Under the earlier Act 
(Act VII of 1847), the same was held to be law by Mr. Justice Phear in the case of 
Dwarkanath Biswas v. UddttchurnAddy (1 Ind. Jur., 361). Seotionl3 of the present 
Act, [376] goes on to provide for what is to be done if the validity of the distress 
is to be questioned. “ The debtor or any other person alleging himself to be 
the owner of any property seized under this Act, may, at any time within five 
days from such seizure, apply to any Judge of the said Court to discharge or 
suspend the warrant or release a distrained article.” Under that section, the 
application in this case was made to the Small Cause Court, and afterwards 
the hearing was transferred, under s. 16, bo this Court. The facts of the case 
are, that the distress was levied on the 1st of February 1881, and the 
claimants lay claim to the property seized, and their title is made out in this 
way,— viz., on tljp, 8th July 1878, to secure certain monies advanced by 
Messrs. Spicer Brothers, a certain newspaper and a lease then subsisting, and 
stock-in-trade, were mortgaged to the Spicers with the usual proviso for 
redemption, and in default of repayment of the money advanced, the usual 
powers to enter and take possession were given. By a deed dated the 21st 
August 1880, to which Spicer and others were parties, the mortgagees 
assigned to the present claimants the whole of the mortgaged premises 
to secure an advance made by them. A third deed, dated the 24th Septem- 
•ber 1880, was executed in consideration of further advances by the claimants, 
and the further advances were secured in the same way, viz., on the 
same property mortgaged in the two other deeds. It appears that default 
was mode, and the present claimants entered into the premises and took 
possession of the printing apparatus, and remained in possession from the 7th 
September, till they were disturbed by the distress on the 15th February. The 
question then arises, whether the present claimants are entitled to retain posses¬ 
sion. I think they are. Where legal and equitable estates are recognized, the 
claimants should be considered as the sole owners of the property subject to the 
equity of redemption. 

They being entitled to apply under s. 13, then follows the question, was the 
property such as the landlord was entitled to seize under s. 10. The same 
reasoning leads to the conclusion that the property did not belong to that des¬ 
cription of property mentioned in s. 10. I think the claims must be allowed, 
the Court officers will withdraw from this propei’ty, and the claim-[876]ant8 are 
entitled to their costs in the Small Cause Court, and costs in this Court on 
scale No. 2. 

Claim allowed. 

Attorneys for the claimants: Messrs. Boherts, Morgan, <& Co. 

Attorney for the landlord : Mr. Carruthers. 


NOTBS. 

[Act I of 1875 was repealed by Act XV of 1882.3 
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[7 Cal. 8763 

APPELLATE CIVIL. 

The 16th May, 1881. 

Present; 

Mr, Justice Cunningham and Mr. Justice Peinsep. 

Tarini Pershad Misra and another.Defendants. 

versus 

Mahamud Chowdhry and others.Plaintiffs.’’’ 

Settlement—Appeal from Settlement Proceedings—Regulation III of 1872, 

8. 5—Notification of the Lieutenant-Governor of the 7th May 1872—Act 

XXXVII of 1865, s. 2. 

The officers appointed under s, 2 of Act XXXVII of 1855, and not the Settlement 
Officers as such, are the persons empowered to try such suits as are referred to by Reg. Ill 
of 1872, 8.6, and to certify issues to the Civil Courts under that section. 

The notification of the Lieutenant-Governor, dated the 7th May 1872, being still in force, 
the Settlement Officers have no power to deal with such cases. 

Where a Settlement Officer referred certain issues to a Deputy Commissioner as a Civil 
Court under Beg. Til of 1872, s. 5, to be dealt with by him, and he gave a decision thereon 
and certified the same to the Settlement Officer, and it appeared that the deputy Commissioner 
had previously been invested with the powers of a Settlement Officer, and the proceedings were 
subsequently returned to him for the settlement record to be amended in conformity with his 
findings, he being thoroughly conversant with all the facts of the case, and he accordingly 
passed an order and amended the record, defining the areas to which the plaintiffs were 
entitled: 

On appeal against that order, — 

Held, that, so far he w.a3 acting as a Civil Court, the Deputy Commissioner had no juris¬ 
diction to try the issues sent him or deal with the case, but that inasmuch as he was vested 
with the powers of a Settlement Officer and was fully competent as such to deal with the case 
himself, seeing that the [8773 parties could not in any way be prejudiced by the irregularity 
committed the High Court would not interfere to set aside the order. 

Held also, that treating the action of the Deputy Commissioner as that of a Settlement 
Office, the Hi^ Court had no jurisdiction to hear the appeal. 

This was an appeal from the finding of the Deputy Commissioner of Nya 
Doomka, ^ven on the 18th June 1879, on certain issues referred to by the 
Settlement Officer under s. 5 of the " Sonthol Fargannas Settlement Begnlation,” 
Beg. Ill of 1872. 

The material facts of the case were as follows :— 

On the 17th August 1864, the plaintiffs respondents, purchased, at an 
execution-sale of the Beerbhoom Civil Court, the rights of three judgment-debtors 
in certain lakhiraj lands in the Bonthal Pergannas. In execution of another 

* Appeal from Original Detaree, No. 22 of 1680, against the decree of W. Oldham, Esq., 
Officiating Deputy CommisBionw of Nya Doomka, dated Idie 18th June 1879. „ 
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decree, they again, on the 25th November, of the same year, 

of the same judgment-debtors in the same property as well as th6 ngtits m 

two other persons. 

On the aist July 1866, the plaintiffs applied for possession of their auction- 
purchase under s. 263 of Act VIII of 1869, by ejectment of the judgment-debtors. 
The present defendants objected, but the Court of execution did not think 
proper to decide their objections, and reserving such matters lor a separate suit, 
passed an order under s. 264. 

On the 13th June 1876, the plaintiffs sued under s. 26 of Eog. Ill of 1872, 
for possession of the purchased properties, fcogethoi with mesne profits, stating 
that their cause of action had arisen in Magh 1273, - i.e., January-February 
1867,—the date on^which tliey were dispossessed horn the possesion obtained 
under s. 264. • 

On the 8th January 1877, the plaintiffs obtained a decree for possession. 
From this decree the defendants appealed, but, on obtaining a settlement of the 
disputed lands on 2nd July 1S77, they subsequently withdrew their appeal. 

On the 13th August 1877, the plaintiffs gave a receipt acknowledging that 
they had been put into possession of the disputed property under a purwanah 
of. the Court. 

On tlie 22nd August 1877, the defendants raised objections to the order 
of delivery to the plaintiffs, and on the 25th August [3783 1877, the 
purwanah, under which delivery was given to the plaintiffs, was cancelled, on 
the ground that, as the land in question had been settled before the execution of 
the decree, the decree must, in compliance with s. 26 of the Begulation, remain 
unexecuted, and the former holder be kept in possession. From this order the 
plaintiffs appealed to the Commissioner. Their apjreal was rejected on the 19th 
December 1877, a promise being at the time recorded, that, at the time of 
hearing the plaintiffs’ settlement appeal from the order of the 2nd July 1877, 
which had at that time been filed, the whole question should be fully considered. 

On the 11th June 1878, the Commissioner, sitting in appeal from the order 
of the 2nd July 1877, and referring to the promise given in his order of the 
19th December 1877, reviewed the whole case and directed it to be reopened 
by the Settlement Officer. He observed that, under s. 5 of Beg. Ill of 1872, 
officers empowered to hear suits for land might refer issues to Courts 
established under Act VI of 1871, and that tiie Local Government had selected 
Settlement Officers to hear such suits. Accordingly he directed the Settlement 
Officer to call upon the plaintiffs to file a statement of their claim, to enter it 
as a suit upon his file, and to refer five issues, which he drew up, to the Courts 
established under Act VI of 1871. 

In compliance with this order the plaintiffs, on 16th June 1878, filed their 
petition, and, on the 15th July 1878, an amended petition containing further 
particulars. 

The Settlement Officer, on the 20th of July 1878, forwarded to the Deputy 
Commissioner of Nya Doomka the petition, together with the settlement pro¬ 
ceedings and his certificate under s. 5, Beg. Ill of 1872, referring the five issues 
for decision by the Deputy Commissioner as a Civil Court. 

On the 18th June, 1879, the Deputy Commissioner of Nya Doomka, who 
bad, previously on the 8th April 1879, been invested with the powers of a 
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Settlement Officer, gave a decision upon the five issues referred to him, which 
he certified to the Settlement Officer. On the 24th July 1879, the Settlement^ 
Officer, dealing with the Deputy Commissioner’s decision on the five issues, andf 
referring to the circumstance that the Deputy Commissioner [879] had been 
invested with the powers of a Settlement Officer, returned all the proceedings 
to that officer, in order that, he being thoroughly conversant with the case, 
should amend the settlement record in conformity with his findings of the 18th 
June. In compliance with this order the Deputy Commissioner, on the 12th 
August 1879, acting in his capacity as a Settlement Officer, passed orders in the 
case, amending the settlement record in accordance with his finding of the 18th 
June 1879, and defining the areas to which the plaintiffs were entitled. 

After having failed to obtain an order from a Division Bench of the High 
Court to set aside the order in the course of its extraordinary powers under s. 
16 of the Charter Act, the defendants, *bn the 11th September 1879, petitioned 
the High Court to admit an appeal from the finding of the 18th June 1879. As 
the right of appeal was doubtful, tlie Division Bench of the High Court, before 
admitting an appeal, granted a rule in order to give the respondents an opportu¬ 
nity of showing cause against it In showing cause against this rule, it was 
urged, first, that the decisions of the Sonthal Officers, vested with powers of 
Odhrrts under Act VI of 1871, were not appealable to the High Court; and, next, 
that the order of the 18th June 1879 was not a decree appealable under Act X of 
1877. The Court held, that an appeal from judgments of the Civil Court on eases 
properly certified under s. 5 of the Begulation, would lie to the High Court, and 
expressing a doubt as to the legality of the reference made in the present in¬ 
stance by the Settlement Officer, which led to the finding of the IBtli June 1879, 
left that question open for decision on the hearing of the appeal. 

That appeal accordingly now came on to be heard. 

Baboo Molmiy Mohun Boy and Babo Hurry Mohun Chuckerlnitty for the 
appellants. 

Baboo Sreenath Das, Baboo Chundra Madhub Ohose, and Baboo Koroona 
Sindhu Mookerjee for the respondents. 

The judgment of the Court (CUNNINGHAM and Prinsep, JJ.) was deli¬ 
vered by 

Cunningham, J. (who, after stating the facts as above, con- [880] tinned).— 
The first question which calls for consideration is, whether we can regard the 
decision of the Deputy Commissioner of 18th June 1897 as a finding of a CivU 
Court on a case properly certified under s. 5 of the Begulation. 

By Beg. Ill of 1872, s. 6, it was provided that, pending the settlement, 
suits regarding land and rent should be excluded from the ordinary jurisdiction 
of the Civil Courts established under Act VI of 1871. “Such suits,” it was 
provided, “ shall be heard and determined by the officers appointed by the 
Lieutenant-Governor under s. 2, Act XXXVII of 1866, or by the Settlement 
Officers hereinafter mentioned, according as the Lieutenant-Governor shall from 
time to time direct.” 

By a notification of the 7th May 1872 the Lieutenant-Governor directed 
that, until further orders, the officers appointed under s. 2 of Act XXXVII of 
1855, should entertain and adjudicate suits for land under s. 6 of the Begulation. 
According to this notificatfon the officers appointed under s. 2 of Act XXXVll 
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of 1855, and not the Settlement Officers as such, are tHe ijersons empowered 
to try suits, and consequently to certify issues to the Civil Courts 
*under s. 5 of Eeg. Ill of 1872; We are not aware of the grounds on which 
the Commissioner finds that, under a Eesolution of tlie Lieutenant-Governor 
“ the Settlement Officers are selected to deal with cases under s. 6,” and 
consequently to certify under that section. No such Resolution has been 
brought to our notice, nor upon inquires directed by ourselves could any such 
Eesolution bo found ; we are, therefore, constrained to hold that the notifica¬ 
tion of the 7th May 1872 is still in force, and that no such power has been 
• conferred on the Settlement Officers. So far, then, as he was acting as a Civil 
Court, the Deputy Commissioner, Mr. Oldham, had no jurisdiction to try the 
issues sent to him. It appears, however, that he was vested with powers as a 
Settlement Officer, and as such would be fully competent to deal with the case 
himself. Regardiqgi therefore, all proceedings taken as purely settlement-pro¬ 
ceedings, we do not think that the parties can in any way be prejudiced by the 
irregularity committed in sending the case to him under s. 5. But if he has been 
acting as a Settlement Officer, we have no jurisdiction to hear any appeal from 
[381] his orders. Such orders are apjiealable elsewhere, and provision has 
been made by the Regulation for enabling them to be questioned in a civil 
suit by the party injuriously affected. 

* 

We accordingly dismiss this appeal with costs. 

Appeal dismissed. 


[7 Cal 3813 

The 28th April, 1881. 

Present: 

Mr. Justice Mitter and Mr. Justice Maclean. 


Gunga Bishen Bbugut and others.Defendants 

versus 

Raghoonath Ojha.Plaintiff." 


Suit for Possession—Res Judicata—Finality of Decision—Civil Procedure Code 

(Act X of 1877), s. 13.1 

In a salt to recover possession of certain land, whore it .ippoared that thoro has been a 
previous suit between the same parties with respect to the same land, in which the then plain¬ 
tiffs sought to have their possession confinued, and that in that suit the lower Courts had 
decided the case both on the question of title and of possession, but on sjiocial appeal the 
High Court had dealt only with the question of po.sso8siou, and in dipsimssing the appeal had 
not gone into the question of title and the defendant in that suit subsequently sued to recover 
possession of the land.— 

Held, that the question of title was still open between the parties, and had not been 
heard and finally decided by a Court of competent jurisdiction in a former suit within the 
meaning of s. 13 of Act X of 1877 {Civil Procedure Code). * 

* Appeal from Appellate Docreos, Nos. 3099 and 2100 of 1879, against the decree of 
A. y. Palmer, Esq., Judge of Shahab^, dated the 14th June 1879, afiirming the decree of 
Baboo Nepal Ohunder Boas, Second Munsif of Buxar, dated the 23rd Of DcKSember 1878. 

tCfi.». supra, 7 Cal. 23.3 
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Tei$ Wfis A suit bronghi to recover possession of fivebig^ rtLliTphaSo 
pl&intiff alleged that the land in dispute was the property Oione ^ 
Dobey, and that he had become the purchaser of it at an auction-saie on 
the 20th March 1874, such sale being held in execution of a decree 
which he hod obtained against Fhagoo Dobey ; that he had obtain^ the 
sale-certificate on the 4th June 1874» and that delivery of possession by 
the execution Ooxnrt was effected on- the 27th June of the [S82J 
same year, but that the defendants had resisted him in taking possession. 
He further stated that the defendants had subsequently brought a suit for con¬ 
firmation of their possession,* alleging that the land in dispute did not belong to i 
Fhagoo Dobey, but to one Bishen Dyal Dobey, and that they were in possession 
of it, having purchased it at an auction-sale, in execution of a mortgage-decree, in 
the year 1867 ; but that that suit had been dismissed from the first to the final 
Court of appeal. He, therefore, now contended that the question of title to the 
land had been decided in that suit, and that he was entitled to recover posses¬ 
sion thereof. 


The defendants set up the same title in this suit as they had alleged in the 
former suit; and further stated, that the sale at which the plaintiff had become 
the purchaser was collusive, and that he had previously attempted to have the 
property sold, but on their objection the Court had ordered the property to be 
exempted from sale, holding that they, the defendants, wore in possession. 
They also contended that the question of title had not been determined in the 
previous suit, and that it had been dismissed solely on the ground that they 
had been unable to prove their possession which they then sought to have 
confirmed. 


It also appeared that the defendants had brought a suit for recovery of 
possession, but the question in both suits being the same, the Munsif decided 
that his judgment in this suit should govern that as well. 

Both the lower Courts awarded a decree in favour of the plaintiff and 
refused to deal with the question of title, holding that it had been decided in 
the previous suit, the question having been adjudicated on by the Munsif’s 
and the District Court, and the findings of those Courts had not been set aside, 
although the High Court had dismissed the special appeal on the groimd of 
possession only. 

Against this decree the defendants now specially appealed to the High 
Court. 

Baboo Taruck Nath Paulit for the appellants. 

Mr. M. h. Sandel for the respondent. 

[383] The judgment of the Court (Hitter and Macleah, JJ.) was 
delivered by 

Mitter, 3, —^This was a suit to recover possession of five bighas of land 
under the following circumstances. The plaintiff alleges that it was the pro¬ 
perty of one Fhagoo Dobey, and that, in execution of a decree against him, it 
was sold and purchased by him on the 4th of June 1874, and possession was 
delivered by the execution Court on the 27 th of June following ; but the defen¬ 
dants having resists 1 the plaintiff in taking possession, he is obliged to 
bnng this suit. It is also stated in the plaint that the defendants had brought 
a suit against the plaintiSE for confirmation of their possession over, and declara- 
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tion of their title in reaped of, the land in suit « a ' “*'* *** 

from the first to the final Court of appeal. dismissed 

that the question of title has been decided conoWeiy inkprevfourBun'St 
the defendants and in his favour. The defendants deny that the question 
of title was finally decided in the previous suit. Then upon the merits they 
say, that the land in suit belonged to one Bishen Doyal, and that, in execution of a 
motogage-decree, it was sold and purchased by them in 1867; that, subsequently 
in 1873, when the plaintiff attempted to sell it in excution of his decree against 
Fhagoo Dobey, they intervened, and their intervention was allowed ; but in the 
next year— i.e., in 1874—the plaintiff managed to have the property sold 
again without their knowledge. The two Courts below have awarded 
a decree in favour of the plaintiff without deciding the question of conflict¬ 
ing titles to the land in suit arising between the contending parties. They 
are of opinion tlmt, the effect of the previous suit was to declare the 
plaintiff’s title, and negative that of thtf defendants. It is contended before 
us in this appeal that the lower Courts are wrong in the view which they have 
taken of the effect of the previous litigation. We are of opinion that this 
contention is well founded. It appears that the former case was decided in 
favour of the plaintiff in the two Courts below. The decision was confirmed 
in special appeal to this Court. There was a further appeal to this Court under 
s. 15 [884] of the Letters Patent, and the final judgment was expressly based upon 
the-ground that the plaintiff had failed to prove his possession. The learned 
Judges who decided the appeal say, “ we consider, therefore, that this suit 
should be dismissed upon this ground only, that the plaintiff has not established 
that he is in possession of the land in question of which he seeks to be confirmed 
in possession.” Therefore, the effect of that litigation was, that the final Court 
declared that the plaintiff’s suit should be dismissed upon this ground only, vtz., 
that he failed to prove his possession although he sought for confirmation of 
possession ; and therefore in the view of the final Court of appeal, the decision 
upon the question of title between the parties was wholly unnecessary. That 
being so, it cannot be said that this case comes within the provisions of s. 13 of 
the Code of Civil Procedure. That section says, that no Court shall try any 
suit or issue in which the matter directly and substantially in issue has been 
heard and finally decided by a Court of competent jurisdiction in a former suit. 
In this case, supposing that there was a decision by the Courts below in the 
previous suit on the question of title, it was not & final decision, as it was brought 
up in appeal before the High Court, and that Court, in dismissing the plain¬ 
tiff’s suit, decided that it was not necessary to go into the question of title, and 
based its decision entirely on the ground that the plaintiff had failed to prove 
his possession. That being so, we think that the question of title is still open 
between the parties. The decisions of the lower Courts are, therefore, erroneous, 
and must be set aside. The case will go back to the Court of finst instance 
for the determination of the question of title, that question being whether 
the lands in suit belonged to Pliagoo Dobey as alleged by the plaintiff, or to 
Bishen Doyal Dobey as alleged by the defendants. Costs to abide the result. 

Case remanded. 


NOTBS. 

{fiBB JUDICATA—FINAL JUDGMENT.— 

8 Gal. 631 IB a decision that is similar. Sea also (1907) 5 C. L. J.‘ 663 ; (1900) 25 Bom. 
115 : (1893) 3 0. 0. 273.] 
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[385] APPELLATE CEIMli^AL. 

The 27th May, 1881. 

Present : 

Mr. Justice Mittbr and Mr. Justice Maclean. 

Damodur Biddyadhur^Mohapatro and another.Petitioners 

versus 

Syamanund Dey.Opposite party." 

Breach of the Peace—Criminal Procedure Code {Act X of 1872), s. 630 —"i 
Omission of Magistrate to record Prchnmiary Proceeding. 

In order to justify a Magistrate in interfering under s. 530 of the Criminal Procedure 
Code, it is necessary that he should be satisfied that there exists a dispute conoommg land 
which 18 likely to induce a breach of the peace — i.e., there must bo a reasonable apprehension 
that a disturbance of the peace is likely to occur, rendering it necessary for him to take 
immediate steps to prevent it, and not merely that it is probable a breach of the peace may 
occur, if proceedings under s. 530 bo not taken. 

Queere, —Whether it is necessary that a preliminary proceeding should first bo recorded 
to give the Magistrate jurisdiction ? 

This rule arose out of a proceeding under a. 530 of the Criminal Proce¬ 
dure Code. It appeared that the Magistrate had, in the first instance, omitted 
to record a preliminary proceeding, as required by that section, stating the 
grounds of his being satisfied that a dispute likely to induce a breach of the 
peace existed. But m his final judgment he stated that he was satisfied that 
there was a dispute going on , that there had been criminal cases during the 
past few months between the two parties in coimection with the disputed land ; 
and that it was not, therefore, unlikely that, under the circumstances, there 
might be a breach of the peace. He, accordingly, declared that Eajah 
Syamanund Dey was entitled to retain possession of the disputed land until 
ousted by due course of law. The petitioners, accordingly, obtained a rule 
from the High Court calling on the opposite party to show cause why the 
order of the Magistrate should not be set aside. 

[ 886 ] Mr. Branson and Baboo Umhica Churn Bose in support of the rule. 

Mr. M. M. Ghose and Bahoo Obhoy Churn Bose showed cause. 

The judgment of the Court (Mitter and Maclean, JJ.) was delivered 
by 

Hitter, J.— In a proceeding under s. 530 of the Criminal Procedure Code 
between the petitioner and the opposite party regarding the possession of 1,100 
mans of julpai lands, the Deputy Magistrate of Balasore, on the 14th February 
last, confirmed the opposite party in possession. The record shows that no 

* Criminal Motion, No. 109 of 1881, against the order of Baboo Gopal Chunder Mookerjee, 
Deputy Magistrate of BMasore, dated the 14th February 1881. 

tCs- V. supra, 7 Oal. 47.3 
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preliminary proceeding, stating the grounds upon which the Magistrate was 
satisfied that a dispute likely to induce a breach of the peace existed, was 
recorded. Probably on this ground, at the final hearing, objection was taken 
to the jurisdiction of the Magistrate, and he deals with this question in the 
final judgment. 

One of the grounds upon which this rule was obtained was, that the 
Magistrate having omitted to record the preliminary proceeding referred to 
above, the whole proceeding was ultra mres, and therefore should be set aside. 
It has been contended on behalf of the opposite party that, as the final judgment 
shows that the Magistrate was satisfied of a dispute likely to induce a breach 
of the peace existing, the mere omission to record a preliminary proceeding, 
as is required by the 2nd para, of s. 630, is an immaterial irregularity, which 
would not warrant tJuB Court, under s. 283''' of the Criminal Procedure Code, 
to quash the proceedings of the lower Court. On the other hand, it was 
broadly contended, that the omission to record this proceeding is, under all 
circumstances, a fatal error which would justify this Court in setting aside 
the proceeding, the provisions of s. 283 notwithstanding. The decision cited 
before us, Shetkh Munglo v. Durga Narain Naq (25 W. P., Cr., 74), certainly 
supports this contention. But there is a decision, Gour Mohun Majee v. 
Doollubh Majee (22 W. K., Cr., 81), which rules the contrary. 

“ £387] Whether the one or the other contention is correct, it is clear to us, 
upon the authority of the cases cited below, that a Magistrate would have no 
jurisdiction under s. 630 unless he was satisfied that there exists a dispute 
concerning land, and which dispute is likely to induce a breach of the peace ,— 
i.e., there must be a reasonable apprehension thst a disturbance of the peace is 
likely to occur rendering it necessary for the Magistrate to take immediate 
action under s. 530 to prevent the apprehended breach of tho peace— Harvey 
V. Brice (4 W.R., Cr.,2 6), Detvan Elahee Newoz Khan v. Suburunmssa (5 W.E,. 
Cr., 14), Mussamut Anundee Kooer v. Eanee Soonaet Kooer, (9 W. R., Cr., 
64), Kashi Kishor Roy v. Tarinee Kant Lahori (3 B. L. R., Cr., 76), In re 
Sutherland (9. B. L. R., 229) Gour Mohun Majee v. Doollubh Majee, (22 W. R., 
Cr., 81), In re Mussamut Zuhoorun (6 W. R., Cr., 4), Raneegunge Coal Associ¬ 
ation Limited v. H&n Lall Ghatwal (24 W. R., Cr., 17). 

We have considered the finding of the Deputy Magistrate upon this point 
in bis final judgment, and we are of opinion that it is not sufficient to give him 
jurisdiction under s. 530. It seems to us that what he says is, that it is 
probable that a breach of the peace will occur if a proceeding under s. 530 be 
not taken. This finding would not give him jurisdiction. 

•[See. 283 :—No finding or sentence passed by a court of competent jurisdiction shall be 

reversed or altered on appeal on account of any error or defect. 
Finding or sentence when either in the charge or in the proceedmgs on or before trial, or on 
reversible by reason of aocoimt of the improper admission or rejection of any evidence, 
error or defect in charge or or by any misdirection in any charge to a jury, unless such error 
proceedings. or defect has occasioned a failure of justice, either by affecting 

the due conduct of the prosecution, or by prejudicing tho prisoner 

in his defence. 

No irregularity in the proceedings up to trial is a sufficient ground for reversing any 
judgment, sentence or order mode or passed in a trial properly held. 

In case the accused person has been sentenced to a larger amount of punishment than 

could have been awarded for the offence whic^, in ^e judgment 
Appellate Court may of the Appellate Court, is proved by the evidence, the Appellate 
reduce punishment. Court may reduce tho punishment within the limits prescribed by 

the Indian Penal Code or any law for the time being in force for 

such offence!. 

• 
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We, therofore, set aside his order and make the irale absolute. 

Buie made absolute. 


NOTBS. 

[BREACH OF THE PEACE.— 

The necessity of there being a breach of the peace in order to jitttify the Magistrate in 
interfering was laid down also in (1896) 23 C5al. 567 ; (1905) 83 Cal, 33 — 10 C. W. N. 267 
=2 0. L. J. 271.3 

[388] PBIVY COUNCIL. 

The 9thjllarch, 1881. 

Present; 

SWwB. .Peacock, Sir M E. Smith, Sir E. Couch, and Sir A, Hobhouse. 


Raja Nilmoni Singh Deo Bahadur.Plaintiff 

versus 

Bam Bandhu Bai and others.Defendants. 


[On appeal front the High Conrt of Judicature at Fort William m Bengal.] 


Proceedings under the Land Aequisttion Act (X of 1870), ss. 38, and 39 ,— 

Finality. 

In proceedings under the'Land Acquisition Act (X of 1870), ss. 38* and 39t, the persons 
entitld to take land compulsorily, deal only with those who are in possession of it, or who 
are ostensibly its owners. It may happen that the real owner, being an infant, or a person 
otherwise under disability, does not appear, and is not dealt with in the first instance. There 
is, therefore, a proviso in s, 40J to the effect that nothing contained in that or the preceding 
sections “ shall affect the liability of any person who may receive the whole, or any part of 
any compensation awarded under the Act to pay the same to the person lawfully entitled 

*[Seo..38:—When the amount of compensation has been 
Dispute as to apportion- settled under section fourteen, if any dispute arises as to the 
ment. apportionment of the same or any part thereof, the Collector shall 

refer such dispute to the decision of the Court.} 

t[Sec. 39 .—When the amount of compensation has been settled by the Court, and there 
is any dispute as to the apportionment thereof, or when a tefer- 
Determination of propor- ence to the Court has been made under section thirty eight, the 
tions. Judge sitting alone shall decide the proportions in which the 

persons interested are entitled to share in such amount. 

An appeal shall lie from such decision to the High Court, unless the Judge whose decision 
is appeal^ from is not the District Judge, in which case the appeal shall lie in the first in* 
stance to the Distnct Judge. 

Every appeal under this section shall be presented within the time and in man ner provi¬ 
ded by the Code of Civil Procedure for regular appeals in suits]. 

t[S. 40:—Payment of the compensation shall he made by the 
Payment of compensa- Golle^or according to the award to the persons named therein, 
tion to whom made. or in the case of an appeal under section thirty-nine, according 

to the decision on such appeal. 

Provided that nothing herein contained shall affect the liability of any person who mW , 
.. receive the whole or any part of any compensation awarded 
Proviso. this Act, to pay the same to the person lawfully entitled theiibtoi ' 

‘A ' t' 
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thereto.” This applies only to fersons whciterighto hate hot beettdfitfc^t& ihi 

pursuanoeofss. 38, 39, and 40; and does not permit a person whose daiia has ' 

in the manner pointed out in the Act, to have that olaihi re-opone<J, and again hfiaTOj iO 
another suit. 



Appeal from a decree of a Divisional Bench of the High Court of Bengal 
(6th June 1878) opn^ming a decree of the Court of the District Judge of East 
Burdwan (12th May 1877). 

The object of this suit was to establish the appellant’s right as proprietor 
of certain village lands, fifty-eight bighas of which had been taken by the 
Government of Bengal under the Land Acquisition Act, X of 1870; and his 
consequent right to receive the sum of Es. 13,543 awarded as compensation. 
The land formed partjaf a parganna within a zamindari, in Manbhum, belonging 
to the appellant as Ra]a of Pachete. In tiie same land the respondents claimed 
to hold certain hereditary tenancies, called in the locality ‘ jagir,’ which were 
ancestral [389] tenures at a fixed rent. Upon proceedings being taken under 
the Land Acquisition Ac(, X of 1870, by the Government of Bengal, to acquire 
the holdings of certain of these alleged ‘ ]agirdars ’ for railway purposes, their 
value was fixed, without dispute, at Es. 16,681; but a question arose as to the 
apportionment of the coiiipensation between the Eaia and the tenants, or ‘jagir- 
dafs;’ The Ea]a claimed Es. 13, 627. The dispute was referred by the Collector 
of the district of East Burdwan to the District Judge, under Act X of 1870, 
s. 38, the Ea]a denying the title of the tenants as ‘ jagirdara ’ to the amount 
claimed by them. The question as to the proportionate amount of compensation 
to be awarded to the latter, was decided in their favour on the 31st July 1876, 
the Raja receiving only Es. 84. 

He did not appeal to the High Court from the Judge’s decision ; but insti¬ 
tuted the suit, out of which the present appeal arose, in the Court of the 
Subordinate Judge, whence it was transferred to that of the District Judge. 
The defendants contended (inter aha), that the suit was barred under s. 2 of the 
Code of Civil Procedure by the decision of the Slst July 1876. On an issue 
on this point, the District Judge held, that the question of title having l>een 
already decided on a reference made under the Land Acquisition Act, X of 1870, 
SB. 38 and 39, the judgment of a competent Court barred this suit. 

On appeal to the High Court, this decision was upheld by a Divisional 
Bench. 

The judgment of the Court (JACKSON and Tottenham, JJ.) was as 
follows:— 

“ The appellant before us contends, that the power to question such 
decision by a regular suit is expressly reserved to him by the proviso to s. 40. 
He urges that the 58th section ’' of the Act, on which the Judge relies, has no 
reference to the present question. As to s, 58, we are inclined to think that it 
has no direct reference to the question before us. It excludes suits to set aside 


Bar of suits to sot aside 
awards under Act. 


*tSec. 58:—No suit shall tfe brought to sot aside an a'ward 
under this Act. 




And no suit or other proceeding shall be commenced or prosecuted against any person 
for anything done in pursuance of this Act, without giving to 
such person a month’s previous notice in writing of the intended 
proce^ing, and of the cause thereof, nor after tender of sufficient 
amends, nor after the expiration of three months from the 
accrual of the cause of suit or other proceeding.] 


Limitation of suits for 
Scything done in pursuance 
of Act.', 
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m award under the Abt, and we think the term ‘aMi^l,’ there used, does not 
inoiude the decision of tim Gourt under s. 39; but, at all events, it is so far useful 
in considering this question, that it indicates the intention of the Legislature 
[ 890 ] to make proceedings under this Act final, and to make the mode of deal¬ 
ing with the questions to be raised under this Act exhaustive and self-contained. 
!the proviso in s. 40 follows a declaration, that “ payment of the compensation 
shall be made by the Collector, according to the award, to the persons named 
therein, or, in the case of an appeal under s. 39, accor^ng to the decision on 
such appeal." That, no dqubt, is intended to include the case of a decision 
under s. 39. It provides, that any i)erson, who may receive the whole or any 
part of the compensation awarded under this Act, shall be liable to pay the 
same, and, no doubt, compellable by suit to pay the same, to the person 
lawfiilly entitled thereto, just in the same manner as a person who may have 
received a certificate under Act XXYII of 1860 is compellable by suit to pay any 
money which may have come into hi^ hands under that certificate, to the person 
entitled, thereto ; and what the Legislature had in view, we think, was, that 
if any person, by virtue of a particular title, which was not really vested in 
hunn^t the time, should prevail, against any person claiming under a different 
title before the Court upon the question of apportionment, he should be liable 
and compellable to pay over the money which he might have received under 
that decision, to some other person, not a party to the proceedings, in whom that 
title really vested ; not that it should be competent to the parties, after a full 
investigation before the Court under s. 39, and after an appeal as allowed by 
that section, to bring a regular suit and re-open the identical question before a 
different Court. If that were so, as observed by the District Court, we might 
have a decision arrived at by the District Judge after an investigation conducted 
with all the formalities prescribed by the law, and under the procedure of the Code, 
whether it is called a decree or not, and a formal decision by the High Court on 
appeal from that decision, liable to be set aside upon a further suit in a Muusif’s 
Court, and, in certain circumstances, the decision of the Munsif in such suit 
might become final. Some stress was laid by the appellant upon the fact that 
B. 37*, in express terms, gives finality to certain awards, and declares that, as 
between the persons interested, who may agree in the apportionment of the 
[an] compensation, the award shall be conclusive evidence of the correctness 
^ the apportionment, and it was said that if the Legislature had intended to 
give finality to the decision of the Civil Court under s. 39, the intention would 
have been expressed in distinct terms ; and a somewhat similar use was made 
of the terms of s. 58 itself, vtz., it was contended, that, whereas that section for¬ 
bids the bringing of a suit to set aside an award under the Act, it does not for¬ 
bad the bringing of a suit to set aside the decision of a Court. We apprehend 
that what is intended by the terms of s. 57 or of s. 58, is nothing more than 
this, that it places awar^ made under the Act by express legislation upon the 
same footing of finality as a decision of the Court under s. 39 is by the 
mdinary principles of law." 

+ 

On this appeal, 

Mr. B. V. Doyne appeared for the appellant. 

Mr. Leith, Q. C., for the respondents, was not called upon. 

'{Seo. 37 :—Where there are several persons mterested, if such persons agree in th<^ 

apportionment of the compensation, the particulars of 8Uot(',^ 
Partiottlars of apportion- apportionment shall be specified in the award, and aa betwMui^ 
meet to be speoified. such persons the award shall be oouolusive evidence of tlie 

correctness of the apportionment.] 

o 
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Their Lordships jud^ent was delivered by 

Sir R. P. Collier. —The history of this case, as far as it is material 
to the judgment, is as follows:—^The Government of India, requiring 
land for a public purpose under the provisions of Act X of 1870, gave 
the requisite notices, and proceeded to take fifty-eight bighas of land within 
the zamindari of the Baja of Fachete. These fifty»eight bighas were 
occupied by persons who held under the title of jagirdars, but were undoubt¬ 
edly subject to the superior tenure of the Baja, and may be described as mal 
lands of his zamindari. The Act referred to, No. X of 1870, contains a number 
of elaborate provisions applicable to the acquisition of lands and the payment 
of the purchase-money for them. Under the circumstances of this case it will 
be enough to refer to three of the clauses. It appears that, in certain cases, 
an award of compensation may be made by the Collector, as between the 
Government and the claimants. Section 14 is in these terms:—“ If the 
Collector and the persons interested agree* as to the amount of compensation to 
be allowed, the Collector shall make an award under his hand for the same; " 
and then follow provisions that it shall be final. Clause 38 is in these terms:— 
"When the amount of compensation has been settled under s. 14, if any dispute 
[ 892 ] arises as to the apportionment of the same, or any part thereof, the 
Collector shall refer such dispute to the decision of the Court.” Section 39 
goes on to say When a reference to the Court has been made under s. 38, 
the Judge sitting alone shall decide the proportions in which the persons 
interested are entitled to share in such amount.” It further provides, that " an 
appeal shall lie from such decision to the High Court, unless the Judge whose 
decision is appealed from is not the District Judge, in which case the appeal 
shall lie in the first instance to the District Judge.” 

The proceedings in this case were under these sections. Under s. 14, the 
Collector made an award for the whole amount of the compensation, which was, 
in round numbers, Bs. 15,000. There was a dispute between the Baja and the 
tenants, as they may be called, with reference to the apportionment of the 
amount between them. The question was duly referred to a Judge sitting alone, 
to decide the proportions in which the persons interested were entitled to 
share, and that Judge made a decision in pursuance of such reference, whereby 
he awarded'to the Baja Bs. 84, and to the other claimants, of whom there are 
a great number, the rest of the compensation money. The Baja did not appeal 
from this decision, as he had a right to do, but he brings the present suit for 
the purpose of, in efiect, setting it aside. In his plaint he characterises his suit 
as “a suit to recover Bs. 13,000 in deposit in the Collectorate of this district, on 
account of compensation for fifty-eight bighas five cottas, ” and he contends 
that he is entitled to a far larger amount than that which has been awarded to 
him. In other words, he brings the suit for the purpose of determining the very 
question which had been determined according to special statutory process by 
a Judge from whose decision he did not appeal. 

It has been very fairly admitted by Mr. Doyne that, unless he can 
avail himself of s. 40, the proceedings which have been taken are conclusive 
as to the amount and apportionment of the compensation. Section 40 
is in these terms:—“ Payment of the compensation shall be made by 
Jhe OoUector, according to the award, to the persons named therein, or, in 
the case of an appeal under s. 39, according to the decision on such appeal; 
£ 898 ] provided ”—and this is the part of the section on which he relies—*^‘that 
nothing herein contained shall affect the liability of any person who may receive 
the whole or any part of any compensation awarded under this Act to pay the 
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same to the person lawfully entitled thereto.” H®ontends that, under ^at 
proviso, the Baja is entitled to bring this suit. It appears to their Lordships 
that the proviso has no such effect. Such a proviso, which appears to have been 
but a repetition oi a provision in a previous Act in pari matertd, is necessary in 
this, as in almost all Acts of a similar character. It is necessary for the Govern¬ 
ment, or the persons or company entitled to take property compulsorily, to deal 
■with those who are in possession, or ostensibly the owners ; but it may happen, 
and frequently does happen, that the real owners, possibly being infants or 
persons under disability, do not appear, and are not dealt with in the first 
instance ; and therefore a provision of this sort is necessary for the purpose of 
enabling the parties who have a real title to obtain the compensation money. 

Their Lordships are of opinion that the Courts in India, who both 
concur on this point, have rightly hold that this proviso applies only to 
persons whose rights have not been adjudicated upon in pursuance of the 
sections (38 and 89), and that it has not the effect, which it would certainly not 
be reasonable to attribute to it, of permitting a person whose claim has been 
adjudicated upon in the manner pointed out b'y the Act to have that claim 
reopened and again heard in another suit. Their Lordships are of opinion that 
the iirovisions in this Act for the settling of compensation are intended to be 
final; and that the amount and distribution of the compensation having been 
settled in this case by a competent Court, and the decision not having been 
appealed against, the settlement is final, and the present suit cannot be main¬ 
tained, They will, therefore, humbly advice Her Majesty that this judgment 
be affirmed, and the appeal dismissed with costs. 

Appeal dtsmtssed. 

Solicitors for the appellant ; Messrs. Lambert, Fetch, and Shakespear. 

Solicitors for the respondents : Messrs. Barrow and Rogers. 
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b#*} APPELLATE CIVIL. * 


The 16th December, IRSO, 

Mb. Justice Pontifbx and Mr. Justice McDonell. 


Manly 


versus 


Patterson 


Defendant. 


Plaintiff.'^ 


Mortgage—Sale or Foreclosure — Limitation—Adverse Possession. 

• 

In 1823 the trustees of a marriage settlement invested the trust-funds in the mortgage of 
a house and premises at Entally in the neighbourhood of Calcutta. The mortgagor was the 
first tenant-for-hfe under the settlement, and it was agreed that he should be entitled to 
remain in the house as long as he pleased, the rent of the premises being set-ofi against the 
income of the trust-funds to which he was entitled under the setlement. In execution of a 
money-decree against the mortgagor, his right, title, and interest in the premises were 
purchased by the judgment-creditor, a lady who, at the time of execution and sale, lived in 
the mortgagor’s house. After the purchase, all parties continued to live in the house as before. 
The mortgagor died on the 14th of August 1867, and on the 13th of August 1869, the present 
suit for sale or foreclosure was instituted by the plaintiff, m whom the legal and beneficud 
interest in the trust-funds had become invested. 

Held, that the position of the judgment-creditor under the sale of 1866 was not adverse to 
the plaintiff or those under whom ho claimed ; that the suit was not barred by limitation, 
and that plaintiff was entitled to a decree for sale. 

Anundo Moyee Dossee v. Dhonendro Chunder Mookerjee (14 Moo. I. A , 101), distinguished. 

Form of decree in a suit for foreclosure or sale in the mofussil, whore the mortgage is m 
the English form, and all parties concerned are English. 

By an indenture of postnuptial settlement, dated the 6th of September 1823, 
between Bobert Manly of Calcutta, of the first part, Sarah Manly his wife, 
of the second part, and John Palmer and William Anderson Livingstone, 
of the third part, it was witnessed that, in pursuance of an antenuptial agree¬ 
ment, Bobert Manly assigned to Palmer and Livingstone, the sum of Bs. 10,(KX), 
in trust, to invest and pay the interest thereof to [396] Bobert Manly for life, 
and from and after his death to Sarah Manly for her life, and after her 
decease, in trust for the issue of the marriage. The deed conferred on Bobert 
Manly and his wife, or the survivor of them, a power of appointment by 
deed or will among the issue of the marriage, and failing issue, in favour of 
the person or persons entitled in default of appointment. The deed also 
contained the usual clauses authorizing investment in real securities and 
Government stock, and the appointment of new trustees, Ac. 

By indentures of lease and release in fee, dated the 30th and 31st of 
December 1823, respectively, the latter of which recited the provisions of the 
deed of the previous September, Bobert Manly, in consideration of an advance 

* Appeal from Original Decree, No. 120 of 1880, against the decree of Baboo Kristo Mohun 
Mukeijee, Second Subordinate Judge of the 24-Faigannas, dated the 12th of April, 





of ** the sai4 Bie. 10,000," oonveyed to Felmer and Idwigstone the houi^e and 
^mises which herein dispute in this suit, and which were situated at 
Entally in the neii^hbourhood of Calcutta. It was declared, that the property 
<»nveyed shoi^d be subject to the trusts of the Es. 10,000 declared by the 
deed of September 1823 ; and it was provided, “ that if the said Bobert Manly, 
his heirs or assigns, do and shall, as and when the said trusts in and by ” the 
deed of September 1823 " created, or some or one of them shall, required the said 
prinoipfld sum of sicca rupees ten thousand to be repaid, well and truly pay, or 
cause to be paid, unto the sai^ dohn Palmer and William Anderson Livingstone 
or unto the survivor of them, or unto any new succeeding trustees or trustee 
who may be nominated and appointed in and by the ’’ de^ of September 1823 
" to act in the trusts thereby created, ” or “ some or one of them, the said sum 
of sicca rupees ten thousand of lawful money of Bengal, together with lawful 
interest for the same from the time when the same, shall be, by the said trus¬ 
tees, or some or one of them, found neoessary to be paid, to the day whereon 
the same shall actually be paid as aforesaid, by the said Bobert Manly, his heirs 
or assigns; then, that upon such payment as aforesaid, these presents and every 
matter and thing herein contained shall cease, determine, and become 
and he absolutely void and voidable,, anything hereinbefore contained to the 
contrary in anywise notwithstanding.” The deed went on to declare, that it was 
the true intent and meaning thereof, [ 896 ] and of the parties thereto, that 
“Bobert Manly, his heirs or assigns, or his or their tenants, or undertenants, 
should hold, use, and occupy, possess, and enjoy" the property conveyed 
“ and to have, receive, and take to his or their own use and ukes the rents, 
issues, and profits, thereof, and every part thereof, without any lawful let, suit, 
trouble, molestation, eviction, hindrance or disturbance of, from or by them, 
the said John Palmer and William Anderson Livingstone, or the survivor of 
them,” or any succeeding trustees or trustee. The deed contained no covenant 
for the rei»yment of the money. There were several children of the marriage, 
one of whom, Alexander Manly, married the daughter of one Mrs. Verplough, 
a widow lady, who took up her residence with Bobert Manly and his family, 
in the house at Entally, sometime previous to the year 1865. It appeared from 
the evidence that Bobert Manly, in the year 1856, had borrow^ Bs. 2,800 
from Mrs. Verplough, for which he gave a bond. Mrs. Verplough instituted 
a suit on this bond and obtained a decree, in execution of which she, 
in .the early part of 1866, caused to be sold the house and premises at 
Entally, and became herself the purchaser for—the plaint alleged—a sum of 
Bs. 420. After this sale, the Manly and Mrs. Verplough continued to live in 
the house at Entally as before. Mrs. Verplough died in December 1866, leaving 
the defendant, Jane Manly, her sole heiress and legal representative. Bobert 
Manly died on the 14tfa of August 1867. 

By a deed of appointment, dated the 16th June 1879, Sarah Manly 
exercised her power of appointment in favour of her daughter, Mrs. Woodley; 
and by an indenture, dated the 8th of July 1879, between the then trustees of 
the settlement of 1823 of the first part, Sarah Manly of the second part, 
Mrs. Woodley of the third part, and the plaintiff Patterson of the fourth part, 
the sum of Bs. 10,000, with all interest thereon, and benefit thereof, together 
with the premises at Entally, were assigned and sold to the plaintiff for a sum 
of Bs. 7,000. 

On the 12th of July 1879, the plaintiff’s attorney wrote to Mrs. Jane 
Manly, who resided in Bajputana, and to David Manly, one of the sons of 
Bobezt Manly, (and who wius in sole possession of the house and premises at 
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AV/ iV, 
MVfc' •' ' 


Ct68o;) 


* ttmi, 

I "witti uxteceat 
Payisvetit, tVie p\a.VTitVB 
pxBTmsQB, His demand 


^^^aacm 

jw«w.rr> ——^ WJiOn ItSft’Q them for «» 

e per oeut pet annum, and etating&l^V^. ^o.ooo 
y»(m\a inatoU a atit loi a aale or lotecVosire of pa-ynvetif 
not\)emg ootnpM with, the present suit vras “matitut6rrZ\5^“ofTng^s^ 
1879 in the Court of the First Subordinate Judge of the District of the 24- 
Pargannas, praying a decree for payment of the Es. 10,000 and intenMt, and in 
case of default, for foreclosure or sale, and should the proceeds of sale be 
insufficient, then for a personal decree against the defendants for the amount of 
the deficiency. * 


The defence was, that the assignment to the plaintiff was collusive and 
fraudulent; that the suit was improperly framed ; and that it was barred by 
limitation. The Court held that though the plaintiff was not entitled to a 
decree for foreclosme, yet he was entitled to a decree for sale, which was 
directed; and, in case the proceeds of the sale should prove insufficient, the 
Court gave a personal decree for the deficiency against the defendant Mrs. Jane 
Manly, on the ground that being the sole heiress and legal representative of 
Mrs. Yerplough, the purchaser of the equity of redemption, she stood in the 
shoes of the mortgagor. 


The defendant Jane' Manly appealed. 

- - Mr. Evans and Mr. Twidale for the appellant. 

Mr. Evans, —^The circumstances attending the transfer to the plaintiff are 
extremely suspicious, and there is no trustworthy evidence that any considera¬ 
tion whatever has been paid. Again, no decree can be passed in a suit framed 
as this is. A suit on a mortgage for property situated in the mofussil must be 
brought under Eeg. XVII of 1806. Before the Foreclosure Regulations were 
pass^, a conditional sale, which in effect is the same as an English mort¬ 
gage, Iracame absolute on non-payment at the time appointed. Those Regula¬ 
tions supply the only remedy in use in the mofussil, and no Court has power 
to go outside or beyond them— Thwnbusaiomy Moodelly v. Hussatn Bowthen 
(I.L.R. 1 Mad., 1). There is no power of sale contained in this mortgage, and 
if there was, the Court would not give effect to it; [ 898 ] the only remedy is fore¬ 
closure— Arman Pande v. NottruUun Koonvmr (3 Bel. Rep., 78), and Bhu- 
wanee Chum Mitr v. Johshen M%tr (S. D. A., 1847 P. 354), [PoNTiFEX, J.— 
Those cases dealt with Hindus. Here all the parties concerned are English.] 
Again, this suit is premature. The period fixed for redemption is when the 
trusts require the moneys to be called in. That can only be on the death of 
Mrs. Sarah Manly, who was alive at the institution of the suit. The deed gives 
no power to the trustees to call in the money when they please; but if your 
Lor^hips be against me on that contention, then they should have called it in 
long ago. The evidence is, that after Mrs. Yerplough purchased the house in 
mecution of her own decree in the early part of 1876, she allowed Robert Manly 
and his family to remain, because she did not wish to put them to inconvenience. 
She alone was in possession as owner, and being a judgment-creditor, her pos¬ 
session became at once adverse to the trustees, and the suit is, therefore, barred 
by limitation— Anvmdo Moyee Dossee v. Dhonendro Chunder Mooherjee (14 
Moore’s I. A., 101). 

Mr. Bonnerjee, Mr. Braunfeld, and Moonshee Mahomed Yusuf for the 
respondent. 

The lodgment of the Court (Pontifex end McDonell, JJ.) was deliver¬ 
ed by ^ 





MANLY®, 


PontifeXr J, —This case arises under somewhat singular oiroum^anoes. 
About the year 1823, a sum of Bs. 10,000 was settled in trust for Mr.' Bobert 
Manly for life, with remainder to his wife for life, with remainder for the child¬ 
ren of the marriage, as Bobert Manly and his wife or the survivor of them 
should appoint, and in default of appointment, for the children. Shortly after 
the settlement, the husband, Mr. Manly, being possessed of a piece of land, 
persuaded the trustees to advance him the Bs. 10,000 in order to build a house 
upon it. 

The deed under which the Bs. 10,000 was advanced was drawn in the 
form of an absolute conveyance to the trustees without any proper proviso for 
redemption, and without any covenant for payment of the money to the trustees. 
The conveyance was to the trustees of the settlement and the succeed- 
[ 899 ] ing trustees to be appointed thereunder, to be held upon and subject 
to the several trusts of the settlement, and thus an express trust was impressed 
on the property. There was a proviso in the deed that the tenant-for-life, 
Bobert Manly, should be entitled to the use and enjoyment of the house at 
all events, during his life, though the terms of the clause are rather vague. 
Of course, during his life, he being entitled to the interest of the trust-money, 
it was immaterial whether interest was paid to him or whether he enjoy^ 
possession of the house. A decree by a stranger to the settlement having bwn 
obtained against Bobert Manly, execution was taken out against him in the 
year 1866, and all his right, title and interest in the house was sold and 
puroha^d by Mrs. Verplough. The defendant, Jane Manly, who is the present 
appellant, represents Mrs. Verplough, and is now entitled, by virtue of such 
sale and representation, to the equity of redemption. Notwithstanding the 
purchase by Mrs. Verplough, l^bert Manly was allowed to remain in 
possession of the house, and was ostensibly in possession of it up to 
his death in 1867. This suit is instituted within twelve years from 
the date of his death. The trustees having died, new trustees were ap¬ 
pointed ; and the survivor of them, with the concurrence of Sarah Manly 
and her daughter, to whom the Bs. 10,000 had been apportioned, conveyed to 
the present plaintiff all their rights in the house. There are some suggestions 
in these proceedings that the conveyance was not a bond fide conveyance ; but 
we think it does not lie in the mouth, at all events of the present appellant, to 
take that objection. It has been objected on behalf of the present appellant, 
that the plaintiff is barred by limitation, and the case of Anundo Moyee Dossee 
V. Dkonendro Chunder Mookerjee (14 Moore’s I. A., 101), has been cited, in 
which the Privy Council seem to have laid down, that when, by an act of law, 
there has been an alienation from a mortgagor to a third person, the limitation 
law applicable between mortgagor and mortgagee ceases to apply, and the 
ordinary limitation thenceforward applies. That seems to have b^n decided 
under the Limitation Act of 1859. Whatever may have been the principle 
on which that case was decided, it is sufficient to say that it does not 
[*00] apply here, because (even if the property was not impressed with a 
trust) the tenant-for-life under the deed was entitled to possession of the 
house dtring hie life, and having been in ostensible possession until the time 
of his death, there was nothing to show that the property had passed to a 
stranger; and we are of opinion that limitation, at all events, would not run 
until the death of the tenant-for-life, and that would be within twelve years 
of the institution of this suit. We think, ther^ore, that the suit is not barred 
by limitation. 

The plaintiff has mjed the present defendant Jane Manly, who is the 
owner of the equity of redemption, and also Mr. D. W. Manly, who seems 
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to have been in possession of this house so far as A/ve can see, as a trespasser. 
The Subordinate Judge has decreed, that the principal money, vrith interest 
at the rate of Es. 6 per cent, per annum from the date of demand, should be 
paid by the sale of the property, and that any deficiency should be borne by 
the present appellant, Jane Manly, the owner of the equity of redemption, 
and that both the defendants should pay the costs of the suit. 

Now, we are of opinion that this decree in some respects is improper. 
We think that the owner of the equity of redemption ought not to be directed 
to pay any deficiency of principal and interest moneys and costs, which the 
moneys to arise from the sale may be insufficient to moot, this suit being in the 
nature of a foreclosure suit. We also think that the plaintiff is not entitled to 
interest from the date of demand, at all events as against Jane Manly, the 
present appellant, inasmuch as Jane Manly has not been in possession of the 
property and offer^ no obstacle to the •plaintiff' entering into possession and 
receiving the profits of the property. We also think that the decree was wrong 
in ordering an immediate sale. We think that Jane Manly, the owner of the 
equity of redemption, ought to have been afforded time for the purpose of 
raising money, if possible, to redeem the estate, if so advised. In the inofussil; 
under the Eogulations, a year is the time allpwed before foreclosure becomes 
absolute, and we think by analogy that that period ought to have been allowed 
to-the present apjiellant. The decree was passed on the 22nd April 1880 ; the 
year would, therefore, expire on the [ 401 ] 21st April 1881. We shall, 
therefore, modify the decree of the Subordinate Judge in so far as 
it concerns the present appellant, and declare that, unless the appel¬ 
lant, Jane Manly, pays the 10,000 sicca rupees secured by the deed, together 
with interest at 6 per cent, per annum from the 22nd April 1880, the 
date of the decree of the Court below, on or before the 21st April, 1881, 
the property shall bo sold, and out of the proceeds of the sale, if sufficient (but 
not otherwise), the plaintiff will be entitled to 10,000 sicca rupees ■ and the 
interest and the costs of suit both in this Court and in tho Court below. The 
decree as against the other defendant will Stand. If, however, the appellant*, 
Jane Manly, does, on or before the 21st April 1881, pay the principal sum of 
10,000 sicca rupees with one year’s interest and tho costs of the suit both in 
this Court and tho Court below, the plaintiff shall execute a conveyance free 
from all encumbrances to the said Jane Manly.- 


The appellant Jane Manly will be entitled 
by her into this Court as security for costs. 


to a refund of the money paid 
Appeal allowed. 
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OBIGINAL CIVIL. 

The 6th, 7th July, 1881. 

Present: 

Mr. Justice Cunningham. 

Shaik Domun 
v&rsus 

Shaik Emaum Ally. 

Practice — Costa—Order directing Client to Pay Costs. 

It is not the practice to make an order directing a client to pay his attorney the costs of 
suit when taxed. Such an order can only be made m a regular suit by the attorney against 
his clieht. 

lawar Chandra Dutt v. Iswar Chandra Chose (9 B.L.R., App., 19) not followed. 

In this case the plaintiff applied to be allowed to withdraw his suit on the 
terms of each party paying his own costs. 

Mr. Trevelyan, for the plaintiff, asked the Court to fix the scale on which 
the costs should be taxed. 

Mr. Mitter, for the defendant, consented to the application, and asked for 
an order directing the defendant to pay the attorney’s costs of suit when taxed, 
and referred to Iswar Chandra Dutt v. Iswar Chandra Ghose (9 B. L. E., App. 19), 
Mr. Belchambers, the Begistrar of the Court, stated that that case had not been 
[ 402 ] correctly reported, and that it was not the practice to make an order for 
Pl^yment of costs as between attorney and client, except in a regular suit 
against the client. 

Cunningham, J.,asked the Begistrar to furnish a note as to the practice. 

Cunilin^bam, J. —The Begistrar has furnished the following note: 

“ The order asked for by Mr. Mitter was an order against his own client. 
The effect of such an order would be to place the client at a disadvantage, for 
it would deprive him of the opportunity afforded him, when sued for costs, of 
raising questions of negligence, which are altogether excluded from the adjudi¬ 
cation of the Taxing Master, and questions of set-off, which are beyond the 
functions of that officer to decide, except under a special reference to him; and 
would render the client liable to immediate execution in respect of the amount 
allowed on taxation, although there might be a good defence to the wholo or a 
part of the claim. This suggestion, of what would be the position of the client 
if proceeded against summarily, furnishes a sufficient reason for the practice 
which exists, and has always existed, of not directing the payment of costs 
as between attorney and client, except in a regular suit against the client. 
I am not aware of any instance in which this practice has been departed from. 
It was certainly not departed from in the case of Iswar Chandra Dutt v. Iswar 
Chandra Ghose (9 B. L, B., App., 19), cited by Mr. Mitter, although in that 
case the client compromised without the intervention or knowledge of his 
attorney, then refused to pay his attorney’s costs, and finally failed to appear 
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Upon the application made against him upon notice, fhe order, as dra^ 
up in that case, directs the taxation of costs, but does not direct payment, thus 
leaving the attorney to his ordinary remedy by suit." 

It is clear that, upon this statement of the practice, Mr. Hitter's applica¬ 
tion cannot be granted. The order will be for taxation of costs on scale No. 2. 

Attorney for the plaintiff: Baboo Aushotosh Dhur, 

Attorney for the defendant: Baboo Nohn Chwtder Bural. 

NOTES. 

[CLIENT AND ATTORNEY—COBTB 

Even where the attorney has, by way of securing hia costs taken a deposit of title deeds, 
this equitable lien oaffii'dt be enforced by a suniinary application, but only in a regular suit 
by him against the client—21 Cal. 65. 

But where the plaintiff and defendant compromise the suit collusively with a view to 
deprive the attorney of his costs, or whore the defendant satisfies the plaintiff’s claim to the 
prejudice of the attorney’s claim after notice of it has been given to the party making the 
satisfaction, it is open to the Court to deal with the matter on a summary application—25 
Cal. 887. But contra 27 Gal. 269 where the cases in 7 Cal. 401, and 21 Cal. 85 were followed. 

In Bombay, however, the practice is different and allows of an order for payment of 
attorney’s costs being made on a samraary application—1 Bom. 253, 16 Bom. 152. 

The practice in England is the same as in Bombay. See Seton on Judgments and Orders, 
p. 605.1 

[ 403 ] APPELLATE CIVIL. 

The 13th March, 1881. 

Present: 

Mr. Justice Pontifex and Mr. Justice Field. 

Rashbehary Mookhopadhya and another (objectors) 

versus. 

Maharani Surnomoyee (Decree-holder).*' 

Appeal — Representatives—Civil Procedure Code (Act X of 1877), 
s. 2U, cl. (c), d 278, 288. 

The holders of a taluq hypothecated certain other property belonging to them as security 
for the rent. A decree for rent was obtained against them. Prior to attachment, the taluq- 
dars assigned their interest in eight annas of the hypothecated property to A, and made a 
mourosi lease of the remaining eight annas to him The decree-holder then obtained an order 
lor summary sale for the rent due for 1876-77. She then attempted to sell the property 
hypothecated to her. An objection by A was allowed. A regular suit was then instituted by the 
decree-holder against A, and it was declared that she was, after selling the taluq, entitled to 
sell the hypothecated property. The decree-holder again attempted to execute her rent-decree 
by attaching and selling the hypothecated property, and an objection by A was disallowed. 

• Appeal from Order, No. 106 of 1881, against the order of Baboo Kristo Mohen 
Mo^kerjee, Second Subordinate Judge of the 24-Parg annas, dated the 19th Februac/ 1881. 
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Held, tlutt no appeal'la> Icom the otder disallowing the objection, as A could not be con- 
Bideied to be a * representative * of the taluq[dars within the meaning of s. S44, cl. (c)* of the 
Civil Procedure Code; and was, therefore, debarred from appealii^ under ss. 278t and 283J- 

Baboo Bashbehary Ghose, Baboo Prannath Pundit, and Babboo Biprodas 
Mookerjee for the appellants. 

Baboo Sreenath Dass and Baboo Ouriidas Banerjee for the respondent. 

The facts of this case fully appear from the judgment of the Oourt 
(PONTIPBX and Field, JJ.), which was delivered by 

Pontifez, J. —In this case certain Cbowdhries held a taluq under Maha- 
rani Surnomoyee ; and by an ekrar they hypothecated certain other property 
belonging to them as 8ecu-[404]rity for tlie rent of the taluq. The Maharani 
instituted a suit against them for the rents of the taluq from Kartick to Cheyt 
1281, amounting to about Rs. 9,000, and obtained a decree. Under the ekrar, 
the property hypothecated by them would be liable, no doubt, to satisfy that 
decree ; but subsequently to the execution of the ekrar, and prior to any attach¬ 
ment by the Maharani under her rent-decree, the Ghowdhries assigned all their 
interest in eight annas of the property hypothecated to Bashbehary Mookerjee 
and another; and with resi^ect to the other eight annas made a mourost lease 
thereof to the same persons. Subsequently the Maharani, under Reg. VIII 
of 1819, obtained an order for summary sale for the rents from Srabun to Cheyt 
1283, and the property was sold ; but it is alleged by the applicant before us 
that such sale was invalid, inasmuch as the taluq was purchased by the 
taluqdars themselves. For the purposes of this judgment it is not necessary 
for us to decide any question as to that, as in consequence of a preliminary 
objection by the respondent, we are unable to go into the merits of the case. In 
execution of her rent-decree, Maharani Surnomoyee subsequently attempted to 
bring to sale the property that had been hypothecated by the Ghowdhries to her 
under the ekrar. In such execution-proceedings, Rashbehari Mookerjee and his 
co-proprietor appeared as objectors, and alleging that there had been a subsequent 
assignment of the Ghowdhries’ interests to them, disputed the right of the 
Maharani to sell this projierty in execution of her rent-decree. This objection 
was properly allowed ; whereupon the Maharani instituted a regular suit against 


Questions to be decided 
by Court executing decree. 


•[Sec. 244 •—The following questions shall be detcnnined by 
order of the Court executing a decree and not by separate 
suit (namely)— 


(c.) Any other questions arising between the parties to the suit in which the decree was 
pasB^; or their representatives, and relating to the execution of the decree—j 


t[Sec. 278 •—If any claim be preferred to, or any objection bo made to the attachment of, 

any property attached in execution of a decree, on the ground 
Investigation of claims that such property is not liable to such attachment, the Court 
to and objections to attach- shall proceed to investigate the claim or objection with the like 
mentof attached property, power as regards the examination of the claimant or objector, and 

in all other respects, as if he was a party to the suit. 

Provided that no such investigation shall be made where the Court considers that the 
claim or objection was designedly or unnecessarily delayed. 


If the property to which the claim or objection applies has been advertised for sale. 

Postponement of sale ‘I*® ordering the sale may postpone it pending the inves- 

tigatiou of the claim or objection.J 


Saving of suits to esta- . against whom an otder. under 

biiab right to attached 282 is passed may institute a suit to establish 

property. right which he claims to the property in dispute, but subject 

to' the result of such suit, if any, the order shall be conclusive.] 
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Bashbehary Mookerjee and his co-proprietor, and by the decree In that suit it was 
declared, that the Maharani had a right to bring the property contained in the 
ekrar to sale for the purpose of realizing her rent-decree ; but that, as a condition 
precedent, she was bound, first of all, to sell the taluq itself for the purpose of 
satisfying her rent-decree. Subsequently to that decree and to the summary 
sale, the Maharani has again attempted to execute her rent-decree by attaching 
and bringing to sale the property comprised in the ekrax, and Bashbehari Mooker¬ 
jee and his co-proprietor have again intervened as objectors in the exeeution- 
[ 405 ] proceedings. It has been decided by the*Subordinate Judge upon the 
evidence, that the Maharani, notwithstanding the objection of Bashbehary 
Mookerjee and his co-proprietor, is entitled to proceed to sell all the properties 
comprised in the ekrar. Bashbehari Mookerjee and his co-proprietor, being 
dissatisfied with that order, have appealed to us ; but a preliminary objection has 
been taken on the 'ifSal’t of the Maharani tb^t the appellants have no right of 
appeal to this Court, inasmuch as being merely objectors, they are barred by 
ss. 278 and 283 ’* of the Procedure Code from appealing to this Court. We are 
referred by the appellants' vakeel to s. 244, cl. {cr in support of their right of 
appeal. In that clause it is enacted that “any other questions arising between 
the parties to the suit in which the decree was passed, or their rejyresentattves, 
and relating to the execution, discharge or satisfaction of the decree,” shall be 
determined by order of the Court executing the decree ; and it is urged on behalf 
of the appellants, that they are representatives of the Chowdhries within the 
meaning of that clause. Now, we think, that though the word repre¬ 
sentatives in that clause may include subsequent representatives in point 
of interest, and is not confined only to heirs or executors, yet, inasmuch as 
Bashbehary Mookerjee and his co-proprietor had become assignees of the 
taluqdars before the rent-suit was instituted by the Maharani, they cannot, 
within the terms of that clause, be considered as representatives of the taluq¬ 
dars. Their interest, in fact, came into existence before the suit against the 
taluqdars, and they can, therefore, scarcely be considered in that suit as re¬ 
presentatives of the taluqdars, the judgment-debtors. We think, therefore, 
that the preliminary objection that has been taken by the Maharani must 
prevail, that Bashbehary Mookerjee and his co-proprietor are not entitled to 
appeal on the merits to this Court ; and we are, therefore, unable to go into 
the merits, and decide between the parties whether the Maharani is now entitled 
to proceed against the property, which was iiypotheoated to her by the ekrar, 
in order to realize the amount of decree in the rent-suit. 

Appeal dismissed. 


NOTES. 

[AUCTION PURCHASER—HOW FAR REPRESENTATIVE OF JUDOMENT-DEBTOR— 

Tho principle that the purchaser of the interest of a Judgment-debtor at a private or 
auction sale is his ‘ representative' uuder section 244 of the Code of Civil Procedure 1882, only 
if he 18 , so far as such interest is considered, bound by the decree, was subsequently 
affirmed by the Pull Bench m 24 Cal. 62, and 26 All. 447. P. B.] 


*£g. u. mpra, 7 Cal, 403.3 
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J.t«.R. 7 OaI. f06 NOBODBEF CHUNDEB CHOWD^BY v. 

£406] The mh May, 1881. 

Present: 

Me. Justice Pontifbx and Mr. Justice Field. 

Nobodeep Chunder Chowdhry.Defendant. 

vernm 

Brojendro Lall Eoy and others.Plaintiffs.* 

Land Acqimition Act (X of 1870), s. 39\ — Title—Bes Judicata. 

Under s. 39 of the Land Acquisition Act, it is the duty of the Judge, in apportioning the 
oompeusation-money which he is directed tonpportion, to decide the queshiou of title between 
all persons claiming a share of the money. 

Semble ,—^No decision under the Lruid Acquisition Act should be treated bm res jtidicata 
with respect to the title to other parts of the property belonging to persons who may come 
before the Judge under s. 39. 

In appeal No. 14.—Mr. B. E. Twidale for the appellant, and Baboo Ishur 
Chund^er Chuckerbutty for the respondents. 

Nos. 121 to 124.—Baboo Ishur Chnnder Chuckerbutty for the appellant, 
and Mr. B. E. Ttoidale for the respondents. 

Nos. 95 to 97.—Baboo Cktrudas Banerjee and Baboo Ktshory Mohun Boy 
for the appellant, and Baboo Boido Nath Dutt for the respondents. 

The facts of these cases fully appear from the judgments of the Court 
(PONTIPEX and Field, JJ.), which were delivered as follows:— 

Pontifex, J.—The compensation case under the Land Acquisition Act, 
out of which appeal No. 14 of 1879 arises, was tried by Mr. Verner, who had to 
decide as to the manner in whicli the sum of Rs. 99 should be appoitioned 
amongst certain persons claiming to be joint mourosidars. Mr. Verner decided 
that only one of these persons was entitled as mourosidar to compensation for 
the particular land taken under the Act [407] in that case ; and he directed 
that the amount should be paid to him. Against that decision, appeal No. 14 
of 1879 has been preferred. The cases of compensation, out of which appeals 
Nos. 121, 122, 123, and 124 of 1879 arise, wore tried by Mi’. Tottenham for 
apportioning compensation in those four cases, amounting respectively to Rs. 9, 
18, 20 and 37, beWeen the same mouiosidars as claimants. He came to the 
' conclusion that the person to whom Mr. Verner had directed, in appeal No. 14 
of 1879, that the compensation should be paid, did not prove his exclusive title 
to the money, but that he was jointly entitled with the other mourosidars. He, 
therefore, directed that the several amounts of compensation should be divided 
among them according to their respective shares. 

Now, Mr. Verner, in trying the case before him, seems to have considered, 
that, under s. 39 of the Land Acquisition Act, it was not necessary for him to 

* Appeals from Original decrees. Nos. 14, 9S, 96, 97, 121, 122, 123, and 124, of 1879, 
against the decree of W. Verner, Esq., Additional Judge of Nuddea, dated the 28rd of 
September 1878. 

a 


tCg. c. supra, 7 Cal. 888,] 
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decide the question of title; and he expressly states in his*judgment that he had 
no materials before him to decide the question of title. He, therefore, 
decided the case solely on the evidence as to possession. Mr. Tottenham, 
on the other hand, decided, in all the cases before him, the question of 
title. We think it right to say that, under s. 39, it is the duty of the Judge, 
in apportioning the compensation-money which he is directed to apportion, to 
decide the question of title between all persons claiming a share of the money. 
These cases having come before us at the same time, we think that the judg¬ 
ment of Mr. Tottenham in Appeals Nos. 121, 122, 123, and 124 must be affirmed. 
He has taken a right view of the evidence in holding that the person to whom 
Mr. Verner directed the compensation-money to be paid did not prove an 
exclusive title thereto. We think, therefore, that Mr. Tottenham’s order, that 
the amounts should be divided amongst the several claimants, was correct. 

In respect to appeal No. 14 from the judgment of Mr. Verner, we think 
we are entitled to decide it upon the evidence already taken in the case; for 
although Mr. Verner seems to have been under the impression that, under 
s. 39, he was not bound to decide the question of title, yet the parties 
could not be aware that such would be his decision, and they were bound 
[408] to adduce evidence both on the question of possession and title. As the 
party to whom -Mr. Verner has directed the compensation-money to be paid 
exclusively has furnished no evidence, which in our opimon proves his exclusive 
title, we set aside Mr. Verner’s order, and direct that the amount of compensa¬ 
tion given in appeal No. 14 of 1879 be divided amongst the several claimants 
in the same proportion as in appeals Nos. 121, 122, 123, and 124 of 1879. 

We now come to the other appeals by the dur-mourosidars, viz., appeals 
Nos. 95, 96, and 97, of 1879. All these cases were tried by Mr. Tottenham. 
Claims were made much in the same way as the claims to the compensa¬ 
tion for the mourosi tenure. One of the dur-mourosidars claimed 
to be exclusively entitled to the money awarded for the dur-mourosi 
tenure. But Mr. Tottenham, upon the evidence, came to the conclusion that 
he failed to prove such exclusive title ; and therefore, he held that all the dur- 
mourosidars were entitled to have the money awarded distributed amongst them 
according to their respective shares. We agree with Mr. Tottenham in the con¬ 
clusion which, upon the evidence, he has come to m the matter. But an 
objection has been taken that, in a case (No. 68), which was for compensa¬ 
tion-money paid for certain other ijortions of land belonging to these very dur- 
mourosidars, and held upon the same title, and which was tried before Mr. 
Verner, Mr. Verner decided that one of these dur-mourosidars was entitled 
exclusively to the compensation-money so awarded, against which decision there 
has been no appeal, and it is argued before us that the decision of Mr. Verner, 
which has not been appealed against, must be treated as res judicata affecting 
these appeals, the land being held under the same dur-mourosi title, and the 
parties being the same. Now, for my part, and speaking for myself, I should 
be extremely reluctant to hold that any decision under the Land Acquisition 
Act should be treated as res judicata with respect to the title to other 
parts of the property belonging to persons who. may come before the Judge 
under s. 89, because although a decision under s. 39* with respect to the 
particular money then before the Court is a decision which is final with 
respect thereto unless appealed from, and any party who [409] has 
been summoned before the Judge and has not appeared is bound by 
such decision, I do not think that a decision of the Judge with respect 




•[g. V. supra, 7 CaJ. 388.3 

871 



iJibfi. ffM.m NOBODEEP CHUNDER v, BROJENDEO L&LL ROY Ao. [ 1881 ] 

to compensation-money, where the amount may be extremely unimportant 
(as in one of these cases it is only Bs. 9), and where the parties, although 
summoned, may not think it worth their while to set up a claim to a share, 
should be treated as res judtcata affecting other parts of the claimant’s 
property held under the same title. For it must be remembered that the 
parties are brought before the Judge compulsorily; and the proceedings differ 
considerably from a regular suit. However, in these cases we think, that the 
decision of Mr. Verner, in case No. 68 before him, cannot otherwise be treated 
as res judtcata, for this reaspn that in his judgment he expressly states that he 
has not tried the question of title , and if he has not tried the question of 
title, his judgment cannot possibly be treated as res judicata in these appeals. 
Nos. 95, 96, and 97, in which the question of title has been raised and tried. 
We are of opinion, therefore, that appeal No. 14 of 1879 must succeed; that 
appeals Nos. 121, 122, 123, and 124 of 1879 must fail, and appeals Nos. 95, 96, 
and 97 of 1879 must also fail. We do not think it proper to give any coats in 
any of these appeals. 

Field, J.—I concur in this judgment, but as to the question of res judicata, 
I think it unnecessary to decide-what would be the effect of the former decision 
in the ease under the Land Acquisition Act if the question of title had been put 
in issue and fairly tried As Mr. Verner expressly refrained from trying this 
question, it was not heard and determined : and tlierefore the former judgment 
cannot have the effect of res judicata upon the title of the parties. 

NOTES. 

[LAUD ACQUISITION PROCEEDINGS: RES JUDICATA 

Tho question as to whether in proceedings under the Land Acquisition Act 1870 to appro- 
tion compensation payable, the decision by tho Judge on a question of title does not operate 
as res judtcata, which did not anso directly in the main case and on which Pontifex, J. 
merely expressed an opinion, was actually decided in ‘20 Mad. 269, where it was held that 
such decision is not res jvdvcata, the ground of the decision being that the proceeding is not a 
‘ smt.’ 

Hence where a partv institutes a suit for apportionment of the compensation, independ¬ 
ently of the Land Acquisition Act, the decision in such suit on a question of title will be 
res judtcata between the parties. See 12 Cal. 484 , and the Reporter’s note under 20 Mad. 
269.3 
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[410] The l^k May, 1881. * 

Present: 

Mr. Justice Pontipbx and Me. Justice Field. 

Obhoy Churn Coondoo and another.Plaintiffs 

versus 

Golam Ali, ahas Nocoury Meah.....Defendant.'* 

Jurisdiction—Act VI of 1871, s. 18—Sale in Execution of Decree— 

Civil Procedure Code (Act X of 1877), s. 285. 

A, who had obtomBSf a decroo in the Court of.tho Socond Munsif of B, in Soptombor 1877, 
attached certain property within the jurisdiction which had been assigned to the Munsif by 
the District Judge, under s. 18 of Act VI of 1871t. In the previous month, C, who had 
obtained a decree in the Court of the Addition il Munsif of iJ (to whom jurisdiction had 
similarly been assigned), had attached the same property. The sale in execution of 4’s 
decree took place first, and A became the purchaser. A then objected m the Court of the 
Additional Munsif that the property could not again bo sold , but his objection was overruled, 
and two days subsequently, the property was again put up for sale in execution of C’s decree, 
and he became the purchaser. A brought various suits against the tenants for arrears of 
rent, in which C intervened. 

Held, that the jurisdictions of the Munsifs were confined to the particular limits assigned 
to them, and that, as the property was situate within the limits assigned to the Socond Munsif, 
the additional Munsif had no jurisdiction to attach or sell it, and that the attachment by C 
was made improperly and without jurisdiction. 

Qvme —Whether s. 286 of the Civil Procedure Code applies to immoveable property ? 

This was a suit for tho recovery of arrears of rent in resfiect of land situa¬ 
ted within the jurisdiction of the Second Munsif of Barisal. The land had 
formerly belonged to one Ram Kanhye Shaba, against whom the plaintiffs ob¬ 
tained a deqree in the Court of the Socond Munsif of Barisal. One Golam Ali 
had also obtained a decree against Ram Kanhye Shaiia, but in the Court of the 
Additional Munsif of Barisal, to whom another thana had been assigned by the 
District Judge. Both the plaintiffs and Golam Ali attaciied the property in 
[411] execution of their decrees ; Golam Ali in August 1877, and the plaintiff's 
in September 1877. The same day was fixed for the sale, and it was held by 
the same officer. The properties advertised by tho Second Munsif were sold first. 


'* Appeal from Appellate Decrees, Nos. 2507 and MGG of 1879, against the decree of Baboo 
NufPer Chuiider Bhutto, Second Subordinate Judge of Baekergunge, dated the 30th July 1879, 
reversing the decree of Baboo Doorga Chum Sen, Munsif of Barisal, dated the 27th December 
1878. 

tCSec. 18 :—Tho Local Government shall fix, and may, from time to time, vary the local 

limits of tho jurisdiction of any Civil Court under this Act. Provi- 
Power to,fix local limits ded that where more than one'Subordinate Judge is appointed to 
of jurisdiction. any District, and where more than one Miinsif, is appointed to 

any Munsif, the Judge of the District Court may assign to each 
such Subordinate Judge or Munsif, the local limits of his particular jurisdiction within such 
District or Munsif, as the case may bo. 

The present local limits of tho jurisdiction of every Civil Court (other than tho High Court) 
shall be deemed to be fixed under this Act.] 


3 CAL.—110 
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and the plaintiffs thenfselves, on the 4th December 1877, purchased the property 
which they had attached. On the following day, the plaintiffs objected before 
the Additional Munsif, that the same property could not be sold again in his 
Court. The objection was overruled, on the ground that the plaintiffs’ purchase 
was collusive, and the property was again put up to sale, and was purchased by 
Golara Ali on the 6th December. The plaintiffs took formal possession through 
the Court, and subsequently Golam Ali also took formal possession through the 
Court. The plaintiffs then brought several suits for rent against the ryots, in 
which Golam Ali intervened., The Munsif of Barisal gave the plaintiffs a decree, 
which was reversed by the Subordinate Judge. 

The plaintiffs appealed to the High Court. 

Baboo Aushootosk Dhur and Baboo Byddonath Dutt for the appellants. 

Mr. W. M. Dass and Baboo Bam&chirn Banerjee for the respondent. 

The judgment of the Court (PonTIFEX and PlELD, JJ.) was delivered by 

Pontifex, J. —The plaintiffs in this case having obtained a decree in the 
Court of the Second Munsif of Barisal, attached certain property within the 
jurisdiction of the Second Munsif. That attachment was made in September 
1877. But one Golam Ali had obtained a decree in the Court of the Additional 
Munsif of Barisal, and had, under such decree, directly attached the same pro¬ 
perty prior to the plaintiff's’ attachment, viz., in August 1877. A sale took 
place under the plaintiff's’ attachment first, and the plaintiffs purchased on the 
4th December in execution of their own decree. Subsequently, a sale took 
place on the 6th December under Golam Ali’s attachment, and he purchased in 
execution of his decree. The plaintiff afterwards brought several rent-suits 
against the ryots occupying [412] the land, and Golam Ali intervened in those 
suits. Two of those suits have now come on appeal before us, and the question 
to be decided in these appeals is, whether the plaintiffs are entitled to recover 
ijent from the ryots. Now, the Subordinate Judge has held, that inasmuch as 
the plaintiffs’ purchase took place under an attachment later in point of date 
than the attachment by Golam Ah, nothing passed to the plaintiff's at the sale in 
execution of their decree; and he, therefore, dismissed their suits. It was argued 
before the Subordinate Judge that, inasmuch as, under s. 18, Act VI of 1871", the 
District Judge had assigned to the three separate Munsifs, in his district 
certain local limits, and inasmuch as this particular land was situate within the 
limits assigned to the Second Munsif, the Additional Munsif had no authority 
to attach tliis particular land directly, it not being within the limits of his 
jurisdiction; and that, in accordance with s. 286 of Act VIII of 1859t, he 
ought to have transmitted Golam Ali’s decree for execution and attach- 
jqent by the Sec^and Munsif. That the Additional Munsif having no 

•[g. V. sup! a, 7 Cal 410.] , 

tfSec. 286;—The Court, unless there bo any sufScieut reason to the contrary, shaU cause 
such copies and certificate to be prepared ; and the same, after 
Copy of decree and order being signed by the Judge and sealed with the seal of the Court, 
for execution to be trans- shall be transmitted to the Court indicated by the applicant if 
mitted. that Court be within the same District, otherwise to the principal 

Civil Court of Oiiginal Jurisdiction in the Distnet in which the 
a^licant may w<sh the decree to be executed ; and the Court to which such copies and cer¬ 
tificates are transmitted shall cause the same to be filed therein, without any proof of the 
judgment or order for execution, or of the copies thereof, or of the seal or jurisdiction of any 
Court, or of the signature of any judge, unless it shall under any peculiar ciremnstauces, to be 
specified in an order, require such procf.] 


874 



GOLAM ALI alicu NOCOUEY MEAH 11881] * 


l.L.B. T ftol. US 


jurisdiction to att»<oh, he had no jurisdiction to bring this property to 
sale, although the attachment made under Golam All’s decree was earlier 
in point of date than the attachment under which the plaintiffs olaim^. 
The Subordinate Judge decided, that, under s. 18 of Act VI of 1871, the assign¬ 
ment of limits to the separate Munsifs by the District Judge is only material 
with re8i)eot to the institution of regular suits. We think he is wrong in that 
conclusion. There is nothing in s. 18 to limit the purposes for which local 
jurisdictions are assigned to each Munsif; and we are of opinion, that when 
the District Judge assigned limits to each Munsif, the jurisdiction of 

each Munsif was confined to the particular limits assigned to him. And 

as the land in question is situate within the limits assigned to the 

Second Munsif, we think the Additional Munsif had no jurisdiction to attach 
or sell this land, which was within the jurisdiction of the Second 

Munsif. Thereforsr-in our opinion, the attachment by Golam Ali was 
made improperly and without jurisdibtion. The Subordinate Judge has 
also held that s. 285" of the present Procedure Code applies to this case, 
that is, of course, assuming that the Additional Munsif had jurisdiction 
[«8] to attach and sell this property. It appears to us extremely doubtful 
whether s. 285"' applies to immoveable property at ail. The words of it—“where 
property not in the custody of any Court has been attached in execution, the 
Court which shall receive or realize such property,” &c.—seem to us to be more 
applicable to moveable than to immoveable property. But even assuming that 
the section does apply to immoveable property, there is nothing in it, so fair as 
we can see, which would absolutely destroy the validity of a sale already made, 
provided the proceeds of such sale were paid into the Court under whose decree 
the property was just attached. Now, the circumstances of this case are, that 
the plaintiffs’ sale and Golam Ali’s sale were, according to the practice which 
governs such matters, both conducted by the same officer of the Judge’s Court, 
and the same date was fixed for the two sales. Probably, by accident, the sale 
under the plaintiffs’ decree and attachment was first proceeded with ; and after 
their sale was concluded, they took objection in the Additional Munsif’s Court 
that the sale in execution of Golam Ali’s decree should be stopped. That objec¬ 
tion must have been taken in the presence of Golam Ali. The objection was 
not allowed, but the Additional Munsif made an order that the sale under 
Golam Ali’s decree and attachment should proceed, subject to the validity 
of the prior sale under tlie plaintiffs’ decree and attachment if such sale was 
valid, and the sale was proceeded with and Golam Ali purchased it. But, 
as a matter of fact, inasmuch as these attachments were made in August and 
September 1877, the procedure will be governed by the old Code, and not by the 
present Code ; for, bv s. 3 of the present Code, it is provided, that nothing in the 
new Code, contained “shall affect any proceedings after decree that may have 
been commenced and were stdl pending at tliat date. ” Now, the attachments 
under both these decrees were pending at the time when the new Code came 
into operation. They woidd, therefore, bo governed by the practice under the 
old Code ■ and for the reasons stated by me in the case of Chutka Panda v. 
Gohurdhone Doss (6 C.L.B., 85), it appears that, under the old Code, it was held, 
that a sale [414] under a second attachmont was valid, and would prevail over a 

•[Soc. 285 :—Where property not in thj cubtodj of any Court has been attached in execu¬ 
tion of decrees of more Courts than one, the Court which shall 
Property attached in receive or realize such property and shall determine any olaun 
execution of decrees of thereto and any objection to the attachment thereof shall be the 
several Courts. Court of highest grade, or where there is no difference in grade bet¬ 

ween such Courts, the Court under whose decree the property was 

first attached.] 
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sale subsequently held under a prior attachment. Under these circumstances, 
therefore, we are of opinion that the plaintiffs are entitled to recover in this 
suit; but inasmuch as the Subordinate Judge reserved for trial in a regular suit 
the question of title between the plaintiff's and Golam Ali, and as there are 
circumstances connected with the plaintiffs’ purchase, as for example, the very 
inadequate price paid by the plaintiffs on the sale to them, which render it 
desirable that the question should be left open, we reserve liberty to Golam Ali 
to institute any suit with respect to tiie title to this land that he may be 
advised to bring against the^ plaintiffs. The appeal will be allowed with costs, 
the judgment of the Munsif being restored. This judgment will apply to No. 
2466. 


Appeal allowed. 


NOTBS. 

[STATUTORY MODIFICATION.— 

The opinion expressed in the above case th.),t a sale held in contravention of section 285 is 
not invalid is expressly affirmed by the Legislature in the Code of Civil Procedure 1908, sec¬ 
tion 63 (2). 

It is also settled that the section 285 applies to immoveable properties also. See 4 All. 
395 : 29 Cal. 773 ; 34 Cal. 8.36.] 


[7 Cal. 414] 

The 28th Ajtril, 1881. 

Present: 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 

Radha Proshad Wasti and others.Plaintiff's 

vermin 

Esuf and others.Defendants. '' 

Ejectment — Co-sharers — Trespassers — Co-sharer’s Bight. 

Whore a tenant has been put into possession of ijm.ili property with the consent of all the 
co-sharers, no one or more of the co-sharers can turn the tenant out without the consent of 
the others ; but no person has a right to intrude upon ijmali property against the will of the 
co-sharers or any of them ; if he does so, he may be ejected without notice, either altogether, 
if all the co-sharers join m the suit, or partially, if only some wish to eject him ; and the legal 
means by which such a partial ejectment is effected, is by giving the plaintiffs possession of 
their shares jointly with the intruder, as explained iii the case of Hulodhur Sen v. Oooroodoss 
Boy. (20 W. R., 126). 

The plaintiffs purchased at an execution-sale, in 1869, a twelve-anna 
share m a certain taluq, formerly belonging to one [«8] Akramuddin. Pending 
execution-proceedings, one Eeazuddin intervened, claiming the twelve-anna 
share as his own : this claim was rejected, as was also a suit brought to have 
his title declared to the property. The plaintiffs took possession of this pro¬ 
perty in 1871; and in 1872, they and their co-sharer in the whole sixteen annas 

• Appeal from Appellate Decrees, Nos. 2147, 2148, and 2149 of 1879, against the 
decree of F. McLaughlin, Esq , Officiating Judge of Noakhali, dated the 2nd June 1879, 
reversing the decree of Baboo K. D. Chatterjec, Second Munsif of Soodaram, dated the 7th 
September 1878 
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were di&possessed by the Collector of Noakhali, whereupon they jointly brought 
a suit under Act XIV of 1859 against Government, and recovered possession. 
During the time the plaintiffs and their co-sharer were put out of possession, 
the Collector let into occupation, of four kanis of land within the taluq, certain 
persons, Esuf and Gar Banu (the defendants Nos. 1 and 2). The plaintiff, 
thereupon, served on these persons notices to quit; but on their refusing to do 
so, they brought this suit against the defendants Nos. 1 and 2 (making their 
co-sharer a pro formd defendant) to obtain khas possession of the four kanis of 
land to the extent of their twelve-anna share, claiming mesne profits for the 
time the defendants were so in possession. 

The defendants Nos. 1 and 2 contended, that they were in possession of 
the land in question before the Collector took possession of the taluq, and that 
they held the land under howladars; and the pro formd defendant (the co-sharer 
of the plaintiff) supported their contention. 

The Munsif decided in favor of the plaintiffs, and gave them ijmali khas 
possession of their twelve-anna share, and ordered the defendants Nos. 1 and 2 
to pay mesne profits and costs. 

These defendants appealed to the District Judge, who, without going into the 
merits of the case, decided that the plaintiffs, being sharei-s only in the property, 
could not bring this suit without joining their co-sharer, and that, inasmuch as 
this co-sharer was adverse to the suit, the plaintiff’s remedy was either to obtain 
a partition, or induce their co-sharer to join in the suit, he therefore allowed 
the appeal. 

The plaintiffs appealed to the High Court. 

Baboo Doorga Mohun Das for the appellants. 

Baboo Sreenath Bonmrjee for the respondents. 

[418] The judgment of the Court (Garth, C. J., and McDonell, J.,) 
was delivered by 

Garth, C. J. —In this case the District ,Judge has, unfortunately, made a 
mistake. According to the view which he has taken of the law, the plaintiffs, 
however just their claim may be, cannot possibly obtain redress except by a 
partition. 

II 

Their case is, that they are the twelve annas shareholders of a certain 
shikmi taluq, the remaining four annas share belonging to the defendant No, 4. 
They say that the Collector of Noakhali unjustly dispossessed them of this 
taluq; whereupon they and the defendant No. 4 brought a suit against him 
under s. 15, Act XIV of 1869, and obtained a decree for possession. 

Meanwhile, the principal defendants. Nos. 1 and 2, had been let into 
occupation through the Collector, of four kanis of land within the taluq ; and as 
the Collector himself was a trespasser, the plaintiffs say that thesd defendants are 
also trespassers. They, therefore, bring this suit to olitain khas possession of the 
four kanis of the land to the extent of their twelve annas share jointly with the 
defendants, and also mesne profits for the time during which the latter have held 
the twelve-annas share unlawfully. 

The case of the principal defendants is, that they were rightfully occupying 
the land as tenants before the Collector took possession of the taluq ; a^d the 
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defendant No. 4 supports their case, and desires to retain them upon the 
property. 

The Munsif found entirely in favor of the plaintiffs, and gave them a 
decree for ijmali possession of the land to the extent of their twelve annas share, 
with mesne profits and costs. 

The District Judge has taken a different view. He has dismissed the suit, 
upon the ground that, even if the plaintiffs’ case be well founded as to the 
principal defendants having been let into possession by the Collector, they cannot 
bring a suit of this kind without joining their co-sharer as a plaintiff; which 
means, of course, that they cannot sue at all, because their co-sharer, the defen¬ 
dant No. 4, is adverse to the suit. 

If the Judge were right in this, one shareholder out of many might always 
set his co-sharers at defiance, by intrdduoing [MT] objectionable persons upon 
the joint property against the wislies of his co-sharers ; and the latter would 
have no remedy, except by obtaining a partition. 

We know of no authority which justifies such a view of the law ; and 
it seems to us, that the District Judge has quite misunderstood the meaning of 
the cases to which he refers. 

The plaintiffs’ case is, that the principal defendants are trespassers, 
because they were introduced ujwn the land by the Collector, who was himself 
a trespasser; and if the plaintiffs are right in this, and if they have not since 
recognized the defendants as their tenants, it is clear, that as against the 
plaintiffs they are trespassers; and no consent to their occupation by the 
other defendant. No. 4, will make them any other than trespassers as regards 
the plaintiffs’ twelve annas share. 

If the defendant No. 4 has given the other defendants permission to 
occupy the land to the extent of her share, the decree to which the plaintiffs 
are entitled, assuming that they prove their case, is that which they ask 
for in the plaint, and which the Munsif has given them,—that is to say, 
a decree for khas possession of the four kanis jointly with the defendants to 
extent of their twelve annas share. 

A similar decree was made in favor of the plaintiffs by the High Court in 
the case to which the Judge refers : Hulodhur Sen v. Goordodoss Boy (20 W. 
R., 126). The other case which he cites, Balaji Baikajt v. Gopal Bin Baghu 
Kiili (I. L. R., 3 Bomb., 23), relates to a tenant, not a trespasser. 

The view which the Munsif has taken of the law appears to us perfectly 
correct. 

When a tenant has been put into possession of ijmali property with the 
consent of all the sharers, or what is the same thing, has been plac^ there by 
the managing shareholder, who has authority to act for the rest, no one or 
more of the co-sharers can turn the tenant out without the consent of the 
others. But no man has a right to intrude upon ijmali property against the 
will of the co-sharers or of any of them. If he does so, he may be ejected 
without notice, either altogether, if all the co-sharers join in the suit, or 
partially, if only some of mi the co-sharers wish to eject him ; and the legal 
means by which such a partial ejectment is effected, is by giving thd plaintiffs 
possession df their shares jointly with the intruder, as explained in the case 
of Hulodhur Sen v. Gooroodosi Boy (20 W. R., 126), per Jackson, J. 
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The judgment of the lower Appellate Court must, therefore, be set aside ; 
and the case must go back to that Court for retrial in accordance with the 
view of the law which we have above explained. 

The ajjpellants will have their costs in this Court; and the costs in the 
lower Court will abide the result. 

Appeals Nos. 2148 and 2149 will be governed by this decision. 

Case remanded. 


NOTES. 

[JOINT TENANCY—RIGHTS EXERCISABLE BY WHOM- 

Tho great mass of apparently conflicting cases may be reconciled if the following principles 
are kept in view. 

(1) Where the tenancy is created by all the co-shaicrs or by one of them with the consent 
of the others, all must join to put an end to the tenancy. 

(2) Where some only of the co-sharers have created tho tenancy against tho will of the 
others, any one of the latter may put an end to the tenancy and rcixiver khas possession to the 
extent of his share. 

(3) If any trespasser intrudes upon the joint property, he can be ejected by any one of the 
joint tenants to tho extent of his share, if the others do not wish to eject him. 

(4) Where the tenancy created by all is put an end to by notice given by all, some of tho 
co-sharors may recover their shares. 

(6) Principle (1) has no application when the suit is for ejectment and partition and all 
tho co-owners are made parties. 


The following tabular statement of the case law on the subject illustrates the above 
principles. 


Cases. 

Nature of suit. 

Besult. 

7 Cal. L, J. 486 

Suit for ejectment by one oo-te- 
uant when the other co-tenant 
does not jom in determining 
tenancy 

Suit not maintainable. 

29 Mad. 29 . 

Suit for partition and ejectment 
and all the co-owners arc parties 
to the suit as plaiiitiiis or defen¬ 
dants. 

Suit can proceed 

10 Cal. L. J. 103 

Suit for ejectment of tenant let 
into possession by some of tho 
co-sharors without the consent 
of others. 

Suit can proceed. 

11 Iiid. Cas. 84. 

Suit for ejectment of a trespasser, 
by one of the co-owners only. 

Suit can proceed. 

11 Bom. 664 ... 

Suit for ejectment after notice to 
quit by plaintiff, one of tho 
co-sharers only. 

Suit can proceed, the parties 
being Parsis and English 
law having to be appli^. 


(N. B.) In English law, one of the co-tenants may put an end to the tenancy without the 
oqnsent of the others. See, 3 Taunton 119, 120 ; 1 B & Ad. 135,7 M. & W. 141. 


N. B. When khas possession is not sought for, one of the oo-ovmers may sue :—2 C.W. 
N. 229.] 
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The 30th May, 1881. 

Present: 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice M€Donell. 

Lokessur Koer.Plaintiff 

, versus 

Purgun Eoy and others.Defendants.* 

Suit for Possession—Formal Possession—Transfer of Possession—Civil 
Procedure Code (Act VIII of 1859), ss. 223, 224. 

In a suit for possession, it appeared that, in 1863, the plaintiff had sued some of the 
present defendants for khas possession of the same land In that suit the defendants pleaded 
that they were tenants of the plaintiff and entitled to hold under a patta, which they failed to 
prove, and the plaintiff obtained a decree. .Three years afterwards the plaintiff was put in 
formal possession by the Court under s. 2‘24 of Act VIII of 1859, instead of under s. 223 

Held, that as the plaintiff was put in possession under his decree by the officer of the 
Court, the form in which execution was given was immaterial. f 

The formal possession given by a Civil Court under an execution operates in point of law 
and fact, as between the parties, as a complete transfer of possession from the one party to 
the other. 

The plaintiff in this case sued to recover from the defendants possession 
of seventeen bighas of land. The plaintiff [419] obtained a decree in the first 
Court; but the lower Appellate Court dismissed the suit, upon the ground that 
the plaintiff had not been in possession for twelve years. 

It appeared that, in the year 1863, the plaintiff" brought a suit against the 
defendants Nos. 2 and 3, and the father of the defendant No. 1, to recover khas 
possession of the land, the subject of the present suit. The defendants at that 
time set up that they were tenants of the plaintiff, and entitled to hold the 
land as such under a certain patta. They failed, however, to prove their patta , 
and, consequently, the plaintiff obtained a decree against them for khas posses¬ 
sion. Three years afterwards execution was taken out by the plaintiff under 
that decree, and he was put in possession by order of the Court. This happen¬ 
ed within twelve years before the present suit. The Subordinate Judge, 
however, decided that, under the execution, the plaintiff" did not obtain 
actual possession, but that he only obtained possession as malik ; and from 
the return of the proceedings made by the officer on that occasion, it 
appeared that the plaintiff was professedly put into possession by proclamation 
and beat of drum under s. 224 of Act VllI of 1859, instead of under s. 223. 

The plaintiff appealed to the High Court. 

Mr. Twidale for the appellant. 

Baboo Nil Madhub Bose for the respondents. 

• Appeal from Apj^late Decrees, Nos. 1766 and 1767 of 1879, against the decree of Baboo 
Kally Prosonno Mokerjeo, Additional Subordinate Judge of Sarun, dated the 25th Apnl 1879, 
reversing the decree of Baboo Sarut Chunder Mookerjee, Munsif of Chumparan, dated the 
17th November 1877. 
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The judgment of the Court (Garth, C. J., and McDonell, J.) was 
delivered by 

Garth, G. J., (who, after stating the facts as above, continued):—We 
are of opinion that as the plaintiff was put in possession under that decree by 
the officer of the Court, the form in which execution was given was quite 
immaterial. All that was necessary was for the officer of the Court to go upon 
a portion of the land, and give the plaintiff possession of that portion in respect 
of the whole ; and any formal mistake which may have been made by the 
officer in the mode of giving possession could not prejudice the plaintiff. It 
does not appear [420] that the defendants resist^ the officer when he gave 
possession, or that it become necessary to turn them out by main force. 

The Subordinate Judge has, unfortunately, fallen into the common error 
which prevailed m-the Mofussil Courts a, few years ago, that the formal posses¬ 
sion which the Civil Court gives under an execution is not actual possession ; 
whereas, as between the parties, it operates, in point of law and in fact, as a 
complete transfer of actual possession from the one party to the other. It 
would not be so as against third parties of course ; but, as between the parties 
to the suit, the formal delivery passes the actual possession as it can be 
passed. This has been decidsd by a Full Bench of this Court: Juggobundhu 
Mookerjee v. Bam Chunder Bytack (I. L. E., 5 Calc., 584). 

The Subordinate Judge is quite in error in supposing that possession was 
given to the plaintiff as m ilik only, and that the defendants continued to 
hold the actual possession, because this would have boon entirely inconsistent 
with the decree pronounced by the Court. The defendants had set up that they 
were the plaintiff’s tenants, and by the decree that defence was directly 
negatived. 

The case will, therefore, go back to the Court below for retrial; and it 
must be taken for granted, that the plaintiff did obtain khas possession against 
the defendants within twelve years of the commencement of this suit. So that, 
unless the defendants can show that something has happened since that time 
to create a new tenancy between them and the plaintiff, or to justify them in 
some way in retaining possession as against the plaintiff, the latter must 
succeed in this suit. 

The appellant must have his costs of this appeal, and the costs of the lower 
Court will abide the result of the new trial. 

The appeal No. 1767 is admittedly governed by this decision, and will bo 
remanded accordingly, the same order being made in that case as regards costs. 

Case remanded. 


NOTES. 

[As against Judgment-dobtor or hi.s representatives, the delivery of symbolic possession 
operates as the delivery of actual possession i.e , it amounts to a dispossession of the party 
previously in possession. Hence art. 144 of the Ijim. Act* applies to a suit for recovery of 
possession by a person to vrhom symbolic possession has boon delivered—-see IG Cal. 530 ; 24 
Cals 716 ; 12 Bom. 678 ; 16 Bom. 722 ; 22 Bom. 667 ; 25 Bom. 275. 

But as against third parties not bound by the decree but holding adversely to the 
Judgment-debtor and decree holder symbolical possession has been < hold not to avail and 
limitation continues to run in their favour, unaffected by the delivery of symbolic possession. 
See 18 Cal. 520,] 


3 OAL.—-Ill 
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Ci2l3 INSOLVENCY. 

The 26th July, 1881. 

Present: 

Mr. Justice Broughton. 

In the Matter of T. H. Marshall, an Insolvent. 


Order and disposition of Insolmnt—Indian Insolvent Act (and 12 Vtet., 

c . 21 ), S . 28 . 

Where goods are in the order and disposition of any person under such clrcumstanoes as 
to enable him by means of them to obtain false credit, then the owner of the goods, who has 
permitted him to obtain false credit, must suffer the penalty of losing such goods for the 
benefit-of those who have given the credit. 

In the month of February 1881, Mr. T. H, Marshall and Mr. Stevenson, 
who carried on business together as contractors and builders, agreed to 
dissolve partnership. At this time it appeared from the accounts that a sum 
of Es. 6,500 was due from the firm to Stevenson. In order to pay off this debt, 
Marshall applied to one Theodore Boileau for a loan, and in consequence of such 
application, on the 10th March 1881, Boileau paid to Stevenson’s attorney a 
sum of Es. 5,000, which Stevenson agreed to accept as payment in full of the 
debt due to him; and on the 19th March 1881, a deed was executed by 
Boileau and Marshall, under which the latter, in consideration of an advance 
of Es. 10,000 (Es. 5,000 of which had already, on the 10th March, been 
advanced) assigned to Boileau, his executors, administrators, and assigns, as 
s^urity for the loan, " all and singular the outstanding and book debts due toT. 
H. Marshall, and all and singular the securities for the said debts, and the benefit 
and advantage of all and singular the stock-in-trade, goods, wares, plant, 
machinery, and implements of his business, and all other goods, wares, 
machinery, and implements which did or might thereafter constitute the stock- 
in-trade of such business and it was further agreed between the parties, that 
Boileau should, until repayment, remain in possession of the stock-in-trade, wares, 
goods, maohineiw, and implements belonging to the business ; and that nothing 
should be [922] removed from the premises without the consent of Boileau. 
Under this deed, Boileau was to be employed as superintendent and manager 
of the office of the business for one year at a monthly salary of Es. 200. 

This deed was duly executed on the 19th March 1881, and registered on 
the 24th, and the balance of the sum of Es. 10,000 was paid to various credi¬ 
tors of the firm at Marshall’s request. Boileau at this time was resident in 
Calcutta, and continued to be so until the 10th April 1881, when he removed 
to Barrackpore, placing two of his own durwans in possession, and himself 
attending to the business during office hours. 

Marshall left Calcutta on the 23rd May, leaving Boileau in sole possession 
of the stock ; and on the 26th May, a seizure of a portion of the stock-in-trade 
was made by the Small Cause Cotu^ on three decrees obtained against Marshall. 
On the 31st May, Marshall filed his petition in insolvency; Boileau meanwhile 
interpleaded in the Small Cause Court, but his claim was disallowed. 
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The Official Assignee, thereupon, took possession of the property, under¬ 
taking to sell and hold the proceeds to a separate account, subject to ^e order 
of the Court. 

Certain creditors applied for and obtained an order for the examination of 
Boileau and Marshall, and the case came on for hearing, on the 12th July 1881, 
before Mr. Justice Broughton. 

It appeared from the examination of Boileau and Marshall, that Marshall 
did all the outside work, whilst Boileau took the Affice work, making contracts 
and purchases in the name of Marshall Brothers, signing Marshall Brothers per 
T. Boileau. Marshall also purchased bricks, timber, and ohunam, and gave other 
orders in the name of Marshall Brothers. It did not appear clearly that the 
creditors had notice of the assignment. 

Mr. Trevelyan, for the creditors, adnfitted, the bond fides of the assignment; 
but contended that the goods were in the possession, order, and disposition of 
Marshall at the time he became insolvent within the meaning of the 23rd section 
of the Insolvent Act. 

[ 423 ] Mr. Ptffard for Marshall. 

Mr. Allen for T. Boileau. 

Broughton, J. —The insolvent in this case had assigned his goods to Mr. 
Boileau prior to his insolvency, and the question is, whether they were in his 
own possession, order, or disposition when he became insolvent, within the 
meaning of the 23rd section of the Insolvent Act, 11 and 12 Viet., c. 21. The 
petition of the insolvent was filed on the 31st May 1881. There is no question 
in this case as to the validity of the assignment, which was dated the 19th 
March, in favor of Mr. Boileau. It is shown to have been made more than 
two months before the filing of the petition, and for good consideration; and it 
is shown, that the money he advanced—Rs. 9,600—was applied partly in 
buying out a partner, who was paid Rs. 6,000, and the balance in paying the 
debts of the more pressing creditors of the insolvent. It was not an assignment 
in contemplation of insolvency, for the insolvent swears he did not know he 
was in difficulties. Mr. Boileau had no idea of it, or, as he says, ho would not 
have paid Rs. 6,000 to a partner just retiring from an insolvent firm. Mr. 
Trevelyan does not seek to impeach this testimony, nor does he suggest that 
either the insolvent or Mr. Boileau did not fairly state the case. 

Mr. Boileau was, under the assignment, to become the manager of the 
insolvent’s business at a salary of Rs. 200 a month, and he immediately entered 
upon his functions as manager, and brought an assistant, named Mr. Depenny, 
to help him with the accounts. The business was that of a builder and con¬ 
tractor, and the insolvent attended to the outside work, coming only occasion¬ 
ally to the office, where Mr. Boileau saw the customers. 

Mr. Boileau states—and this is an accepted statement—^that, in taking 
over the management, he had in view the protection of his own interest in the 
propertyi which consisted of the stock-in-trade, at the same time assisting the 
insolvent, his brother-in-law, who, he says, would have lost credit had the 
business been carried on in another name. The deed itself provided that Mr. 
Boileau should remain in possession; that the property [^24] should not 
be removed without his consent; and that any property sold should 
be replaced. Accordingly, the old name was used' the contracts, pur- 

883 



J Jbl. 7 Cftl. «2S m THE MATTEK OF T. H. MABSHALL [1681] 

chases, letters, and ^ on were signed by Mr. Boileau—“Marshall and 
Company, per T. B.," or “per T. Boileau.” Mr. Boileau’s dunoaw was, how¬ 
ever, placed at the door, and the goods were not allowed to leave the premises 
for the purpose of the business without the order of Mr. Boileau given to the 
persons in charge of them and to the durwan, except that, on some occasions—the 
latest of which occurred some time before the filing of the petition—the insolvent 
himself was allowed to take goods when Mr. Boileau was not at the office. 
This happened for the most part in the early morning, before Mr. Boileau had 
anrived from Barrackpore, where he resided. When goods were so taken, 
the fact was reported to Mr. Boileau on his arrival, and he gave his sanction 
on this report. So the work went on for over two months, Mr. Marshall, 
being a practical builder, doing the outside work, and Mr. Boileau, with his 
staff of employes, doing the work at the office, making contracts and purchases, 
but in the name of “ Marshall Brothers ,” and all the money passing through 
his hands. He opened an account in his own name, and made pay¬ 
ments by his own cheques to various persons connected with the business. 
Mr. Allen points out that, among the payments made by Mr, Boileau on the 
making of the assignment, and with part of the money he advanced, was a 
payment to Hurrish Chandra Mittter, of Es. 1,000 on the 19th of March, by a 
cheque signed “T. Boileau,” inpayment of a debt due by the insolvent to 
Hurrish Chandra for bricks and soorkie supplied to the business. Hurrish 
Chandra had, prior to the assignment, spoken to Mr. Boileau about the business, 
which he described as a profitable one, and advised him that he might make 
the advance : yet Hurrish Chandra now comes forward and claims that the 
stock-in-trade, which he knew was assigned to Mr. Boileau, was in the apparent 
ownership of the insolvent. But notice to one creditor is not notice to aU. 

A great many cases have been cited in argument, but questions arising 
upon this clause and the similar clauses contained in the English Bankruptcy 
Act depend so much upon their own [ 426 ] actual circumstances, that it is 
necessary to be very careful in applying these precedents. Among the oases 
which have been quoted, the case of Agabeg (2 Ind. Jur., 340), decided by 
}lr. Justice Phear in 1867 upon the same Statute, bears i>erhaps the closest 
resemblance to this. There, Messrs. Mackenzie, Lyall and Co., having an 
assignment of Mr. Agabeg’s furniture, put a durwan at the gate, and sent a 
man to make a catalogue, with a view to the disposal of the furniture by public 
auction ; and it was held, that the furniture, which Mr. Agabeg was allowed to 
use as before up to the date of his insolvency, was in bis exclusive possession, 
and further that it was in his order and disposition. 

But Mr. Boileau in the present instance, by the action 1 have already 
described, did a great deal more than Messrs. Mackenzie, Lyall, & Go., did in 
the case of Mr. Agabeg’s furniture. 

There has been, moreover, a recent decision of the Lords Justices upon the 
construction of the like section of the English Bankrupt Act (32 and 33 
Viet., c. 71, 8. 15), which seems to me to throw some doubt upon the decision 
in Agabeg's case (2 Ind. Jur., 340). In the case of Ex parte National Guardian 
^imrance Company^ In re Francis (L. E., 10 Oh. Div,, 408), a man was in 
friendly possession of a house and furniture which the banlnnipt was allowed 
to enjoy ; he was put there to get the goods out of the defendant’s order and 
disposition, so as to avoid the eflfects of his bankruptcy. “ The only question,” 
said Lord Justice James, “ is, whether possession was taken by the true owner 
the goods with the intention of asserting .his rights; ” and Lord iTustioe 

• 
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• 

Thesiger added, “ the debtor had, as in Vicarino v. Rolhngsworth (20 L. T., N. 
S., 362), the use of goods, but it was subject to the control of the man who was 
put in possession, and who was there to see that the use was in accordance 
with the rights of the bill-of-sale holder.” 

These oases, however, are very different from a case like the present, 
in which the property consists not of furniture which remains the same, but 
of goods to be used in the business, and daily altered in quantity and character. 

[ 426 ] It appears to me that the goods were in the possession of Mr. Boileau 
and are primd facte his, unless it can be shown that they were in the order 
and disposition of the insolvent, for the Insolvent Act, like the more recent 
Bankruptcy Acts, uses the expression possession, order or disposition, unlike 
the Act of James the 1st, which uses the words possession, order, and disposi¬ 
tion. ‘ • 

The principle upon which this section ought to be applied is very clearly 
stated in another recent case, Ex parte Wingfield, In re Florence (L, B., 10 Oh. 
Div., 591), by Lord Justice James:—“This section (32 and 33 Vic., c. 71, 
s. 16) must be read however, as the similar provision in the Bankruptcy Statutes 
from the time of James the 1st has always been read, with some attention to 
common sense.' It has always been construed as meaning this :—that if goods 
*are in a man’s possession, order or disposition, under such circumstances as to 
enable him by means of them to obtain false credit, then the owner of the 
goods who has permitted him to obtain that false credit is to suffer the penalty 
of losing his goods for the benefit of those who have given the credit. But 
if no such credit has been given, then the maxim applies "cessante ratione cessat 
ipsa lex." 

Applying this principle to the case before me, I find that Mr. Boileau 
stated in the course of his examination. “ 1 sent notice to the debtors, I 
believe, on the 30th of May. The notice was written in the solicitor’s office, &c.” 
But this subject was not pursued, and it is not shown that the notice were ever 
issued. Mr. Boileau continued: “ Mr. Leslie (his solicitor) suggested that I 
should give notice. I said it would be tantamount to shutting him up, as he 
depended upon the debtors lor work—they were his customers. It was not 
to keep his customers from this knowledge, but simply that it might harm him 
individually. I expected his customers would withdraw their custom from 
him, because it would evidence that he was obliged to borrow money; besides 
people are generally very touchy about their bills being handed over to others. 
I did not wish to injure his credit.” 

Accordingly, when a debt due from one of the large cus- [ 427 ] tomers— 
Mr. Ezra—had to be realized, it was realized by the insolvent personally, and 
the money was handed over to Mr. Boileau by him. This was on the very eve of 
the insolvency. The assignment was equally kept secret from the dealers in 
materials which had to be brought to carry on the works. Mr. Marshall himself 
says : “ I purchased timber, bricks, and chunam for the business in the name of 
‘ Marshall Brothers,’ and any orders sent for materials were signed either by me 
as ‘ Marshall Brothers,’ or by Mr. Boileau as ‘ Marshall Brothers per T. Boileau 
or per T. B.’ This went on the usual course of business up to the time of my 
insolvency.” 

These persons, therefore, from whom goods were bought, were led to be¬ 
lieve that their goods were bought by Marshall Brothers—^not by Mr. Boileau 
or for his benefit, and Mr. Soileau’s statement regarding the mode of dealuag 
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with the goods, shows that they were allowed to leave the premises from time 
to time, as the insolvent direct^, with the consent of Mr. Boileau. 

Fresh goods were thus brought in from time to time for the purpose of 
the business, that is to say, that they might be used in the business, to earn 
funds for the business, which could be applied in payment for them, on the 
faith of the credit of Mr. Marshall, and not of Mr. Boileau. 

It appears to me that the property was in the order and disposition of 
the insolvent, and that it would be unjust to apply the proceeds of these goods 
to satisfy the assignment to Mr. Boileau, which he himself says was kept 
secret. 

It is agreed that the costs of both parties shall be paid out of the proceeds 
of the goods. . 

Attorneys for the insolvent. Messrs. Barrow and Orr. 

Attorney for Boileau: Mr. S. J. Leslie. 

Attorneys for the creditors : Messrs. Swinhoe, Law, & Co. 


[428] APPELLATE CIVIL. 

The 30th May, 1881. 

Present : 

Mr. Justice Pontifex and Mr. Justice Field. 


Bam Ghunder Shaha and others.Plaintiffs 

versus 

Manick Chunder Banikya and another.Defendants. '' 


Parinership’-^Accounts—Frame of Suit—Procedure in Partnership Suit—Civil 
Procedure Code {Act X of 1877), sched. iv, forms 113t 182, 133 — Costs. 

In a suit for an account of partnership transactions, the Subordinate Judge, in whose 
Court the suit was instituted, framed certain issues with the object of ascertaining who 
TUftTiagnd the business, with whom the partnership property was ; whether the defendants ought 
to account; what was the capital, and what the expenditure and profits of the firm ; and after 
taking evidence on these points, dismissed the suit. 

Held, that the Subordinate Judge shouldhave followed the course pointed out in forms 133 
and 188 of sched. iv of the Civil Procedure Code, and at the first hearing should have deter¬ 
mined whether there hod been a partnership ; what were its conditions ; was it dissolved, 
or ought it to be dissolved ; and who were the parties interested, and in what shares ; and upon 
determining these questions, should have directed accounts to be taken; and after the 
accounts had been taken, should have made a final decree. 

Held also, that the suit should not have been instituted in the Court of the Subordinate 
Judge, and the case was transferred to the Court of the District Judge. 

* Appeal from Original. D^ree, No. 275 of 1879, against the decree of Baboo Gungachuxn 
ffiroar, Subordinate Judge df Dacca, dated the 36th June 1879. 
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The plaint in a pairtnership suit ong^t to be framed on the lines of form 188 in sohed. iv 
of the Code, and the accounts should be taken as prayed in that form. 

Under ordinary oiroumstanoes, the costs of a partnership suit should be paid out of the 
assets of the partnership, or, in default of assets, by the partners in proportion to their respective 
shares, unless any partner denies the fact of a partnership, or opposes obstacles to the taking 
of the accounts, and so renders a suit necessary, when he is usually made to pay Ihe costs up 
to the hearing. 

This was a suitto recover an eight-anna sharetjf the capital money and profits 
of a partnership business. The plaintiffs alleged that their ancestor, one Sorup 
Ghunder Shaha, and one Bam Kristo Banikya, the father of the defendants, 
[ 429 ] started a joint karbar in 1251 (1844), which was carried on after the 
death of the original partners by the plaintiff’s and defendants until Kartic 
1280 (1873), when the partnership was dissolved. Dispxites arose between the 
partners, and the matters in dispute were referred to arbitration ; but no award 
was made. The plaintiffs then instituted a suit in the Court of the Subordinate 
Judge of Dacca, alleging that large sums were due to them from the defendants, 
and praying for an account. The defendants, by their written statement, on 
the other hand, contended, that the plaintiffs were indebted to them. The 
Subordinate Judge framed the following, among other issues ; 

“By whom the principal karbar, &c., the branch karbars in respect of which 
the plaintiff’s sue for a nikas, were managed ? 

“ With whom the money, papers, and stock appertaining thereto were kept, 
and in whose possession they are now ? 

“ If it bo proved that the karbar was managed by the defendants, and that 
the defendants used to keep the money and papers relating thereto, should they 
not be bound to render an account to the plaintiffs ? 

“ What sums of money were supplied, and by whom, as capital money and 
as jogan money ; and what was the amount of expenditure, as also the amount 
of profits down to the date of the dissolution of the partnership business ? 

“ What sum has been appropriated by each of the parties from the fund of 
the karbar ? 

“ Has there been a loss, and to what amount, and through whose fault ? 

“ Agreeably to the findings on the above issues, which of the parties 
should be held liable to the other party, and to what amount ? ” 

The Subordinate Judge found that the karbar was managed by both parties, 
and not by the defendants alone ; that the khatas of the karbar were neither 
kept by the defendants, nor taken possession of by them at the time the 
partnership business was dissolved, and holding that the plaintiffs could not 
call upon the defendants to submit a nikas, or to pay them any sum, dismissed 
the suit. 

From this decision the plaintiffs appealed. 

[4803 Mr. Branson, Baboo Srinath Doss, Baboo Mohiny Mohun Boy, and 
Baboo Lall Mohun Doss for the appellants. 

Baboo Ghunder Madhub Ghose and Baboo Srinath Banerjee foi: the 
respondents. ,, 
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The Judgment of the Court (Pontifex and Field, JJ.) was delivered by 

Pontifex, J. —In this case the parties, or their respective ancestors, joined 
together in carrying on a joint karbar, or partnership, which continued for many 
years down to the year 1280. The plaintiffs, on the 16th September 1876, 
within three months after the termination of the business, instituted a suit in 
the Court of the Subordinate Judge of Dacca, whereby they claimed that, on an 
adjustment of accounts between the parties, they would be entitled to a very 
considerable sum. The defendants, by their written statement, insisted, on 
the other hand, that, on an adjustment of accounts, they would be entitled 
to a still more considerable balance. The parties being thus at issue, 
the Subordinate Judge, who tried the case, framed seven issues, to be 
found in his judgment. Now, assuming for a moment that the Subordinate 
Judge had jurisdiction to try the case, the course which he ought to have pursued 
is clearly pointed out in Forms Nos. 1S2 and 133 of sched. iv of the Code of 
Civil Procedure. At the first hearing of the suit, really what the Court had to 
determine was, whether there had been a partnership, and what were its 
conditions ; was it dissolved, or ought it to be dissolved , and who were the 
parties interested in the partnership,- and in what shares; and upon determining 
these questions, it ought, in the first instance, to have directed that accounts 
should be taken as set forth in Form No. 132, subject, of course, to any such 
alterations as the nature of the case might require. It is only after taking these 
accounts and obtaining the report of the officer of the Court, or, if there is no such 
officer, when the Judge himself has arriv'ed at a decision on the accounts, that 
a final decree should be made according to Form No. 133 of the 4th schedule of 
the Code. Instead of following this procedure, the Subordinate Judge has dealt 
[«811 with the case as if the whole matter was to be completed at the first 
hearing; and has, as I have said, raised, at the first hearing, issues which ought 
more properly to have been raised after the first hearing. He has dealt with 
the third and fourth issues raised by him. The plaintiffs, who also carried on 
a separate business, in their plaint tried to make a case that the defendants 
were in fact the managing partners in this business, to which the suit relates ; 
and that the plaintiffs were only concerned in making advances, for the purposes 
of the business, whenever they were required. Their case also was, that the 
defendants were, as compared to them, in a much poorer condition of life, and 
that they never made advances, or were able to make advances, for the purposes 
of this business. The Subordinate Judge, therefore, raised the issues for the 
purpose of ascertaining by whom the business was in fact carried on, and by 
whom the advances were made ; and he seems to have determined, upon the 
result of his view of the evidence, that the defendants were not alone the managers 
of the business, and that the plaintiffs were not the persons who alone made the 
advances. Having arrived at the conclusion, he held that the plaintiffs were not 
entitled to call upon the defendants to submit a nikas in respect of the business, 
and dismissed their suit. Now, whether the plaintiffs were right or not in the 
allegations made in the plaint, and if it were proved that they were joint mana¬ 
gers, or even the sole managers, of the business, they were, nevertheless, 
entitled, after the dissolution of the partnership, to have the accounts taken ; 
and even if upon those accounts it should appear that the plaintiffs were, 
contrary to these allegations, under liability to the defendants, yet they would 
be entitled to have a decree of Court determining the amount of their liability and 
to get the indemnity of the Court from further litigation, or future demands by 
the defendants in respect of the accounts. We think, therefore, that even if 
the view of the evidence taken by the Subordinate Judge was a correct view, 
as to which we express ho opinion, he was, notwithstanding, bound to proceed 



MANICK CHUNDER BANIKYA &c. [ 1881 ] 


I.L.S.f daLlial 


« 


with the accounts in the manner shown in Form No. 133 of the 4th schedide, 
and to have the matter settled. Now, a considerable part of the evidence 
[ 482 ] that was taken before the Subordinate Judge was addressed to the 

question who occupied the principal guddi, where the business of this partner¬ 
ship was carried on ; and the Subordinate Judge seems to have come to the 
conclusion, that it was the defendants who continuously occupied that guddi, 
and that they not only joined in the management with the plaintiffs in the 
partnership business there, but also did their own separate business in that 
guddi. It also appears that the account books of Ihe joint partnership are no 
longer forthcoming, or if forthcoming, are in such a condition that it would be 
difficult or impossible for the Court to utilize them for the purpose of settling 
an account between the parties. Now, if it were the fact that the defendants 
were the principal occupants of the guddi, it might be inferred that they would 
be at least as equally responsible for the beoks as the plaintiffs. But assuming 
that the books cannot be obtained or utilized, still an account must be taken of 
the partnership and of the property if any, still belonging to the partnership, in 
the best manner the Court can arrive at it. For example, if no books are forth¬ 
coming, the Court must call upon each party to furnish a statement of facts 
in respect of the business and its transactions, and to support such statement by 
evidence ; and upon these statements of facts, as supported or contradicted by 
the evidence bearing thereupon, the Court must come to a conclusion and shape 
its decree accordingly. It is of great importance that, in suits for account and 
administration, the proper procedure should be followed, and it may be useful 
to refer to the observations of Phear, J., in Syud SJiah Alaiahmad v. M. 8. 
Btbee Nustbun (24 W.E., 70), though in that case his observations were addressed 
to an account to be taken against one accounting party only, whereas in a part¬ 
nership, all the partners are, of course, accounting parties. The plaint in a 
partnership suit ought to be framed on the lines of Form 113, sched. iv of the 
Procedure Code, and the accounts should be taken as prayed in that form. Now, 
we have considerable doubt whether this partnership suit should have been institu¬ 
ted in the Court of the Subordinate Judge. Under s. 265 of the Contract Act, it is 
enacted that [ 483 ] where parties wish to apply to the Court to wind up the busi¬ 
ness of a partnership firm, to provide for the payment of its debts, and to distri¬ 
bute the surplus according to the shares of the partners respectively, the Court 
to which they must apply, is the Court of the District Judge. That appears in the 
explanation to the section, and there has been a case in this Court, decided by 
McDonell and Field, JJ., Prosad Doss Miilhck v. Busstch LallMuUick {Ante p. 
167), in which they held that such a suit could only be brought in the Court of 
the District Judge. Under the circumstances in which this case comes before us, 
we think the proper course will be to direct that the District Judge proceed with 
the further trial of the case, and we shall now order that an enquiry be made as 
to the conditions on which the parties carried on the partnership, and as to the 
shares in which they were respectively interested. That an account be taken 
first of the credits, property, and effects now belonging to the partnership; and 
secondly, an account of the debts and liabilities of the partnership ; and thirdly, 
an account of all dealings and transactions between the plaintiffs and the defen¬ 
dants with respect to the partnership. In taking these accounts, the parties 
wiU have to show what advances have been made by either of them from time 
to time, and also what monies have been drawn out by either of them from time 
to time; and they wiU have to prove whether any and what interest is payable 
upon the advances made by them, and the Court wiU make orders in 
accordance with the form of the prayer, to Form No. 113 of sched. iv to the 
Procedure Code. Upon the evidence taken, the Court wiU frame its decree in 

3 CAL.—112 
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accfoi^lanoe with Forth No. 133 of the 4th schedule in favour of the plaintiffs 
or defendants according as it decides on which side the balance is due. 

We had some little doubt at first as to how we should deal with the costs 
of the suit up to this hearing. It is true that the plaint is not very artistically 
framed, but it is also clear that the defendants, by their written state¬ 
ment, asked that an account should be taken, and claimed that, upon the 
Uking of such account, they should be entitled to a balapce; but so far 
L434J as we can see, it appears to us that the defendants have really thrown 
every obstacle they could in* the way of the plaintiffs having this account taken. 
In the examination of the principal defendant himself, a question in cross- 
examination was put by the plaintiffs—a very pertinent question as it seems to 
us—with respect to property alleged to be now belonging to this partnership, 
vtz, “ which of the talooks was purchased with joint funds ?” That question 
was objected to by the defendant^ and was disallowed Under ordinary 
circumstances, the costs of a partnership suit should be paid out of the assets of 
the partnership, or in default of assets, by the partners in proportion 
to their respective shares in the partnership business. But when one of 
the partners either denies the fact of a partnership, or opposes obstacles 
to the taking of the accounts, and so renders a suit necessary, it is usual to 
make such partner pay the costs up to the hearing. However, under the 
circumstances of this case, we think that the costs of the proceedings up to 
this time must be dealt with as costs are ordinarily dealt with in a partnership 
suit: accordingly we leave them to be dealt with by the District Judge, and we 
make no other order concerning costs. In taking the accounts before the 
District Judge, the parties will be at liberty to use any part of the evidence 
adduced by them before the Subordinate Judge, and also to adduce 
further evidence. This course is consented to by the parties before 
US. Neither party will be bound by the conclusions arrived at by the Subordinate 
Judge, but the whole case will be open for decision by the District Judge. 

Case remanded. 


MOTBS. 

EBTITUTORT CHANOE.— 

The explanation which proscribed the form in which a suit for diBSolution of a partner¬ 
ship was to be brought has been omitted from section 265 by the Indian Contract Act 
Ammidment Act (IV of 1886) S. 1. The result, of course, is that such a smt can now be 
brought in any competent Court according to the provisions of the Cml Procedure Code. See 
20 Mad. 313 where the suit was brought in the Subordinate Judge’s Court.] 
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17 Cal. 484} 

OBIGINAL CIVIL. 

The 28th July, 1881. 

Present : 

Mr. Justice Cunningham. 

In the matter of Hosseini Begum, an infant, and in thp matter 

OP Act X of 1875. 

Mahomedmt Law—Shiah School — Minors — Custody — Mother. 

According to the Shiah School of the Mahomedan Law, a mother is entitled to the custody 
of her female children, unless she has boon guilty of unchastity. 

[<SB] In this case a i ule had been obtained by one Phoodia Bibee, calling 
upon two persons, named Aga Mahomed Kazim Ispahan! and Moonshi 
Mahomed Ibrahim, to show cause why they should not bring up before the 
jOourt the persons of Hosse ni Begum and Koolsum Begum, the infant children 
of Phoodia Bibee, to be dealt with according to law. It appeared that Phoodia 
Bibee was the widow of one Meer Mahomed Kazim Jowhuree, to whom she 
had been married according to the Shiah rites of the Mahomedan law, and with 
whom she had resided up to the time of his death, which happened on the 13th 
April 1881. Meer Mahomed left a will, of which Aga Mahomed Kazim 
Ispahan! and Moonshi Mahomed Ibrahim were the executors; and they had 
applied for, but had not obtained, probate of the will at the time of the present 
application. By this will Meer Mahomed had appointed one Had]ee Aga 
Syed Saduq the supervisor of the matters connected witli the will. Phoodia 
Bibee had two children by her husband,—namely, the infants Hosseini 
Begum and Koolsum Begum, who were of the age of six and four years 
respectively, and she alleged that these children had, since their respective 
births, had been brought up, suckled, and reared by her personally. She further 
stated, that since the death of her husband, she continued to live at his 
dwellinghouse until the 22nd of May 1881, wlien she left the house owing to 
an attempt by Aga Mahomed Kazim Ispahan!, to commit an indecent assault 
upon her, and went to the house of one Fatima Begum, a niece of her husband, 
and that she was obliged to leave her children behind. She then applied, 
through her attorney, to Aga Mahomed Kazim Ispahan! and Moonshi Mahomed 
Ibrahim to give up the children to her, wliich they refused to do, stating 
that she had left her house without cause, and that, acting under the advice, 
and in obedience to the wishes of Hadjee Syed Aga Saduq, they would retain 
the custody and guardianship of the infants. They further stated that they 
had reason to apprehend that proper and sufficient care would not be taken 
of the infants, and that the moral atmosphere of their mother’s new dwelling- 
house would be far from wholesome for the children. And they refused 
to allow Phoodia Bibee to have access to the children. 

iml The rule was obtained u]pon an affidavit by Phoodia Bibee setting 
out the above facts. Counter-affidavits were filed alleging that Phoodia Bibee 
was the “ moota ” wife of Meer Mahomed Kazim Jowhuree, and charging 
her with various acts of uuehastity. These charges were denied by Pheradia 
Bibe^ 
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^ Mr. Jackson and Mr. Gasper in support of the rule. * .. 

Mr. Ameer AU and Mr. Abdul Bahman showed cause.>* 

Mr. Ameer AU. —Under the Shiah law, Fhoodia Bibee is not entitled #o 
the guardianship of her children. In Mohonmddy Begum v. M. S. Oomdu- 
topmssa (13 W. B., 454), the Court say,—“ The appellant before us now 
states that she is a Shiah. If she be a Shiah, then, as w^ see in BaiUie’s 
Digest of the Mahomedan Law, Imameea Doctrine,, p. 232, a mother can 
neither be herself the guardian of her childem, nor can she make a testamen¬ 
tary appointment of guardian to them.” [CUNNINGHAM, J.— ^Though she 
may not be entitled to the guardianship of her children, she is entitled 
to their custody]. The word ‘ guardian ’ is used to imply both guardianship 
of person and of property. Unchastity takes away the righlT of the mother 
to the custody of her children. In the Tagore Law Lectures for 1873, Baboo 
Shamachum Sircar, quoting the I'^atawa Alamgiri, Vol. I, p. 728, says :— 
“ The mother is of all the persons best entitled to the cust6dy of her 
infant child, unless she be wicked or unworthy to be trusted. Wickedness 
which disqualifies a mother for the custody of her child, is such wickedness as 
may be injurious to it, adultery or theft, or the being a professional singer or 
mourner.” In Baillie’s Digest, Imameea, p. 95, it is said, that the mother has 
a preferable right to the custody of a female child until the child has attained 
the age of seven or ten years. But that must be taken subject to the qualifica¬ 
tion stated in the Tagore Law Lectures, 1873. In Ali’s Personal Law of the 
Mahomedans, p. 203, it is laid down, that “ the qualifications necessary 
for the exercise of the right of hazanat are the following:—(i) that the 
hazina should be of sound mind; (ii) that she shoukl be of an age 
[ 437 ] which would qualify her to bestow on the child the care which it may 
need ; (iii) that she should be well conducted , and (iv) that she should live in 
a place where the infant may not undergo any risk, morally or physically. ” 
All the cases are decided with reference to the interest of the children ; if these 
are imperilled, the mother loses her right. [Cunningham, J.— Unless she has 
committed some act of impropriety, she is entitled to the custody of her infant 
children.] The executors must be able to exercise a supervision. If the mother 
goes to a place where they cannot do this, she loses her right. 

Mr. Jackson and Mr. Gasper were not called upon. 

Ciumin^ham, J., made the rule absolute, and directed that the children 
should be given up to the mother in the course of the day. 

Attorney for Phoodia Bibee : Baboo G. G. Chunder. 

Attorney for Aga Mahomed Kazira Ispabani and Moonshi Mahomed 
Ibrahim : Baboo M. D. Sen, 
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[7 Cal. #87] 

APPELLATE CIVIL. 

The 10th June, 1881. 

Present: 

Mr.»Justice Tottenham and Mr. Justice Maclean. 

Beejoy Keot.Plaintiff 

verms 

* Goria Keot and others.Defendants.* 

Declaration of Title to Land in Assam, Suit for—Jurisdiction of Civil Court — 
Begistration of Claimant's Name by Collector. 

A person claiming a right to rent-bearing land m ABs<am, held under a patta from Govern¬ 
ment in the names of the persons against whom he claims, is entitled to sue in the Civil Court 
for a declaration of his title and right to have his name registered as co-owner in the Collectorate; 
..and the Civil [438] Court has jurisdiction to determine such suits, although the Collector has 
not been first applied to ; but should not pass any order against the Collector in any suit to 
which he is not a party, but merely declare what the plaintiff’s rights are. 

This was a suit for declaration of coparcenary right to, and for registration 
of the name of the plaintiff, with those of the defendants, in the Collector’s 
books, in respect of 52 bighas 4 cottas 5f lechas of rent-bearing land. The 
plaintiff stated, that one Eanidas, who held 317 bighas 15 lechas in certain 
villages, of which the lands in dispute formed a portion, left three sons surviving— 
Andharu, Ghana Apa, and 'Gondho—who were each entitled to an equal third 
share of the land ; that Gondho left two sons, Bhogjar, the father of the plain¬ 
tiff, and Papara, the fourth defendant; that the first defendant was the grandson 
and sole descendant of Andharu ; and that the second defendant Ajala, and 
third defendant Kuherain, were the sons of Ghana Apa. The plaintiff, ac¬ 
cordingly, claimed, that he was entitled, along with his brother Jara, to one-sixth 
of the lands held by Eamdas. The plaintiff further stated, that, after the death 
of his father, he commenced to hold possession of the land in question in 
conjunction with the defendants, and that the mouzadar had entered 
his name and that of the defendant No. 4, Papara, along with those of the other 
defendants, in the measurement papers of 1283; but that, subsequently, the 
Deputy Commissioner had, on the 27th December 1876, ordered his name and 
thatpf Papara to be struck out, on the ground that they had been entered without 
orders ; and, without any application having been made, had directed the patta 
to be issued in the names of the defendants Nos. 1, 2, & 3. The plaintiff, 
accordingly, brought this suit to have his coparcenary right declared and to have 
his name registered as co-owner. The defendants Nos. 1 and 4 admitted the 
claim, but the other two defendants contested it as being false, and in addition 
pleaded limitation, and submitted that the Collector was a necessary party. 

* The Assistant Commissioner, finding the facts in favour of the plaintiff, 
gave him a decree, declaring that he and Jara were entitled to a coparcenary 

* Appeal from Appellate Decree, No. 1737 of 1879, against the decree of W. E. Ward, Esq., 
Judge of the Assam Valley District, dated the 28th April 1879,reversing the decree of G. E. 
McLeod, Esq., Assistant Commissioner of Gowhatty, dated the 30th December 1878. 
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right in one<sixth of the land, and to have thmr namee entered !& the 

teventte records; and directed that Knherain should pay all oosts. Against the 
decree the defendants Nos. 2 and 3 appealed, and the lower Appellate Court 
' reversed i|i and dismissed the suit, holding that the plaintiff was not entitled to 
sue in the Civil Court without having first applied to the Collector to have his 
name registered as a joint Government tenant of the lands in suit, as, were the 
decree asked for made, the Collector would in no way be bound^by it, the effect 
of it being to order the Collector to do what he had never been asked by the 
plaintiff to do. * 

The plaintiff appealed to the High Court. 

Baboo Byktmt Nath Dass for the appellant. 

Baboo Bhoobun Mohun Dass for the respondents. 

c 

' The judgment of the Court (Tottenham and Maclean, JJ.) was 
delivered by 

Tottenham, J. —It will be sufficient to refer the District Judge to the 
judgments of this Court of the 2nd March 1880 in the case of Kahndri Dahia 
V. Komolakanto Surma (1) and [440l of the 12th August 1880 in the case of 

(J) The 2nd March, 1880. 

Me. Justice pbinsbp and me. justice Maclean. 


Kalindri Dabia...Plaintiff 

versus 

Komolakanto Surma and another.Defendants. * 


Baboo Bhubun Mohun Dass for the appellant. 

Baboo Kali Mohun Dass for the respondents. 

The facts in this case sufficiontly appear from the judgment of the Court (Pbinsep and 
MACLEAN, JJ.), which was delivered by 

Ppinsep, J.—^The l.uids in this suit originally belonged to one Isharam. The plaintiff 
states that they were sold to Parsuram in execution of a decree against Isharam, and were 
purchased from Parsuram by her father in 1854 (1260). Isharam’s name, however, remained 
on the Collector’s register notwithstanding these purchases. 

The defendant Boteekant Dass obiAined a decree against Isharam, in execution of which 
the lands were sold to defendant No. 2, Komolakanto Surma, to whom the Collector, in 1281, 
granted a patta. 

Plaintiff now sues for a declaration of her right to the land for registration of her name 
in the Oollectorate, and to have the sale to defendant No. set aside. 

* 

The plaint was filed on 15th November 1875. The suit has twice been remanded by the 
lower Appellate Court, and we regret that it is impossible for us now to put an end to these 
jirooeedings. 

The District Judge has found that, before coming to the Civil Court, the plaintiff is hound 
to go to the Collector and to endeavour to obtain a patta from him in oanoelment of the patta 

granted to defendant No. 2. The Judge further states, that, '* if the Collector, on enquiry, 

■ ■ ^ ■ . _ « 

* Ai^^l from ApiN^late decree. No, 1672 of 1679, against the decree of 'W. E. Wai^e^ 
Esq., Ju^ of the Aasam'.Yalley Di^ot, dated the 28th .^ril 1879, a ffir mirig the decree ^ 
G. E. Ha^eod, Esq., Assistai^t Commissioner of Gowhatty, dated the 28th DkKimher 1878. 
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Hootaboo Ravah v. Loom Bavah (2), and to say that this Court does not concur 
in [Mil his view of the incompetence of the Civil Court to deal with questions of 
title arising between ryots in Assam. Nor do we accept as correct the District 
Judge’s opinion that the Collector will disregard the finding of the Civil Court. 
We do not think, however, that the Civil Court should pass any order upon the 
CoUeotor except in a case to which he is a party. The duty of the Civil Court 

finds that there has been nq mistake or collusion in the granting of this patta to defendant 
No. 2, and refuses to accede to the plaintiff’s request, his dpcision on this point must be taken 
as final.” 

This opinion is certainly opposed to what was declared by the same District Judge on the 
23rd December 1876, when this case came before him previously. Ho then stated—“ Plaintiff 
is entitled, on the facts stated by her, to ignore the second sale in execution of Isharam’s 
right altogether, an^i^ ask the Court to declary her right in the land, as well as her right to 
have her name registered in the Collector’s book as the Government ryot.” 

It appears to us that the Civil Court, which has twice sold the land as belonging to < 
Isharam, is the proper tribunal to decide, whether anything passed to the purchaser at the 
execution-sale held on the 24th September 1874, or whether the rights of Isharam were at that 
time vested in the plaintiff as stated by her. 

. The District Judge should decide this appeal with as little delay as possible. 

Costs of this appeal will abide the result, and appellant will recover the value of tho 
appeal stamp. 

Appeal allowed and case remanded. 

(2) The 12th August, 1880. 

, MB. JUSTICE MOKBIS AND MB. JUSTICE PBINSBP. 


Hootaboo Bavah and another.Plaintiffs 

versus 

Loom Bavah.Defendant.* 

Baboo Okhil Chunder Sen for the appellants. 

Baboo Kahsskant Sen for respondent. 


The facts in this case also wore sufficiently set out, for the purposes of the report, in the 
Judgment of the Court (MOBBIB and PbiNSEP, JJ.), which was delivered by 

MorrU, 3 .—The grounds upon which the lower Appellate Court has dismissed this suit, 
as well as tho suit in appeal No. 66, appear to us to be untenable. In appeal No. 599, the 
plaintiffs sued to recover possession of one bigha odd of land as thoir proportionate share in 
nariiain plot of rent-bearing homestead land belonging to them and to the defendant, whom 
they allege to be their own brother. They also ask to obtain a separate patta from tho Beve- 
nue Court in respect of this land. 

The defendant denied that he was the uterine brother of the plaintiffs. He alleged that 
the land, of which he had obtained a patta from the Government, was his own property and 
that the plain tiff s had no share in it. 

^e first Court decided, and with its decision the present plaintiff’s appeUants, are content, 
that the plaintiffs were brothers of the defendant; that they had established their title to their 

* * Appeal from Appellate Decrees, Nos. 599 and 600 of 1879, against the decree of 

W.E. Ward, Esq., Judge of the Assaun Valley District, dated the 17th Deomnber 1878 rever- 
Vng the decree of G. E. MacLeod,- Esq., Assistant Commissioner of GowhaMy, in Kamrup, 
dated the 16th July 1878. 
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is simply to declare the rights [ 442 ] of the parties, and we presume that the 
Collector will'give the requisite effect to any declaration so made. 

The case will be remanded to the District Judge for disposal, and costs of 
trhiH appeal will abide the result. 

Appeal allowed and case remanded. 


NOTES. 

pt is not the province of a Revenue Ck)urt to decide questions of title between contending 
claimants, such questions being within the province of Civil Court. See 9 Cal. 925.J 

proportionate share in the land ; and accordingly it gave a decree, declaring their right in it 
ijmali, and that they wore entitled to have their names registered conjointly with that of the 

defendant. 


On anneal the Judge threw out the suit tn toto, on the ground that the Collector had 
refused to r^gnize the plaintiffs a^ the Government tenants in occupation of the lands in 
suit; that, consequently, any possession of. these lands, if they ever possessed any, wa§ unlaw- 
ful, for no ryot “in Assam Proper has any title to hold and cultivate land without a patta 
from the Collector.” 


Wo are not aware of the law or authority under which the Judge advances so broad a pro¬ 
position as this, that no ryot can enjoy possession of any lands in Assam without direct per¬ 
mission of the Collector, or hold or cultivate land without a patta from the Collector ; but it 
aftarna to US Unnecessary to consider this point, because in the present suit the Collector is not 
a party. The present is a suit affecting the rights of private individuals inter se ; and for the 
determination and decision of such rights, whether relating to lands ryoti or otherwise, we can 
have no doubt that the Civil Courts in Assam have jurisdiction. 


We observe also that the provisions of the Rent Law, Act X of 1859, are in force in Assam, 
and that the Government recognizes hereditary succession in tenancies. In a case such as this, 
if as a matter of fact, land has been held under a patta in the name of an elder brother, and 
the younger brothers of the family can show that they have held the land conjointly with 
their elder brothw, the nominal holder, the Civil Court is clearly the proper Court, in the 
event of dispute as to possession or share in such land between the two, to determine their 
respective rights and interests. We are, therefore, of opinion, that, in this case, the first 
Court acted rightly in determining the matters at issue between the parties, and that the Judge 
on appeal was not competent to decline to decide them. 

We, therefore, remand the case, in order that the lower Appellate Court may hear the 
appeal and decide the case on its merits. Costs will abide the event. 

The same order is applicable to the appeal No. 600. 

Appeal allowed and case remanded. 
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The 26th May, 1881. 

Peesbnt : 

Mb. Justice Pontipbx and Mb. Justice Field. 


Nilmadhub Shaha and others.Defendants 

versus • 

Srinibash Kurmokar.Plaintiff.* 


Suit for Possession — Limitation — Beng. Act VIII of 1869, s. 27. 

In a suit for possession of land, it appeared that the defendants had obtained a darpaini 
lease of the land in question in 1271 (1865), and that they had immediately dispossessed the 
plaintiff, and had never acknowledged him to be their tenant. The plaintiff instituted hia 
suit witlftn twelve years from the date of dispossession. 

Held, that the suit was not barred by limitation under s. 27 of Beng. Act Vni of 1869. 

That section only applies to cases where the relation of landlord and tenant exists, and 
cannot be pleaded in bar by a defendant who does not admit that such relation has existed. 

This was a suit to have the plaintiff's purchased right declared in respect 
of an eight-anna share of certain land, and to'recover khas possession, together 
with mesne profits. It appeared that the land had originally belonged to the 
plaintiff and the defendant No. 3, one Uma Sunduri Dasi, the widow of one 
Kesub Chunder Kurmokar, and that they were in joint possession. The plain¬ 
tiff was dispossessed in the year 1272 (1865). He then brought a rent-suit in 
respect of his share, and obtained a decree. In 1284 (1877), the plaintiff 
purchased the share of Uma Sunduri Dasi, but was not allowed by the 
other defendants to take possession ; whereupon he instituted the present 
iml suit. The defendants contended that, in 1271, and immediately prior 
to the dispossession of the plaintiff, they had obtained a darpatni of the land in 
question, when they at once dispossessed the plaintiff, and that the suit was 
barred by limitation under s. 27 of Beng. Act VIII of 1869. Both the^ower 
Courts gave the plaintiff a decree. The defendants appealed to the High Court. 

Baboo Nil Madhuh Bose tor the appellants. 

Baboo Shoski Bhoosun Dutt for the respondent. 

The judgments of the Court (PoNTiPEX and Field, JJ.) were as follows:— 

Pontifex, J. —It is admitted in this case, on the findings of the lower 
Courts, that the plaintiff is entitled to recover, unless he is barred by s. 27 of 
Beng. Act VIII of 1869 from suing. That section gaVe him a limitation of one 
year, and the plaintiff instituted the suit after the expiration of eleven years from 
the date .of the alleged dispossession. Now, taking the words of that section by 
thfflnselves, and putting, what I think is, a reasonable construction upon them, 
it seems to me they do not apply to this case, and the defendants are not entitled 

* Appeal from Appellate Decree, No. 373 of 1680, against the decree of Baboo 
Chunder'Chatterjee, Officiating Subordinate Judge of Nuddea, dated, the 27th December 1879, 
modifying the decree of Baboo Kristo Behari Mookerjee, First Munsif of Kooshtea, dated the 
29th of June 1878. 

• 

3 CAL.—113 
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to iasist upon them.' The facts of the case are, that the defendants claim 
that immediately prior to the dispossession of the plaintiff, a darpatni was created 
in their favour, and upon its creation they at once proceeded to dispossess 
the plaintiff from his holding. Now the words of the section are: “ AU suits 
to recover the occupancy or possession of any land, farm, or tenure from which 
a ryot, farmer, or tenant has been illegally ejected by the person entitled to 
receive rent for the same," should be commenced within one year. It seems to 
me that the course of action pursued by the defendants in turning out the plain* 
tiff from his occupation immediately their darpatni was created, showed that 
at that time they did not then admit that he was a tenant. As he was immedi* 
ately dispossess^ after their title accrued, it is clear that they could neither 
have received rent from him, nor could he have paid rent to them ; and as 
they did not admit that at that time he was their tenant, I do not think it 
[U4] lies in their mouth now to insist that he was a tenant within the terms 
of s. 27 ; and not being a tenant, the limitation of one year would not apply to 
the case. There seems to be a question whether these suits under s. 27 are not 
merely possessory suits. As to that I am not at present prepared to give any 
opinion. The appeal must be dismissed with costs. • 

Field, J. —I also think that in this case the defendants cannot be permitted 
to approbate and reprobate. It appears that, after the grant to them of the 
darpatni, they ousted the plaintiff without giving him an opportimity of attorning 
to them and becoming their tenant, and they cannot now be permitted to say 
that there was a tenancy existing between him and the defendants, for the 
purpose of obtaining the benefit of the one year’s rule of limitation. But it 
appears to me also, that the one year’s rule of limitation provided by s. 27 of 
Beng. Act VIII of 1869 was not intended to apply to a case of this kind. 
The particular words in that section, upon which the defendants rely in 
this case, are: “ AU suits to recover the occupancy of any land, farm, 

or tenure from which a ryot, farmer, or tenant has been illegally ejected 
by the person entitled to recover rent for the same.” In’ order to under¬ 
stand the meaning of these words, we may examine the history of their use in 
acts of the Legislature, winch are in pan matena. That history is as follows : 
Section 23 of Act X of 1869 contained a specification of the different kinds of 
suits which could be brought under the provisions of that Act, and over which 
the Eavenue Courts were given jurisdiction. Clause 6 of that section specifies 
the following suits, viz,, “ all suits to recover the occupancy or possession of 
any land, farm or tenure, from which a ryot, farmer, or tenant has been iUegaUy 
ejected by the person entitled to receive rent for the same.” Now, it was 
decided in the Full Bench case of Gooroo Doss Boy v. Bam Narain 
Muter (B. L. B., F. B. Eul., 628; S. C., 7 W. E., Civ. Eul., 187) 

that these words refer, only to possessory actions against the person 

entitled to receive the rent, and not to suits in which the plaintiff sets 

Out his title, and seeks to have his right declared and possession, given 

him in pursuance of that title. “ Full meaning ’’ said Peacock, C. J., 

IMS] who delivered the judgment of the Full Bench, “ may, and we think 
must be given to the word ‘ illegally ejected ’ without treating them as giving 
a wider sense to the words abovementioned.” He then proceeds to give in¬ 
stances of such “ illegal ejectment," as, for example, when a zamindar ejects a 
ryot forcibly and without having recourse to the Court; and he concludes thus : 
“ Looking .to the whole Act, it appears to us that cl. 6 of s. 23 does not take 
from the Civil Court the power to try the question of title as between a ryot 
farmer, or tenant, and the person to whom he pays rent. It follows, therefore, 
that in this action, which Is brought, setting out a title by the plaintiff, and 

Ir 
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asking, ' under the above facts,’ to be declared entitled, on the strength of his 
documents, to recover possession of the lands, ho will be entitled, if he makes 
out his case, to a decree that he be put into possession of the land with mesne 
profits.” See also the following oases decided before the Full Bench decision:— 
Bishumbhur Boil v. Okoor Pandey (4 W. B., Giv. BuL, 106), Banee Madhub 
Banerjee v. Joy Kishm Mookerjee (4 W. B., Act X BuL, 16.), Lalku Ookool 
Pershad v. Baja Bajendar Kishore Singh (W. B., 1864, Act X BuL, 4)j and the 
following cases decided After the Full Bench case,— Lalljee Sahoo v. Bhugwan 
Doss (8 W. B., Civ. BuL, 337), and Dhonaye Mundul v. Anf Mundul (9 W. B., 
Civ. BuL, 306). In the Full Bench case— Chunder Coomar Mundul v. Nunnee 
Khanum (11 B. L. E., 434)—it was held, that the decision of a Bevenue Court, 
in a case under cl. 6, s. 23 of Act X of 1859 \ as to the genuineness of a mourosi 
patta, is not res judicata so as to estop a Civil Court from trying the validity 
of the patta in a'subsequent suit in such Court between the same parties or 
parties under whom they claim. In this case on Baker Ali had sued under cL 6 
of 8. 23 to recover possession of land from which he alleged that he had been 
illegally ousted, and which was included in a certain mourosi patta. The defen¬ 
dants alleged that the mourosi patta was spurious. Baker Ali succeeded, where¬ 
upon the defendant brought a suit in the Civil Court to have the patta declared to 
be a spurious document and to recover possession of the land. Jackson, J., 
. doubted if suits [446] under cl. 6, s. 23 of Act X of 1859, were of the nature of 
IKJssessory suit; but the other Judges who composed the Full Bench were agreed 
that the decision of the Bevenue Court, except so far as it established the right of 
Baker Ali to the possession of the land when he was ejected, was a finding 
upon a collateral matter, and had not the effect of res judicata in the civil case. 

I think the result of these cases is, that a case under cl. 6, s . 23 of Act 
X of 1859, was very similar in its nature to a case under the old section (15) 
of Act XIV of 1869, now s. 9l of the Specific Belief Act, I of 1877 , and this 
being so, suits under cl. 6 to recover the occupancy or possession of land from 
which a ryot has been illegally ejected by tlio person entitled to receive rent 
for the same, differ materially from suits like those referred to in the Full 
Bench case of Gooroo Doss Boy v. Bam Narain Muter (B. L. B., F. B. 
Bui., 628; S. C., 7 W. E., C. I. V. BuL, 147), —suits in which the 
plaintiff sets out his title and seeks to have his right declared and possession 
given him in pursuance of that title. To this latter class the twelve years’ rule 
of limitation is applicable. In the Full Bench case, the suit was instituted by 
persons who had been ten years out of possession. While to the former 

p - .. ’[Soc. 23:—1. All suits for the delivery of pottahs or 

under this Act ^ s jjujjooliyets or for the determination of the rates of rent at which 

‘ such pottahs or kuboohyets are to be delivered. 

6. All suits to recover the occupancy or possession of any laud, farm, or tenure, from 
which a ryot, farmer, or tenant has boon illegally ejected by the person entitled to receive 
rent for the same.] 

teSec. 9 :—^If any person is dispossessed without his consent of immoveable property other¬ 
wise than in due course of law, he or any person claiming through 
Suit by person disposses- him may, by suit instituted within six months from the date of 
sedof immoveable property, the dispossession, recover possession thereof, notwithstanding 

any other title that may be set up in such suit. 

Nothing in this section shall bar any person from suing to establish his title to such pio> 
perty and to recover possession thereof. 

No suit under this section shall be brought against the Government. 

No appeal shall lie from any order or decree passed in any suit instituted under tbin 
section, nor shall any review of any such order or decree be allowed.] 
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olass is applicable the oob year's rule of limitation provided by s. 30 of Act 
% of 1859’^, which speaks of *'all suits instituted under this Act,” any 
qseoifioation being necessary, as such suits had been specified in s. 23. When 
Beng. Act VlII of 1869 was enacted, the specification of suits contained in 
8. 23 of Act X of 1859 became no longer necessary. And Act VlII enacted in 
general terms that all suits brought for any cause of action arising under 
Act X of 1859 were to be cognizable by the Civil Court according to their 
several jurisdictions (see s. 33) f. The object of the Legislature in passing Beng. 
Act VIII of 1869 was to transfer the trial of rent oases from the Bevenue to the 
Civil Courts, and there was no intention to interfere with the special law of 
Umitation provided for rent cases by Act X of 1869. In consequence, however, 
of the omission of the specification of suits in the Act of 1869, it became neces¬ 
sary, instead of the general words "all suits instituted under this Act” in 
s. 30 of Act X of 1859, to insert in the limitation section (27) of Beng. 
[ 447 ] Act VIII of 1869, a specification of the class of suits to which these 
special limitation provisions were applicable. Accordingly we find the words of 
cL 6, B. 23 of Act X of 1859, "all suits to recover the occupancy [or possession] 
of any land, farm, or tenure from-which ryot, farmer, or tenant has been illegally 
ejeot^ by the person entitled to receive rent for the same,” used with the 
omission of the two words in brackets, in s. 27 of the Act of 1869. It appears 
to me reasonable to suppose that it was intended by the use of these words to 
make the one year's limitation provided by the Act of 1869 applicable to the same 
class of suits only to which cl. 6 of s. 23 of Act X of 1859 had been decided to 
be applicable, and to which the one year’s rule of limitation was applicable, 
under the same Act of 1859. I find that the same view has been taken by a 
former learned Judge of this Court (Phear, J.) in the case of Nistanm v. Kah 
Perahad Dasa Chowdhry (23 W. E., 431). 

Appeal diamiaaed. 


•[Sec, 30:—^Except as otherwise herein provided, all suits 
Time for commencement instituted under this Act shall be commenced within liie period 
of suits generally. of one year from the date of the accruing of the cause of 

action. Amended by Act LUI., 1860. Amendment defunct.] 
t^iec. 83:—Suits for the recovery of money in the hands of an agent or for the delivery 

of accounts or papers by agent, may be brought at any time 
Time for the commence- during thes^ncy, or within one year after the deteim^tion of the 
mentof suits against agents agency of such agent, or in the case of claims now existing within 
for money, papers, or one year after the passing of this Act, or within the p^od now 
accounts. allowed for the institution of such suits in the Civil Goort 

whichever may first expire. Provided that if the person having 
the right to sue shall, by means of fraud, have been kept from the knowledge of the receipt of 

any such money by the agent, or if any fraudulent account shall 
Proviso. have been rendered by the agent, the suit may be brought within 

One year from the time when the fraud shall have been first 
known to such person ; but no such suit shall in any case (exo^t the case of claims now 
existing as aforesaid) be brought at any timo exceeding three years from the tenoinajtiou of the 
agency^ 
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RBVISIONAL CRIMINAL. 


The let August, 1881. 

Present: 

Mr. Justice Morris and Mr. Justice Tottenham. 
In the matter of Poona Chum Pal. " 


SancUon to ProMcute—Presidency Magistrates’ Act {IV of 1877), ss. 41, 

42, 43, and 168—General and SpecifiS Sanction—Order of Discharge — 
Superintendence of High Court—Charter Act {24 it 25 Vtct., c. 104), s. 15. 

The only course to be pursued where it is sought to set aside on order of discharge made by 
a Presidency Magistrate, is that laid down in s. 168 of Act IV of 1877t, and as by that section 
there is no appeal allowed to a complainant who is a private individual, it is not open to him. 
(^.invoking the aid of the High Court under s. 15 of the Charter, to obtain under the Court's 
extraordinary powers that which he might obtain had he a right of appeal. 

On the 2nd May 1881, Poona Churn Pal obtained liberty, under the provi¬ 
sions of ss. 41 and 42 of Act IV of 1877, from Mr. Justice Broughton, 

to prosecute one Dwarka Mohun Dass and his gomasta Anunto Hurry Pal, on 
the ground that the former, at the hearing of the suit of Dwarka Mohun Dass v. 
Poona Chum Pal, used as evidence on his behalf two documents purporting to 
be contracts, which were found by Mr. Justice Broughton not to be genuine, and 
that, the latter had affirmed and filed a false affidavit in support of an application 
for leave to verify the plaint. At the prosecution at the Police Court, the two 
accused were charged under ss. 471, 193, and 209 of the Indian Penal Code. 
After summonses were issued and the parties had appeai'ed, the Magistrate ob¬ 
jected that no matter could be gone into which required sanction under s. 41 of 
the Presidency Magistrates’ Act, and that the sanction obtained was a limited 
sanction. He held, therefore, that the prosecution under ss. 193 and 209 
could not be entertained, but that the prosecution might proceed on the charge 
under s. 471. The complainant, not agreeing to waive his right to prove that 
the accused had fraudulently instituted a false suit and given false evidence 

* Criminal Buie, No. 190 of 1881, againrit an order of F. J. Marsden, Esq., Presidency 
Magistrate of Calcutta, dated the 9th Jrdy 1881. 

teSeo, 168:—The local Government may direct the Public Prosecutor or other officer specially 

or generally appointed m this behalf to present an appeal to 
Appeal by Government the High Court from a Presidency Magistrate’s order of acquittal 
from order of acquittal. or of dismissal, or of discharge ; but m no other case shall 

there be an appeal by the prosecution from any order under this 

Act. 

No appeal shall be presented under this section after two months from the date of the 
order complained of. 

When an appeal is presented under this section, the High Court may order the accused 
person to be arrested and brought before it, and may commit him to prison pending the dispo¬ 
sal of the appeal, or (if the offence of which he is accused be bailable) ,adimt him to bail. 

The Hi^ Court may, in any case so appealed, direct a new trial by any Presidency Mafps- 
trate, or may pass such order as may be warranted by law.] 
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1 ^ the trial of the suit* the Magistrate ordered the accused to be discharged, and 
fined the complainant Bs. 50, to be awarded to each of the accused by way of 
compensation. 

A rule msi was applied for and obtained by Mr. Lee on behalf of the com¬ 
plainant, calling upon the Magistrate to show cause,— 1st, why the fines should 
not be remitted; Jind, why the sanction obtained should not be recognized in 
so far as it gave leave to prosecute under ss. 41 and 42 of the Presidency 
Magistrates’ Act; 8rd, and ’^hy he should not be directed to record the evidence 
of the complainant and his witnesses. 

Mr. Jackson on behalf of the accused applied for and obtained a rule, 
calling upon the complainant to show cause why the accused should not be 
heard, the Court directing that the two rules should be returnable on the same 
day. 

Mr. Lee, at the hearing of these rules, contended, that the accused 
had no locus standi, and no claim as of right to appear at the argument 
of the rule, because this was not an appeal from the Magistrate’s decision, but an ^ 
application to the High [449] Court to exercise its general powers of superinten¬ 
dence under s. 15 of the Charter, and that, inasmuch as the Court had no power 
to compel the accused to refund the Rs. 50 given to him as compensation, he 
would have no right to appear to defend at that point of the case. [On 
Mr. Bonnerjee, who appeared for the Magistrate and the Crown, informing 
the Court that he had no objection to the accused being heard, the Court 
decided, that as the accused was present and represented by Counsel, he had 
a right to appear.] 

Mr. Bonnerjee, on behalf of the Magistrate and the Crown, showed cause ^ 
against the rule, contending, that the application was in the nature of an 
appeal, and that being so, the ]3etitioner had no locus standi, as appeals against 
acquittals could only be instituted by the Local Government as laid down in 
s. 168 of the Presidency Magistrates’ Act. That the Magistrate had not 
acted illegally, for the sanction to prosecute was limited and not general, and 
that the Magistrate had no jurisdiction to hear a complaint of any offences 
which were not specifically mentioned in the sanction. The prosecution have 
no right to make this application. Section 147 of the Criminal Procedure 
Code is not wide enough to allow the High Court to entertain it; The Empress 
V. Gasper (I. L. R., 2 Calc., 278). [Mokris, J.—Section 147 is for the 
promotion of justice.] The power of the Court has been curtailed by the 
Presidency Magistrates’ Act. 

Mr. Jackson (with him Mr. M. Ghose and Mr, TVeucfyan) for the accused.— 

If the riglit of setting aside an order exists under s. 147, it exists as well for 
the public as the Government; but if so, how is it that the Legislature has 
provided that no appeal from an acquittal shall lie except one presented by 
Government • Empress v. Mtyajt Ahmed (I. L. R., 3 Bomb., 150). Then, can 
persons come up to the Court by way of revision when they have no right by 
way of appeal. The case of The Corporation of Calcutta v. Bheecunram Napit 
(I. L. R., 2 Calc., 290), lays down that s. 147 is only applicable to cases of 
conviction, whereby a defendant is aggrieved; complainants cannot come up 
under it. Nor will [430] the Court exercise its extraordinary powers under 
8. 15 of the Charter when there is an appeal: Bajcoomar Singh v. Dinonath 
Ghuttuck (1 G. L, R., 362). The case of In re Balaji Sitaram (11 Bomb., 34) 
gives the requisites of a ■* proper sanction. The petition on which th^ rule 
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was obtained is not aoourate, and it does not appear that the person signing 
it was present at the Polioe- Court. The following oases show that where 
material facts have been kept from the Court, the Court has always refused to 
entertain any application founded thereon:— The Attorney-General v. The 
Mayor of Liverpool (l My. and Cr., 210), Wilson v. Callender (9 Moore’s P. C. 
Ca., 100), Sibnarain Ghose v. Hullodhur Doss (9 Moore’s P. C. Ca., 354)'. 
As to the question of refund of the line, the Court has no power to make such 
an order : The Queen v. Hadjee Jeebun Bux (I. L. E., 1 Calc., 364). 

Mr. Lee in support of the rule.—The Couri has undoubted power to 
interfere under s. 15 of the Charter, even supposing that the application 
cannot be made under s. 147 of the Criminal Procedure Code. The applica¬ 
tion is not made by way of appeal, because there has been no trial, and 
8. 168 has reference to acquittal, dismissal or discharge after an enquiry 
of some sort. The Magistrate refused* to do his duty by refusing to take 
evidence on the first two charges, and by wrongfully interpreting the 
sanction given by the High Court to be a limited one only. Further, the award 
of compensation was illegal. Section 242 of the Presidency Magistrates’ Act 
provides that a sum not exceeding Es. 50 should be allowed for compensation 
if it 'appear that there be not sufficient ground for the complaint, but the sanc- 
^tion granted by the Court must be taken to be sufficient ground; nor has the 
Magistrate power to fine until he has heard the case, or a sufficient portion of 
it, to enable him to decide that there was no good ground for the complaint. 
As regards the jurisdiction of the High Court to interfere, see Chunder Coomar 
Boy V. Omesh Chunder Mojoomdar (22 W. E., Crim., 78). 

[461] The judgment of the Court (Morris and Tottenham, JJ.) was 
delivered by 

Morris, J. —We are asked to exercise our powers of superintendence under 
s. 16 of the Charter Act, by remitting certain compensation awarded to two 
persons, who have been complained against by the petitioner, and by setting 
aside an order of discharge made by the Presidency Magistrate, and directing 
the trial of the case to be proceeded with, in the light of a construction which 
ought to have been put, but was not put, upon an order of sanction to a prosecu¬ 
tion mebde by Mr. Justice Broughton, after judgment passed in a civil suit on 
the Original Side of the High Coui't, in which the petitioner was defendant, 
and the persons complained against, plaintiffs. 

After hearing the learned Standing Counsel in support of the action taken, 
and orders passed, by the Presidency Magistrate, and also Mr. Jackson who 
appeared, and whom we permitted to address us, on behalf of the persons who 
would be affected by any order directing a further trial of the case, and after 
considering the arguments addressed to us in reply by Mr. Lee, we are of 
opinion that we cannot properly exercise powers of superintendence, under the 
Charter Act in this matter, and that the application must be rejected. 

In the first place, s. 168 of the Presidency Magistrates ’ Act prescribes 
the eoTirse, and it seems to us the only course, which must be taken when an 
order of discharge made by a Presidency Magistrate is sought to be set aside. 
The Government alone have a right of appeal, ancP clearly, as was argued 
before us, no such special exception would have been made by the Legislature 
in favor of the Government, if both the Government and private individuals 
nould obtain the same end by an application invoking the aid of the Court 
under s. 15 of the Charter AcL 
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Mr. Xjee contend^i, that b. 16S of tho Pr^idenoy Magistrates’ Aot rdates 
only to oases in which a trial has been had, and i^at it has no apfdication 
to a case, such as the present, in trhich the oraer of disciiarge was given 
in the course of proceedings preliminary to tri^. Mr. Lee refers to the 
fact that, on the day -fixed for the trial, when both parties were before the 
[ua] Court, no examination of tire eompjiainant and of his witnesses was made, 
the reason being that the I^sidenoy Magistrate, upon the view which he took 
of the sanction given by Mr. Justice Broughton, refused to allow the prosecu¬ 
tion to proceed on all the dirges specified in the summons. 

This objection, though, perhaps, started by the Presidency Magistrate 
himself, was, undoubtedly, taken by Mr. Ghose, the counsel for the aooiued; 
and this being so, it seems to us, having regard to the provisions of s. fll9. 
Act IV of 1877*, that the trial, in the sense in which the word ‘ trial ’ is used in 
the Aot had then commenced. By this objection, we understand the accused to 
have shown cause why they should not bo convicted, and their objection 
larevailing, they were ordered to be discharged. 

Then again, in the matter of setting aside the order, which practically 
amounted to a fine upon the complainant, by which compensation was awarded 
to the accused, we think that we are powerless to interfere. The award of 
compensation is a matter which lies entirely within the discretion of the Presi¬ 
dency Magistrate, and from the statement of the facts of the case, which has 
been presented to us, we are quite unable to say, that that discretion has been 
unreasonably, or improperly, exercised. The accused were certainly put to a 
considerable amount of harassment by being brought on two different occa¬ 
sions before the Court, and on neither occasion did the complainant see fit to 
prosecute his case. On the last occasion,— that is to say, on the 9th July, 
even on the view taken by the Magistrate of the limited character of the 
sanction given by Mr. Justice Broughton, there was nothing to prevent the 
complainant from adducing evidence against the accused. 

The Counsel for the complainant admits that he refused to go on with the 
case, in the hope that the Magistrate would allow an adjournment to enable 
him to refer to Mr. Justice Broughton, and obtain from him an expression of 
opinion as to the nature of the sanction granted by him. It seems to us that 
the Magistrate was quite within his right in refusing to allow the trial to stand 
over, and his order of discharge was in accordance with law. 

[ 483 ] This order is no bar to further proceedings being taken by the 
petitioner, if he be so advised, and this renders interference by this Court, 
under 8. 15 of tlie Charter Aot, entirely unnecessary. 

This application is dismissed, and the rule discharged. 

‘ Buie discharged. 
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OBIGINAL CIVIL. 

The 24th Jy/tie, 1881. 

Present : 

Mr. Justice Wilson 

Provabutty Dabee.Plaintiff 

versus 

Mohondro Lall Bose..«.Defendant. 


Ancient Lights—Enlargement of Window — Obstruction — Notice — Delay — 

Mandatory Injunction. 


Where a person, who has a nght to light from a certain window, opens a new window, or 
- enlarges the old one, the owner of an adjoining house has a right to obstruct the new or 
enlatged opening, if ho can do so without obstructing the old, but if ho cannot obstruct the 
new without obstructing the old, ho must submit to the burden. 

A plaintiff entitled as of right to light and air through a certain window, subsequently 
enlarged it, and on the light thereto being interfered with by the defendant, gave him notice 
to remove the obstruction two days after it had been completed. 

Held, that ho had been guilty of no delay in taking steps to prevent the obstruction, and 
that he was entitled to a mandatory injunction requiring the defendant to remove it. 


The plaintiff, a Hindu lady, stated, that she was the owner of a certain 
house, numbered 66, Punchanuntollah Lane, and that adjoining these premises 
to the north and west, stood a house belonging to the defendant; that, in 
October 1880, the defendant, notwithstanding remonstrance, commenced 
to build a wall which, when completed, obstructed a window in the 
north wall of her house, and deprived her of the access of light and air 
[ 454 ] to the room to which the said window belonged, an easement which the 
plaintiff claimed to have enjoyed without interruption for twenty years and 
upwards. She further stated, that, in building such* wall, the defendant had 
dismantled the cornice of the terrace which rested on the north waU of her 
house; and after calling upon the defendant, on the 11th October, without 
success, to remove the said wall, she, on the 14th October, sent him a formal 
notice, and subsequently brought this present suit to compel him to repaove 
the wall and to restore the said window and cornice to their pristine oonmtion, 
itBlring at the same time for a perpetual injunction restraining the defendant 
way, interfering with the plaintiff’s property, and in the alternative 

^t^d^^Mi^ant denied the easements claimed, and stated that the window 
in qu^tion had been opened about seven years before the date of suit, by one 
Goonjaree Goomar Bose, with the consent of his (the defendant’s) predecessor 
in title; and further denied the encroachment. 


It appeared from the evidence that the window in the north wall had b^n 

; in existence a sufficient time to give the plaintiff a right to claim the easement; 
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but that, originally, the window had been of about J| feet by feet in size, but 
that, ten or eleven years before the date of suit, it had been enlarged to 5 feet 
by 2i feet. That, as regards the encroachment, it was clear, that the defendant 
had so built his wall as to encroach upon the plaintiff’s cornice. That, as to 
the question as to whether the plaintiff' had disentitled herself to an 
injunction by delaying to send to the defendant notice of her objection to the 
interference with her lighW, it was shown, that she had sent notice to the 

defendant to remove the wall a day or two after it had been finished. 

• 

Mr. Jackson (with him Mr. Bonnerjee) for the plaintiff.—^This is not a case 
of diminution, but of total obstruction, of light. If the window was opened 
with permission, as is stated in the written statement, then, on the authortties, 
the defendant would be out of Court. The original window was enlarged 
C485] a few years ago, and on the authority of Taphng v. Jones (11 H. L. 
C., 290), if the defendant cannot obstruct one new light without obstructing 
the old one, he cannot obstruct at all. As to the alleged permission it amounts 
to this : “ you enlarge your window, and I will not obstruct itit comes to a 
question of acquiescence ; see Cotchmg v. Bassett (32 Beav., 101). We allege 
an absolute encroachment as tp the comice, and that is apart from the question 
of light. A perfect title is not necessary to support the right. 

Mr. Paht (with him Mr. Allen) for the defendant.—The case opened 
and proved is not that which is stated m the plaint. [WILSON, J.—To my 
mind it is a matter of serious importance, where there is a diversity between the 
case stated in the plaint and the case made out: but that is in cases where the 
plaintiff speaks from personal knowledge.] Supposing the window to have 
been enlarged, the plaintiff is not entitled to light and air— Catching v. Bassett 
(32 Beav., 101). Where the owner of a building, having ancient lights, replaces 
them by new larger windows, the Court will not interfere by injunction to 
restrain the owner of the servient tenement from obstructing them— Heath v. 
Bucknall (L. E., 8 Eq., l), Taphng and Jones (11 H. L. C., 290), applies only 
to the right of an owner to recover damages at law. [Wilson, J. —The case 
of Staight v. Bum (L. E., 5 Chanc. App., 163) shows, that Taphng and Jones 
(11 H. L. C., 290), applies to the equitable as well as to the legal remedy.] 
The Court will not grant an injunction unless there has been substantial damage 
^Aynsley v. Glover (L. E , 18 Eq., 553 ; S. C. on App., L. E. 10 Oh., 283.) 

Wilson, J. —The plaintiff in this suit is the owner of the house No. 56, 
Funchanuntollah Lane , the defendant is the owner of the house No. 63 in the 
same lane ; and as to a portion of the two houses, No. 63 stands immediately 
adjacent to and north of the north wall of No. 56. The plaintiff complains 
that, in the course of certain building operations which took place in No. 63, 
the defendant has built a wall so as to block up altogether the light to a window 
of th4 north wall of No. 56, by which light was afforded to one of the rooms of 
that [486] house, and has encroached laterally on the soil of No. 56, interfering 
with the comice, which has been variously described by the witnesses as a 
brick band, a string course, and a sailing course. ^ 

The first question is, whether the plaintiff has shown a right to aec^s of 
light through that window : 2ndly, whether there has been a lateral encroach¬ 
ment ; and Srdly, what is the remedy. 

The first question is of great importance to the plaintiff,—namely, whether 
she has a right to aqcess of light through that window. If the window is 
twenty years old, she has acquired the right to light, subject to the question 
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I shall re£er to presently, as to the enlargement of the window. If the window 
is not twenty years old, she has not acquired that right. 

On the part of the plaintiff a large body of evidence has been given: evidence 
of a satisfactory kind,—that is, evidence of the right class of persons. The first 
witness called by the plaintiff was Omritolall Gangooly, the owner of the 
premises No. 67, part of what was formerly No. 81, out of which several plots, 
including 66 and 63, the premises of the plaintiff and defendant, have been 
cajTved out. He says, that, from the earliest time, he recollects that that room 
was in existence, and the north wall, and a window in that wall. I think he 
speaks the truth. The next witness was Eadha Gobind Ghatterjee. He has 
lived a great number of years on the premises, and remembers the wall and 
the window. The next witness is Eamlall Koberaj, a very important witness : 
he swears to having, lived a long time in the house. His father was the family 
Koberaj. I think he speaks tlie trutli. The next witness is Preonath Mookerjee. 
He remembers the window and wall. The next was Nityanund Pyne. He remem¬ 
bers the wall'and the window. 

Some of the witnesses recollect the alteration to the window. 

There are at least three p )rsons, Omritolall Gangooly, Eamlall Mookeiiee, 
and Preonath Mookerjee,—all of whom lived in the house and used the privy, 
JChat is evidence of a character which must carry very great weight, unless there 
be anything to discredit it. 

Then we have the evidence on the part of the defendant, of the man who 
was the intermediate owner of the premises, Soorjee Coomar Bose. He must 
know whether this window [457] existed there at the time of his purchase or 
not. He must know, or have wilfully stated what was false. 

He says there was no window down to the reading of the Mahabarat, and 
that he then made the window. 

He is not an independent witness like those on the other side. He has 
acted under the defendant with reference to this very building. 

The next witness was Mohendro Nath Dass, the previous owner of 
No. 63. He swears to the making of the window before the time in question. 
Moliendro Nath Dass is a man very much mixed up with the defendant in 
business matters, and he cannot be called an independent witness. 

The next is an important witness, Khoda Nawaz, the mistry. He 
swears he was employed to open the window. He is by no means an 
independent witness. He was under the direction of the first witness, Soorjee 
Coomar Bose, and employed by him and by the Seal family ; and with regard 
to him it would take a very small slip of memory, or a very small perversion of 
fact, to mistake the enlargement of a window for the opening of a window. 
He has no books, he depends on his memory, and he might, withoifb any 
intention of making a false statement, represent the enlargement of the window 
as the opening of it. 

Then Ea^haldass Chunder says,—he has known the plaintiff’s house for a 
very considerable number of years, and has not known the window before. I 
do not value the evidence of such witnesses. People who have no interest 
might not notice these things. The same remark applies to Kali Kurmokar. 

The plaintiff’s evidence is far more reliable and free from suspicion than 
that of the defendant’s witnesses. I think, it has been sfiown that there was 
an qjd window in this wall, which was enlarged at the Mahabarat reading. 
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I find in favour of the plaintiff on the first question, whether she has 
acquired a right to access of light through this window. 

The second question has been settled by Mr. Bayne’s evidence. There was 
some doubt on the point till he weus examined. 

On Mr. Walker’s evidence the matter was left in some doubt. [ 458 ] He 
assumed that the wall rose from the ground. The plaintiff had better means 
of ascertaining, and she gavq the same accost as Mr. Bayne, though Sooriee 
Coomar said exactly the contrary. He said it was a wall built on foundatimos 
from the ground. 

On the outer face of the north wall of the plaintiff’s house, below the 
foot of the window in question, there was a string course projecting from the 
general surface of the wall. Mr. Bayne explained that the wall was made 
to rest on a beam, which was supported on one end on a back wall of the 
house No. 63, and on the other end by a pillar. The beam was on a level 
^ with this string course, and rested not in contact with, but above it, and in 
contact with the surface of the plaintiff’s wall, and built so up to the 
top. That shows an encroachment, because the defendant had no right 
to build beyond the outside limit of the plaintiff’s building. On Mr. Bayne’s 
evidence and the other evidence it is shown, that there was on the 
top of the building a cornice projecting over and described to be 5 to 7 inches 
in width. From Mr. Bayne’s account it is clear that, to the extent of that 
cornice, there has been an encroachment. 

He stated, that if there be a cornice there has been an encroachment to 
the extent of that cornice. 

The third question is, what is the remedy. The plaintiff, whose light has 
been obstructed, is entitled to a mandatory injunction, unless she has disentitled 
herself to the right. 

With regard to the law, the question is set at rest by the judgment of the 
House of Lords in Taphtuj v. Jones (11 H. L. C., 290), and it is clear that if a 
man has a right to light from a certain window and opens a new window, the 
owner of an adjoining house has a right to obstruct the new opening if he can 
do so without obstructing the old, but if he cannot obstruct the new without 
obstructing the old, he must submit to the burden. 

This window was enlarged. It appears to me that the defendant 
acquired no right to obstruct that window for that reason— [ 459 ] 
Statght V. Burn (L. R., 5 Chan., 163) and Aynsley v. Olover (L. R., 18 Eq., 
544; S. 0., on appeal, L. R., 10 Chan. App., 283). Therefore, unless some other 
circumstances are shown to deprive the plaintiff of her right to an injunction, 
it seems to me she is entitled to an injunction. 

The only other ground to disentitle her is delay. It is right to see to the 
evidence on this point. 

The evidence is that of Nobin Chand Bural, Shosheebhusun Chuokerbutty, 
and Trigonanath Mookerjee. 

Nobin Ghund Butal tells us that, having received a communication from 
the husband of the plaintiff, he saw the premises, and sent first a private note 
and then a formal notiqa to the defendant. Assuming that Nobin Ghund Bural 
used proper diligence, and^there was no delay, was NoWn Ghund Bural’s notice 
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in proper time ? It must be remembered that it was not the building on the 
place in question that was wrong. The defendant had a right to raise his building 
as high as he liked, so as not to obstruct the light. No one could interfere until 
it became apparent that the defendant was going to obstruct the light. 

The work began on the 6th day of the pooj ah, and was finished the day 
after. 


That is confirmed by' the Sir 
two or three days. 


r, who says, that the building of the wall 


Then he says he was sent by the plaintiff’s husband, who came on the 
last day. 

Then Trigonspnath Mookerjee was called. He is the plaintiff’s husband. 
He went to the defendant’s premises and found them locked, and the next day 
he went to the place and saw the mistress, and the same day went to Nobin 
Ghand Bural. I am of opinion that the plaintiff and all who acted with her. 
acted with all diligence. 

The proceeding of the defendant was a very rapid one, and the plaintiff 
gave formal notice to the defendant in proper time. 

There was some obscurity as to whether the notice had been received by 
the defendant. The witness Mohendro Nath Dass [ 480 ] put that at rest, 
because he said, that he was told by the defendant himself that he had received 
a notice. 


That the letter and notice were received by the defendant at the time is 
clear, for he has not chosen to go into the box to deny it. 

I find there was no delay on the part of the plaintiff in taking steps to 
prevent the defendant from building his premises. 

There was some conflict as to the state of the building at the time of the 
service of the notice. The Sircar says the walls were finished and the roof on, 
but that was impossible. The notice was given in a day or two after the wall 
was run up. It is impossible that in two days the roof could have been laid on 
and the floor completed. 

I am quite satisfied that this wall and the other walls were completed, but 
that that was all. 

I don’t think, the plaintiff was guilty of any laches or carelessness. She 
gave notice as quickly as she could. 

It appears to me that the plaintiff is entitled to the injunction she asks 
for, and that is an injunction requiring the defendant to remove so much of the 
budding as obstructs the light of the window, and so much of the encroachment 
as interferes with the upper comice of the plaintifif’s house. Injunction to be, 
that defendant remove so much of his building .as obstructs the light of the 
plaintiff’s window or interferes with the upper cornice of the plaintiff’s house. 

Attorneys for the plaintiff: Messrs. Mztter and Bhunjo, 

Attorneys for the defendant: Messrs. Swinhoe Go. ^ 
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' [ 161 ] APPELLATE CIVIL. 


The S7th June, 1881. 

Present; 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice McDoneul. 

Narian* Khootia..f...Plaintijff 

versus 

Lokeqath Khootia and another.Defendants.’’ 


Alienation—Impartible Baj—Chota ifagpore—Ltmttahon Acts {IX of 1871), 
sched. it, cl. 127 ; and (XF of 1877), s. 2, and sched. n, cl. 127. 

ft 

The-fact that the Eaj of Chota Nagpore is an impartible one, does not prevent the Maha¬ 
raja for the time being from alienating a portion of it in perpetuity. 

Under Act IX of 1871, sched. it, cl. 127,t the limitation for a suit by a person excluded 
from joint family property, to enforce a nght to share therein, was twelve years from the time 
when the plaintif! claimed and was refused his share. Under Act XV of 1877, sched. ii, cl. 
127, the limitation for such a suit is twelve year,, from the time the exclusion becomes known 
to the plaintifi. 

Held, the period of limitation prescribed by the latter Act is shorter than the period 
prescribed by the former Act, within the moaning of s. 2, Act XV of 1877 

In this suit the plaintiff, Naram Khootia, claimed to recover a one-third 
share of seven villages under the following circumstances. Juggemath, Gobind, 
and Ram Chunder were brothers, employed in the worship of Juggemath at 
Puri, in the district of Cuttack. The plaintiff alleged that he was the adopted 
son of Gobind ; that certain villages belonged to his adoptive father and his 
father’s brother, under certain grants made to their ancestors by the Maharaja 
of Chota Nagpore, for the performance of services in the temple of Juggernatli. 
He further alleged, that the defendant No. 1 , Lokenath Khootia, was the 
adopted son of Juggemath; that Soobadra, the defendant No. 2, was the daugh¬ 
ter of Ram Chunder ; that Juggemath, Gobind, and Ram Chunder, during their 
lives, enjoyed the property in question ; and that, after their deaths, the defendant 
[ 462 ] No. 1 , in conjunction with the plaintiff’s adoptive mother (Kumla), and 
Nilmoney, the mother of Soobadra, continued in possession of it. The plain¬ 
tiff went on to say, that, after the death of Kumla and Nilmoney, the defendant 

* Appeal from Original Decree, No. 20 of 1880, against the decree of A. W. B. Power 
Esq., Deputy Commissioner of Lohardugga, dated the 14th of October 1879. 


t[Art 127.— 


Description of smt. 

Period of limitation. 

Time when period b^ins to 
run 

By a Hindu mioluded from 
joint family property to enforce 
a right to share there-in. 

0 

Twelve years 

When the plaintifi daims 
and is refused his share.] 

--- ^ - 
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No. 1 deprived the plaintiff of his share, and on the 11th September 1875, got 
his (defendant's) name registered on the Court of Wards of Pargana Chota 
Nagpore, as the sole owner of the entire property. 

The plaintiff has, therefore, brought this suit to recover his one-third 
share from the defendant No, 1, making Soobadra a defendant, who, however, 
has not appeared to defend, and has taken no part in the proceedings. The 
defendant admitted that, as regards five of the villages claimed, a, putro putrodih 
grant was made of them by the Msiiha<ra]aof Chota Nagpore to the three brothers, 
Juggemath, Gobind, and Bam Chunder ; and he also admitted that, during their 
lives, they all used to perform the worship of the idol jointly out of the proceeds 
of the property. He further said, that Ram Chunder and Gobind died, one after the 
other, childless, and that, since then, he, the defendant No. l,l]ad been in posses¬ 
sion of the property, and had performed the services without the interference of 
any of the family. He further stated, that*Mahara]a Juggemath Sahi Deo, the son 
of the original grantor, granted to him, the defendant, a registered deed in respect 
of the said five mouzas, and also another deed in respect of two other mouzas,* 
which were claimed by the plaintiff, of which he had been m possession ever 
since, and that he had defrayed the expenses of the worship out of their proceeds. 
The defendant further denied that the plaintiff was the adopted son of Gobind. 

The Deputy Commissioner dismissed the suit upon the following grounds; 
He considered that the original grant by the Maharaja, which the defendant 
admits to have been a jndro jmtrodtk gi'ant, was resumable at the pleasure of 
each succeeding Maharaja. He found that, during the lives of the widows of 
Gobind and Ram Chunder, those ladies enjoyed the property in question jointly 
with the defendant No. 1 (the latter, however, performing all the religious 
services in respect of which the property was granted), and he seemed to 
[4633 think, that, after the death of those widows, the defendant No. 1 had 
a right to appropriate the whole of the property, and that, by the grant, which 
was made to him by the succeeding Maharaja, the right to the viUagos became 
vested in him to the exclusion of the plaintiff and any other persons claiming 
under the original grant. He also seemed to think, the evidence showed the 
plaintiff would not be a fit person to perform the services of the idol; and 
lastly, that, inasmuch as the plaintiff had not been in possession of the rents 
for more than twelve years before suit, his claim was barred by limitation. 
The plaintiff appealed to the High Court. 

Baboo Umhica Chum Bose and Baboo Chunder Madhuh Ohose for the 
appellant. 

Mr. Twidale and Baboo Jogesh Chunder Dey for the respondents. 

The judgment of the Court (GARTH, C. J., and McDONELL, J.) was 
delivered by 

Garth, C. J. — [His lordship here stated the facts above set out, and, having 
gone through the evidence, found, that, though there was sufficient proof that 
the plaintiff was the adopted son of Gobind, yet there was no sufficient proof 
of the plaintiff’s title or possession. His lordship then continued.] 

If the case, therefore, had rested on the plaintiff’s evidence, we must have 
dismissed the suit, although not upon the grounds relied upon by the Deputy 
Commissioner. 

We think, however, that the cEise must be decided .upon the admission of 
the defendant No. 1. He admits distinctly that a putro putrod%h grant was ipade 
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by the Maharaja of Ghota Ni^pore to his own adoptive father, Juggemath, 
and his two brothers Gobind and Bam Chunder. The nature of such a grant is 
well known. It is an hereditary grant, in which all the members of a Mitakshara 
family would be entitled to share, and which would descend (from father to 
son) like any other ancestral property. 

The defendant No. 1, who claims to be the adopted son of one of the original 
grantees, would have no better right to the [4H1 property than the plaintiff, 
who is the adopted son of another of the grantees ; and we do not understand 
upon what ground the Deputy Commissioner supposes that such a grant is re- 
sumable at the pleasure of any succeeding Maharaja. 

It may be, that the Baj of Ghota Nagpore is impartible, and we believe 
that it is so; but that only means, that the Baj descends to the eldest son, 
and is not divisible amongst the other eons or grandsons of the Maharaja. 

The fact that the Baj is impartible does not prevent the Maharaja for 
the tirne being from making grants of the land in perpetuity. As long, there¬ 
fore, as there were any other of the descendants of the original grantees capable 
of taking under that grant, the defendant No. 1 had no right to appropriate 
the property to himself, nor had the Maharaja any power, as far as we can 
see, to deprive the plaintiff of the benefit of the original grant, or to make any 
exclusive grant to the defendant No. 1. So long as the plaintiff’s adoptive 
mother, Eumla, and Nilmoney lived, it would appear that they were allowed 
to share in the proceeds of the property; and wo strongly suspect, that, 
after Kumla's death, the defendant No. 1 took advantage of the tender age 
of the plaintiff to deprive him of his rights, both as regards the property in 
question and his turn of worship, and to obtain for that purpose an exclusive 
grant to himself. It is clear from the evidence on both sides, that the plaintiff 
has taken some part in the services of the idol, although an inferior part to 
that taken by the defendant No. 1. 

The only other point is with regard to limitation. It seems to have been 
condsidered by the Court below, that the ordinary twelve years rule of limitation 
was applicable to this suit; but we think, that the appellant is right in his 
contention that the case comes under cl. 127°^ of the Limitation Act, as being a 
suit brought by a person excluded from joint family property to enforce a right 
to a share therein. 

It is true that, under the Act of 1877, the time in such a case begins to 
run when the exdusion becomes known to the plaintiff; and it is probable that 
tlie plaintiff may have known that he was excluded from the property more 
than twelve [4^3 years before suit; but by s. 20 of the Act it is provided, that 
in any suit for which the period of limitation prescribed by that Act is shorter 
than the period prescribed by the Act of 1871, the suit may be brought within 
two years next after the 1st October 1877. 


Now, under the Act of 1871, the twelve years under such circumstances 
would have been from the time, “ when the plaintiff claimed and was refused 
his share" (see ol. 127). It does not appear in this case that the plaintiff ever 
claimed or was refused his share, at any rate until 1875, and consequently he 
had twelve years from 1875, within which to bring his suit. That period was 
shortened by the Act of 1877, because the time imd^er the latter Act would run 
from the time when the exclusion first became knovm to the plaintiff; and 


*{ 9 . V. supra, 7 Cal. 161.] 


EALYTABA CBOWDHBAIK «. BABCOOMAB GOPTA [1881] I.I1.B. V OiA. 


therdfore, tinder s. 2« the i^aintiff was entitled td Wo years from the 1st 
(^tober 1877 to bring his suit. He is, therefore, in ample time. 

. We have some doubt whether, havihg regard to the faot that this 
is a Mitakshara family, and that the plaintiff and defendant appear 
to be now the sole male members of it, the plaintiff has not a 
right to a larger share than he claims; but as he has abstained from 
giving the Court any information, we can only make a declaration, that ha is 
entitled to hold the five villages jointly with the defendant No. 1 and any other 
persons who may be entitled under the original ^ant, provided that the share 
to which ho is entitled does not exceed one-third of that property. 


The appellant will be entitled to his costs from the defendant No. 1, in 
both Courts. 


Appeal allowed. 


NOTES. 

i 

[It is now settled that an impartible Raj is not, in itself, also inalienable, in the absence 
of any custom to the contrary. See 10 All. 272 (P. C.) where the above was approved of.] 


[466] The 26th May, 1881. 

Present ; 

Mr. Justice Morris and Mr. Justice Prinsep. 

Kalytara Chowdhrain.Decree^holder". 

versus 

Bamcoomar Gopta.Judgment-debtor. 

Executton of Decree—Sale in Execution—Material Irregularity—Civil Procedure 
Code (Act X of 1877), ss. 274i. 289, 311. 

Under ss. 289 and 274 of the Civil Procedure Code, it is necessary that a copy of the n*le - 
proolamation should be affixed to some conspicuous place on the property attached ; and the 
omission to do so is a material irregularity within the meaning of s. 311 of the Code of^ Civil 
Procedure. 

If it is proved that the price obtained for property sold at* an execution-sale is gr^tly 
inadequate, and if it be also proved that there has been a material irregularity in publishing 
or conducting the sale, the Court will presume that the irregularity was tiie cause of the 
inadequacy of price, until proof is given to the contrary. 

Oopee Nath Dcbey v. Boy Lwshmeeput Singh (I. L. B., 3 Calc., 542) approved. 

This was an appeal from an order of the Subordinate Judge of Tippera, 
dated the 28th of February 1880, setting aside a sale in execution of a decree. 
The judgment'Oreditor, who was also the purchaser at the sale, appealed 
to the High Court, and the appeal was decided on the 21st of August 1880. In 

- , . ■ ' ■ ■ -. — — - ■ ■ - . i--.- . ' 

‘ * Appeal from order No. 124 of 1680, against the order of Baboo. Uma Chum Kastogiri, 

Babordmate Judge of Ti^exa, dated the 28th February 1880. 

tCq. V. aupra, 7 Cal. 41.] 

8 CAL.—116 
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ttoeu! judgment the learhed Judges (MOBBIS and Pbinsep, JJ.) say:—“ So far 
as Ihe evidence goes, we think it clear that the price realised was very much 
below the proper value of the property sold. It is on record that, in addition 
to the decree-holder, who purchased, there were only two bidders ; and this 
paucity of bidders, no doubt, accounts for this unfortunate result. Substantial 
injury to the debtor is, therefore, established; but the law (s. 311) also requires 
that such substantial injury must have been the result of some material 
irregularity proved to have taken place in publishing or conducting the sale. 
In the present case the irregularity complained of is stated to have been the 
omission to publish the sale-proclamation on the property attached by affixing 
it on some coi^icuous place thereon.” The learned Judges went on to say 
“ Beading [467J s. 289 of the Civil Procedvue Code with s. 274, we are of opinion 
that the sale-proclamation cannot properly be made, unless it be affixed on some 
conspicuous part of the property attached. Here the evidence shows that the sale- 
proclamation, though made by beat of drum near the debtor’s outchery, yet was 
not affixed on the cutchery itself, but only on a burh tree in Eampore Hat, the 
«, exact position of which, with reference to the attached property, is doubtful. 
As to this, it is contended before us, that It is not shown that this omission or 
irregularity was the direct cause of the small price bid at the sale. If strict 
proof were required of this, a sale would rarely, if ever, be set aside, although 
the gravest irregularity might have been committed, and although a grossly 
inadequate price might have been obtained. The best evidence on the point would, 
no doubt, be that of a person stating that he was prepared to attend and bid for 
the property ; but that, although he was cognizant of the attachment, he was 
not informed of the sale, because no proclamation had been fixed upon any 
portion of the property. But it would be impossible for a Court always 
to insist on such strict proof, because the debtor would be nearly always unable 
to obtain it even if such evidence did exist. Whenever, therefore, there is any 
great inadequacy in the price obtained, and there is also proof that there has 
been some material irregularity in the sale-proceedings, a Court is always 
inclined to connect one with the other, and to presume that the substantial 
injury has been the result of the irregularity. Such is the principle on which 
the case of Gopee Nath Dobey v. Boy Luchvmput Singh (I. L. B., 3 Calc., 
542^ w4s decided. Some cases have been brought to oUr notice, in which the 
Court required strict proof rather than presumption, but each case must be 
decided on the particular facts established. In the present case .... we 
think that it has not been shown that it was affixed in the manner required by 
Uw on any conspicuous spot within the attached property, because it has been 
left in doubt whether the burh tree in Eampore Hat is or is not within that 
propaty. If Eampore Hat is not within the attached property, then, in our 
opinion, there has been a material irregularity in the proclamation of sale, which 
may i:eason-[468j ably be presumed to have caused the extreme inadequacy of price 
which constitutes the substantial injury sustained by the debtor. The case will, 
therefore, be sent to the Subordinate Judge in order that the parties may have an 
opportunity of submitting evidence before him on this issue. ‘ Is the hwrh tree 
in Eampore Hat within or without the attached property ?’ After taking such 
evidence as the parties may produce, the Subordinate Judge will return the 
record with his findings thereon for the opinion of this Court.” The Subordinate 
on the Sth of March 1881, found that the burh tree was not proved to be ^ 
^Ithm the attached property, and returned this finding to the High Court. The 
appeid then came on for final disposal. 

Mr. W. 'BelV, Mr. W. M, Dass^ and Baboo Bash Behary Ghose for the 
appellant. “t. 
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Baboo lahv/r Chunder ChuckerbuUy and Baboo Loll Mohun Doss for the 
respondent! 

The jad^imeiits of the Court (Morris and Peinsep, JJ.) were as follows 

Prinsep, J. —Having found in concurrence with the lower Court that a 
copy of the proclamation of sale was not affixed to some conspicuous place 
within the property attached and to be sold, and that the very inadequate 
price realized may be fairly attributed to this omission, it becomes necessary 
to consider the point taken by the learned Counsel for the appellant that this 
was a formality not required by the law then in force. The proceedings were 
token on the 30th July 1879, and were therefore to be regulated in accordance 
with the Code of Civil Procedure as amended by Act XII of 1879. Section 289*, 
as it now stands amended by Act XII, is^ to the following effect:— 

“ The proclamation shall be made in manner prescribed by s. 274 on the 
spot where the property is attached, and a copy thereof shall be fixed up in the « 
Court-house; and in the case of land paying revenue to Government, also in 
the Collector’s ofl&oe.” 

It is contended by Mr. H. Bell, that the manner in which the proclama¬ 
tion is to be made on the spot refers merely to the [*69] beating by drum, 
and that the provision mside for the affixing of a copy of the sale-proclamation 
in the Civil Court and in special cases also in the Collector’s Court, and the 
omission of any similar provision regarding a copy on the spot, indicates 
the intention of the Legislature not to require this formality. I am unable 
to accept this view of the law. A consideration of s. 289i as it originally stood 
will clearly show the reason for the addition made to it by the Amending Act. 

" The proclamation shall be made in manner prescribed by s. 274 on the 
spot where the property is attached.” 

This is how the law was first expressed, and applying s. 274 to make a 
sale-proclamation on the spot where the property was attached, it was 
necessary to use the words of a. 274, that it should be “ proclaimed at some 
place on or adjacent to such property (*. e., the property to be sold) by beat 
of drum or other customary mode, and a copy should be fixed up in a con¬ 
spicuous part of the property.” 

The law was altogether silent regarding the affixing of a copy of the 
sale-proclamation elsewhere. This omission was discovered, and accordingly an 
addition was made to s. 289, by enacting “ and a copy thereof shall be fixed 
up in the Court-house, and in the ease of land paying revenue to Government, 
also in the Collector’s office.” 

This in no way affected the previous part of s. 289, which still remained in 
force. I cannot, moreover, suppose, that the Legislature can have intended to 
enact that the fixing up of a copy of the sale-proclamation on a conspicuous 
part of the property should be discontinued without some express provision to 
^ that effect, as it is one of the most important formalities in connection with the 
due publication of a proclamation,* and is always necessary in the making of 
proclamation under other laws for other purposes, to supplement the proclama¬ 
tion by word of mouth after beating of the drum. 

4 

We therefore set aside the sale, and dismiss this appeal with costs. 

*[}. V. supra, 7 Cal. 84.] tllg. v. supra, 7 Oftl. 41.1i 
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a» orfgiially drafted, by ite t0«iM 
8bl^ tiM isialdrklE to **the gpot where the property » 

attached,** so it ‘■#aB id ccaajeot ifcis apparent limitation that the Amending 
Act extended the mode of making the proclamation by adding the words attd 
a wpy thereof shall be fixed up in the Oourt-house, and in the case of land 
paying revenue to Government, also in the Colleotor’s office." These additional 
words, or at least the substance of them, is to be found in s. 274 ; and it is, 
evident that, by supplying them to s. 289, the Legislature simply intended 
to prescribe the adoption of precisely the same mode of making the proclamation 
of as it had previously prescribed in s. 274, for making attachment of 
immovesd)le property. 

Appeal dtsimssed. 


NOTES. 

CraiTT QOUKOIL. 

The above case in so far as it laid down that whenever there was inadequacy of price and 
material irregularity in publishing or conducting the sale, the courts will always presume that 
the irr^pilarity was the cause of the inadequacy, must be considered to have been overruled by 
SI Gal. 66 P. 0., according to which diveot evidence was necessary for the purpose. 


OILOUTXA BlOH COURT. 

But even after the Privy Council decision, the Calcutta High Court continued to hedd that 
where the inference that the irregularity was the cause of the inadequacy was necessary or 
irresistable, the courts may properly draw it. See 24 Cal. 291 where the Pnvy Council decision 
in 81 Cal. 66 was considered and explained. 


RLLIHRBIB HIGH COURT. 

But the Allahabad High Court interpreting the terms ‘ direct evidence * in the narrower 
sense ixuisted on the production of such in every case. See 18 All. 87 ; 21 All. 311. 

STATUTORY CHINOS. 

Under Or. 21, B. 90, direct evidence is no longer necessary and the courts may act on 
psasunqitiona in a proper case. This is duo to the express change in the wording of section 
8U of tke Civil Procedure Code, 1882. ‘ Unless the applicant proves to the satisfaction of the 
Court etc.' is changed into ‘ unless upon the facts proved the Court is satisfied etc.'] 
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* Cf<>il.«70] 

• ' the &th Mtiiif, t682. 

FsuiaaEitr ' 

ftlOHABZ) GaRTE, K®., C3tof Jtr8W<3E, AND MR. 

MoBoNBXtL. 

BeMniii Hossein aind another.Plaintiffs 

versus 

Ohorwar Singh and others.Defendants.* 


CovenarU—Forfeiture—Breach of Covenant—Joinder of Plaintiff — 

Co-Sharers—Mokurarj . 

Where it is optional with several joint lessors to avail themselves of a condition of re-entry 
upon breach of certain covenants, one or more of the lessors cannot insist upon a forfeiture 
without the consent Of the others. 

' Held, therefore, in a suit which was brought for the cancellation of a mokurari lease and 
the recovery of seer possession, on the ground of forfeiture for breach of covenant, that all the 
oo-aharars should join as plaintiffs ; and that as some of the co-sharers, who were made defen¬ 
dants, appeared and opposed the cancellation of the lease, the suit must be dismissed. 

This was a suit brought by the plaintiffs for the oanoellation of a 
mokiirari lease, whioh had been granted by one Mussa-[471]mat Noorun, 
ih 0 ir fttedecessor in title, and for the recovery of seer possession of the 
eomprised in the lease. There were two sets of defendants,—the 
Singh defendants, and the Hossain defendants. The Singh defendants 
were the successors in title of the persons to whom the mokurari lease 
was granted. The Hossain defendants were those co-sharers who would not 
join as plaintiffs. The suit was based on the following passage in the kabuliat 
granted by the Singh defendants’ predecessors. 

“ We shall not default any instalment. If any Instalment is defaulted, thou we shall pay the 
salaries of the sazawals, motsuddee, and the peon (who may be deputed by the Sarkar), 
according to the list furnished by the sarkar, together with interest on the defaulted instal¬ 
ment. If, notwithstanding the appointment of a sazawal, we fail to pay the rent of the 
Sarkar in full at the end of the year, then the said Sarkar shall be at liberty to take smt 
possession of the said mousa, and we, the declarants, shall have no claim in respect of the 
mokurari right to the said mouza. All the ordinary and extraordinary expenses incurred 
under the orders of the local authorities, Civil, Criminal, and Nizamut Courts, 
and Kanongoes, salarlte of Chowkeedarees, &c., shall be paid by us, the declarants. The 
Sarkar shall have no donnection whatever with the same. We shall not take possession of 
minhaee lands. We lhall not, by our acts of oppression, forep the tenants to run away. We 
shall not out down fritit-bearing and non-fruit-bearing trees. We shall not allow any portion 
of the lands appertaihlbg to the said mouza to be taken possession of by any other person. 
We shall not »Uow any extraordinary pyne or negar to be opened in the lands of the said 
mouza. If snob things take place, then the said Sarkar shall have power to cancel the 


* Aj^eal from Original Decree No. 398 of 1879, against the decree of Baboo Poresh Nath 
Banecjm, Subordinate Judge of Patna, dated the 30th June 1879. 
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IZlid UiAt. nottrithstonding the stipulations above set oui the 

Singh deiendahtei hsd nut down and appropriated certain trees ; that they had 
oppressed and driven otf the land certain tenants whose names were ^ven; that 
they had i»ken pdssefsion of certain lands not included in the inokorari lease, and 
allowed other lands, which were included in it to be seized by the neighbouring pro¬ 
prietors ; that they had allowed a new pyne and a new negar to run into the lands 
of a neigh- [472] bouring mouza ; and that they had not paid their rent. The 
Hossain defendants did not enter any appearance. The Singh defendants denied 
the allegations of the plaintiffs, and, in addition, two of them, who had bought the 
interest of one of the plaintiffs’ co-sharers (thus becoming themsel’^es co-sharers 
with the plaintiffs) protested against the cancellation of the mokurari lease. 


The Subordinate Judge found that every one of the plaintiffs’ allegations 
* were false , that they had forged dooumonts to support their case ; and he 
dismissed the suit with costs. The plaintiffs appealed to the High Court. 


Moonshee Serajtd Islam for the appellants. 

Baboo Mohesk Chunder Choivdhry, Baboo Amarendronath Ghatterjee, and 
Mr. Sandel for the respondents. 

The judgment of the Court (Garth, C. J., and McDonell, J.) was 
delivered by 

Garth, C. J« —The plaintiffs in this suit are some of the representatives in 
title of one Bibi Noorun, who granted a mokurari lease to the defendants’ 
predecessors in title, so long ago as the 25th Bysaok 1232. 

The suit is brought to eject the defendants from the property upon the 
ground that they have been guilty of certain breaches of covenant; and that, 
consequently, under a condition of re-entry contained in the lease, they have 
forfeited their tenure. The other representatives of Bibi Noorun’s interest, who 
are co-sharers with the plaintiffs in her estate, are averse to bringing this suit, 
and consequently they have been made defendants. 


The Court below has dismissed the suit on several grounds, and amongst 
others, that the defendants have not been guilty of the breaches of covenant 
with which they wore charged. 

From this decision the plaintiffs have appealed , and we think that we may 
dismiss the appeal upon this one ground only, that one or more of several joint 
lessors have no right to take advantage of a forfeiture against the will of their oo- 
[478]lessors. The law is opposed to forfeitures, and unless we find that the 
right now claimed by the plaintiffs is clearly conferred upon them by the 
mokurari lease, we ought not to allow them to enforce it. 

At the time when the lease was granted, Bibi Noorun was the sole owner 
of the property, and as such the sole lessor. Since that time her estate has 
descended to several persons, who are aU joint owners of her interest, and jointly 
entitled to the rent of the mokurari. They are also jointly entitled to the bene¬ 
fit of the covenants, and of the condition of re-entry upon breach of those 
Qovenants, and it is optional with them all, whether they will take advantage 
of the condition or not. < 







on 

l&, _Jfc.^11.’»_■ >'A'_ tJ, ^ .’it*_• : 


r-:,^ 8M'..h«*i?^'-.'po#w ^ owioeV'^ .aEktowa ,»«pv-.w^;.;,^-,-. 

,—'I)eib^ion/' Itifei eleari thereloTe, that the iea^^o|osn<rtibeoQkhtii|ii^^t^^ 
bteaoh pf any of tho covenants', but the laasor^ or her assigns, nlsflir talse 
advantt^. of the condition or not ah they think proper. 


Under these oiroumstances, by the English law, not only would one or more 
of the joint lessors have no right to take advantage of the condition without 
the consent of the otheili, but if the joint lessors ^ had, by agreement, made a 
paidiition of their shares, the condition would be at an end, because only those 
entitled to the lessor’s interest in the whole property could avail themselves of 
it [see Wright v. Burr^hes (3 C. B., 699) and Dumpor’s Case (Sm. L. C., 7th 
ed., 41) and cases there cited]. 


Whether a volimtary partition in thiS country would have the same effect, 
we are not called upon in this case to decide. But, quite apart from English 
law, it seems to us that, according to the ]ust and reasonable construction of a 
condition of this kind, where it is optional with several joint lessors to avail 
themselves of the condition or not, one or more of those lessors cannot 
legally insist upon a forfeiture without the consent of the others. The case 
oiAlumManjeey. AshadAli (16 W.E., 138) to [174] which we were referral in 
the .course of the argument, appears to be in point; but we think that no 
authority is required for such a position. 


The appeal must be dismissed with costs r but we allow one set of costs 
only. 


Appeal dzsmtssed. 


NOTBS. 

[The principle of this decision is analogous to that on which 7 Cal 414 is based vtg., a 
tenancy created by the joint volition of co-sharers can be put an end to only by their joint 
Tolitiolii See notes to 7 Cal. 414.] 


919 



PUpKiB^siKofi o. 

Th^ S3rd Marche 1881. 

PRESENT: 

Mb. Justice Mitteb and Mr. Justice Maclean. 


Inder Fershad Singh.Plaintifi 

• versus 

Campbell.Defendant.” 


Breach of Contract—Imposstbility to perform a portion arising after Execu- 
turn—Suit to cancel such portion—dontract Act {IX of 1872), s. 66—Specific 


Belief Act (I of 1877), chaps, iv and v. y 

A contract was entered into between the plaintiff and the defdilSanti''which 
the ^aintiff agreed to cultivate indigo for the defendant, for a spec^||i^ number of 
years, in certain specified lands situated in different villages, with respect' lio portion of 
which lands the plaintiff was a sub-tenant only. Subsequently, during the continuance of 
the oottiraot, the plaintiff lost possession of those lands, through his immediate landlord 
having failed to pay the rent, and having been in consequence ejected therefrom by the owner. 
In a suit by him, under the above circumstances, to have so much of the contract as related 
to those lands cancelled, on the ground that it had become impossible of performance through 
no neglect on his part,— 


field, that such a case came within the provisions of cl. 2, s. 56 of Act IX of 1873t 
((Contract Act), and that the mere fact that the plaintiff could have paid up the debt due by 
his immediate landlord and so retained possession of the land, was not sufficient to couetittile 
suoh an omission or neglect on his part as to take it out of the provisions of that section. 


field also, that chap, iv of Act I of 1877 (Specific Belief Act) did not apply to suoh a case, 
hut that fdie plaintiff was entitled to the relief he sought under s. 40| of that Act, inasmuch as 
the ocmtraot was evidence of different obligations,—via., to cultivate indigo m different 
villages. 


* Appeal from Appellate Decree, No. 1735 of 1879, against the decree of W. Dacosta, Esq., 
First ffubordinate ifudge of Mozufferpore, dated the 14th May 1879, reversing Ihe decree of 
Babed Oe^iuath Mattpy Munsif of JiUjeepore, dated the 37th June 1878. 

Agnement to do im- t CSec. 66 ;>.'An agreement to do an act impossible in itself 
pofi^a |Ct void. is void. 

CoAtoact to do impoBsi- A contract to do an act which after the contract is made, 
hie am pr one which after- becomes impossible, or by reason of some event which the pro- 
wards becomes impossible misor could not prevent, unlawful, becomes vuid when the act 
or illegal when void. becomes impossiole, or unlawful. 

Where one person has promised to do something whidh he 

OomPdnsationforlosson knew, or, with reasonable diligence, might have known, and 
noHC'.p^omanoe of act which the promisee, did not know, to be impossible or unlawful, 
known to be impossible or sudi promisor muet make compensation to such promisee, for 
imlawihil. any Ipse which suoh promisee sustains through the non-perfot- 

Bumee of the promise.] 


What inetrnments may 
be paatiadly cancelled. 


teSeo. 40:—Where an instrument is evidence of different 
righta or different obligations, the Court may, in a ^per case, 
oaneel it in part and aBow it to stand for dbe residuet] 
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^This was a suit brought by the plaintiff to have a portion of a oontraot 
into between him and the defendant declared void, and to have the 
roon^ibot rescinded to that extent, C«7a3 on the ground that, since it was 
entered into the portion sought to be rescinded had ^come impossible of e;ceou- 
tion by reason of circumstances over which he had no control. 

By the contract, which was dated in the year 1874, the plaintiff agreed to 
grow indigo for the defendant for a period of nine years, from 1281 to 1289 
F. S. (corresponding with the years 1874 to 188^), on 20i bighas of land, 16i 
of which were situated in Buttonpoora, which he held under a sub-lease from 
the Bhatowlia Factory, and the remaining 4 in Mouza Keeralpore, of which he 
was the proprietor. In the year 1284 F. 8. (corresponding with the year 
1876-77), the Bhatowlia Factoi’y was ejected from the lands in Buttonpoora by 
the proprietor for the non-payment of rent, and, consequently the plaintiff lost 
possession of his T6| bighas, and was unable to carry out his oontraot with the 
defendant in respect of those lands. 

He, accordingly, brought the present suit to be relieved of his liability 
undw the contract to that extent, on payment of the sum of Be. 33 to the 
defendant, being the zur-taocavee in respect of that portion of the oontraot. 

The defendant contended, that it was perfectly open to the plaintiff to have 
paid off the rent, for the non-payment of which his immediate landlord had 
been ejected, and so retained possession of the 16i bighas, the subject of the 
contract, that it was also open to him to fulfil his contract by sowing indigo in 
other lands which he held, in lieu of those in Buttonpoora ; that, in addition, 
the contract provided that, in the event of the plaintiff failing to fulfil any of 
the terms or to sow indigo as stipulated, he was to pay damages at the rate of 
Bs. 20 per bigha, and that, in pursuance thereof, he, the defendant, had already 
recovered the loss sustained by him by reason of a breach of the contract by 
the plaintiff in the year 1283 F. 8. (corresponding with the year 1875-76), and 
that the plaintiff was bound to pay up the loss at Bs. 20 per bigha for the year 
1284 to 1289 (1876—1882) before the contract could be cancelled. In addition 
the defendant stated that he had lent the plaintiff the sum of Bs. 600 on a bond 
bearing interest at the low rate of 6 per cent, per annum, repayable in nine 
years, in consideration of the terms of the contract; and that the plaintiff 
had never offered [476] even to return the Bs. 33, or asked to have the contract 
partly cancelled as prayed for, and that consequently for all these reasons the 
plaintiff' was not entitled to the relief he sought. 

It appeared also, that the defendant had sued the plaintiff for the recovery 
of damages for the breach of the contract in the year 1284 F. 8. (1876-77); and 
that a third suit had been filed by the plaintiff against the defendant to recover 
the value of indigo at the rate of Bs. 10 per bigha from the years 1282 to 1284 
F. S. (corresponding with the years 1874 to 1876). 

These three suits were dealt with by the Munsif at the same time, and he 
held that the plaintiff was entitled to the relief he sought in the present suit; 
and, accordingly, gave him a decree with costs, but. dismissed his suit for the 
value of the indigo, and gave the defendant a decree in his suit for damages for 
the breach of the contract in 1284 (1876-77), but in respect of 4 bighas only, 
and not for the 20i as claimed. 

The defendant, accordingly, appealed against the decree ,in the present suit, 
and the Subordinate Judge reversed the decree in the Original Court, and 
dismissed the plaintiff's suit with costs. ; 

a cAii.—iia 
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The plaintiff now specially applied to the High Court. 

Mr. O. Gregory and Mr. M. L. Sandel for the appellant. 

£aboo Annoda Pershad Batmerjee and Baboo Aubinash Chunder 
for the respondent. ' 

The judgment of the Court (Mittbb and Maclean, JJ.) was delivered 
by 

Hitter, J. —In 1874, the' plaintiff, Inder Pershad Singh, engaged to sow 
20i bighas of land with indigo yearly for nine years (1281—1289 F.S.) in consi¬ 
deration of a sum of Bs. 41 paid to him, at the rate of Bs. 2 per bigha, by Mr. 
W. Campbell of Karhar Factory. The land lies in two villages, we., 16i bighas 
lie in the village of Buttonpoora, the plaintiff being an under-tenant of this 
land ; and 4 bighas in the village of Koratpur, the plaintiff' being the proprietor 
of this land. 

> In 1284 F. 8. (1876-77), the proprietor of Buttonpoora ejected [f77] the 
superior tenant, under whom the plaintiff held the 16i bighas in that village; 
* and the plaintiff’s occupancy of that land ceased then. 

The present suit is brought by the plaintiff to be relieved from the 
contract entered into in 1874 so far as the 16i bighas in Buttonpoora is 
concerned. It appears from the judgment in this case, that the defendant, 

, Mr. Campbell, brought a suit. No. 59 of 1878, against the plaintiff, to recover 
damages for non-fulfilment of the entire contract. The plaintiff thereupon 
brought this suit. No. 100 of 1878, as stated above, and another suit. No. 101 
of 1878, for the price of indigo-plant supplied in 1282, 1283, 1284 (1874—1876), 
and the three suits were tried together in the Munsif’s Court. The suit 
against the plaintiff was decreed in respect of the Keratpur lands, but dismissed 
as regards the Buttonpoora lands. The plaintiff's suit No. 100 was decreed, 
and his contract cancelled in respect of the 16i bighas of land in Buttonpoora. 
The plaintiff’s suit No. 101 was dismissed. 

On appeal to the Subordinate Judge, the plaintiff’s suit No. 100 was 
dismissed on two grounds . (i) that the impossibility to perform the contract by 
reason of loss of the 16i bighas was caused by the plaintiff’s neglect to 
preserve the lands, and therefore that cl. 2, s. 56, Act IX of 1872, did not apply, 
(ii) that the grounds upon which a contract can be rescinded as laid down in 
s. 35, Act I of 1877,are not applicable to this case. 


When rescission may be 
adjudged. 


[Sec. 35 :—^Any person interested in a contract in writing 
may sue to have it rescinded, and such rescission may be adjud¬ 
ged by the Court in any of the following cases, namely :— 


(a) Where the contract is voidable or terminable by the plaintiff; 

(b) Where the contract is unlawful for causes not apparent on its face, and the defendant 
is more to blame than the plaintiff; 


(c) Whore a decree for specific performance of a contract of sale, or of a contract to take 
a lease, has been made, and the purchaser or lessee makes default in pajntnent of the purchase- 
money or other sums which the Court has ordered him to pay. 

When the purchaser or lessee is in possession of the subject-matter, and the Court finds 
that such possession is wrongful, the Court may also order him to pay to the vendor or lessor 
the rents and profits, if any, received by him as such possesBor. 

In the same case, the Court may by order in the suit in which the decree has been made 
and not complied with, nmeind the contract either so far as regards the party in default, or 
altogether, as the justioe of .the case may require.] 
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!]^ plaintiff has, therefore, brought this appeal to this Court. We are not 
definitely informed as to the subsequent history of cases Nos. 69 and 101, as 
being oases of a Small Cause Court class, they would not ordinarily o6me before 
this Court in Second appeal. 

The grounds of appeal are directed against the two propositions laid down 
by the Subordinate Judge. 

The appellant relies on s. 56, Act IX of 1872,f and argues that his contract 
has become, since it was made, impossible. There can be no doubt that his 
contention is strictly true, and the second clause of the section plainly shows 
that the contract to the extent that it had become impossible had 
become void. The Subordinate Judge considers that the plaintiff, or promiser, 
could have prevented the impossibility ; but on this point we are [478J not in 
possession of full materials for an opinion. The mere fact that the plaintiff 
might have paid up the amount of the decree against the Bhatowlia Factory, and 
thus saved the factory and himself as its tenant from ejectment, is not enough. • 
We are informed it was a decree for rent and for ejectment under s. 52, Beng. 
Act VIII of 1869; but it may be that the decree was for a sum which the > 
plaintiff could not reasonably be expected to pay, considering that ho would 
have no security for his payment. The law which allows any one interested 
in - protecting a tenure from sale to pay up a decree, gives him full security 
in the shape of a right to take possession of the tenure (s. 62, Beng. Act VIII 
of 1869); but this is not the case under s. 52 of the same Act. We cannot, 
therefore, say that the plaintiff lost his land from an omission made by his 
own neglect, and in our opinion the contract became void as to the 16i bighas 
when the proprietor of Buttonpoora came into possession of the land. 

We are of opinion that the Subordinate Judge was correct in holding 
that chap, iv of the Specific I^lief Act does not apply. Strictly speaking, the 
plaintiff had no right to sue for rescission of the contract in part. We must 
refer back to the Contract Act itself to see under what circumstances a contract 
is voidable or terminable, and we think that none of the provisions for voiding 
or terminating a contract exist in this case. But we think that chap, v of the 
Specific Belief Act may be resorted to. We have shown that the contract was 
void in pait; and s. 35 allows a person against whom an instrument is void to 
sue to have it adjudged void. Section 40 provides for the partial cancellation 
of an instrument, which is evidence of different rights and obligations, and we 
think that the instrument in this case is evidence of an obligation to cultivate 
indigo in different villages, and that it is a proper case for the application of 
8. 40. We shall, therefore, cancel it so far as it obliges the plaintiff to cultivate 
16i out of 20 bighas Avith indigo, or to cultivate land in Buttonpoora village. 

It is only necessary to remark, that the defendant’s contention that the 
plaintiff is bound to make good the full quantity of land from lands in his posses¬ 
sion in villages other than Buttonpoora, is not borne out by the terms of the 
contract. 

[*w] The instrument specifies the lands in each of the two villages of 
Buttonpoora and Keratpur, which the plaintiff engaged to sow with indigo; 
but while it provided for the substitution of other lands for those contracted for 
in Keratpur, of which the plaintiff was a proprietor, it is silent as to the substitu¬ 
tion of lands for those in Buttonpoora, of which he was only a tenant. 


[ 3 . V. supra, 7 Gal. 474.] 
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We think it unneeessarjr to provide for compensation to the defmdant 
beyond the restoratiim of the consideraMon of Be. 33, or Bs. 2 per bigha for the 
lands in respect of which we oanc^ the contract, and this sum the plaintiff has 
offered to pay. 

We reverse the decree of.the Subordinate Judge, and restom that of the 
Munsif. The defendant will pay the plaintiff’s costs in this Court and in the 
lower Appellate Court. 

' Appeal allowed. 


C7 Oal. 179] 

The 10th May, 1881. 

Present: 

Mb. Justice Pontipbx and Mr. Justice Field. 


Golam Ali.'..Defendant 


versus 

Kali Krishna Thakur.Plaintiff. 


Suit for Arrears of Bent—Accretions to Parent Temire—Bate of Bent — Beg. 

XI of 1826, s. 4, cl. 1. 

In a suit for arrears of rent, it appeared that the defendant had, in 1260 (1853), executed 
a kabuliat, in which the boundaries of the land were given and the rate of rent fixed, and 
which provided that the land might be measured after 1261 (1^4). In 1281 (1854), a measurement 
was made, and it was found that some land had accreted ; and the plaintiff now sued for rent 
for the accreted land, at rates varying with its nature and quality. 

Held, that the accreted land should be governed by the terms and conditions applicable to 
the parent tenure, and that the same rent was payable for it as for the land included in the 

kabuliat. 

The meaniug of Beg, XI of 1825, s, 4, cl, 1, is, that the incidents of the original tenure 
attach to the increment. 

This was a suit for the recovery of arrears of rent for the year 1282 (1876) 
of a howla held by the defendant in Chur Panchkati, Pargana Edilpore, of which 
the idaintiff was zemindar. On the 4th Bhadra, 1260 (27th August 1853,) the 
defend-[i 80 ] ant executed a kabuliat, in which the boundaries of the howla were 
given, and the quantity of land, after deduction of mgba, was stated to be three 
drones eight kanis, the amount assessed upon which was Bs. 280, at the rate 
of Bs. 6 per kani. It was stipulated in the kabuliat that the land »witMn the 
boundaries might be measured after Pous 1261 (December, 1864) upon fifteen 
days’ notice to the defendant, and that the rent of the land found in excess of 
that stated in the kabuliat would be at the rate of Bs. 5 per kani. 

Since the execution of the kabuliat, some land had accreted to the howla 
by the recession of the river on the south and west. In 1281 (1874), the 
was measured by the idaintiff, and it was found that the total quantity of l aH 

. . I - ^ - -■■■ i [ -■ ■ ■ - - - 

• Appeal from Ongiuti’DeoMea, Nos, 919 and 266 of 1879, against the decree of Baboo 
Promotho Nath Mookerjee, Subordiui^ Jtulge of Funridpore, dated the 2ard September 1878. 
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within the boundaries gi'ven in the kabnliat, after dednetion of rugba, was seven 
drones nine kanis one gunda and one cora. The plaintiff alleged that the d^fen* 
dant was in possession of about twenty drones two kanis of accreted land, and 
now sued for the recovery of rent at the rate of Bs. 6 per kani for the land 
within the boundaries, and at rates varying with the nature and quality of the 
land for the lands without the boundaries. The defendant contended that the 
quantity of land within the boundaries described in the kabuliat had been 
understated; that the plaintiff was not entitled to recover any higher rate than 
that stated in the kabuliat for the accretions ; and that the rates demanded for 
the accretions were neither customary nor fair. The Subordinate Judge found 
that the accretions ought to be assessed at the pargana rate, but as the plaintff 
had failed to prove that rate, he gave him a decree at the same rate for the 
accretions as that paid for the parent tenure. 

Both parties appealed to the High Court. 

Mr. Branson, Mr. W. M. Dass, Baboo Chunder Madhuh Ghose, and Baboo 
Rashbehary Ghose appeared for the defendant in both appeals. ' 

The Advocate-General (The Hon’ble G. G. Paul), Baboo Kalt Mohun Dass, 
and Baboo Ram Sihha Ghose appeared for the plaintiff in both appeals. 

[Ml] The jad^ments of the Court (Pontifex and Field, JJ.) were as 
follows:— 

Pontifex, J. —1 am of opinion that the accretion, which, under Beg. XI of 
1825, s. 4, cl. 1, must be considered an increment to the defendant’s tenure, 
should be governed by the terms and conditions applicable to the parent tenure 
as provided in the kabuliat under which such parent tenui'e is held. 

The defendant having admitted his liability to pay some rent, the question 
to be decided is, what construction should be placed on the words “ increase of 
rent to which he may be justly liable” contained in that Begulation. 

The use of the word increase seems to show that consideration is to be given 
to the rent reserved on the parent tenure. If rent was assessable without 
reference to the rent reserved on the parent tenure, then I should have expected 
it to have been expressed as follows:—“ The accretion shall not be exempt from 
the payment of rent which may justly be assessed upon it.” 

Supposing a perpetual tenure had been created at a pepper corn rent, with¬ 
out any salami or bonus being taken, the holder of such tenure would, in 
effect, be an absolute proprietor, so far as the zemindar was concerned, and, as 
absolute proprietor, would, in my opinion, be as absolutely entitled to any 
accretion. 

Supposing, on the other hand, that a perpetual tenure had been created at 
a rent less than a rack or fair holding rent, and that a salami was taken on its 
creation, it might be right, if the circumstances of the lease permitted it, to take 
such salami into consideration when assessing the rent upon any accretion. 

But that is not the present case. 

In the kabuliat under which the defendant holds, it seems to me that the 
cost and trouble of reclamation were intended to be recouped by the tenant’s 
privilege to hold rent-free for two years after the land first came under oulturet 
as to any land taken into cultivation subsequently to the lease; and as to 
the lands specially referred to in the kabuliat as then under-cultivation, by the 
reservation for the first three years of a [ 182 ] smaller rent than the ^al' rwM 
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of Bs. 5. And apart from evidenoe to the contrary, I must consider that the 
final ret of Bs. 5 was at the date of the kabuliat considered as a fair holding 
or ra'*H rent after the expenses of reclamation had been recouped. 

It may be true that, by reason of general improvement and progress, a fair 
holding rent at the present day would be more, and perhaps greatly more, than 
Bs. 5. But them is nothing to show that Bs. 5 was not a fair rent in 1261. 
And it must be remembered that though the accretion may have formed only 
lately, the tenant's right to it under the Begulation accrued in 1261; and if it 
had immediately thereafter come into existence, a perpetual rent as of that date 
would have been assessed upon it. Why should the zemindar's position be im¬ 
proved and that of the tenant deteriorated, merely according to the date of the 
accretion coming into existence ? 

I think, therefore, that the new«aooretion, or so much of it as has admit¬ 
tedly been in cultivation for a considerable period, should be assessed at the 
efair holding rent of Bs. 5 as established in 1261. 

If the plaintiff’s contention was correct, that the rent of the accretion 
should be assessed at the rate prevailing in the parganas, the defendant would 
get no greater benefit under the Begulation than a stranger ; but, in my opinion, 
it was intended that he should have all the benefit of his already assured 
position. 

It seems to me that a Court would have extreme difiSculty in arriving at 
any rent intermediate to the pargana rate and the rent reserved on the parent 
tenure. 

If any intermediate rent was now adjudged the zemindar might, on the 
same principle, insist at some future time that it would be liable to enhance¬ 
ment. But this would be contrary to the conditions governing the parent 
tenure. And if the accretion happened to be very large in extent, in compari¬ 
son with the area of the parent tenure (and in this case the plaintiff claims 
that it is more than three times as large as the parent tenure), the value of the 
latter might almost vanish in consequene of the high rate assessed upon its 
offspring. In other words, the offspring might swallow up its parent. 

[483] If, on the other hand, the zemindar could not insist on future 
enhancement, it is difficult to see on what principle he can now claim a higher 
rate of rent than that reserved on the parent tenure. 

I think, therefore, the accretion should be assessed at the same rate as the 
parent tenure, and this renders it unnecessary for me to decide within what 
limits the parent tenure and the accretion respectively lie. But I agree with 
the Subordinate Judge that the report of the Amin in this case is not reliable, 
partly for the reasons stated by the Subordinate Judge and partly because the 
reasons stated by the Amin for fixing the southern boundary where he 
places it, seems to me insufficient and inconclusive. I also agree with the 
Subordinate Judge, that if pargana rates were assessable on the accretion, 
there is no sufficient evidence of what such rates should be. It may 
possibly be, that if Government were to assess a higher proportionate revenue on 
these accretions than is home by the parent tenure, the plaintiff might have an 
'^uity to aak for contribution in that respect from the defendant. But that 
case haa not yet arisen, and we are unable to deal with it, as at present no re¬ 
venue has be^ assessed.by Government on these accretions. I think that question 
should be l^t open till the Govenim«it assesses the accretions. 
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The learned Advocate-General, for the plaintiffs, placed some reliance on 
the remarks of the Judicial Committee in the former suit between the parties, in 
which it was decided that the plaintiffs were not entitled to possession of these 
accretions. Those remarks were as follows:—" The defendant was a middle¬ 
man, and not a ryot, having a right of occupancy within the meaning of s. 17, 
Act X of 1859, or liable to enhancement under that section. If liable to 
enhancement at all, he could only be enhanced according to the pargana rate of 
the rents payable by similar holders. ’* 

The observations are somewhat ambiguous, but it is sufl&cient to say that 
they were not intended to settle the question, and were made, apparently, 
without the question having been really argued. 

According to our decision, the defendant’s appeal fails in its 
main objection to'*the decision of the .Subordinate Judge. And I am also 
of opinion that it fails with respect to the manner in which the howladari 
rukha should be calculated, the decision of the Subordinate Judge in this respect 
being correct. 

In only one point is the defendant entitled to succeed in this appeal. The 
Subordinate Judge says in his judgment,— 

“ The defendant claims a further deduction of 202 bighas, which have been 
found by the Amin to be of the description called helh and dhalli; but as this 
land would shortly be fit for cultivation, it cannot be exempted from assessment.” 

But I think that, in accordance with the terms governing the parent tenure, 
rent would not become payable until two years after the land is taken into 
cultivation. 

We have been informed by the plaintiff’s advisers that this has been altered 
on review ; but if it has not, the defendant’s appeal will succeed in that respect. 
In otiier respects it fails. The plaintiff’s appeal fails in all respects. Under 
the circumstances, I think the parties ought to bear their own costs in 
this Court. 

Field, J.— I concur in the judgment which has just been delivered by my 
learned brother. Upon the essential question to be decided in this case, I desire to 
make a few observations. That question really is this. At what rate 
is rent to be assessed on the alluvial increment to an undei-tenure ? In order 
to the decision of this question in this particular case, there are three points 
which it will be well to notice. In the first place, the rent on the original 
howla is a fixed rent, not capable of enhancement. This has been settled as the 
result of previous litigation between the same parties. In the second plsice, the 
alluvial increment is admittedly liable to assessment of rent; and there is now 
no contention before us, that the landlord is not entitled to receive additional 
rent for the additional land added to the under-tenure. In the third place, the 
under-tenure was created on the 4th Bhadro 1260,—that is, the 19th August 
1853, and therefore there is no question of the applicability of s. 51 of the Beg. 
VIII of 1893, which applies only to talooks or tenures in existence at the time 
of the Permanent Settlement. The ground being thus cleared by the disposal of 
[*se] these preliminary points, the question to be decided further resolve 
itself into this,—whether the rent on the alluvial increment is to be assessed in 
proportion to, or upon the same principle as, the rent payable upon the usli, of 
original under-tunure; or is to be assessed according to the rates payable in the 

vicinity for similar under-tenums or howlas, and without regard to the rent 

• > 
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payable bpon the usU, or original under-tenure. Now the words of Beg. XI of 
1825, s* 4, cl. 1, are these :— ' When land may be gained by gradual accession, 
whether from the recess of a river or of the sea, it shall be considered an incre¬ 
ment to the tenure of the person to whose land or estate it is thus annexed.” 
What is the meaning of the term * tenxae ’ in this context ? Tenure is usually 
regarded as a mode of holding property, as, for instance, in the expressions 
^ tenure by grand serjeanty,’ ‘copyhold tenure,’ ‘fudal tenure,’ ‘ tenure burgage,’ 
tenure by comage, ’ and it is impossible to disconnect the meaning of the word 
tenure in any particular nontext from the ordinary incidents, subject to 
which the particular tenure is held. Then again the word * tenure ’ is used 
not only of the mode in which property is held but also of the land itself 
which forms the subject of t)ie tenure. The very clause of the Begulation 
which we have to construe in this case, furnishes an example of this double 
meaning of the term ‘ tenure,’ which is used in the first sense in the passage, 
it shall be considered an increment to the tenure of the person to whose 
knd or estate it is thus annexed.” And in the second sense in the passage, 
* ^ provided that the increment of land thus obtained shall not entitle the person 
in possession of the estate or tenure, &c.” Looking as the whole clause of 
the Begulation, I think the reasonable construction to be put upon the words 

land .... gained by gradual accession.shall be considered an 

increment to the tenure of the person to whose land or estate it is thus 
annexed,” is, that the incidents of the original tenure attach to the increment. 
We have then immediately after these words a double proviso. The first 
proviso is concerned with the assessment of Government revenue. As to this, 
I shall have something to say hereafter. The second proviso is this:—“ Nor 
if annexed to a t*86] subordinate tenure held under a superior landlord, shall 
the under-tenant, whether a khoodkusht ryot holding a mourosi istemrari 
tenure at a fixed rate of rent per bigha, or any other description of under-tenant 
liable by his engagements, or by establish^ usage, to an increase of rent for 
the land annexed to his tenure by alluvion, be considered exempt from the pay¬ 
ment of any .increase of rent to which he may be justly liable.” It appears to me, 
that the words ‘ payment of any increase of rent ’ have a certain reference to 
the rent payable on the original tenure. Then as to the words ‘ may be justly 
liable,' it is important to bear in mind that when Beg. XI of 1825 was passed, 
the Legislature had not laid down any rules for the enhancement of rent, 
or the assessment of land with rent. We know from State papers of the 
period of the Permanent Settlement, and the period subsequent thereto, 
that this was done designedly, as Government wished to avoid the appear¬ 
ance of interfering too much between the newly-created proprietors and 
the ryots, thinking, moreover, that the relations between them would be 
gradui^y settled by contract and by the proof of usages and customs in 
the Courts of justice. This we have in Beg. VII of 1799, s. 15, cl. 8, a 
provision to the following effect:—“ The Courts of justice will determine 
the rights of every description of landholder and tenant when regularly brought 
before them, whether the same be ascertainable by written engagements 
or defined by the laws and Begulations, or depend upon general or local 
usage which may be proved to have exist^ from time immemorial.” It thus 
appears to have been the intention of the Legislature to leave these questions 
of assessment and enhancement of refit to be settled by mutual agreement or 
l<Mal usage. This wiU, in all probability, explain the fact that the Legislature 
did not, in <d, 1 of s. 4 of Beg. XI of 1825, lay down any more precise rule for 
determinit^ the rent to be paid lor land forming an alluvial increment to an 
undw-tenure than that oonhiined in the words * increase of r«it to which 




KALI KBIBHKA THAXUB 11881] 


I.L.B. 7 Oal. m 


he may be justly liable.* These words—‘justly liable’—Appear to me to have a 
oertain reference to the principle upon which the rent may have been assessed 
upon the original tenure. For example, rent is^ in many cases, made pay* 
[«87] able as a lump sum for a given area. In other cases, it is assess^ 
according to a classification of the land. In the case of a jungle-bori howla, a 
howla or lease of waste land, which must he reclaimed before it is fit for 
cultivation, it is usual to let a considerable area of land for a certain lump sum 
as rent. In the case of land wholly or partly brought under cultivation, it is 
not unusual to assess the rent with reference to th^ different classes of land and 
the different crops which the land is capable of producing. These are well- 
known usages of the country, and it appears to me, that the words ‘ justly liable ’ 
indicate an intention on the part of the Liegislature that the rent payable for 
the alluvial increment should be settled with reference to the circumstances of 
each particular oase^regard being had to the agreement of the parties in respect 
of the original tenure, where there is such*an agreement, and where there is no 
such agreement, to any usage proved to be applicable to such tenure. 

Then as to the proviso which has reference to the assessment of Government ' 
revenue, and the argument which has been addressed to us on this point, it 
may be observed that, when Eeg, XI of 1825 was passed, there was a previous 
Eegulation in force, that is Hog. II of 1819, which provided for the assessment 
o( Government revenue upon alluvial increments to estates. Clause 1, s. 3 of 
that Begnjation enacted as follows :—“ All lands which, at the period of the 
Decennial Settlement, were not included within the limits of any pargana, 
mouza or other division of the estate for which a settlement was concluded 
with the owners, not being lands for which a distinct settlement may have 
been made since the period above referred to, nor lands held free of assessment 
under a valid and legal title of the nature specified in Regs. XIX and XXXVII 
of 1793, and in the corresponding Regulations subsequently enacted, are and 
shall be considered liable to assessment in the same manner as other unsettled 
mehals, and the revenue assessed on all such lands, whether exceeding 100 
bighas or otherwise, shall belong to Government. ” The second clause of the 
same section further provides, that “ the foregoing principles shall be deemed 
applicable not only to [«8] tracts of land such as are described to have been 
brought under cultivation in the Soonderbuns, but to all churs and islands formed 
since the period of the Decennial Settlement, and generally to all lands, gained 
by alluvion or dereliction since that period, whether from an introcession of the 
sea, an alteration in the course of rivers, or the gradual accession of soil on their 
banks.” That Regulation, therefore, distinctly laid down the imnciple that 
alluvial increments to permanently-settled estates are liable to assessment for 
Government revenue ; but it did not enunciate the principle upon which that 
Government revenue is to be assessed. That is a matter provided for by the 
executive orders of Government, or of the Board of Revenue ; and it is further 
a matter over which the Civil Courts have no jurisdiction. It may, however, be 
assumed, for the purpose of deciding this case, that the revenue to be paid to 
Government upon the alluvial increment is assessable without reference to the 
amount of revenue payable upon the original estates. If, then, it may be 
argued, rent should be assessed on the alluvial increment according to 
the rate payable upon the ush, or original under-tenure and if this rent 
should be so small that it will not suffice to meet the Government revenue 
which the Settlement Oflficers may assess upon the same alluvial increment 
regarded as an increment to the revenue-paying estate, is it not unjust 
to the zemindar that he will thus be forced to hold this addition to 
his estate, at a loss ? If this question is asked in the interests of Government, 
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lihs aiwwer is a very simple one,— vis,, that if, by reason of the rent payable on 
the (Jluv^ increment being less than the Government revenue, the alluvial 
addition, or the original estate with the alluvial addition (where both are 
included in a single new engagement with Government), becomes unprofitable 
to the zemindar, the result will be a Government sale, and the avoidance of the 
under>tenure as the result thereof, whereupon the unincumbered estate will, 
m the hands of a purchaser at such sale, presumably yield sufficient to pay 
the revenue and afford a reasonable profit. But Government is no party to 
this case, and therefore «it is unnecessary to decide this question so 
far as Government is concerned. Then so far as regards the zemindar, 
[«89] the case contemplated by the argument has not yet arisen, for it has 
been admitted at this hearing that Government has not yet assessed any revenue 
upon the alluvial increment. The fact of Government revenue having been 
assessed upon the alluvial increment is, therefore, not necessary element for 
consideration in the case which we have to decide. But it may be important 
to point out that the new case, which will arise when revenue is assessed on 
I, the alluvial increment, is provided for by an Act of the Bengal Council,—namely, 
Act VIII of 1879. Under the provisions of s. 7 of this Act, the rent record^ 
as demandable from an under-tenant in all estates under settlement is to be 
determined by the Settlement Officer in accordance with certain rules therein 
prescribed. One of the questions which the Settlement Officer has to determine 
in order to settle this rent is this, whether the under-tenure is binding as against 
the Government or not ? and upon the decision of this question will depend the 
^amount of rent which is to be recorded as demandable from the under-tenant. 
Under s. 10 of the same Act, every under-tenant is liable to pay the rent 
so recorded as demandable from him, unless he can prove in a civil suit that 
such rent has not been assessed in accordance with the provisions of the Act ; 
and under s. 11, if the Court modifies or sets aside such rent, it is to proceed to 
determine the rent payable by the under-tenant in accordance with the provi¬ 
sions of the same Act. The direct object of these provisions is to secure a 
reasonable proportion between the revenue payable by the zemindar to Govern¬ 
ment and the rent payable by the under-tenants to the zemindar. It will thus 
appear that it may possibly be open to the parties at any future time, when the 
Government proceeds to settle the revenue payable upon the alluvial increment, 
to le-open the question of the rent to be paid in respect of such increment, and 
to have such rent re-assessed under the provisions of s. 7 of the Beng. Act 
with advertence to the amount of Government revenue made payable upon such 
alluvial increment. It appears to have been the intention of this Act to enable 
the Settlement Officer to re-adjust the rent of under-tenures when such 
rent had been previously fixed at an amount insufficient to meet the 
pwi revenue subsequently assessed. Whether the Legislature has used 
language sufficient to effectuate this intention, and whether this particular 
under-tenure falls within the operation of the Act, it is no part of our duty on 
the present occasion to decide, I will only observe that o\xr decision—^proceed¬ 
ing as it does upon the present circumstances of the case, i.e., while Government 
revenue has not been assessed—does not anticipate the assessment of revenue, 
and does not decide whether or not such assessment will have the effect of 
making the defendant ‘ justly liable’ for any other higher rent. With reference 
to the provisions of the Begulation, and apart from the question of Government 
revenue, I have myself no doubt that the alluvial incroment ought to be assess¬ 
ed with rent on the same prindiple as rent is, by the contract of the parties, 
payable upon the ori^nal, or mU, under-tenure. 
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[Theie is no inflexible rale that the terms of the parent tenure govern the aocretions to it 
also, but the question depends on the ciroumstanoes of each case—11 Cal., 696. In the absence 
of special ciroumstanoes, however, the presumption will be to that effect:—26 Cal., 739.1 
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The 25th May, 1881/ 

Present: 

Mr. Justice Pontifkx and Mr. Justice Field. 


Sree Earn Chowdhry.?.Petitioner 

versus 

Denobundhoo Chowdhry.Opposite Party. 


^ Appeal — Award—Order refusing to file Award—Civil Procedure Code {Act 

Xofl877),ss.525\,S88. 

Matters in dispute were referred to arbitration without the intervention of the Court. An 
award was made, and upon an application under s. 525 of the Civil Procedure Code to file the 
award, one of the parties showed cause why the award should not be filed, and the Subordinate 
Judge held the objection to be good. 

Held, that no appeal lay. 

Baboo Bashbehary Ghose for the petitioner. 

Baboo Saroda Churn Mitter for the opposite party. 

The facts of this ease sufficiently appear from the judgments of the Court 
(Pontiebx and FIELD, JJ.), which were ns follows :— 

Pontifex, J. —The parties before us referred certain matters [491] in 
difference between them to arbitration without the intervention of the Court. 

The arbitrator having made his award, one of the parties applied under, s. 
525 of the Code, that the award should be filed in Court. 

* Appeal from original Order No. 11 of 1881, against the order of Baboo Menu LaU 
Chatterjee, Subordinate Judge of Moorshedabad, dat^ the 30th of August 1880. 

i [Sec. 526 .—When any matter has been referred to arbitra- 
Filing award in matter tion without the intervention of a Court of Justice, and an award 
referred to arbitration with- has been made thereon, any person interested in the award may 
out intervention of Court, apply to the Court of the lowest grade having jurisdiction over the 

matter to which the award relates, that the award be filed in 

Court. 

. , The application shall bo in writing and shall be num> 

Application to be num- registered as a suit between the applicant as plainUff 

bored and registered. other parties as defendants. 

,. The Court shall direct notice to be ^ven to the partita to the 
Notice to parties to arm- arbitration other than the applicant, requiring them to show 
tration. cause, within a time specified, why the award, should not fly]. 
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Notice haying been given under the section to the other party to the 
reference, he came in and showed cause, within the objections mentioned in ss. 
520 and 521, or some of them, why the award should not be filed. 

The Subordinate Judge has made a full enquiry into such objections, and in 
an elaborate judgment has decided that all the objections but one are untenable; 
but considering that one of such objections was fatal to the validity of the 
award, he refused permission to file it. 

Against his order of refiasal the applicant, under s. 525, has appealed to us, 
and has been met with the preliminary objection that there is no appeal, 
because the order is not a decree, nor is it an order appealable under s. 588. 


Now it was held by a Full Bench of this Court under Act VIII of 1859, 
that such an order under s. 327 of that Act was not appealable: Baboo Chtntamun 
Singh v. Boopa Komr, (6 W. E., Mis. Rul., 83), see also Vyankatesh Bam- 
chandra Jogehar v. Balajira bin Anandrav (1 Bom. H. C. Rep., 184). 

Section 327 of the old Code corresponded to s. 525 of the present Code. 
Each of these sections directed that the application under it should be numbered 
and registered as a suit.” But at the date of the decision referred to, the section 
of the old Code differed from the section in the present Code, by " directing that 
the application should be written on the stamp paper required for petitions.” 

This difference does not seem to me material, nor has it been insisted on in 
argument. The words which are relied on as giving an appeal are the same in 
both sections,—namely, that " the application is to be numbered and registered 
as a suit.” 

But, notwithstanding these words, the Full Bench, in the case referred 
to, held, that there was no appeal; and there being nothing in the definition in 
the present Code of that which is [492] to be considered a decree, which would 
affect or prevent the application of the decision in that case as an authority 
in the present case, we are bound by it to hold that the preliminary objection 
must prevail. 

The words to be numbei’ed and registered as a suit would, in fact, seem to 
have been used merely for administrative purposes. 

The same words used in s. 331 were not considered by the Legislature to 
attach by themselves all the incidents of a regular suit to the proceeding there 
directed. For that purpose other words were used in that section, as 
follows:—" The Court shall proceed to investigate the claim in the same 
manner and with the like power as if a suit for the property had been instituted, 
and every order made in such investigation is declared to have the same force 
as a decree, and shall be subject to the same conditions as to appeal or other¬ 
wise. ” 


In the case of Sashti Cha/nm Chatterjee v. Tarak Chandra Chatterjee ( 8 . B. L. 
R., 315), a Full Bench decided, that where, in a case under s. 327 of the old Code, 
the lower Court had ordered an award to be filed, an appeal would lie from such 
order; and it would be open to the appellant to show that the paper which had 
been filed was not legally an award. But havii^ regard to the last words of 
that section corresponding with s. 526’’‘ of the present Code, I confess I have my 


*CSeo. 626tf no ground such as is mentioned or referred to in section 620 or 621 be 
Piling and enforcement award, the Court shall order it to be filed, and 

irtich award shall then take effect as an award made under 
provisions of this chapter.] . « 


•f such award. 


the 
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doubts as to the soundness of that decision. For s. 325 of the old Ck>de and 
522 of the new Code seem to me equally intended to prevent an appeal in the 
analogous cases, where the Court has given judgment according to the award,— 
namely, in cases under s. 506' of the present Code, where, during the pendency 
of a suit, a matter in difference in the suit is referred to arbitration ; or under 
s. 523+, where the parties have agreed to a reference out of Court, and upon 
application before award, an order has been granted for the agreement to be 
fil^ in Court. 

It is true thait, in cases under s. 525, the* parties cannot obtain the 
advantages of the provisions contained is ss, 518 and 520, and therefore an 
appeal might be more necessary under s. 525 than under s. 522. 

But in my opinion this goes to show that it was not intended [ 198 ] 
that an award should be filed under s. 525, if either of the parties to 
the reference showed cause against it by affidavit or verified petition within 
the provisions of s. 520 or 521. In such cases, of which the case before us is 
an example, I think it would be the duty of the Court, without inquiring into 
the validity of the cause so shown, to refuse the application to file the award 
and to leave the applicant to his remedy by suit, having regard to the fact 
that the Court has no power to deal with the award under s. 518, or to take 
action by remitting the award under s. 520. 

This was the procedure pointed out by Mr. Justice Paul in the case of 
Sashti Charan Chatt&rjee v. Tarak Chandra Chatterjee (8 B. L. E., 315). It 
is not the course which has been followed by the lower Court in the present 
case: but as the lower Court refused to file the award, no injury or incon¬ 
venience results, because, notwithstanding such order, any of the parties 
to the reference may proceed to enforce the award by regular suit: Vyankatesh 
Bamchandra Jogekar v. Balajtra inn Anandrav (1 Bom. H. C. Eep., 184;). 
But if the lower Court had ordered the award to be filed, grave incon¬ 
venience and possible injustice might have resulted. In the present case we 


*[doc. 506:—If all the parties to a suit desire that any matter in difference between them in 

the suit be referred to arbitration, they may, at any time before 
Parties to suit may apply judgment is pronounced, apply, in jterson or by their respective 
for order of reference. pleaders specially authorized in writing in this behalf, to the 

Court for an order of reference. 


Every such application shall be in writing and shall state the particular matter sought 
to be referred.] 

t[Sec. 523 :—When any persons agree in writing that any difference between them shall 
. t 4 . . f .be referred to the arbitration of any person named in the agrec- 

Agreement to e er to or to be appointed by any Court having jurisdiction in ttie 

arbitrataon may be filed in agreement relates, the parties thereto, or 

any of them, may apply that the agreement, Ito filed in Court. 

The application shall be in writing and shall be numbered and registered as a suit bet¬ 
ween one or more of the parties interest^ or claiming to be 
Application to be nuni- interested as plaintiff or plaintiffs, and the others or other of them 
bered and registered. as defendants or defendant, if the application have been presented 

by all the parties, or, if otherwise, between the applicant as 
plaintiff and the other parties as defendants. 

On such application being made, the Court shall direct notice thereof to be given to any 
vr *1 «««=<, o* parties to the agreement other than the appheants, requir- 

Notice to snow cause parties to show cause, within the time specified in the 

against filing it. notice, why the agreement should not be fil^. 
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ture bound, in my opinion, both by ftutimrity and on principle, to hold, that' the 
[ffelimincuy objeoticms must prevail; and we must, therefore, dismiss the appeal. 

Before leaving the subject I wish to express my opinion with respect to 
s. 522*^. 

It is of course clearly right that the decision of the tribunal chosen by the 
piarties should be final, provided it is not open to any of the objections referred 
to in ss. 518, 520 and 521; but 1 fail to see the expediency of refusing the 
parties an appeal from the decision of the lower Court on the objections taken 
under ss. 520 and 521. Questions raised under those sections are generally of 
very considerable delicacy and difficulty ; and there seems to me no reason why 
the decision of the original Court, perhaps the lowest Court of all, should be final 
with respect to them. The finality of the Court’s decision on these questions 
is altogether a different matter •from the finality of the award if 
unobjectionable under ss. 520 and 521; [ 494 ] and I fail to see any reason 
why a judgment on an award under chap, xxxvii of the Court should be 
’ treated differently from a judgment in a suit to enforce an award. Why the 
one should be final as to the matters referred to in ss. 520 and 521, while 
the other should be open to appeal on the same matters. 

The consequence of this difference must necessarily be, that parties will be 
slow to avail themselves of the other advantages which they might derive by 
j^ooeeding under chap, xxxvii. 

field, J .—^This is an appeal against an order rejecting an application for 
filing an award, such application having been made under s. 525 of the Code 
of Civil Procedure, Act X of 1877. A preliminary objection has been taken 
that no such appeal will lie, and in support of this objection, the Full Bench 
decision in the case of Chintamun Stngh v. Uma Kuntvar (B. L. B., Sup. Vol., 
505), has been relied upon. The judgment m that case is very brief, and is as 
follows :—“ It appears to the Court that an order rejecting an application to file 
an award under s. 327 of Act YIII of 1859 is not a decree; therefore it is 
not appealable as a decree. It is simply an order rejecting an application to 
fiile an award. Then is it one of the orders in respect of which an appeal* is 
provided by the Act ? We can find no right given to appeal against an order 
refusing to file an award. We do find a right of appeal given in certain other 
oases and against certain orders, such as an order rejecting a plaint, but no 
appeal is given with regard to orders rejecting an award.” Sections 525 and 
526 of the present Code correspond with s. 227 of Act VIII of 1859. Now, it 
is cleMUr that the Full Bench decision proceeded upon two grounds,—(i) that the 
Qrd,er rejecting an application to file an award was not a decree; (ii) 
that it was not an order against which an appeal was given by the then Code of 


*{Seo. 6^ If the Cooit sees no cause to remit the award or any of the matters referred 

. , t® arbitration for reconsideration in manner aforesaid, and if 

Judgment tobeaocording no application has been made to set aside the award, or if the 

Court has refused such application. 


to award. 


the Court shall, after the time for making'such application has ej^ired, proceed to 
give jtt^ment according to the award, 

Of, if the award has been submitted to it in the form of a special case, according to its 
own opinion <ai mch case. 



so given a decree shall follow, and shall be enforced in TnatiwAr 
provided in this fkide for the execution of decrees. No appeal 
^Imll po itom. snob decree exc^tin so far as the decree in 
excess of, or n<rt in accordance with, the award]. > % 
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Oivil Prociedure. It appears to me that, unless we otin find words in the 
present Oode o£ Oivil Procedure, the effect of which is that an order must now 
be regarded as a decree, or that such an order has been made an appealable order 
by the new Code, no such appeal will lie. The question then is, has the 
Legislature used any lai^uage in the present Code which shows an intention to 
alter the law as settled (]i95J by the Full Bench decision by making the order 
in question either a decree or an appealable order ? 

Now, that it is not an appealable order, follows at once from the fact that 
it is not mentioned amongst the orders made appealable by s. 588 as amended 
by Act XII of 1879. 


Then is it a decree, regard being had to the new definition of decree 
contained in the ^amending Act XII of 1879 ? That definition is as 
follows:—“ Decree^ means the formal expression of an adjudication upon 
any right claimed, or defence set up, in a Civil Court, when such adjudication, 
so far as regards the Court expressing it, decides the suit or appeal. ” Is 
an application under s. 525 a ‘ suit ’ within the meaning of this definition ? The 
Civil Procedure Code passed in 1877 and the Limitation Act passed in the 
same year draw a clear distinction between ‘ suits ’ and ‘ applications, ’ 
and this very application under s. 525 is to be found in the second schedule 
of the Limitation Act (see art. 176) which deals with applications. This 
would seem to show that this particular application is not to be regarded as 
a suit. But we must further consider the following words of s. 525 ;— 
“ The application shall be in writing, and shall be numbered and registered as 
a suit ^tween the applicant as plaintiff and the other parties as defendants.” 
Have these words the effect of converting the application into a suit for all 
intents and purposes, or do they merely mean that, for the purposes of entry in 
the register of civil suits prescribed by the Code of Civil Procedure, and of 
classification of the business of the Courts and for these purpo^s only, the 
application is to be regarded as a suit ? It appears to me that the latter is the 
true meaning of the words. In support of this view, I may refer to s. 331 of the 
Code, which provides that the claim made by a person other than the judgment- 
debitor to be in possession of attached property on his own account, or on account 
of some person other than the judgment-debtor, is to be “ numbered and registered 
as a suit between the decree-holder as plaintiff and the claimant as defendant.” 
That these words alone do not oonveH such a claim or application into a suit for 
all intents and purposes, appears clear from the words which follow in the 
same section—namely, that “ the Court shall proceed to investigate the n1n.im 
[496] in the same manner and with the like power as if a suit for the property 
had been instituted by the decree-holder against the claimant under the provi¬ 
sions of chap. V, and shall pass such order as it thinks fit for executing or stay¬ 
ing execution of the decree. Bvery such order shall have the same force as a 
decree, &o.” Now it is clear that these words, which I have just quoted, would 
have been unnecessary if the effect of the words “ shall be numbered and regis¬ 
tered as a suit ” were to convert the application into a suit for all intents and 
purposes. I think, therefore, that an application under s. 525 is not a suit 
within the definition of ‘ decree ’ so as to make the order passed upon such 
application a decree. A further argument may be found upon an examination 
of ss. 520 to 526 of the present Code. Under s. 626 there is (i) an arbitration 
without the intervention of the Court, and an award made thereupon ; (ii) an 
application to the Court that such award be filed; (lit) a notice to „ 
to the arbitration other than the applicant to show cause why the awt 
not be filed; and then (iv) under s. 526, there is the hearing at which 
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a^y, if show emae. Now wliafc mo 

wilh at thh he^ng? Although, under 9.,5^i i>h9 geonn^ ti^NKa wl|i<d> 
cause may be shown are not limited nr specified, it is e]k^ frbm.< 0* that 

the only ground upon which cause can be shoif^^is smne one of ^ie grounds 
meotioned, or referred to, in s. 520 on 521. lS^ab'^f]^firt thjMC has to deal 
with on, tbe^day: of. hearing k, whntbln^ in s. 520 

or ipl .are‘sfaM^aetonly shorifn^ .. l^ mlapiierer^^^ a, &27 of, the 

oW)^ode, waa, no td Hh^ ^undsfi^n which cnute 

. The lahgijage of that sdcMon Was' g^siral—if no suflelent 
gainst the award." The new ©od^’ hsk ^hbstituted for these 
l^oi^ the more praise words—“ if m ground such , as is menticmed, or 
referred, to; in, s. 520 or 521 be shown against the awaH^ " which limit and 
4^ne1hS bshse to be shown. Then, when the Ckrarthas dealt with the ground 
oi ^ouh^ mentioned, or referred to, in s. 520 or 521, is there any appeal 
ag^nsV its deoimon ? The Full Beaoh*case, as already pointed out, decided that 
there Ves no appeal under the old £f97]section (327). The only difference 
het^n^epn the language of that section and the lai^age of the preset seoticms 
^ limitation (as above pointed but) of the grounds upon which 
oaiilse may he shown. From this change of language it appears to me that 
there is no intention to be gathered of changing the law as settled by the Full 
!^neh oaeb, 

Oeoticms 520 and 521 contain the grounds upon which an objection may 
be m^e to an award made by an arbitrator appointed by the Court in a 
pending suit at the desire of the parties. It is to be home in miud that there' 
is in this country no compulsory reference to arbitration, and there is no 
essential distinction between an arbitrator appointed by the Court at the 
desire of the parties under s. 606 or under s. 523, and an arbitrator appointed 
by the parties themselves without the intervention of the Court, except in 
this, th^ Che arbitrator appointed by the Court is under the direction of 
the Oourt in the discharge of his fuuntions. Is there an appeal against an 
Court refusing to remit an award for re-eonsideration rmder 
‘'S. 520, or refusing to set aside an award under s. 521, that is, in the 
ba|e of an award made by an arbitrator appointed by the Court ? Clearly there 
|s< no appeal against either of such orders as interlocutory orders, for no such 
appSMi is given by the amended s. 588. Then, with reference to the case of 


Mothxioranath Tewaree v. Brindabun Tewa/ree (14 W. B., 327), is there an appeal 
ai^iinst either of such orders by way of appeal against the final decree ? The 
ease just quoted is an authority that, under the old sCode, there was such an 
appeal ;, but under the new* Code this appeal appears to have been taken away, 
for s, ^il2 enacts that tks Court is to give judgment according to the award 
it has decided neither to remit the award for consideration, nor to set it 
‘ aetcle; thst upon the judgment so given a decree is to foUow ; and then oome 
tl^se words:—" No appesl shall lie from such decree except in so fax as the 
decree is in excess of, or not in aocordanoe with, the award.” These words differ 
ftienn the words of s. 325 oi the old Code for which they have been substituted, 
la every case In which judgment shaU be given according to 

the award, the judgment shaU be fiipel.” The words “ according to the award ” 
excluded 'foom finality msttSUB not faliing,within their purview. The negative 
wor^ of 8. 522 of tbe ,pte8eht l^kde ap^etu^ to me to go fnither, for they take 
away an appeal in evmry the particular cases bj, which it is 

express]^ ;^#ed. Th«(:,i»si#<>fc pf language to be, that 

^'the,<|«w, having* «e^slSd'#;t^t,WfwScSior xeroontMei^^ hrJ^Ving 

awerAjindei 



0HOWZ>HBY [1881] htm» t Oi^. IM 

doom {<^W8 judgu^ent, tiild pcrrsoQ against '<^hoin such ^vee is 

pasaod cannot go td tho A^ipeUate Court and ask that Court to say, that 
the original Court either ought to remitted the award for re-oonsi<£^tion 
(M 7 di^t to hare set it aside. It iday be argued that, as an appeal is thus 
taken away in the case of the person who has unsuccessfully contended that 
an award ought to have remitted, or ought to have been set 

aside, it is only reasonable to suppose that it. was the intention 
of the Legislature to allpw no appeal to the person against whom 
such contention has prov^ suoopssful. If this, be so, it follows that, 
in the case of an award made by aif arbitrator appointed by the Court, 
there is no appeal upon any matter mentioned, or refened to, in ss. 520 
and 521, whether the Court decides for or against an application to remit 
or set aside an award: and in this event it may seem reasonable to 
suppose that the,..J 4 egislature did not intend to give an appeal in the 
case of an award made by an arbitrator not appointed by the Court, 
when it has refused an appeal in this case of an arbitrator appointed by tlm 
Court. But it is not necessary, for the purpose of the point now before us, to 
adopt this part of the argument as to there being no appeal whed 
an application to remit ,or se^ aside an award made by an arbitrator 
appointed by the Court has been granted. There is no express alteration 
in the provisions of the Code on this point. The only alteration in 
the language of the old section made by s. 522 of the new Code has 
been pointed out, and from this alteration there is no intention to be 
gathered of giving an a^al and altering the law as settled by the Full Bench 
decisiop in Chintarmm LiQ93 Singh v. Uma Kunwar (B, L. B., Sup. Vol„ 506). 
In coiilisidering the difference between the old and the new law, I have not 
overlooked the omission of the following words in s. 327 of the old Code, viz,, 
" sht^ be written on the stamp<paper required for petitions to the Court, where 
a stamp is required for petitions by any law for the time being in force. ” These 
words were concerned with the stamp revenue, and were repealed by the Court 
Fees Act, VII of 1870, and have no connection with the present subject. Tho 
conclusion then at which I arrive is, that the law as settled by the Full Bench 
case has not been altered by the present Code of Civil Procedure, and that the 
preliminary objection must prevail. At the same time I am bound to say that 
this is a conclusion to which I come most rductantly, because it appears to mo 
that, although it is very desirable to uphold awards when properly made, the 
matter contained in ss. 520 and 621 is matter upon which it would be just and 
reasonable to allow either party, when defeated, to resort to an Appellate Court. 

Appeal dismissed. 


NOTES. 

[STATUTORT CHARGE 

An order filing or refusing to file an award in an arbitration without the intervention of 
Court, is now appealable. See Section 104 (1) (/) of tho Cml Procedure Code 1908. Hence the 
above case is nd longer law.] 
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OBIGINAL CIVIL. 


The 2lst, 28th July dt 1st August, 1881. 

Present: 

Mr. Justice Cunningham. 

Shahebzadee Shahanshah Begum 
versus 
Fergusson. 


Public Officer—Official Trustee—Notice of Suit—Tortiom Acts—Civil Procedure 
Code (Act X of 1877), ss.2", 424—Official Trusteeds Act (XVII of 1864). * 

The-Official Trustee IS a ‘ public officer within the definition given in s. 2 of thfc Civil 
Procedure Code. 

The oases in which a public officer is entitled to notice of suit under s. 424 of the Code, 
are those in which he is sued for damages for some wrong inadvertantly committed by him in 
the discharge of his official duties, and the object of giving notice is, that if a public body or 
officer entrusted with powers happens to commit an inadvertence, irregularity, or wrong, before 
any one has [800] a right to require payment in respect of that wrong, he shall have an oppor¬ 
tunity of setting himself right, making amends, resturjUg what he has taken, or paying for the 
damages he has done. * 

The Official Trustee, therefore, is not entitled to notice of suit, when the question to be 
decided relates to the rights of the cestuis que trust- in respect of the trust-fund, and not to 
a wrong committed by him. 

The plaintiff in this case claimed to be entitled to a share in a certain 
trust-fund, of which the defendant, the Official Trustee of Bengal, was trustee. 

„ „ *tSec 2.—“Public officer” means a person falling under any 

rmolic officer foUowmg descriptions (namely):— 

Every Judge; 

Every covenanted servant of Her Majesty; 

Every Commissioned officer m the military or naval forces of Her Majesty while serving 
under Government; 

Every officer of a Court of Justice whose duty it is, as such officer, to investigate or 
report on any matter of law or fact, or to make, authenticate or keep any document, or 
to take charge or dispose of any property, or to execute any judicial process, or to administer 
any oath, or to interpret, or to preserve order in the Court, and every person pocially authonzod 
by a Court of Justice to perform any of such duties ; 

Every person who holds any office by virtue of which he is empowered to place or keep 
any person in cofinement; 

Every officer of Government whose duty it is, as such officer, to prevent offences, to give 
information of offences, to bring offenders to justice, or to protect the public health, safety or 
convenience; 

Every officer whose duty it is, as such officer, to take, receive, keep or expend any property 
on behalf of Government, dr to make any survey, assessment or contract on behalf of Govem- 
' raent, or to execute any revenue process or to investigate, or to report on any matter affecting 
W ^plR>,^uQiary interests of Government, or to malre, authenticate or keep any document 
' dbtokthe pecuniary interests of Government, or to prevent the infraction of any law for 

* pecuniary intwests of Government, and every officer in the service or 

' ment, or remunerated by fees or commission for the performance of any public 
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The trust was one created by the Government for the bSnefit of some of the 
descendants of Tippoo Sultan, and contained an ultimate trust in case of failure 
of heirs for the benefit of the Secretary of State for India. No notice of the suit 
had been given to the defendant, who, in his written statement, pleaded that 
he was entitled as a * public officer’ to two months’ notice of tlae suit under 
s. 424 of the Civil Procedure Code. 

Mr. Stokoe for the plaintiff.—The Official Trustee does not come within 
the class of public officers intended to be included within the provisions 
of chap, xxvii of the Civil Procedure Code. He has no connection with 
Government. He is not subordinate to any person. It is not necessary for 
him to make a reference to the Government before answering a plaint. 
[Cunningham, J.—The object of the provisions in this chapter is to enable 
the Government tp determine whether they will defend a suit against one of 
their servants, who is being sued for tortious act which he has committed.] 
Yes, the provisions are similar to cases contained in various English 
Statutes. If the Official Trustee is a public officer, he can only come under the 
last clause of s. 2, the definition section of the Code, as an officer “ remunerated* 
by commission for the performance of any public duty.” All the officers 
referred to are those who have the interests of Government under their charge. 
They are divided into distinct classes—(i) every Judge, (ii) covenanted servants, 
■(iii) commissioned officers, (iv) officers of Courts of Justice, (v) jailors, (vi) police 
officers and health officers. The last clause deals with several classes of public 
officers doing duties on behalf of Government, and it would be a singular result to 
[ 601 ] find that the Legislature having enumerated different classes of Govern¬ 
ment servants as public officers, should, in the last clause, mean to refer to 
another and totally diff erent class of officers. ‘ Public duties’ are those in 
which the Government has an interest. It cannot be said that the Government 
is interested in this case, although the Secretary of State for India is a party. 
The Official Trustee takes this trust under a private deed. There are two deeds,— 
in one the Official Trustee is the trustee, in the other private persons, and in both 
tiiere is an ultimate trust for the Secretary of State. It cannot be said that, in 
the second deed, the trustees are public officei*3. No one can compel the Official 
Trustee to accept a trust. The only duties imposed upon him are those referred 
to in 8. 32 of the Official Trustee’s Act, and then the leave of the High Court 
must first be obtained under the Act: he is not entitled to notice, it is only under 
s. 424 of the Code that the right can be claimed. There is a material distinction 
between the definition of ‘ public officer’ in the Civil Procedure Code and the defini¬ 
tion in the Penal Code. The same classes are referred to in both Codes, and the 
definition in the Civil Procedure Code is taken with slight verbal alterations 
from the Penal Code, but the Penal Code has a further clause which is meant 
to define municipal officers. The duties they have to perform are of- a more 
public nature than those which the Official Trustee has to perform. But these 
persons are not ‘ public officers ’ within the meaning of the Civil Procedure 
Code, and it would be anomalous if the Official Trustee, whose duties are of a 
less public nature, should be held to be a public officer. 

The office of Official Trustee was created in order to remedy the inconveni¬ 
ences occasioned by the death, absence, or refusal, or incapacity of trustees to 
act. He is an ‘ official ’ trustee; his duties are not pubho, but private. He 
cannot be compelled to accept a trust. Under the previous Official Trustee’s 
Act, XVII of 1843, the Official Trustee could be compelled to take a trust. 

The object of giving notice is to enable an officer who had oonimitted«:4 
wro^fi^ act to make amends without going into Court, and the suits of 
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aotioe must be @v6if ate those in respect of tojltious or ^ttost'-tortious aote: 
Addison on Torts, Cd02] 4th Bdn., pp. 726—764; Umphelby v. McLean (1 B. & 
Aid., 42); Davies v. The Mayor of Swansea (22 L. J. Ex., 297); Davies v. Curling 
(8 Q. B., 286); Fletcher v. Qreenwell (4 Dow : 166); Attomey-Oeneral v. Hackney 
Local Board (L. E., 20 Eq., 626); Flower v. Local Board of Low Leyton (L. E., 5 
Oh. Div., 347). 

Mr. Handley for the defendant, the Official TYustee.—Chapter xxvii of the 
Code does not say that the suits of which notice must be given are only those in 
respect of tortious acts. Thd case of Selmes v. Judge (L. E., 6 Q. B., 724), shows, 
that, in order to entitle a public officer to notice, it is not necessary that he 
should have committed a wrongful act. There the defendant had merely 
received money. [Cunningham, J.—The action was to recover money illegally 
demanded of the plaintiff by the defendant, and paid by him for a highway rate 
levied by the defendant. He had done an illegal act.] The Official Trastee 
ought not to be in a worse position than a Collector acting as the agent of the Court 
of Wards, who, when sued for acts done in that capacity, is entitled to notice: 

* The Collector of Btjnor v. Munwoar (I. L. E., 3 All., 20). 

Mr. Lee for the infant defendants. 

Cur. ad. vuU. 


C nnningh am, J. —As to the question raised by the Official Trustee, 1 am 
of opinion that he is not in the present suit entitled to the notice provided by 
8. 424* of the Civil Procedure Code, Ho would appear to me to fall within the 
last words of the definition of ‘ public officer ’ given in s. 2 of the Act, inasmuch 
as he is “remunerated by fees or commission for the performance of public duty,” 
that duty being imposed upon him by the Official Trustee’s Act, 1864, as holder 
of an office to which he is appointed by the Chief Justice. The officer appointed 
under Act XVII of 1864 replaced “ the Eegistrar or such other officer of the 
Court ” as the Court selected as Official Trustee under Act XVII of 
1843. The Official Trustee’s scale of remuneration in the case of 
transferred trusts is fixed by law (s. 11), he is precluded from being a 
co-trustee, or from investing funds otherwise than in Government securities, or 
as the [803] Court directs, or from holding a religious trust; the office is a 
coiporation sole, the interests of one trustee vesting forthwith in his successor; 
his books are to be inspected by the,Cliief Justice, who can make rules for the 
safe custody of trust-funds or the forms of the Official Trustee’s accounts and 
statements and the custody of securities. He submits his accounts annually 
to the Chief Justice, who has them audited. Lastly, the executor or admini¬ 
strator of an infant or lunatic, to whom a gift or legacy is made, or the trustee 
of any such gift or legacy, may, with leave of the Court, transfer it to 
the Official Trustee, who must, thereupon, take charge of it. All these cir¬ 
cumstances appear to me to indicate that the Official Trustee is, in the mode of 
his appointnwnt, the character of his duties, the limitations by which he is 
restricted, and the control to which he is subject, a public officer; and accordingly 
he would, in my opinion, be entitled to the notice provided in s. 424, if it could 

*£Seo. 424 No suit shall be instituted against the said Secretary of State in GounoU or 

against a public officer until the expiration of two months 
Notice previous to suing next after notice in writing has been in the case of the Secretary 
Secretary of State in Coun- of State in Council deliver^ to, or left at the office of, a Secretary 
oil or public officers. to the Local Government rar the Collector of the District, and, 

Jm the case of. a public officer, delivered to him or left at his 
office, stating the camie of action and the name and place of abode of the intending plaintiff; 
and the plaint must contain a statement that such notice has been so delivered or l,eft.ij[ 
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be shown that snits suoh as the present are within the purview of ohap. xxvii 
of the Code. But I do not think that they are. The words “ in respeet of an 
act purporting to be done by him in his official capacity ” must be read in the 
light of the numerous English decisions which have been passed in oases where 
public officers, companies, &o., are entitled by Statute to notice; and it appears 
from these that the cases in which notice is necessary are invariably cases 
in which a public officer is sued for damages for some wrong inadvertently 
committed by him in the discharge of his official duties; and the object, as 
described in Attorney-General v. Hackney Local Bpard (L. R., 20 Eq. 626 ), is, 
that if a public body or officer entrusted with powers happens to commit 
an inadvertence, irregularity, or wrong, before any one has a right to require 
payment in respect of that wrong, he shall have the opportunity of setting 
himself right, making amends, restoring what he has taken, or paying 
for the damages He'has done, or, as was said by Lord Ellenborough in Theobald 
V. Crichmore (1 B. & Aid., 228), to ptotect persons acting illegally, but in 
Supposed pursuance of the law, when the illegality has arisen from ignorance 
or inadvertence. ^ 

The rule that the notice is confined to suits of this descrip- [BOi] tion was 
taken for granted in Davtes v. The Mayor of Swansea (22 L. J., Ex., 297), where 
Willes, J., then coimsel for the defendant, conceded that, in an action brought 
'ior breach of a specific contract, no notice was necessary. 

In the case referred to by Mr. Handley— Selmes v. Judge (L. R„ 6 Q. B., 
725),—^the action was brought in respect of an admittedly illegal act done by 
the defendants, and the question raised was, whether in doing it they bond fide 
intended to act in pursuance of these powers. 

Heading chap, xxvii in the light of the rulings of the English Courts, I 
conclude that the intention was to give to Government, as represented by the 
Secretary of State, and to the servants of Government in the discharge of their 
public duties, the same protection as English Statutes confer on many public 
officers and bodies, vtz., that when it is ' alleged that they have committed an 
illegality in the discharge of their duties, they shall have..time and an opportu¬ 
nity of making amends before the matter is brought into Court. This view is, 
I think, borne out by the entire chapter, and is strengthened by the provision 
in s. 426 with reference to Government electing whether it will undertake the 
defence or not. 

The actions here referred to seem to me to differ essentially from those in 
which the Official Trustee is joint, often formally, often as a friendly part, for 
the purpose of deciding what his duty as Official Trustee is in some particular, 
or of arming him with the necessary authority to do some act which he nannot 
do on his own responsibility. In one sense in this case, the action may be 
said to be brought for the wrongful refusal to do some act which the plaintiff i^ 
entitled to have done ; but in another sense, vtz.t for the disposal of the real 
issue raised between the parties to this suit, their respective legitimacy, he need 
not really be a party at all, and in any case it is impossible to regard suoh a 
suit as in any sense brought for damages, and I do not, therefore, consider that 
it falls within the provisions of s. 424. 

Attorneys for the plaintiff: Messrs. Wathtns and Watktns, 

Attorney for the Official Trustee: Mr. Gregory. 

Attorney for the infant defendants : Baboo N, G. Neogy. 
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The 13th June, 1881. 

Pbesent ; 

Mb. Justice Pontifex and Mb. Justice Field. 


NufFer Chunder Bhutto.Plaintiff 

versus 

Jotendro Mohun Tagore and others.Defendants.' 


• Dcma-ges — Inundahon — Evibankments—Ltabilitij to Bc^mr — Beng. Act VI 
of 1873—Regs. II, VIII, and XXXIII of 1793—Reg. F/o/iS06'— 

Reg. XI of 1829—Act XXXII of 1865. 

In a suit for diunages caused by the overflow of a nver through an embankmont on the 
defendants’ land, it appeared that the defendants held under a kabuliat from Government, 
virhich provided, that the zemindar should not object to pay rout on the score of drought or 
inundation ; that he should boar all losses incurred on that account; and also, that ho 
should do embankment work at the proper time, aud should be liable for loss from negligence. 
It did not appear whether the embankment was in existence when the kabuliat was granted. 
It was proved that the defendants received an annual sum from Government as a contribution 
to the repairs of embankments, but such payment was not provided for in the kabuliat, and no 
evidence was given as to the torms of the agreement under which it was paid. 

« 

Held, that there was no common law liability to repair imposed on the defendants. 

That, it not having been proved that the embankment in question was m existence at the 
date of the kabuliat, the defendants were not liable mtwm tenurm, and that if the sum paid 
by Government was in consideration of the defendants’ maintaining the embankment in 
question, and if the terms of the agreement under which it was paid showed that it was intended 
to impose the obligation to repair for the public benefit, the defendants would bo liable. 

Regulations and Acts relating to embankments in Bengal considered. 

The defendants in this case were the zemindars of Pargana Eukunpore, 
which contained a village called Rameshurpore, bounded on its west side by the 
hiU'Stream or river Daroka. The plaintiff was the patnidar of Belun, lying 
alongside and to the north of Eameshurixire, and also bounded on its west side 
by the Daroka. The plaintiff complained that the Daroka £^063 having burst 
into Rameshurpore through its south side, had thence inundated Belun; and 
asserting that the zemindars of Eukunpore were bound to maintain embank¬ 
ments to keep out the Daroka, claimed damages against the defendants, on 
the ground that, in consequence of their neglect to maintain proper embank¬ 
ments along Rameshurpore, injury had been caused to Belun by the invasion 

* Appeal from Appellate^cree, No. 3^ of I860, against the decree of A. J. B. Bain- 
bridge, Esq., Judge of Moorsaedabad, dated the 17th November 1879, reversing the decree of 
B. K. Sen, Esq., Munsif of Berhalnpoxe, dated the 30th June 1679. . ^ 
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erf the wfttor through Eameshurpore. The defendants" held their ifemi'ndan 
under a kabuliat from the Government, dated the 30th May, 1794, which 
contained the following provisos;—“ I shall not object to pay the full rent on 
the score of drought or inundations. I shall bear all losses on that account.” 
And “ I shall do embankment works of the said mouzas at the proper time. 
Should there be any loss from my negligence, I will bear the same.” The 
plaintiff contended, that, under these covenants, the defendants were bound 
to repair. The defendants denied that any liability to repair was imposed 
on them, and contended that the object of {lie covenants was to save 
the Government revenue in case of loss by floods. It was proved that the 
defendants received an annual sum of Rs. 733-1 from Government as a contribu¬ 
tion to the repairs of the embankments in the pargana , but no evidence was 
given as to the terms of the agreement under which it was paid. The Munsif 
held, that the defeYIdants were bound to keep up the embankment, and gave 
the plaintiff a decree for damages. This’decree was reversed by the District 
Judge, and the plaintiff now appealed to the High Court. 

Mr. Branson, Baboo Giirudas Bamrjee, and Baboo Rmhbeharu Ghose for^ 
the appellant. 

Mr. Bell and Baboo Nil Madhuh Bose for the respondents. 

The following judgments were delivered :— 

Pontifex, J. (who, after stating the facts of the case as above, continued);— 
Now if the defendants are liable, their liability must exist— 

1st. —By the original or common law of the land, or 

find. —By prescription, or 

Srd. — Bat'ione tennree, or 

[6073 4th. —Under an obligation of public concern, for the observance of 
which public money is paid to them. 

With respect to 1st, the original or common law liability, no authority has 
been adduced to show that any such liability exists , and even if it did exist, it 
would scarcely apply beyond the repair of the ordinary or natm'al bank of the 
river, and would probably carry with it tlie correlative obligation of contribution 
to the expense of repairs by all parties protected or benefited. But the Daroka 
is a hill-stream liable to sudden freshe,s: and the plaintiff claims that the 
defendants are bound not only to preserve that natural bank, but to erect and 
maintain an artificial embankment witliout any liability on the part of the 
owners of Belun to contribute to the expense thereof. I am of opinion, there¬ 
fore, that the defendants are not liable by the original or common law. 

Next,, with respect to 3nd, or liability by prescription. This could only 
be established by evidence, and the lower Appellate Court has found, and indeed 
it is admitted, that there is no evidence to support a liability by prescription. 

Thirdly, with respect to 3rd, or liability rattone tenum. If it had been 
proved that the embankment on the south aide of Bameshurpore was in 
existence on the 30th of May 1794, the date of the kabuliat under which^the 
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M d^radants hold Bnkunpore from the Government, I am inoAitidd to think the 
^ defendants might be liable at the suit of the plaintiff in the same way as the 
Corporation of Lyme Begis were held liable at the suit of a stranger in the ease 
of Mayor of Lime Begis v. Hynley (2 Cl. and Fin., 331). 

Now the kabuliat contains two clauses with respect to inundations: The 
first clause is—“ I shall not object to pay the full rent on the score of drought 
or inundation. I shall bear all losses which shall be inounred on that account.” 

This clause was evidently intended to protect the Government against any 
claims by the zemindar for remission of rent on account of losses by inundation. 

But at a much later part of the kabuliat occurs this other clause,—" I 
shall do embankment works of the said mouzas at [SOS] the proper time. Should 
there be any loss from my negligence I will bear the same. ” 

If this was intended, as the defendants argue, to protect the Government 
from claims for remission, it would be surplusage. Another meaning must, 
therefore, be sought for. It may be said that it was intended only to protect 
the Government by preserving the security for their rent intact. This might be 
a fair argument if the zemindari was in the neighbourhood of a large and 
, destructive river, which might not only inundate, but absolutely obliterate it, 
making it an unproductive waste of water. But this does not seem to be the 
character of the Daroka, and besides, this argument might be pushed further to 
show that it was equally the interest of Government to preserve the adjacent 
settlements. It is difiUcult to understand why the Government imposed the 
liability imder the 2nd clause, unless it was for the public benefit,—that is, the 
benefit of all those whose lands would be protected by the embankment; and 
the fact thst the Government made the settlement permanent, would be a 
sufficient consideration for the obligation. 

But though the Munsif held that this particular embankment was in 
existence at the date of the kabuliat, he seems to me to have arnved at that 
conclusion upon insufficient evidence; and I am inclined to agree with, as we 
are bound by, the finding of the lower Appellate Court upon this question of 
fact, that the embankment in question has not been proved to have been then 
in existence, and if it was not in existence, I do not think the zemindar would 
be bound to maintain it by the terms of his kabuliat. I am, therefore, of 
opinion that the defendants are not liable ratione t&mrce. 

Lwtly, with respect to Mh, or liability under an obligation of public 
concern, with respect to which the defendants have received, and still 
ptStotinue to receive, public money for the purpose of keeping embank- 
' meets in repair. The defendants admit that they receive an annual 
sum of Bs. 733-1 anna from the Government as a contribution to the 
repairs of embankments in Pargana Bukunpore. This contribution must 
be payable under some agreement subsequent to the kabuliat, because 
it is opposed to its terms. The defendants do not produce the [toa] 
agreement, or state for the repair of what embankments the contribution 
is made. But s. 36 of Beng, Act VI of 1873, referring to this contribution by 
the Government, speaks of embankments generally, and also refers to any 
embankment. 

Now if the defendants receive this contribution by Government in con¬ 
sideration of maintaining Itbe embankment in question in this suit, aM if the 
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terms of saoh agreement show that it was intended to infpose the obligation fmr 
the pablio benefit, I am of oinnion that they would be liable at the suit of the 
plaintiff on the principle of the Lyme Begis case (S Cl. and Fin., 831). If, 
however, they can show that the agreement under which the contribution is 
made was solely for the benefit of the semindars, which, looking to the terms 
of the kabuliat and the provisions of Act YI of 1873, seems to me, as at present 
advised, an unlikely conclusion, then the plaintiff would not be entitled to sue. 

But no evidence has been given as to the date or terms of this agreement, 
or as to whether it affected this particulaf’ embankment. Assuming 
the agreement was not for the sole benefit of the zemindar, but was 
intended to impose an obligation of general and public concern, then, if 
it was general in its terms and applied only to embankments existing at its date, 
it would be for th^ plaintiff to show that this particular embankment did then 
exist. On the other hand, if the agreement contemplated the construction and 
repair of all embankments necessary for keeping out the river, it would be for 
the Court to decide whether this particular embankment was included within 
its scope, or rather, whether the particular inundation of which the plaintiff * 
complains was caused by the zemindar’s neglect of his obligations. 

In my opinion, before dismissing the plaintiff's suit, some enquiry should 
Jiave been made with respect to these matters. But so far as I can see, no 
issue was raised in the lower Courts for this purpose, although the plaintiff 
raised the question. I would, therefore, remand the case to the Munsif's 
Court for the trial of these additional issues :— 

1. When was the agreement as to contribution by Government referred 
to in Beng. Act VI of 1873 made, and what were its terms ? 

[MO] 2.' Did it relate to embankments generally, or to such as might 
be necessary for keeping out the river, or to such only as were in existence at 
its date ? 

3. Was the embankment, in question in this suit, in existence at the date 
of the agreement ? 

4. Was the obligation imposed by the agreement an obligation of general 
and public concern, and are the zemindars bound by it to repair the embank* 
ment in question so as to make them liable at the suit of the plaintiff for special 
damage occasioned by its bicach ? 

Having tried these issues, the Munsif will re-oonsider his judgment; and if, 
and when, the case goes on appeal to the lower Appellate Court, that Cou|t , 
must also try the issue already decided by the Munsif, but not yet tried'by th8“* 
lower Appellate Court, whether the inundation complained of by the plaintiff 
was caused by defects in this particular embankment, or was occasioned by 
defects in embankments at Guthla or elsewhere; and the lower Appellate Court 
will re-consider its judgment in the whole case. Both parties will be at liberty 
to adduce fresh evidence, and the cost of suit, including the costs of this appeal, 
will abidd the result. 

Field, J. —The defendants in this case are the zemindars of Pargana 
Bukunpore, in which is included the village Bameshurpore. The plaint^ is 
the patnidar of Belun, a village, which lies to the north of, and adjacent to, 
Bameshurpore. The plaintiff (^ims Bs. 506 as damages for the destruction 
of orogs i& Belun, which, he alleged, was caused by the fact that the defendants, 
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bound to r^patlr oertain embwafcments along the bank of ^ the 
jParoka, negleeted to do so; and, in oons^uenoe, the watera of this river broke 
into Belnn and inundated the plaintiff's village. 

The plaint ia not very scientifically drawn, but we find in it matter which 
may be construed so as to bwe the defendants’ liability to maintain or repair 
the embankment upon one of the four following grounds, which are indeed the 
only grounds upon which it is possible to base it, vtz .— 

1. Common law. 

2. Inability by prescription. 

[aiil 3. A duty created by the conditions of the original grant at the 
time of the Permanent Settlement. 

4. A duty arising out of the circumstance of Government making an 
allowance for the particular purpose of impairing the embankments of the 
.. pargana. 

Before dealing with these four questions, I propose to consider the Begula- 
tions and Acts which have, from time to time, been passed by the Legislature 
upon the subject of embankments in these provinces, and some of which 
were referred to in the course of the argument in this case. There can 
be no doubt that the construction and maintenance 
were common in Mahomedan times ; and were, to a certain 
consequence of the physical features of the country 


of embankments 
extent, necessary 
Many embank* 
several reasons, 
were beyond the 


»n _ 

ments were maintained by Government and this for 
The necessary works required skill and expenditure which 
resources of private individuals: or the embankments were, especially in 
the district '.of Moorshedabad and its vicinity, on a lai^e scale necessary 
imd intended for the protection of the city, which was the seat of the 
Ckiurt, and the surrounding country. Naturally the construction, maintenance, 
and repair of such works were entriisted to the State officials immediately 
connected with the Court. Other embankments were maintained by zemindars, 
who, it will be remembeied, were then officers of Government, and who were 
allowed to deduct the amounts expended by them from the revenue collected 
for, and remitted to, the Government. 

When arranging the terms of the Permanent Settlement, the Government 
wi^ • very desirous that the revenue should be paid in one fixed sum ; and that 
there sbould be no complication with miscellaneous petty charges, which had a 
oonHjliii^fe,to ud feicv to increase. It appears to me that s. 72 of Beg. VIII of 
^ted to carry out this intention of Government. This section 
enacta ilf^lHows:—The settlement is to be made, as far as possible, in one 
psfkt sum, free from any charges of moshaira, zemindari, amlah, poolbundi, 
Cutqhibri^ charges, or others of a similar nature, it being intended that all 
incidental to the receipt of the rents of the lands, and independent 
of tlitf {iUotyimces of the officers of Government and [ail] expenses attending 
thehol^ectipn of the public revenue, shall be defrayed by thb proprietors from the 
produce of'their lands. ” I do not read this section as rwiting or imposing 
any hahility upon zemindars to construct or maintain embankments as a 
necessary incident of their zemindari tenure. I think it is concerned with a 
differmit obj6C^~namely, that of making the land revenue payahb in one lump 
sum, not oomimcated w^, or liable to. reduction by miso^neous or petty 
charges. At the time ofthe Pmoanent ^ttlement, eertain stfpuiati^ ^n the 
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sttbieot of poolbundi wftre inserted in some of the kaSuliats executed hf the I 
^mindars. These stipulations were very wide and general, and did not^UEfliOtiiy 
define the liability imposed thereby upon the tsemindars who execuM^i such 
kabuliats. There can be no doubt that the Government was, in 1793, to some 
extent alive to the importance of the construction and maintenance of these works. 

We find in the preamble to Beg. II of 1793 the following passage:—“ l^e 
extensive failure or destruction of the crops that occasionally arises 
from drought or inundation, is in consequence invariably followed by famine, 
the ravages of which are felt chiefly by the cultivators of the soil and the 
manufacturers, from whose labors the country derives both its subsistence and 
wealth. Experience having evinced that adequate supplies of grain are not 
obtainable from abroad in seasons of scarcity, the country must necessarily oon> 
tinue subject to these calamitds, until the proprietors and cultivators of the lands 
shall have the means of increasing the number of the reservoirs, embankments, 
and other artificial works, by which, to a 5reat degree, the untimely cessation of 
the periodical rains may be provided against and the lands protect^ from inun¬ 
dation.” In the Code of Eegulations, all of which were passed upon the same • 
day, viz., the 1st May 1793, we find one Begulation specially concerned with 
the subject of embankments, namely. Beg. XXXIII of 1793. The preamble of 
that Emulation is as follows;— 

' ■ "It being necessary that provision should be made for the annual repair of 
certain embankments in difi'erent parts of the country which have been con¬ 
sidered as public works, and have been kept in repair at the expense of Govern¬ 
ment, in conse- quence of their great extent, and the damage to which the 
districts and places, for the protection of which they have been constructed, 
would be liable from inundation, in the event of their not receiving the necessary 
annual repairs ; and there being the strongest grounds for believing that if the 
embankments, reservoirs, and watercourses in the estates of individuals, 
which are not considered as public works, were enlarged or put into a proper 
state of repair, and new works of the same nature made where necessary and 
practicable, a sufificient portion of the crops might bo preserved in seasons of 
drought or inundation for the subsistence of the body of the people, and 
consequently the recurrence of the miseries which this country has so often 
suffered from famine be prevented, &o. ” Now this preamble contemplates 
embankments of two classes :— 

1. Embankments which, as public works, were erected and are main¬ 
tained by Government at its ovrn expense. 

2. Embankments in the estates of individuals which were not ocHusideted 
as public works, but which the Government oontemplated being en^ged or 
put into a proper state of repair, and also contemplated the construotionjOT new 
works of the same nature at the expense of individual zemindars. 

Sections 2 to 7 of this Begulation provide for the maintenance an^r^Nur 
of the first class, which may be termed public embankments. The reeling 
sections (8 to Ifi) provide for the making of advances by Government to Itsmin- 
dars for the purpose of enabling th^ to construct new embankments and repair 
or enlarge the old ones. These advances were to be repaid with 12 per cent, 
interest; and the Collectors were to supervise the expenditure of the money so 
advanced. A penalty of 25 per cent, was imposed in case the works were not 
carried out. This Begulation contains no provisions for oompelling zemindars 
to carry out tlie general stipulations as to poolbundi which were inserted in their 
kabuliats (in the kabuliat whmh has been before us in this case, this Stipulation 
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m to poolbtmdi is generally extxressed, no particular embankments being 
speoified as the embankments to be kept in repair). As a natural result, 
constant disputes arose between the zemindars and the ofBoers of Govern¬ 
ment as to what embankments were to be repaired by Government and 
1:0143 what by private individuals. The zemindars were found unwilling to 
take advances upon the terms provided by the Eegulation ; and the old embank¬ 
ments were not maintained in proper repair, much less were new works under¬ 
taken, as the Government had ho]^ they would be. Fresh legislation became 
in consequence necessary within a very few years after the Permanent Settle¬ 
ment ; and accordingly we find a new Eegulation enacted in 1806, viz., Eegula¬ 
tion VI of that year. The preamble to this Eegulation contains the following 
significant recital:— 

“ Whereas it is essential that further provisions should be made for the 
more effectual repair of the embankments which the zemindars and talookdars 
are bound, under the conditions of the Permanent Settlement of the land- 
^ revenue, to maintain at their own expense, Ac. ” Sections 2 to 10 of this 
Eegulation provide for the repairs and maintenance of public embankments, 
and the duty of carrying out these works was to be discharged by Embankment 
Committees. Then comes s. 11. This section invested the committees with a 
general control over the embankments which were repaired at the expense of 
the zemindars and farmers, as well as those which were maintained by the 
Government, and the section proceeds : “ By this rule it is not intended to inter¬ 
fere with the zemindars and farmers in the repair of the embankments situated 
in the lands held by them, so long as that duty shall be effectually and properly 
performed. The committees shall, however, at liberty, whenever they may 
deem it necessary, to call upon any zemindar or farmer, either by a perwana 
from themselves or through the Collector, as may be deemed preferable, to 
make such repairs to the embankments situated in the lands of such zemindar 
or farmer as may be required. Should any zemindar or fanner, after the receipt 
of such perwana, neglect to make the necessary repairs, the committee shall 
submit to Government an estimate of* the expense required for that purpose, 
and the repairs shall, in all such oases, be made by the officer of Government, and 
the expense recovered from the zemindar or farmer who was bound to keep the 
embankments in a pr^r state of repair. ” The remaining sections of this Eegula- 
tilon provide for [5101 cuts and sluices in embankments, and for the prosecution 
and punishment of persons damaging or injuring embankments. No provision 
was/ however, made for determining whether any particular embankment was one 
which the zemindar was bound, under the conditions of the Permanent 
Sett^^anenti, to maintain at his own expense. And further, we find no provisions 
as to tlm manner in which sums expended upon the repair of embankments 
were lo be. recovered from the zemindars, if they did not discharge them 
voluntarily. But in those days the rule laid down had only just commenced, 
and no ^mindar would have thought of resisting the perwana of the Embank- 
menli Cktomittee, or of the Collector, such a perwana, issued under the express 
t ihthbrijiy of a Eegulation, being regarded as an order of the Sirkar, or 
Gotemmeht* The power of the executive being thus brought to bear directly 
upon the zemindars in this matter, there appears to have been no further 
difficulty felt for a number of years, and we find no further legislation till 1829. 

Beg. XI of that year merely abolished Embankment Committees, and 
transfffl^^ thdr duties to such offieers as might be appointed by the Govemor- 
General in Council. We have notlnng then till we come to Act XXXIl of 1835, 
Which repeals the previbus Begolations, and substitutes amended provisions 
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therefor. The prcmsiong of this Act are briefly as follows *:—A pubUo emb»ak- 
ment was defined to be an embankment now or hereafter kept up by the offioers 
of Government at the expense either of Government or of any private 
individual. In many instances zemindars, in order to escape the responsibility 
and trouble of maintaining and repairing embankments by their own agents, 
had compounded with Government to have the work done by the officers of 
Government who had charge of the public embankments. It is matter of history 
that the Baja of Burdwan gave up the annual sum of Bs. 60,000, which, 
at the time of the Permanent Settlement, was deducted from his jama in con¬ 
sideration of his undertaking the duty of poolbundi. But to return to the Act 
of 1855, a Superintendent of Embankments was appointed under the provisions 
of this Act, and he was vested,with large powers of effecting improvements—(Q 
by taking over priy^te embankments, (ii) by removing those which [516] 
proved obstructive to drainage, &o., (iii) }}y changing the line of any public 
embankment or making a new one, and (iv) by enlarging, &c., any embank¬ 
ment. The Bevenue authorities were now for the first time vested with 
exclusive jurisdiction in all matters provided for by the Act, and the jurisdic¬ 
tion of the Civil Courts was expressly excluded. There was also a provision 
in 8. 6 that the cost of keeping up private embankments taken under 
Government was to be charged upon persons bound to keep up such 
embankments. But in this Act, as in previous enactments, no provision is made 
for deciding in any particular case whether any individual embankment is to be 
repaired at the expense of Government, or at that of the zemindar in whose estate 
it is situated. The rest of the Act provides for compensation to persons 
injured by the works, sluices, and cuts; for specifications and estimates 
of the expense of keeping up the embankments maintained at the cost of 
the zemindars and others ; and for the recovery of these expenses as arrears 
of revenue. The law remained in the state in which this Act of 1855 left it 
until 1873, when Act VI of that year was enacted by the Bengal Council. 
This Act repealed Act XXXII of 1855. It defined a public embankment to be 
an embankment maintained by the officers of Government. The main 
features of this Act were these :—(i) The powers of the Superintendent were 
transferred to the Collector, and enlarged for the construction of new works 
and for improvements. In fact, by the Act of 1855, and more especially by 
this Act of the Bengal Council, the CoUector was invested with authority 
similar to that exercised by the Commissioners of Sewers in England under the 
6 Henry VI, c. 5 ; 3 & 4 Will. IV,o. 22i 4 & 5 Viet., c. 45 ; 12 & 18 Viet., c. 50; 
23 & 24 Viet., c. 51, and other Statutes, (ii) The costs of all works executed 
under the Act were to be borne rateably by the zemindars of the estates in 
which were situated the lands benefited or protected by the repairs or works 
executed. Similarly, in England, all persons whose property derives any 
advantage from the works of the commissioners may be assessed in respect 
of that property: Soadv v. Wtlson (3 A. & E., 248). The zemin-[S17] 
dars were empowered to levy a certain proportion of these expenses from 
the tenure-holders who were subordinate to them. Now it may be contended 
that the adoption of this principle of rateability in this Act amounted to a 
virtual renunciation on the part of Government of the principle which, as I 
have pointed out, had existed in former enactments,—the principle, that is, of 
making individual zemindars personally liable for the cost of maintaining those 
embankments which were situated in their estates. Now, from what has 
already been said, it will be seen that the change thus made in the law had the 
effect of introducing into this country a principle which has long existed in Eng¬ 
land, £^d |jas been recognized and regulated by the Statutes of Sewers, under which 


949 





inJSWER SHUTTd v. 


Af 


i>he burden of keeping up sea-walls, embankments, and similar works is thrown 
rateably upon the persons whose property is benefited by the construotion and 
maintenance of these works, (iii) The Engineer was invested with certain powers 
for therepair of public embankments: these powers to be exercised subject to 
the control of the Collector, (iv) A sproification, to be found in Sched. D of 
the Act, set out and enumerated, for the first time, the embankments which are 
maintainable at the expense of Government: and the Lieutenant-Governor is 
vested with power to enter any new embankment in this schedule or to remove 
any existing embankment .therefrom, (v) Schedule E contains a further 
specification of certain sums contributed annually in accordance with custom 
for certain parganas in the Moore^edabad District towards the maintenance of 
the embankments thereof, and it is to be observed that Bukunpore—^the 
pargana with which this suit is concerned—is one of the parganas specified in 
that schedule. The jurisdiction of the Civil Courts is excluded in respect of all 
things done under the authority of thb Act. 

I now turn to the four questions which, as I have already mentioned, have 
‘ to be disposed of in order to the decision of this case; and the first of 
these questions with which I have to deal is, whether there is any common law 
liability oast upon the defendants, to repair the particular embankment with 
which this case is concerned. Now, in the whole of the legislation which I 
have just examined, there is nothing to be found which [6183 presupposes 
or assumes any such liability ; and this point is of the more importance 
when we remember that the preambles of the old Begulations contain, in 
very many instances, a recital of what the framers of those Begulations 
considered to be the antecedent common law of the country. The only 
liability spoken of is a liability based upon the conditions of the Permanent 
Settlement, and this is very different from common law liability. If there had 
been any such common law liability, it would have been imnecessary to insert 
special stipulations in the Permanent Settlement kabuliats. It would be 
reasonable to suppose that the proprietor of an estate bordering upon a 
river should not be allowed to alter the natural condition of the land so as 
to cause injury to his neighbours by letting the water in upon their lands : 
but there is nothing reasonable in the supposition that such a proi^etor 
should be compellable to construct and maintain artificial works in order to 
confer a benefit upon bis neighbours by protecting their lands from inunda¬ 
tions that would happen in the normal state of things. He might himself 
receive little or no advantage from expensive works, the ben^t of which 
would be enjoyed by strangei’s, who had contributed nothing towards their 
construction or maintenance. According to my view, and so far as I have 
been able to discover, there is, under the common law of this country, no 
lipbitity caMt ufxm a rip^ian jH-oprietor to construct artificial works or keep 
them in repair. There is no such common law liability in other countries 
80 far as I have been able to discover. In England, it has bwn decided 
in the case of Hudson y. Tabor (L. B., 2 Q. B. Div., 290), that, apart 
fvc^ tttescription, there is no liability caust on a frontager to maintein walls for 
the protection of the land. At page 294 of the report in this case, the ancient 
usage of the realm is discussed ; and Lord Coleridge, C. J., says :—^The whcde 
of * chis procedure is entirely inccmsistent with the notion that, at common 
law, the frontager could be compelled, by action, to repair any part of 
such ^fences which had been injured by the outrageousness of the sea. ” 
And an examination of the rest of the jud^ent will show that, accord¬ 
ing to the view takei\ by the Oomrt of Appeal in that case, there is cast 
tstil upon a Irontagerv-iiy bommon law, no liability to put fi»Bh.materials 
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on the top ol a aea-wall, from time to time, in order to lo&p it up to the proper 
height. See also the report of this ease in the Cioart b^w (L. B., 0 Q. B., 
Div., 225). In the ease of Bex v. The Pagham Commissionen (8 B. and 0., #65), 
it was ^ided that no obligation lay upon persons occupying lands adjoining 
the sea to erect works for the protection of their neighbours, and that there 
was no liability to indemnify them against loss. In the case of MorUmd v. Cook 
(L.B., 6 Bq., 252), there was an acre-soot levied rateably for the repair of these 
works. It was there based upon a covenant, and this covenant was held to be 
binding on purchasers without notice thereof. An ejcamination of the oases upon 
this subject will show that the liability to construct or repair sea-walls was, in 
some instances, imposed on individuals by covenant amongst themselves; and, 
in other instances, is regarded as a liability of contributing rateably, imposed 
by the common law upon all persons benefited by the construction and main¬ 
tenance of such works. In the case of Bex v. The Commtssioners of Sewers for 
Essex (1 B. and C., 477), it was held, that all persons enjoying the benefit of a 
sea-wall are bound and liable at common law to repair and maintain it in the 
absence of any sp^ial custom or contract for that purpose. This liability is , 
opposed to the supposition of any exclusive liability on the part of an individual 
to construct or maintain a sea-wall or embankment upon his own land for the 
benefit of his neighbours’ land. 

•- - Then, secondly, are the defendants liable by prescription ? On this point it 
may be sufficient to say that no case of prescription has been established by the 
evidence, and very strong and clear evidence would be necessary in order to 
establish such a prescription. In the case of Mason v. The Shrewsbury and 
Hereford Baihvay Company (L. B., 6 Q. B., 578), a natural watercourse, called 
Ashton Brook, flowing through the plaintiff’s land, had been diverted for 
upwards of forty years by a canal company under the powers of their Act, and 
the bed had become silted up, and was no longer adequate to carry off the flood 
water in its natural [520] state. The canal was discontinued, and the waters, 
restored to their former course, and the plaintiff’s land was thereby flooded 
and damaged. The Court held that the plaflitiff had no legal ground of complaint. 
Blackburn, J., said:—“ Before the canal was made, the person whose estate 
the plaintiff now has had the ordinary rights and liabilities of a riparian owner 
on the hanks of a natural stream. He was entitled to have the waterflow to 
him in its natural state, so far as it was a benefit, as, for instance, to turn his 
mill or water his cattle; and he was bound to submit to receive the water, 
so far as it was a nuisance.” Now, this is a strong case, seeing that the 
canal works had been in existence for more than forty years; and 
notwithstanding this, it was held that the plaintiff had no legal right to the 
continuance of the benefit conferred upon him by their construction. See 
also Hudson v. Tabor (B. B., 2 Q. B. Div., 290), where it was mmarked, that 
the mere fact that each frontager had always maintained the wall in front of 
his land, and that no one had thought it necessary to erect a wall to protect 
his land from his neighbour’s land, was not sufficient evidence to establish a 
prescriptive liability on the part of the defendant to maintain the wall for the 
protection of the adjoining landholders. 

I come now to the third question—Are the defendants bound by the 
conditions imposed upon them by the original ^nt made at the time of the 
Permanent Settlement ? The stipulation in their kabuliat is as follows I 
shidl make embankment works of the said mouzas at the prpper time. ^^Md 
there be any loss from any negligence, that loss shall be mine.” Now 1 thhdt 
there can be no doubt that the effect of s. 67 of Beg. VIII of 1793 was to m«y|ps 
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this stipulation in the kabuliat binding upon them for all future time. It is 
possible that this stipulation was ma^ in the interests of the ryots and was 
in furtherance of the policy which the Gk}vsmment of the time enunciated in 
many of the Begulations—the policy, that is,' of protecting and providing for 
'the interests of the ryots. Two points have to considered in connection 
with the question with which I am now dealing: first, if there was such 
a liability imposed by the original grant, can the plaintiff maintain this 
[B21] suit, seeing that he was no party to that contract, if the term * contract ’ 
may be applied to the agi^^ment entered into between the Government and the 
zemindar; and secondly, is the embankment with which this case is concerned 
within the provisions of that stipulation ? Now, that the plaintiff can maintain 
this suit, I think the case of The Mayor of Lyme Begis v. Henley (1 Bing. 
N. C., 222), is an authority. In that case, Park, J., said:—“ It is, however, 
further urged, that whatever engagement the Corporation may be under as 
between them and the Crown, so as to render them liable either to forfeiture of 
their charter, or any other proceeding by the Crown, yet that no stranger can 
take advantage of such engagement and maintain an action. It is admitted 
that if their liability arose by prescription, they would be indictable, and also an 
action would lie for special damage, as in the Mayor, dtc., of Lynn v. Turner 
(Cowp., 86), Churchman v. Ttmstal (Hardr., 162), Payne v. Partridge (Show., 
255), and many other authorities which it is unnecessary to cite ; because it is 
clear and undoubted law, that wherever an indictment lies for non-repair, an action 
on the case will lie at the suit of a party sustaining any peculiar damage. Now, 
we are unable to see any sound distinction between a liability by prescription 
and a liability arising within time of memory, but legally created. We do not 
say that prescription necessarily implies a charter or grant, but it necessarily 
implies some legal origin, and a charter would be a legal origin. Suppose that 
a prescriptive obligation were alleged, and that a charter granted before time 
of memory were produced, and so the legal origin were shown, would that destroy 
the prescription? Certainly not. Would the obligation arising from that 
charier have been less binding withjn a few years after it was granted, than 
it is now after a great lapse of time ? Certainly not. If then the origin be 
legal, how can it be important when it took place ? We do not go the length 
of saying that a stranger can take advantage of an agreement between A and B, 
nor even of a charier granted by the king, where no matter of general and 
public concern is involved ; but where that is the case, and the king, for the 
benefit of the public, has made a certain [822] grant imposing certain 
public duties, and that grant has been accepted, we are of opinion that the 
public may enforce the performance of those duties by indictment, and individuals 
peculiarly injured, by action. ” Whether the grant to the defendants in this 
case was a matter of sufficient general and public concern, is a question which 
t thihk it will be unnecessary to decide upon this part of the case, because, 
upon the second point which I am about to notice, I am satisfied that no liabi¬ 
lity under the conditions of the kabuliat can be enforced as to this parii<^ular 
ei^ankment. Were it otherwise, I would have no hesitation in deciding that 
b^ the grant and the stipulation in the grant were of general and public 
ccmoem. 

The second point to be considered in connection with this third question is, 
whether this pariioular embankment is within the covenant contained in the 
defendants* kabuliat. The Munsif has found that it is, but it appears to me 
that this finding is based on insufficient evidence; and I concur in the decision 
of the District Judge'Upon this point. It was argued before us that the 
condition in the kab^i^ ought to apply, not only to the embankment which 
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were in existence at the time of the Permanent Settlement and which might 
have been supposed to be within the intention of the Government and the zemin* 
dar who executed the kabuliat, but also to all eml^bnkments which might at any 
future time be considered necessary for the protection of the land; but this is 
an argument in which I am unable to concur. The progress of the country 
and of engineering skill, and the increase of population necessitating the 
bringing of fresh land into cultivation, have, within recent years, rendered 
possible and created a demand for works of reclamation and drainage which 
cannot reasonably be supposed to have been within the contemplation and 
intention of the Government and the zemindar of 1793. I think, then, that 
the only reasonable construction to be put upon the kabuliat is, that 
the zemindar is bound to repair such embankments as in 1793 and previously 
had usually been repaired by the zemindar. As the District Judge has 
found that the particular embankment in this case does not fall within 
that category, I think that the defendants cannot be made liable to repair this 
[ 628 ] embankment upon the basis of any stipulation contained in the original 
kabuliat. 

Then, as to the fourth and last point, are the defendants bound to repair 
by reason that this is one of the embf^nkments for the repair of which they 
receive a contribution from the Government ? I think that there is not sufficient 
ovidence upon the record to enable us to determine this point, and that there 
ought to be an enquiry as to the circumstances under which, and the objects 
for which, this allowance has been made by Government; and I concur in the 
remand order proposed by my learned colleague. 

Case renuinded. 
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The 13th Julv, 1881. 

Present ; 

Mb. Justice Cunningham and Mb. Justice Pbinsbp. 

Hursee iiahapatro.Petitioner 

versus 

Dinobundo Patro.Opposite party.* 

Tributary Mehals — Mohurbhw^ — Jurisdiction—British India. 

A British subject residing in Midnapore, in Bengal, was charged before the Maharaja of 
'Afohurbhonj with having committed the offence of defamation in Mohurbhunj, in the Tnbutary 
Mehals. 'On an application made by tUe accused to the Magistrate of Midnapore, objecting to 
be tried by the Baja of Mohurbhunj, the Commiisioner of Cuttack, who was also Supennten* 
dent of the Tributary Mehals, directed that the case should be transferred to Midnapore 
and tried by the Magistrate of that district, who had the power of an Assistant Superintendent 
of the Tnbutary Mehals. The accused, while being tried, moved the High Court to set aside 
the proceedings at Midnapore, on the ground that the offence not having been committed 
within the district the Magistrate was acting without jurisdiction. 

Held, that the proceedings were without jurisdiction. 

Per Cunningham, J. —The Tributary Mehals arc now, as they wore in 1874, a portion of 
Bntish India, which the Government of India has been pleased to exempt from the ordinary 
law and jurisdiction of the Courts, and to govern by means of special officials and enactments. 
-^NQiatever may be the powers of Government as to Mohurbhunj, those powers do not extend to 
[5UJ empowering the legally constituted tribunals of a British district to follow in that 
district, and in the case of residents in it, any procedure, and to exercise any other jurisdiction 
than that created by the law. 

Per Pbinsbp, J. —The territory of Mohurbhunj is a part of British India, but at present 
not subject to any laws not specially extended to it. The Tributary Mehals being British 
India, and being excluded from the operation of all the laws in force in British India, unless 
exjnessly extended to them, the orders of Government conferring powers on particular officers 
over criminal offences committed within those mehals are Ultra vires. 

The facts which gave rise to this rule being issued were as follows:— 

A complaint was preferred to the Baja of Mohurbhunj by one Dinobundo 
Patro, the dewan of the Baja, charging the petitioner and two others wy^ji 
libel. Thereupon the Baja issued summonses and warrants for the attendai^ 
of the accused, one of whom, the petitioner, was a ryot of the Baja’s, holding 
lands and residing in Midnapore. The process was sent to the Magistrate 
of Midnapore for the purpose of being executed, and the petitioner then applied 
to the Magistrate not to execute the process not on the ground that the Baja had 
no jurisdiction to try him, but that as the Baja was personally concerned, a fair 
trial would not be held. 

* Crumnal Motion, Ho. STjcf 1661, against the order of J. C. Price, Esq., Magistrate of 
Midnapore, dated the 18tii Dwmbaf 1660. . _ 
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The Magistrate, on the SOth June 1880, forwarded the petiti<»i to &e 
Superintendent of the Tributary Mehals, an office then held by the Commis* 
sioner of Cuttack; and he, on the 12th July, addressed the Raja, requesting him 
to make over the papers of the case to the Magistrate of Midnapore, who waH 
also vested with the powers of an Assistant Superintendent of Tributaary 
Mehals. Two of the accused were then summoned to appear before the latter 
officer, and after several witnesses had been examined, he, on the 13th December 
1880, framed a charge against them under s. 600 of the Penal Code. This 
charge was entitled as made by “ the Assistant Superintendent of the Tributary 
Mehals, " and was as follows :— 

I, J. C. Price, Officiating Assistant Superintendant of Tributary Mehals 
hereby charge you, Hursee Mahapatro, Baidi Bagh, as follows:—That you, on 
or about the end oL^halgun last, at Bariptfda, in Mohurbhunj, defamed one 
Dinobundo Patro Naib of Nyabasan Parganna, by saying that he had taken 
[625] bribe of Rs. 5,000 to get the Nya^am Rajah a loan from the Mohurbhunj 
Maharaja of Rs. 25,000, also by referring to, and confirming the allegations 
made in a petition previously submitted to the Maharaja, and thereby 
committed an offence punishable under s. 500 of the Indian Penal Code, and 
within the cognizance of this Court. And I hereby direct that you be tried by 
the said Court on Hihe said charge. 

(Sd.) J. C. PRICE, ‘ 

Asst. Supdt. 

The 13th December, 1880. 

The prosecution then proceeded till the 18th January, when one of 
the accused was acquitted, the charge as against him being abandoned. The 
other accused then entered into his defence, and called witnesses, but previous to 
judgment being delivered, he moved the High Court to set aside the proceedings 
as having been without jurisdiction, and obtained the rule which now came on 
to be argued. ^ 

The Advocate-General (the Hon'ble G. C. Paul) with him Mr. Phillips, 
appeared to show cause on behalf of Dinobundo Patro the dewan of the 
Mah^aja of Mohurbhunj. The first question in this case is the jurisdiction 
of this Court to interfere in the matter. We contend that Mr. Price, as Assist¬ 
ant Superintendent of the Tributary Mehals, is not a Court subordinate to this 
Court, and therefore not under this Court’s powers of control and supervision. 
He was not acting as a Magistrate, but under, a different capacity, viz., that of a 
politic^ officer, and this Court can only interfere when he is acting as a 
sulx)^nate Court, as it has no such powers over private individuals. Moreover, 
this jurisdiction has been exercised under orders from the Local Government 
for a long series of years, and cannot now be questioned on a rule like this, 
and this question should not be raised on an application of this kind, especially 
when nothing has yet been done. We further contend that Mohurbhunj is not 
British India, but foreign territory, for the Regulations do not show that it is 
British territory. [Cunningham, J.— Is the Government [828] represented ? 
We ought to know if the Government concede that Mohurbhunj is not a ix)rtion 
of British India.] We do not appear for the Government on the present occa¬ 
sion, as they have had no notice of the rule. 

Mr. Phillips followed on the same side. 

Mr. M. Qhose in support of the rule.—This Court has jurisdiction Over aU 
Magistrates who are subordinate, whether they profess to act as such or not. 
Mr. Pricers a Magistrate ordinarily subject to this Court’s powers of 'superin*^ 
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fcendenoe, and he is acting as a ‘ Court’ and trying a case within the jurisdiction 
of this Court, though he may choose to call himself'*' Assistant Supwntendent 
of Tributary Mehals, ” an office unknown to the law. He must show that the 
law allows him to act as such without being subject to the superintendence of 
this Court. If a Judge or a Magistrate convicts any subject of Her Majesty, 
such Judge or Magistrate cannot oust the jurisdiction of this Court by saying 
that he had convicted not in his judicial, but in his executive, capacity. It is 
immaterial how Mr. Price chooses to describe himself in the proceedings, for 
that will not alter the cAse or his real character. [CUNNINGHAM, J.—Have 
you any authority on this point ?] There is a well known class of cases where 
this Court, under s. 15 of the Charter, has set aside proceedings of Magisti'ates 
under s. 518 of the Criminal Procedure Code, which are expressly declared by 
law to be non-judicial proceedings ; see Banee Madhub Ghose v. Wooma Nath 
Boy Chowdhry (21 W. B., Cr., 2^), Chunder Coomar Bov v. Omesh Chunder 
MaSoomdar (22 W. B., Or., 78), Sree Nath Dutt v. Unnoda Chum Dutt (23 
W. B., Cr., 34). The principles of these cases apply to the present case, and 
they were considered by a Full Bench: In re Chunder Nath Sen (I.L.B., 2 Calc., 
293;. And again subsequently considered by all the Judges in Gopi Mohun 
Mullich V. Taramom Chowdhram (I.L.B., 6 Calc., 7; S. C., 4 C.L.B., 309). In 
ShunU Chunder Bannerjee v. Barm Churn Mookerjee (4 C.L.B., 410), I contended 
that this Court [527] had no power to set aside, on revision, an order of a Magis¬ 
trate not made in his judicial capacity; but Morris and White, JJ., decided against 
me, on the ground that the Magistrate had acted without jurisdiction, and that 
case has been followed by other Judges. This Court has, therefore, jurisdiction 
under the Charter to set aside the proceedings of a subordinate Magistrate, 
which are themselves without jurisdiction. The next question is, whether 
Mohtirbhunj is a part of British India and subject to the Code of Criminal 
Procedure. If it is not British India, then my client can only be tried under 
the provisions of the Extradition Act, and by a Court subject to the ordinary 
jurisdiction of this Court. But if it is not British India, then my client cannot 
be tried in Midnapore, as that would be contrary to the provisions of s. 63 of the 
Criminal Procedure Code. [Cunningham, J.—But we have the power to 
transfer a case to Midnapore if we choose.] Yes, if Mohurbhunj is British 
India, and in that case my client would be tried by Mr. Price in his capacity 
of Magistrate, and have a right of appeal to the Sessions Judge, to which we do 
not object. He objects to be tried by a Court which the law does not recognize. 
But I contend that Mohurbhunj is British India; see Hunter’s Statistics, Puri and 
Tributary Mehals ; Begs. IV of 1804, XII of 1805, ss. 36, 37, XIII of 1803, s. 13, 
XI of 1816, V of 1818, s. 6, Act XX of 1850; and Damodar Gordhan v. Deoram 
Kanji (I. L. B., 1 Bomb., 367), Mohurbhunj being part of British India, 
and not included in the Scheduled Districts Act, the orders of the 
Government empowering Mr. Price, the Baja of Mohurbhunj, and the 
Commissioner of Cuttack to try oases are ultra vires ; and if it be contended 
that Mohurbhunj is not a part of British India, then the Government should 
have notice before your Lordships decide that question. 

The Court, accordingly, took time to consider, and subsequently directed 
notice to be served on the Government of Bengal. The case was then re-argued, 
and Mr. Phillips, Standing Counsel, appeared on behalf of the Government, 
and contended that Mohurbhunj was not a part of British^ India. He 
[ 828 ] referred to Lachmi Narain v. Ba^a Partap Singh (I. L. B., 2 All., 1), 
and objected to the jurisdiction of the High Court. Mr. M. Ghose re-argued 
the whole case, add contended that Mohurbhunj was within British India, 
and that the trial of the petitioner in Midnapore ought to be set.ai^e. 
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The jndgmente of the Court (Cunningham an4 Psinsep, JJ.) were as 
follows:— 

Cun&in^hftm, J. —This case comes before us in the exercise of our powers 
of criminal revision. 

The facts, as set out in the petition of Hursee Mahapatro, are as 
follows:— 

A complaint was preferred to the Baja of Mohurbhunj, charging the 
petitioner and two others with libel. Thereupon the Baja issued summonses 
and warrants through the Magistrate of Midnapore for the attendance of 
the accused, who are residents of that district. The accused petitioned 
Mr. Price, the Magistrate of Midnapore, that the case should not be tried by 
the Baja. The Magistrate forwarded th^ petition, on the 30th June 1880, to 
the Superintendent of the Tributary Mehals (a post occupied by the Commis¬ 
sioner of Cuttack); and on the 12th July 1880, he addressed the Baja, request¬ 
ing him to make over the^^apers of the case to the Magistrate of Midnapore; 

‘ who,” it was observed, ‘ has the powers of an assistant to the Superintendent 
of the Tributary Mehals." This officer, under his usual official seal, summoned 
two of the accused. They appeared before him, several witnesses were 
examined, and on the 13th December 1880, he framed a charge against 
them under s. 500 of the Penal Code. This charge was entitled as made by« 
“ the Assistant Superintendent of the Tributary Mehals.” 

On the 18th January 1881, the prosecution was abandoned against one of 
the accused, and Mr. Price directed his acquittal. 

The remaining accused then examined his witnesses, and the case was 
argued. Judgment has not yet been delivered, and the accused has now moved 
the High Court to set aside the proceedings as having been without jurisdiction. 

[829] The question before us is, whether the proceedings before Mr. 
Price, either as Magistrate of Midnapore, or Assistant Superintendent of the 
Tributary Mehals, have been without jurisdiction, and whether, supposing 
them to be without jurisdiction, he is, in his capacity of Assistant Superinten¬ 
dent of the Tributary Mehals, amenable to the revision powers of the High 
Court. 

The estate of the Baja of Killa Mohurbhunj forms a portion of territory 
which was ceded by the Mahrattas to the British Government in 1803 ,* it forms 
one of a group of estates known as “ the Tributary Mehals. ” 

The history of these mehals, as shown by the Begulations, Acts, and orders 
of Government, and so far as concerns the present enquiry, is as follows :— 

Beg. rv of 1804, after reciting that the province of Cuttack, including 
Balasore and other dependencies of the said provinces, had been ceded to the 
East India Company in full sovereignty, and that it was necessary to provide for 
the. a.dministration of criminal justice formed the province into a ‘ziUa’ with two 
divisions, and a ^ Magistrate in each ; extended the Criminal Begulations of 
Bengal; but provided that the Court should not have power to take cognisance 
of cases committed before the 14th October 1803, the date on which the fort • 
and town of Cuttack surrendered to the British arms. 

Beg. XII of 1805 provides for the collection of public revenue in 7illa 
CuUaok. It recites and, with certain modifications, confirms a proclamation 
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iKnidd by the dommisgioners, dated 16th September 1804, regarding the rights 
of landownm® in the ‘ Mogulbundi’ femot of the zilla, viz., that part in which 
the land itself was responsible for the revenue; and, after generally extending 
the Begolations as to the settlement and collection of public revenue, it provi¬ 
des against the implication that any of those Begulations are, for the present, to 
be considered to be in force in certain enumerated jungle or hiU zemindaries 
occupied by a rude and uncivilized race of people, with the proprietors of which 
engagements were formed by the late Board of Commissioners for the payment 
of a certain fixed Government rent or tribute to Government, The same 
exemp- C680] tion was extended to Mohurbhunj, with the provision that the 
Collectors should conclude a settlement with the proprietors of that estate for 
the payment of a fixed annual Government rent on the same principle as that 
observed in the case of the other hill or jungle zemindaries. 

Beg. XIII of the same year’ deals with the maintenance of order and 
administration of justice in Cuttack, and (after excluding certain tracts) forms the 
rest of the district into one zilla, instead of two, as provided by Beg.' IV of 1804. 

^ Section 13 extends the Beng. Eegulation as to criminal justice to the zilla, 
but excludes from its operation certain hill zemindaries and the temtory of 
Mohurbhunj. 

Beg. XIV of the same year, in providing for the administration of civil 
justice, makes a similar extension of the Beng. Begulation, and contains a 
similar exemption to that contained in Beg. XII. 

By Beg. XI of 1816, provision was made for trying inheritance suits 

* in certain tributary estates ’ excepted by Reg. XIV of 1806, s. 11, from the 
ordinary law. These suits were to be heard by the Superintendent of the 
Tributary Mehals, an officer who appears to have been appointed in 1814 
(Hunter’s Statistical Account of Bengal, Orissa, 196), but of whose appointment 
no official notification has been brought to our notice. The sub-division of 
estates was forbidden, and no suit ccfbld be taken up, the cause of action in 
which arose previous to the 14th October 1803, the day on which the fort and 
town of Cuttack surrendered to the British arms. 

An appeal from the Superintendent lay to the Sadr Adawlut, and in some 
cases to the King in Council. 

The relations of the Baja of Mohurbhunj to Government are defined by a 

* treaty engagement' executed by the Baja, dated 1st June 1829. By this the 
Baja engaged with the East India Company always to maintain himself in sub¬ 
mission and loyalty; to pay annually as peshkush for the zilla Bs. 1,001; to 
apprehend fugitives from Orissa; to apprehend and give up for trial on demand, 
any ryot who had committed ‘ an offence’ within the Mogulbundi territories,; to 
ealpply provisions to the Company’s troops when ‘ passing through my territories; 
fBSlj to offer no^ impediment to subjects of the Company passing through 

my boundaries ;’ ‘ to depute a contingent force of my own troops,’ and to act 
with the forces of Government against recusant rajas, receiving only rations. 

Act XXI of 1846 enabled the Governor-General in Council to remove any 
of the estates mentioned in s. 2 of Beg. XI of 1816 [including Mohurbhunj] and 
to place them under the jurisdiction of an officer to be appointed by the Govern¬ 
ment of Bengal and ^ ^ be called / Agent for the Suppression of Meriah 
Sacrifices,’ and his subo^aates. 

* c 
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The agents so appointed were to be guided by instructions from time to 
time received from the Gk)vernment of India through the Local Government; 
and the Government was empowered to prescribe rules for their guidance, and 
to prescribe the finality of their decisions in civil cases, and the class of criminal 
cases which they were to submit to the Sadr Court. 

Act XX of 1860, after reciting that certain zemindaries and Mohurbhunj 
were temporarily exempted by Begs. XII and XIII of 1805 from the ordinary 
revenue and criminal law, and that it was desirable to provide for disputes as 
to the boundaries of zemindaries, provided that any boundary dispute between 
the excepted estates and estates subject to the Beng. Eegulations should be 
tried by the Superintendent of the Tributary Mehals, subject to confirmation 
by the Government of Bengal. On the 24th September 1861, the Lieutenant- 
Governor of Bengal-Appointed Mr. Schalch,*the Magistrate of Midnapore, to be 
an ex o^io Assistant to the Superintendent of the Tributary Mehals. In 
conformity with orders of the Secretary of State, dated 26th July 1860, adop¬ 
tion sanads were granted to the Eajas of these mehals, which are therein descri¬ 
bed as ‘ estates ’ when subsequently the word ‘ estates’ was directed by the 
Lieutenant-Governor to be substituted. In speaking of them, the Government 
of India directed that the designation of ‘ state’ as emloyed by Lord Canning 
should remain unaltered. 

On the 12th December 1870, the Secretary of the Bengal Government 
addressed the Magistrate as “ ex officio Assistant Superintendent, Tributary 
Mehals,” informing him that, as ex officio Assistant Superintendent of the Tribu¬ 
tary Mehals, he [ 832 ] was empowered to take up for trial all offences commit¬ 
ted within the Tributary Mehals not punishable with death, and to pass 
sentences not exceeding seven years, submitting his proceedings, in each case, 
to the Superintendent: trials thus conducted were to be, as far as possible, in 
accordance with the Criminal Procedure Code. 

In 1872, the Government of India •vested the Superintendent of the 
Tributary Mehals with the powers exercised by a Sessions Judge in Eegulation 
Districts, and with power to hear appeals from sentences passed by any 
subordinate officer in Tributary Mehal cases. 

On the 30th April 1873, the Government of Bengal addressed the 
Superintendent of the Tributary Mehals, in answer to a letter submitting a tabular 
statement of the powers then exercised by officers in the tributary estate of 
Orissa, and the powers which, in the opinion of the Superintendent, ought 
to be exercised in accordance with the spirit of the new Criminal Procedure 
Code; authorized the Superintendent to exercise the powers of Magis¬ 
trate of a District, and of a Sessions Judge under s. 16 of the Act ; and gave 
him power to hear appeals from sentences under s. 36. The Magistrates and 
ex officto Assistant Superintendents of Tributary States were invested with the 
powers of a Magistrate of the first class and under ss. 36 and 222 of the Code. 

Up to this point the effect of the Acts of the Government, political, execu¬ 
tive, and legislative, appears to have been— 1st, that the Tributary Mehals had 
become an integral portion of British India within the scope of the general 
powers of the Government, and subject to any legislative enactment duly 
passed in their behalf; and 2ndly, that they had been expressly exempted from 
the ordinary law of the country, and were administered by specially appointed 
officers under special enactments. As to these orders, it is important to 
remember^hat, by virtue of s. 26 of the Indian Councils Act, 1861 (24 and 2% 
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Viet., 0 . 67j, no qumtion oan arise as to riie validity of any rule, law, or regula* 
tion made by the Governor-General, or the Lo<»l Government, for Non-Begula- 
ti'on Provinces prior to 1st August 1861, on the ground of its having been made 
otherwise than in accordance with existing law. 


[ssa] We have now to consider whether the position of Mohurbhunj was 
affected by the Laws Local Extent Act and Scheduled Districts Act passed 
in 1874. 


It has been urged that, inasmuch as Mohurbhunj is not specified among 
the Scheduled Districts of Bengal in the first sohedide of Act XIV of 1874, or 
the sixth schedule of Act XV of 1874, it is under, s, 3 of the latter Act, subject 
to the ordinary law in force throughout British India. 

• 

This contention, however, proceeds, in my opinion, on a misconception of 
the import and effect of those measures. 


It is obvious from the preamble to Act XIV of 1874, that the ‘ Scheduled 
Districts’ specified in the schedules of that Act and Act XV were not the whole 
but merely ‘ among ’ the parts, of India which had either never been brought 
within, or had been removed from, the ordinary jurisdiction of the Courts. 


It is indeed clear from the preambles and general language of the Act 
s. 3), that the object was to declare, and in some instances consolidate, the 
existing law, and to clear away uncertainties as to jurisdiction where they 
existed,—not to alter the political position of any district not expressly 
mentioned in them ; and it was, no doubt, with this intention that s. 8 (k) of 
Act XV provided that nothing in the Act should affect the operation of any 
enactment not mentioned in any of the schedules. 


Now Regs. XIII and XIV of 1805, and Reg. XI of 1816, Act XXI of 1845 
and Act XX of 1850, were in force at the time of the passing of the Laws 
Local Extent Act. They are not mentioned in the Schedule to Act XV of 1874, 
and they are, therefore, unaffected by its provisions. 

The position of the Tributary Mehals was, accordingly, in my opinion, 
unaffected by the two measures in question. The subsequent repeal of some of 
the Regulations and Acts just mentioned would not, owing to the saving clause 
inserted in Repealing Acts,— e.g., s. 1 of Act XVI of 1874,—affect any esta¬ 
blished jurisdiction or form of practice or procedure or existing usage, office or 
appointment; and we must hold accordingly, that the Tributary Mehals are now, 
as they were in 1874, a portion of British India, which the Government has been 
[5349 pleased to exempt from the ordinary law and jurisdiction of the Courts, 
and to govern by means of special officials and enactments. If this be so, and 
if those special enactments have the effect of removing this part of the country 
from the ordinary criminal supervision of the High Court, it would be question¬ 
able wheriier the High Court has jurisdiction to interfere with the proceeding 
of the officials appointed by Government to administer the criminal law in the 
parts of the country so specially circumstanced. 

As to the laws now actually in force in Mohurbhunj, it is impossible to 
deny that the effect of s. 3 of Act XV of 1874 has b^n to produce some 
obscurity as to the position of those parts of India which, not being Scheduled 
Ifistricts as enumerate^ in the schedules to the Acts, are yet not ^ministered 
in complete accordance with the laws declared to be in force throughout the 
whole of British India except the Scheduled Districts ; and that the ^iffioidty 
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thus oo6a«ioned is enhanced by the i^ovisions commonly inserted in subsequent 
Acts “ feat fee measure shall extend to the whole of British India excej^ the 
Scheduled Districts as defined in Act XIV of 1874.” It might be urged wife 
great cogency that the intention of the Legislature, as gathered from these 
Acts and especially from the last para of s. 1 of Act XIV of 1874, was, feat 
every part of British India not subject to the ordinary law should be adminis¬ 
tered in accordance with those Acts, or with a scheme framed under the provi¬ 
sions of 33 Viet., c. 3. 

It is, however, unnecessary, for the purpose of the present decision to come 
to a precise conclusion as to the legal position of Mohurbhun], the validity of 
the various orders of Government concerning it, or the competence of the officers 
appointed to carry out those orders. The act with which we are concerned, 
was not done in Mohurbhun] by an officer empowered to exercise jurisdiction 
there, but in Midnapore by a Magistrate* empowered to act under the Criminal 
Procedure Code in an ordinary district and trying a resident of that district. 
Now, whatever may be the powers of the Government as to Mohurbhunj, there 
is, in my opinion, no ground for the contention that those powers extend to em< 
powering the legally constituted tribunals [8SS] of a British district to follow in 
that district, and in the case of residents in it, any procedure, and exercise any 
^other jurisdiction than that created by the law. When, therefore, the Superin¬ 
tendent of the Tributary Mehals proceeded to exercise a power not conferred on * 
him by the order of 1872, in transferring a case from one district to another, and 
when the Magistrate of Midnapore, dealing in Midnapore with a resident in 
the district, proceeded to exercise magisterial powers under another style, 
and to depart in some material particulars from the provisions of the Court 
as to procedure, these officers seem to me to have been acting without juris- 
dietion, and their proceedings ought, accordingly, in my opinion, to be set aside. 

Prinsep, J. —One Dinobundo Patro charged Hursee Mahapatro before the 
Eaja of Mohurbhunj with defamation. The accused, apparently, is a ryot of 
the Baja, holding lands and residing m Midnapore; and process was issued 
by the Baja through the Magistrate of Midnapora for his attendance at 
Mohurbhunj. He petitioned the Magistrate of Midnapore not to execute this 
process, on the ground, not that the Baja had no jurisdiction to try him, but 
that, as the Baja was personally concerned, a fair trial would not be held. 
The Magistrate of Midnapore, who also holds the undefined office of Assistant 
Superintendent of Tributary Mehals, on the 30th June 1880, addressed the 
Commissioner of Cuttack as Superintendent, and apparently in that capacity 
his official superior, recommending that the case should be transferred for tritd 
either to Midnapore or Balasore. 

On 12th July, the Superintendent of the Tributary Mehals directed the case 
to be tried by the Magistrate of Midnapore, and requested the Baja to transmit 
the record to that officer. The trial then took place before the Magistrate of 
Midnapore, who, in the course of the proceedings, also signs himself as Assistant 
Superintendent. 

The petitioner having thus succeeded in procuring the transfer of the case 
to Midnapore, has obtained a rule from this Court on the ground that the 
proceeding of fee Magistrate of Midnapore are without jurisdiction. 1 regret 
that, from the nature [ 586 ] of this objection, we have been compelled to Imve 
the matter fully argued, for ordinarily such conduct would be d^ervingof )Q0 
ooniideration 
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This case has raised points of difficulty regarding the relations of the 
British Government towards the territory of Mohurbhiinj, the jurisdiotidn of 
the neighbouring Magistrates and the Commissioner of Cuttack, or, as they 
are called, Assistant Superintendents and the Superintendent of the Tributary 
Mehals; and finally, whether we have any power to interfere either as a 
Court of revision under the Code of Criminal Procedure, or under other powers 
conferred on us under the Charter of the High Court. 

As regards this last point it is argued, that the Magistrate of Midnapore 
and the Superintendent of the Tributary Mehals, having been vested with 
certain powers by the Government of Bengal, and in the exercise of those powers 
being in no way subordinate to the jurisdiction of this High Court, we can have 
no control over their proceedings, and at any rate we can have no control until 
they shall have terminated in such ar manner as to enable us to exercise our 
authority as in a writ of hdbeas corpus. • It is sufficient, however, for the purposes 
of the present case, that I should state that, in the view that I take of 
the relations between the Government and Mohurbhunj, it is unnecessary for 
‘me to consider the full extent of this argument. I should, however, be very dis¬ 
inclined to refuse to act on a prirhd facie good objection to proceedings taken 
by a judicial officer in British territory acting under authority of a very 
doubtful character, until the person against whom such proceedings were directed, 
had suffered in some way from the consequences of such doubtful jurisdiction. 
It is our duty to prevent, rather than endeavour to cure, the effect of injuries. 
If the argument be pressed to its extreme, it would be necessary for a man to 
be imprisoned, or to have been whipped, or even to be under sentence of death, 
before we could intervene, a position it would be impossible to accept. 

The point which we are really called upon to decide is, whether 
the territory of Mohurbhunj is a foreign state or British India. I 
would, however first of all remark, that even [537] supposing, for purposes 
of argument, that Mohurbhunj is a foreign state, the Magistrate of 
Midnapore would have no jurisdiolion to try the petitioner, because 
the offence charged (defamation) being an offence under chap, xxi of 
the Penal Code, and no complaint having been made to him, he haus, under 
B. 142 of the Code of Criminal Procedure, no authority to take cognizance of it. 
Further it may be remarked, that the Magistrate would not be competent to 
deliver him to the Baja of Mohurbhunj for trial, inasmuch as the Magisti'ate is 
not a poHtical officer, as defined in s. 3 of the Extradition Act (XXI of 1879), 
appointed by one of the authorities mentioned in cl. 2. Nor, as far as we are 
informed, is there any officer who could so act, supposing Mohurbhunj to be 
foreign territory. 

I will now proceed to consider whether the tract of country known as 
Mohurbhunj is British India as defined by law : and to determine this, it is 
necessary to consider the manner in which this territory has been dealt with by 
the Le^slatnre since its conquest by the British in 1803. From the terms of 
the treaty entered into between the Honourable East India Company and 
Senab SaBib Boghojee Bhoonsla, on 17th December 1803, it appears that " the 
province of Cuttack, including the port and district of Balasore, was ceded in 
pei^etual sovereignty to the former; and art. 10 refers to certain treaties 
made antecedently by the British Government with feudatories of the Senab 
Sahib Booba, which were then confirmed (see Aitchison's Treaties, VoL III, pp. 
97-98). These lueaties were made wif^, several of the chiefs of the Cuttack 
Tributary Mehals as the^ are now called, and are reproduced m Aitchison’s 
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Ti^iofl, Vol. I, pp. 118 et seq. The Chief of Mohtn'bhunj was not among 
otheir ohiefs, but that is not material, for it is clear that Mohurbhunj, as well 
as pther Tributary Mehals, was ceded as portion of the province of Cuttack. 
The terms of Bog. IV of 1^4 and of Begs. XII, XIII, and XIV of 1806, 
show, that within the term “ dependencies of the province of Cuttack” was 
included the territory of Mohurbhunj. 

^og. IV of 1804, s. 7, gives the 14th of October 1803 as the date of this 
conquest, and the commencement of the mrisdiction of the Courts established 
under that law for the administration |[838J of justice in criminal cases and the 
authority of the Police. And it was declared that the general Begulations in 
force in the provinces of Bengal and Behar should be in force, unless it should 
be otherwise specially directed in any such Eegulation. 

In the* foUowifig'year (1805) three E§gulations were passed relating to the 
ZiUa of Cuttack, namely ; Beg. XII, for the .settlement and collection of public 
revenue ; Beg. XIII, for the maintenance of peace and the support and adminis¬ 
tration of the Police ; and Beg. XIV, for the administration of justice in civil • 
oases : but the territory of Mohurbhunj, together with the estates of other hill 
or jungle rajas or zemindars, now denominated the Tributary Mehals, was ex¬ 
pressly excluded from the operation of these Begulations, the concluding portion 
of eaeh of those Begulations, containing a provision to that effect. The power 
of le^slating for the territory of Mohurbhunj was, therefore, clearly asserted by 
the Begulations of 1805, but it was declared that, for the present, the exercise 
of suqh power would be reserved. 

The jHreamble of Beg. XI of 1816 is to the following effect:—“ Whereas it 
is necessary that provisions should be made for receiving, trying, and deciding 
claims to the right of inheritance or succession in certain tributary estates in 
ZiUa Cuttack, which were excepted by s. 11, Beg. XIV of 1805, from the 
operation of the general rules for the administration of civil justice, established 
in the provinces of Bengal, Behar, and Orissa ; and whereas the nature of the 
tenures by which those estates are held, the character of the inhabitants, and 
other local circumstances render it expedient that the estates in question 
should not be subject to partition, but should descend entire and undivided to 
the persona respectively having the most substantial claim according to local 
and family usage, the following rules have been enacted, to be in force from the 
date of the promulgation of this Begulation in ZiUa Cuttack.” That law provi¬ 
ded for a regular procedure, with, a right of appeal first to the Sadr Dewany 
Adawlut, and ultimately to the King in Council, in the matters above described. 
This is the first occasion in which I can find mention made of the office of 
Superintendent of Tributary Mehals. 

Ca89] The next legislative enactment, in which reference is made to the 
Tributary Mehals,^ is Act XXI of 1845. That was an Act passed for the 
Bupprassion of Meriah sacrifices in the HiU Tracts of Orissa. Section 1 made it 
lawful for the Governor-General in Council, by an order in Council, to remove 
from the jurisdiction and superintendence of the Commissioner and Superinten¬ 
dent of the Tnbutary Mehals in Cuttack any of the tributary estates specified 
in S.^ 2, Beg. ^ II of 1816 of the Beng. Code, and to place any such estates under 
the jurisdiotion and 8ui»rintendenee of such officer (to be caUed the Agent for 
the Suppression of Meriah Saerifioes) and his subordinates, as shall from time 
to time be appointed by the Government of Bengal on that behalf.” It is 
important too to note the terms of s. 6, which provide tfiat it shaU be oom- 
jpetent^foj: the Governor-General in Council to prescribe such rules as he may 
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deem proper for the giiidanoe of such Agents and subordinates, and to determine 
to what extent the decision of the said Agents in oivil suits shall be final, and in 
what suits an ai^al shall lie to the Sadr Oourt, and to define the authority to 
be exeroised by the said Agents in criminal trials, and what criminal cases 
they shall submit for the decision of the Sadr Court. 

Thus it appears from the terms of Act XXI of 1845, that the Commis¬ 
sioner of Cuttack, as Superintendent of Tributary Mehals, had some power 
over that territory, the exact extent of which power has not been made known 
to us; but that power, whatever it was, was not conferred by any legislative 
enactment. It appears, however, that Legislature, in empowering the Governor- 
General in Council to remove that territory from his jurisdiction, thought it 
necessary specially to empower the Governor-General in Council to pass execu¬ 
tive orders, having the force of law,'regulating and determining how far the 
orders of the Agents should be final, in what suits an appeal should lie, what 
should be their powers in criminal trials, and what cases they should submit 
for the decision of the Sadr Court. 

• 

The preamble of Act XX of 1850 is in somewhat the same terms as that 
of Reg. XI of 1816, in declaring that the territory of Mohurbhun] and certain 
jungle and hill [540] zemindars in the Zilla of Cuttack were temporarily exempted 
from the laws in force in other parts of India subject to the Government of Ben¬ 
gal. But it was found necessary to give jurisdiction to some officer of Government 
to determine disputes regarding the boundaries of those zemindaries. Accord¬ 
ingly, the Superintendent of Tributary Mehals was appointed for this purpose. 
These are all the legislative enactments sjieciaUy relating to Mohurbhunj and 
other Tributary Mehals up to 1874. Act XIV of that year declared that that 
Act extends, in the first instance, to the whole of British India within the terri- 
ories mentioned in the first schedule thereto annexed; and among these schedules 
are to be found only two from among the Tributary Mehals. These two mehals, 
as they are termed, are the mehals of Angool and Bunki, which had been taken 
under the direct management of Govefnment some years previously in conse¬ 
quence of the misbehaviour of their hill rajas or zemindars. 

Act XV of the same year, which was passed simultaneously with Act XIV, 
declared, that all the Acts mentioned in the first schedule thereto annexed are 
now in force throughout the whole of British India, except the Scheduled, 
Districts. And s. 6 extended certain other enactments throughout the whole 
of the territories now subject to the Government of the Lieutenant-Governor 
of Bengal, except the Scheduled Districts subject to such Government. The 
^British India' has been declared to be thus defined in all Acts made by the 
Governor-General in Council, unless there was something repugnant to the 
subject or context thereof. ‘British India’ shall mean the territories for 
the time being vested in, Her Majesty by Statute 21 and 22 Viet., 
c. 106, and that Statute, s. 1, declares, “ that the Government of 
the territories now in the possession or under the Government of the 

East India Company *.shall cease to be vested in, or exercised by, 

the said Company, and all territories in the possession or under the 

Government of the said Company.shall become vested in Her Majesty; 

.and for the purpose of this Act ‘India' shall mean the territories 

as vested in H«r Majesty as aforesaid and all territories which may 
imi become VMted in Her Majesty by virtue of any such rights as aforesaid.” 

So far then m eonoems the ^ms of the Regulations and Acts of the 
Govenun^t in it» legii^Vve oi^iaoity, it would seem that the teiri^iry of 






DINOBUND0 PATBO £1881] 


IJ3.8.:7 Oatv Ml 


MohoEbhiuij is ' British Indk,/ and, unless specially ^ethpted, is sulqeet to the 
same, laws as the rest of British India. But it seems to me that, dlthough 
lifohurhhunj is British India; and although the Acts of 1874 declared what was 
the Ukw for British India, inasmuch as the conduding sections of Begs. Xli, 
XIII, and XIV of 1805, which expressly excluded the Tributsdry Meh^ * for 
the present' from the operation of the general law of the country, we oaonot 
rightly hold that the general terms of the Acts of 1874 override the spedal tonus 
of the.Begulations of 1805 ; and I am confirmed in this opinion on ^ding that, 
although there has been a very extensive repeal pf the older Begulations and 
Acts, those parts of the Begulations of 1805 to which I have referred are stiU 
in force. So far then, I am inclined to think that Mohurbhunj is British India, 
but at present not subject to any laws not specially extended to it. 

' It is, howevea--contended, that the'fact that treaty engagements were 
entered into by the British Government with the rajas and zemindars of these 
Tributary Mehals shows that they were regarded as independent rulers; and we 
have been referred to a treaty engagement published at pages 184 and 185 of« 
the first volume of Aitchison’s Treaties, Engagements, and Sanads. 

Now, as regards the so-called treaty engagement, it appears to me that 
there is nothing -in its terms which recognized the absolute independence of 
the Baja of Mohurbhunj from the authority of the British Government. The 
document is headed “ Treaty engagement executed by the Baja of Killa Mohur¬ 
bhunj, a Tributary Mahal subordinate to Cuttack, in the Sooba of Orissa. ” By 
it the Baja engages to maintain himself in submission and loyalty to the 
Government; to pay annually in perpetuity for himself, heirs, and succes¬ 
sors 1,001 sicca rupees as peshkush for the said Killa; to apprehend 
and send to the authorities any resident of British territory who 
[842] may flee into Mohurbhunj; to deliver up any ryot of Mohurbhunj who 
may commit an offence in British territory ; and to refrain from enforcing any 
claim of his own on any resident of British territory, notifying the circumstances 
to the authorities, and acting on such orders as he might receive. He further 
engages to cause rassud, &c., to be supplied to Government troops passing 
through his territory, and to help them with any further asi^tance that might 
be necessary, and that he will depute a contingent force of his own troops with 
the forces of Government for the purpose of coercion and the bringing of any 
recusant raja or other person into subjection to the aforesaid Government. 
Lastly, he relinquishes a claim on account of a ferry. 

Now it is only necessary to consider the terms regarding the deputation of 
a contingent force of his own troops by the Baja to act with the forces 
of Government, with a view to determine whether that constitutes any ground 
for supposing the exercise of an authority independent of the Government. 

It is notorious that, even in present days, native chiefs in British territory, 
especially those in distant and jungle portions, do maintain a certain numbw 
of armed retainers ; and I have no doubt that, at the time of the signing of 
this engagement, the number of such retainers was larger than that now exist¬ 
ing. A l:K>dy of such men, known as Pykes in Orissa in Government territory, 
existed even until a recent date. The preamble to Beg. XIIT of 1805 states, 
that it was the practice in the province of Cuttack, when under the Mahratta 
GK^vemment, to vest the immediate maintenance of the peace in certain Birdar 
Pykes, also called Kandytes, aided by inferior Pykes, under the orders and 
control of the said Sirdars, for whose support lands were ^signed under 
orders i|^d, authority of the said Gk>vemment; and that the general contrc^ 
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oi idle said Sirdam. (tnd other Pykes was vested, at the time of conquest of 
the province of Cuttack by the British arms, in the zemindars, talookdam, 
famms, and other holders of land within the limits of their respective 
estates and farms. This state of affairs, so far as reg«idB the province of 
Cuttack, with the exception of the Tributary Mehals, was discontinued by 
Efii83 that Begulation ; and it may fairly be supposed that what existed in 
1805 throi^hout the districts of Cuttack continued in the Tributary Mehals, 
which were disconnected therefroa^ in 1805, until 1829, and that this is what 
was referred to in the treaty engagement entered into by the Baja of Killa 
Mohurbhunj on the 1st of June of that year. In other respects,—that is to 
say, as regards the settlement of the peshkush payable by the Baja to the 
Government, the provisions of the treaty engagement are clearly within the 
terms of s. 37, Beg* XII of 1805 ; and the other terms are only such as are 
ordinarily found in kabuliats executed by the zemindars and farmers of the 
Government revenue with Govemment. I cannot, therefore, regard this 
engagement otherwise than as an agreement on the part of the Chief or Baja 
«of Mohurbhunj to the terms of the settlement concluded with the Collector 
of Cuttack under s. 37, Beg. XII of 1805, such as that officer was deputed to 
make. 

So far then as the course of legislation and the Acts of Govemment with 
regard to Mohurbhunj up to comparatively recent times, that territory was never 
even regarded as a foreign state. Government have, from time to time, asserted 
their power to legislate for it; and, in bringing it within the operation of some 
laws, have declared that they, for the present, suspended further legislation. 
The concession of the right to adopt to the chiefs of the Tributary Mehals 
under Lord Canning’s Proclamation of 1862, and the recent change in the 
designation of their lands as ‘ states ’ instead of the term ' estates, ’ which had 
been used for nearly seventy years, cannot alter their status. On these grounds, 
I am of opinion that Mohurbhunj is not foreign territory, but that it forms a 
part of British India at present specially exempted from the operation of the 
laws in force in British India. * 

1 have already referred to the indefinite character of the authority 
exercised by the Commissioner of Cuttack as Superintendent of the Tributary 
Mehals. Up to 1845 some authority was so exercised, but by Act XXI 
of that year, power was given to the Govemor-General in Council 
to withdraw it, and he was empowered to confer whatever civil and crimi- 
nal powers he thought proper on the Agent for the Suppression of 
Meriidi Sacrifices and his subordinates. When that office was abolished, is 
not very material; it is sufficient to state that the Act was repealed in 1874. 
But it u clear that the Commissioner of Cuttack, as Superintendent of the 
Tributary Mehals, and the Magistrates of the Districts surrounding that tract 
of country as assistants to the Superintendent of ^butary Mehals, have, 
from time to time, been empowered by the Government of Bengal to exercise 
powers as Criminal* Courts of various grades in the Tributary Mehals. We 
have not been informed under what authority these powers were conferred, 
and looking at the state of the law which I have alr^y discussed, I am of 
ojdnion that the Govemment of Bengal acted beyond its authority in 
so imwating these officers. I have come to this conclusion, because it 
wua thought necessary by a special legislative enactment (Act XXI of 
1845) to empower the Governor-General in Council to estaldish Civil 
and Criminal Ootsrts ip the Tributary Mehals and to define the powers 
of the seyoral grades ol tffiese Courts, emd such power has beep ^aim^ 
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and exercised by the Government of Bengal without any such authority ; and 
next, because the fact that the Indian Councils Act, 24 and 25 Viet., c. 67, s. 
25, by validating all orders passed by Government in Non-Begulation "Evinces, 
amongst which the Tributary Mehals may be fairly placed, shows that such 
orders were without the sanction of law and required legal confirmation. Up to 
1861^ any such orders are now not open to question, but this does not affect the 
validity of the orders conferring magisterial powers on the Magistrate of Midna- 
pore over Mohurbhunj. 

We have been informed by the Standing Counsel Mr. Phillips, who, having 
first appeared for the private prosecutor, appeared for the Government on our 
intimating that an officer of Government should argue the case before us on behalf 
of Government, that, as stated in a printed memo from the Bengal Secretariat 
that he handed up tJTtls, the Bengal Gov^nment determined to pass no per¬ 
manent or defined rules ** on the subject of the relative jurisdiction of the 
Superintendent, Tributary Mehals, and the hill rajas regarding the trial of 
LM6J criminal offences," but directed that “ the spirit of certain proposed rules 
should be acted up to in all future cases with certain limitations ; and that the 
Bajas should be informed that they are ordinarily amenable to the Superin¬ 
tendent’s Court, subject to such instructions as may, from time to time, be 
furnished by Government." 

On the 12th December 1870, the Secretary to the Government of Bengal 
informed the Magistrate of Midnapore, that, as an ex officio Assistant Superin¬ 
tendent of the Tributary Mehals, he was ‘‘empowered to take up for 
trial, all offences committed within the Tributary Mehals not punishable 
with^ death, and to deliver judgment and to pass sentence of simple or rigorous 
imprisonment for a period not exceeding seven years that his “ proceedings 
wiU, in each case, be subject to the approval and sanction of the Superintendent, 
Tributary Mehals, to whom they should be forwarded;" and that “ the 
trials should be conducted, as far as possible, in accordance with the provisions 
of the Criminal Procedure Code. ” 

On the 8th August 1872, the Viceroy and Governor-General in Council 
sanctioned the proposal of the Lieutenant-Governor of Bengal to vest “ the 
Superintendent of the Tributary Mehals, Cuttack, with the same powers as are 
exercised by Sessions Judges in the Begulation Districts, and with power to 
hear appeals from all sentences passed by any subordinate officer in Tributary 
Mehal cases. ” 

On the 30th April 1873, the Secretary to the Government of Bengal inform¬ 
ed the Superintendent, Tributary Mehals, that “ the Lieutenant-Govomor 
authoriz^ him to exercise the powers of a Magistrate of a District, the powers 
of a Sessions Judge under s. 15, chap, iii of the new Criminal Procure Code, 
and gave him power to hear appeals from sentences under s. 36. " 

But the Tributary Mehals being British India and being specially excluded 
from the operation of all the laws in force in British India, unless expressly 
extended to them, as I have already stated, I can find no authority for 
those orders of Government conferring powers on particular officers over 
criminal offences committed within the Tributary Mahals. It appears to me 
that until so expressly declared by legislative [546] enactment there 
were no penal laws in force in the Tributary ]|i{ehals, and that conse¬ 
quently there was no authority to invest officers with certain powers to 
administer an unknown and unoeriiain penal law. have been in for med ofi 
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the authority of HonterV Statistical Gazetteer, Vol. XIX, p. 198 (an authority 
not binding on us), that the Penal Gode was, by order of the Government of 
India dated 18th I^ember 1860, declared applicable to the Tributary Mehals. 
No such order ean be found in the Government Gazette, nor have we on enquiry 
been able to obtain it from the offices of the Government of India. But it would 
also seem, from what has taken place in the proceedings now before us, that the 
jurisdiction of the Baja of Mohurbhunj, in Mohurbhunj, is admitted, but’that 
jurisdiction is, it is said, s.ubordinate to that of the Superintendent, Tributary 
Mehals, who can interfere with his proceedings. The Superintendent has been 
vested with certain powers under the Code of Criminal Procedure, and he has 
been told by Government that “ trials should be conducted, as far as possible, in 
accordance with the provisions of the Criminal Procedure Codebut that Code 
gives the power of withdrawing oases from one Court and transferring them to 
another, only to a High Court or to the Local Government. If he was acting 
under the Gode, he exceeded his powers; but, as I have before said, I can find 
no authority for such interference at all. 

'Next, even supposing the case to have been lawfully withdrawn from the 
Baja of Mohurbhunj, I can find no authority for the Magistrate of Midnai)ore 
trying it either as Magistrate or as ex officio Assistant Superintendent of 
Tributary Mehals in Midnapore. 

Por all these reasons, I am of opinion that the rule must be made absolute, 
and that the proceedings jtaken before the Magistrate of Midnapore, or 
Assistant Superintendent of Tributary Mehals, must be declared to have been 
without jurii^iction and of no effect. 

Rule absolute. 


NOTBS. 

CAURISDIOTIOH OF CSIMIMAL C0UR1B IH THE HOFUSSIIi:— 

The principle that the Juri8diction of MofuHsil CriminarCourte depends upon the offence 
having been xx>iamitted within their local limits was again affirmed in 15 Ind. Cas., 991.] 
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The 15th March, 1881. 

Present: 

Sir B. Peacock, Sir M. E. Smith, Sir R. P. Collier, and 

Sir R. Couch. 


The owners of the ship “ Brenhilda ”.Appellants 

versus 

The British Iii.dia Steam Navigation Company.Respondents. 


[Motion on an appeal from the High Court of judicature at Fort William in Bengal.] 

Practice in Appeals front Vice-Admiralty Court of Bengal—Time for Appealing^ 

By rule 35 of the Rules respecting appeals from the Vice-Admiralty Courts abroad, made 
and ordained by King William IV in Council in pursuance of the Statute 2 Will. IV, c. 61., 

• all appeals from the decrees of Vice-Admiralty Courts are to bo assorted within fifteen days after 
the date of the decree. 

Held, that the words " after the date of the decree ’’ mean after the date when the decree is 
pronounced by the Admiralty or Vice-Admiralty Court, as the case may be ; not the date when 
the decree is reduced to writing and signed. 

On the 23rd July 1380, the High Court in its Appellate jurisdiction, modifying a decree 
of the High Court as a Court of Vice-Admiralty in a cause of damage by collision, referred it 
to the Registrar to assess the damages that had been incurred in reference to one of the ships, 
both of which were hold to be in fault. The parties went, without protest, before the Regis¬ 
trar for that purpose, the impugnants, also, having taken out process to compel the appearance 
of the promovents before him, and the damages wore assessed with the consent of both parties 
at a certain amount. On the 2nd September 1880, a notice of appeal was given on behalf of 
the impugnants, and was recorded as asserted pursuant to rule 85 above referred to. 

I HAd, that the appeal was not within time, more than fifteen days having elapsed after 
the decree before the appeal was asserted. According to the law laid down in the Vice- 
Admiralty Courts, the proceedings taken before the Registrar were themselves sufficient also 
to prevent an appeal as of right. 

This was a motion to set aside a petition of appeal, and to relax and dissolve 
the inhibition and citation issued thereon, against a decree of the High Court 
of Bengal (23rd July 1880) [548] in Admiralty or Vice-Admiralty proceedings. 
By the decree, the High Court in its Appellate Jurisdiction modified the 
decree of the High Court in its Original Jurisdiction (6th January 1880), made 
in a cause, civil and maritime, of damage by collision at sea in the Bay of 
Bengal, promoted by the owners of the steamship Ava against the ship 
Brenhilda, her tackle, apparel, furniture, and freight. The decree of the 
Appellate Court order^ a referepce to the Registrar to assess the damages 
which had been done to the Brenhilda, upholding the decision of the 
Court below that there had been negligence on both sides, and that half 
the damages which resulted to the owners of the ship Ava were to be 
paid by^each of the parties; but the owners of the Branhtlda BhouM 
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be allowed to deduct half 0. the damages which they had sustained by the 
injury to their ship. On this reference, the parties attended, the impugnants 
issuing summonses, and certain damages were assessed by the Begistrar on 
their consent. 

The owners of the Brtmhilda afterwards appealed to Her Majesty in Council. 
The proceedings taken in India, and the facts relevant to the question raised on 
this motion, are stated in their Lordships’ judgment. 

Mr. J. T. Woodroffe moved to set aside the appeal, on the ground that it 
had not been asserted within the time prescribed by the law in force ; and that it 
had been pereinpted by acts having been done in furtherance of the decree by 
the party seeking now to appeal. He referred to tlie Charter of Justice, 
26th March 1774, constituting a Court of Admiralty for Bengal, &c., s. 27 ; 
the Commission of Vice-Admiralty,' 19th July 1822, appointing the King’s 
CommissaiTr; see Eules and Orders of the Supreme Court of Judicature 
at Fort William in Bengal by Smoult and Kyan , rule 35 of the Eules made 
and ordained by King William IV in Council in pursuance of the Statute 2 
Will. IV, c. 52, wiiich, so far as it related to India, was not repealed by the 
Statute 24 and 25 Viet., c. 104 , and the Letters Patent of 1862, establishing the 
High Courts, s. 31. He contended that the rules of the High Court issued under 
the Letters Patent, as w'ell as the legislation m India, viz., in Acts VI of 1874 
and X of 1877, s. 616, left the rules L6493 of William IV untouched. Moreover, 
the notice of appeal had been recorded as issued under the latter. The Aquila 
(6 Moore’s P. C. Ca., 102) was cited. Again, acts had been done by the appel¬ 
lants in furtherance of the decree against which they now sought to appeal, 
such appeal having been thereby peremptod ; The Ch/tou (3 Knapp’s P. C. !]^p., 
375). Lloyd and Clarke v. Pool (3 Haggard’s Eccl. Eep., 477 ; 3 Hag., Admlty. 
Ca., 117), The Hydross (5 Moore’s I. A., 137). The promovents’ Objection 
to the right of appeal was rightly brought forward without waiting till the hear¬ 
ing ;.3fVonsora V. Dent (8 Moore’s P. C., 419). 

« 

Mr. Butt, Q. C. (Mr. Benjamin, Q. C., and Mr. Clarkson with him) did 
not dispute that the rules of William IV applied; but contended that the 
objection to this appeal should have been taken in the High Court, and that 
there was a presumption that the admission of the appeal which had taken place 
was right. The appellants were entitled to wait, as they had done, till they 
obtained a copy of the decree to be appealed from. There had been no laches on 
their part. The argument that the appeal had, by the alleged acquiescence 
on the part of the appellants in the decree under appeal, been perempted, was 
a highly technical one. And the proceedings taken by the appellants, in going 
before the Master, were not, under the circumstances, a voluntary act, but only 
an act done in submission to the directions of the decree of the High Court. 

Mr. J. T. Woodroffe replied. 

Their Lordships’ judgment was delivered by 

Sir B« PeaiOOOk. —This is a motion on the part of the British India 
Steam Navigation Company, the owners of the ship Ava to relax and dissolve 
the inhibition and citation issued in a certain pretended appeal of the 
abovenamed appellants, and to dismiss or to quash the said appeal for want 
of competency, or to grant the respondents leave to file an act of protest on 
petition against the adinission of the said pretended appeal. 
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[6^3' The suit came before the High Couii in the exercise of its 
Onginal Jurisdiction. It was brought by the owners of the steamship 
against the Br&nhilda, for a collision which took place in the Bay of Bengal. 
The High Court, in its Original Jurisdiction, held, that there was negligence on 
both sides, and consequently that half the damages which resulted to the owners 
of the ship Ava were to be paid by each of the parties. The damages were 
assessed at 50,000Z, which would leave 25,000i to be borne by the owners of the 
Ava themselves, and 25,000? to be paid by the owners of the ship Brenhilda. 
The parties appealed to the High Court in the exercise of its Appellate Jurisdic¬ 
tion, and that Court affirmed the decision of the’first Court so far as it was 
held that there was negligence on the part of each of the ships ; but they thought 
it right to amend the decree by declaring that, instead of the owners of the 
Brenhilda paying the full sum of 25,000/, being one-half of the damages 
sustained by the^ owners of the Ava, they should be allowed to deduct half 
of the damages^which they had sustained by the injury to their ship and 
that it should be referred to the Registrar of the Court to assess those damages. 
That decision was pronounced on the 23rd of July 1880. The parties went before 
the Registrar for the purpose of assessing the amount, and it appears by th^ 
report of the Registrar that tlie damages were assessed at 3,000/ with the 
consent of both parties. On the 2nd of September 1880, a notice of appeal 
was given, which was recorded as follows :—“ Pursuant to rule 36 of the 
-Rules and Regulations made and ordained by His late Majesty King William 
the Fourth in Council, in imrsuanoo of the second William the Fourth, cl. 51, 
Mr. Phillips, Advocate for the impugnant, appears and declares his intention 
of appealing to the Privy Council against both the decrees made in this 
cause." The rule referred to is in these words:—“All appeals from the 
decrees of the Vice-Admiralty Courts are to be asserted by the party in the 
suit within fifteen days after the date of the decree, which is to be done by the 
Proctor declaring the same in Court, and a minute thereof is to be entered in 
the assignation book, and the party must also give bail within fifteen days 
[B 61 ] from the assertion of the appeal in the sum of 100/ sterling, to answer 
the costs of such appeal. " The judgment was delivered oh the 23rd of July 
1880, and consequently the notice on the 2nd of September was not an asser¬ 
tion within fifteen days from the date of the decree. It has been urged that the 
decree was not drawn up in writing and signed by the Court until some con¬ 
siderable time afterwards, and that the parties could not appeal without 
annexing a copy of the decree to their petition of apjjeal. But the rule of 
annexing a copy of the decree to the petition of a})poal refers to appeals which 
are preferred under the Code of Civil Procedure, Act VIII of 1859, it does not 
apply to appeals preferred or asserted under the 35th section of the rules of 
William the Fourth. The words “ after the date of the deci’oe,” according to 
their Lordships’ view of the rule, do not mean after the date when the decree 
is drawn up in writing, but after the date on which the decree or sen¬ 
tence is pronounced by the Vice-Admiralty or Admiralty Court, as the 
case may be. The words which are constantly used in Acts which 
refer to decrees in the Admiralty Court are “ the pronouncing of the 
sentence or decree.” Their Lordships, therefore, think that the date of 
the dqcree did not mean the date on which the decree was reduced to 
writing and signed by the Court, but the date on which the High Court deli¬ 
vered their judgment and expressed wdtat the decree was. If the parties intended 
to appeal, they ought, in accordance with the rule, to have asserted their 
appe^ within fifteen days from the date of the decree, by declaring in Court 
that they intended to appeal; and that they did not do. It is important in 
Admifaity proceedings that notice of appeal should be given within a short 
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period. When a ship ils shed, it is usually arrested, and unless it ll 'released 
upon bail, it is detained by an officer of the Court. It is, therefore, important, 
if a party intends to appeal from the decision of the Admiralty C^urt, that 
notice should be given \vithin a certain limited time, and that time with regard 
to Vice*Admiralty oases, is fifteen days from the date of pronouncing the decree. 

The collision took place in the Bay of Bengal, and therefore it may be a 
question whether the High Court was exercising Vice-Admiralty or Admiralty 
Jurisdiction; but that is not [652] material, for if the case was tried in the 
Admiralty Jurisdiction, the 'appeal ought to have been asserted, according to 
the old ndes of the Admiralty Court, within fifteen days. The parties have stated 
in their petition that they asserted the appeal in accordance with the 35th rule 
of William the Fourth. The assertion was too late, and consequently the 
appellants had no right to appeal. Further, they appeared before the Begistrar 
for the purpose of carrying out the order of the High Court in assessing the 
damages which they had sustained by the injury which had been done to the 
Brmhilda, and acted without protest. It is said that they were obliged to go 
Wore the Registrar ; but they might have appealed and got an inhibition ; or, 
if not, Ahey might have appeared the Registrar under protest. The owners 

of the Brmhilda took out the summons to compel the owners of the Ava to 
j appear before the Registrar for the purpose of acting under the decree of the 
High Court in assessing the amount of damage sustained by the owners of the 
Brmhilda. That of itself, according to the decision to which we have been 
referred, would be a sufficient ground for preventing the parties from appealing. 
Their Lordships, therefore, think that the owners of the Brmhilda have not 
put themselves into a position to appeal, as a matter of right, against the deci¬ 
sion of the High Court. The question before their Lordships is not whether 
they should recommend Her Majesty to grant an apx>eal as a special matter of 
favour. That they could do only if a petition were presented to Her Majesty, and 
referred to the Jufficial Committee to report their opinion thereon. 

Under these circumstances, their Bordships think that the motion ought 
to be gianted, and that the petition of appeal ought to be set aside. It is un¬ 
necessary to do more than set aside the petition of appeal; upon that being 
done, the relaxation of the inhibition wiU issue as a matter of course. Their 
Lordships, therefore, will humbly report to Her Majesty that the petition of 
appeal ought to be dismissed. The appellants must pay the costs of this motion 
and of the appeal. 

Solicitors for the appellants : Messrs. Lym and Holman. 

Solicitors for the respondents : Messrs. Parker d Co. 


MOTBS. 

[Under cl. 15 of the Letters Patent, an appeal lies to the High Court from the decision of 
one of its Judges exercising Admiralty or Vice-Admiralty jurisdiotion and such appeals Tare 
governed by the practice under the Civil Procedure Code. See. 17 Cal., 66.3 
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Caasj APPELLATE CIVIL. 

The 5th July, 1881. 

Present : 

Mb. Justice Prinsep and Mr. Justice Field. 

Gopee Nath Acharje.Defendant 

versus 

Achoha Bibee.Plaintiff. 

Execution—Attachment by more than one Judgment-creditor of Property of 
Judgment-debtor in Court — Priority—Ctvil Procedure Code (Act X of 1877), 

ss. 272 and 295. 

In execution of a decree of a Munsif’e Court, the plaintiff attached certain money, the 
proceedn of decrees which her judgment-debtor had obtained against third parties, then lying 
in a Small Cause Court to her credit, and subsequently obtained an order from the Munsif 
directing the same to be paid to her in satisfaction of her decree, which order was duly com¬ 
municated to the Small‘Cause Court Judge. Subsequently, the defendant, who held another 
decree against the same judgment-debtor, attached the same sale-proceeds. The small Cause 
Court Judge then proceeded, under s. 272 of the Civil Procedure Code, to enquire whether the 
plaintiff was entitled to any priority over the second attaching creditor, and having decided 
that question in the negative, divided the sale proceeds rateably between them. In a suit 
brought by the ^intiff, under the above circumstances, to recover from the defendant the 
portion of the sale proceeds so paid to him,— 

Held, that s. 296 of the Civil Procedure Code fiad no application, inasmuch as the plain¬ 
tiff had not applied to the Small Cause Court Judge to execute her decree, and it had never 
been transferred to that Court for execution ; and that the proviso in s, 272 is merely intended 
to mean that any question of title or priority is to be determined by the Court in which, or 
in whose custody, the property is, and not by the Court which made the order of attachment. 

Held also, that, previous to the order by the Munsif directing the payment to be made to 
the plaintiff, the Small Cause Court Judge would have had jurisdiction to deal with the ques¬ 
tion he had tried ; but, as that order was made prior to the attachment by the defendant, the 
judgment-debtor had no interest in the money which could be so attached, the effect of that 
order being to vest the property in the money in the plaintiff, and to take it out of [5843 the 
disposal of the Small Cause Court Judge, and consequently the order for distribution was 
wrongs and the plaintiff was entitled to the decree she sought. 

Queere. —Whether an order made by a Court under s. 272 was intended by the Legislature 
to be a final order ? 

A 

In '‘this case the plaintiff held a money-decyee of the Munsif’s Court 
against ond Gaida Bihee, and the defendant held a similar decree of the Small 
Cause Court against the same Gaida Bibee. Gaida Bibee had obtained in the 
same Small Cause Court other decrees against other persons, and having 

• Appeal from Appellate Decree, No. 798 of 1881, against the depree of Baboo Omirto 
fjn p Chatteijee, Suboidinate Judge of Nuddea, dated the 17th February 1881, affirming the 
deoiee of Bajendro Coomar Bose, Munsif of Banaghat, dated the 9th Bsptcmbor 1879. 
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ejceouted those decrees, she had certain property sold, the procellds of which 
were in deposit in the Small Cause Court. 

The plaintiff executed her decree of the Munsif’s Court and attached the 
sale-proceeds which were in deposit in the Court of Small Causes upon the 
execution of Gaida Bibee’s decree; and after an order of attachment had been 
issued in the manner provided by s. 272 of the Code of Civil Procedure, there 
was a further order made by the Munsif on the 25th January, and communicated 
by the Munsif to the Small Cause Court Judge, directing the payment of the 
sale-proceeds to the plaintiff. Subsequent to this, the defendant executed hip 
decree against Gaida Bibee in the Small Cause Court, and attached the same 
surplus sale-proceeds which had already been attached by the plaintiff, and 
in respect of which the further order of the 25th January had been procured 
at the instance of the plaintiff. The Small Cause Court Judge then proceeded 
under the proviso to s. 272 to enquke whether the plaintiff was entitled to 
the whole of the surplus sale-proceeds or to a part only; in other words, 
whether the defendant was entitled to participate therein rateably ; and he came 
to the conclusion that the sale-proceeds ought to be divid^ between the 
plaintiff and the defendant; and he divided them accordingly. The plaintiff 
then brought the present suit in the Munsif’s Court to recover from the 
defendant that portion of the sale-proceeds which had been paid over to 
him under the order of the Small Cause Court Judge , and contended that 
the Small Cause Court had no jurisdiction to make the order in question, and 
that he (the plaintiff) having first attached these surplus sale-proceeds, and 
[865] having procured the order of the 25th January for payment of the money 
over to him, was entitled to the whole of that money. 

Both the lower Courts gave the plaintiff a decree. The defendant appealed 
to the High Court. • 

Baboo Mohil Chunder Bose for the appellant. 

No one appeared for the respondent. 

The judgment of the Court (Peinsep and Field, JJ.) was delivered by 

Prinsep, J. (who, after stating the facts as above, continued):—Both the 
lower Courts have given the plaintiff a decree; and we are of opinion that this 
decree is correct. We do not concur in much that the Subordinate Judge has 
said in his judgment on tiie question of equity ; and much of the law quoted by 
the Subordinate Judge has no application to a case of this kind. It may be 
proper to observe also that s. 295 of the Code of Civil Procedure has no appli¬ 
cation to a case of this kind. That section applies only where the decree- 
holders have all applied to the same Court for execution of their decrees. Now, in 
this case, the plaintiff did not apply to the Small Cause Court Judge for execution 
of her decree, seeing that that decree was a decree of the Munsif, and had 
never been transferred into the Small Cause Court for execution. Then, 
with reference to s. 272, we think that the Subordinate Judge has taken a 
proper view of the proviso, which is merely intended to mean that any 
question of title or priority is to be determined by the Court in which, or in 
the custody of which, the property is, and not by the Court which made the 
order of attachment. We think that so long as the order of attachment was in 
force, and no further order was made, the Small Cause Court Judge would have 
had jurisdiction to deal with the question of title or priority between the decree- 
holders ; but we think ^hat, after the further order of the 26th January was made, 
he had no jurisdiction 'to deal with this question, seeing that the rq^i]^ of that 
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order was to transfer feo the plaintiff the amount in deposit; in other words, that 
the effect of this order [566] was to vest in the plaintiff the property in this money 
and take it out of the disposal of the Small Cause Gourd Judge. After that order 
had been carried out, the judgment-debtor, Gaida Bibee, ceased to have any 
interest in the money which could be attached by the defendant in execution of 
his decree. Whether an order made by the Court under the proviso of s. 272 
was intended by the Legislature to be a final oixier, is a matter which we do not 
think it necessary to decide in the present case. It is sufficient for us to say that, 
under the particular circumstances of this case, the Small Cause Couiii Judge 
had no jurisdiction to proceed under the section at the time when he so pro¬ 
ceeded. The decision of the lower Appellate Court will bo confirmed. 

Appeal dismissed. 


NOTES. 

[1. CONDITIONS FOR RATEABLE DISTRIBUTION .— 

To entitle a decree-holder to come under Bootion 295 of the Code of Civil Procedure, the 
following conditions should be present— 

(1) The decree-holder claiming rateable distribution should have apjilicd for execution of 
his decree to the Court which holds the assets realized. 

(2) Siudi application should have been m.ido prior to the realisation of the assets. 

^ - (3) The assets must have been realised by sale or otherwise in execution of the decree. 

(4) The attaching creditors as well as the decree-holders claiming to participate m the 
assets should bo holders of decrees for payment of money. 

(5) Such decrees should have been obtained against the same judgment debtors. 

No rateable distribution can be claimed unless all these conditions arc present. 

See (1909) 14 C. W. N. 395 , and 21 Cal. 200. 

II. STATUTORY CHANGE .— 

The conditions (2) and (3) above should now be changed. Tt is enough if the application 
IS now made bi^ore the receipt of the assets, and the assets need nut have been realised by sale 
of'Otherwise in execution of the decree. • 

'See section 73 (1) of the Code of Civil Procedure, 1908.] 


[7 Cal. 5S6] 

Tfie 7th July, 1881. 

PliESENT: 

Mit. Justice Piunsep and Mk. Justice Field. 

Sreenath Gooho and others.Decree-holders 

versus 

Yusoof Khan.Judgment debtor. " 

Execution-Proceedings — Limitation—Civil Procedure Code (Act X of 1877), 

ss. 230,235, 230, and 237.. 

In execution of a decree passed more than twelve years before the date of the Civil Proce¬ 
dure Code (Act X of 1877), certain judgment-creditors applied for the attachment and sale of 
certain specified property belonging to their judgment-debtor, picvious to the date on which 

• Appeal from Order, No. 197 of 1881, against the order of R. F.,Ranipiiii, Esq., Judge 
of Dacca, dated the 9th April 1881, athrming the order of Baboo K. D. Chatterjee, Munsif of 
that diatrig^. Bated the 22nd December 1880. 
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tlw three years allowed tor snoh exooution, under s. 230, would have expired. Subseqoe&Uy, 
after the three years had elapsed, they filed a fresh application, praying that certain other 
property of their judgment-debtor might be attached and sold in lieu of that specified in their 
former application, and that the latter might be released. 

Seld, that execution of the decree was barred by limitation. 

Per PrINSEP, J.—^Under s. 280* of the Civil Procedure Code, it was intended by the 
Legislature that a decree-holder, seeking to execute a decree paused more than twelve years be¬ 
fore, should have one opportunity to execute that decree, and that, if he fails to satisfy it on 
that application, any further application becomes barred. 

[557] The facts out of which this appeal arose were as follows :—^The 
appellants, in execution of a decree, dated the 8th February 1866, filed a 
petition on the 20th September 1880, asking for the attachment and sale of 
certain immoveable properties therein specified, belonging to the respondent, 
their judgment-debtor. On the 12th November 1880, they filed a fresh applica¬ 
tion, in which they asked that certain properties other than those specified 
in their former application might be attnohed and sold, and that the properties 
attached under their first application might be released. Thereupon the judg¬ 
ment-debtor objected that this decree, which the applicants sought to execute, 
was barred on the 1st October 1880, under s. 230 of the Civil Procedure 
Code, seeing that the application of the 20th September had been abandoned, 
and a wholly new application made on the 12th November. The execu¬ 
tion-creditors, however, contended, that the application of the 12th November 
was merely one in the execution-proceedings, and by way of amendment 
to that of the 20th September; and inasmuch as that application was 
within the period proscribed for limitation to take efi’ect, they were 
entitled to the relief they sought. The Munsif held, that this contention 
could not be supported, and that the application of the 20th September, though 
not formally struck off the file, was virtually so, and had been abandoned by 

[*5ec. 230,—’When tho holder of a decree deuirou to enforce it, he shall apply to the Court, 
which paused |he decree or to tho officer, if any, appointed in this 
Application for exocu- behalf, or if the decree has been sent under the provisions here- 
tion. inbefore contained to another Court, then to such Court or to the 

proper officer thereof.' 

The Court may in its discretion, refuse execution at the same time against the person and 
property of the judgment-debtor. 

Where an application to execute a decree for the payment of money or delivery of other 
property has been made under this section and granted, no subsequent application to execute 
the same decree shall be granted unless the Court is satisfied that on the l^st preceding appli¬ 
cation due diligence was used to procure complete satisfaction of the decree ; and the order of 
the Court granting any such subsequent application shall be conclusive evideno^ that due 
diligence was used to procure such satisfaction. 

And no such subs^uent application shall be granted after the expiration of twelve years 
from any of the following dates (namely)— 

(а) the date of the decree sought to be enforced, or of the decree (if any) on appeal 
affirming the same, or 

(б) Where the decree or any subsequent order directs the payment of money or the deli* 
very of property by instalments,—the date of the default in paying or delivering the insfialment 
in respect of which the applicant seeks to enforce the decree. 

Nothing in this section shall prevent tho Court from granting an application for execution 
of a decree after the expiration of the said terms of twelve years, where the judgment^btor 
has by fraud or force prevented the execution of the decree at some time within twelve yean 
immediately before the date of the application. 

Notwithstanding anything herein contained proceedings may be taken to enforce any decre^c 
within three years afW the passing of this Code, unl«is when the period presmbed for 
ti^ng such i»roooedmgB hy the law in force immediately before the passing of this Code shall 
have expired before the o&mpletiou of the said three years.J ; 
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iHe judgm^t-ciraditoiB, and consequently that the application of the: l^h 
November could not be looked on as supplemental thereto, but that it was an 
pntirely Ifrssh attempt to execute the decree, and consequently that limitation 
applied, and,the remedy was barred. The application was accordingly refused 
with costs, and this decision was upheld on appeal before the District Judge. 


The judgment-creditors accordingly now specially appealed to the High 
Court. 

■' Baboo Busmnt Coomar Bose for the appellant* 


No one appeared for the respondent. 

The judgments of the Court (Prinsep and Field, JJ.) were as follows:— 

• 

Prinsep, J.— It is admitted that thoidecree under execution [S58] in thi^ 
case was passed more than twelve years ago. On the 20th September 1880, the 
debree-holders made an application under s. 235 of the Code of Civil Procedure ^ 
of 1877* to execute the decree, and simultaneously, by a separate petition, they 
filed a schedule of the properties which they wished to proceed against, in order 
to realize the amount of their decree. On the 12th November 1880, they put in 
a fresh application, asking, as the District Judge says, “ not that certain errors 
•in the last preceding application for execution be corrected, but that the whole 
of the properties attached conformably thereto be released, and certain other 
property specified in the form be attached in their stead. ” If this application 
of the sl2th November be regarded as a fresh application to execute, it is 
barred under s. 230 of the Code. If, however, the application of the 20th Septem¬ 
ber be regarded as the application under wliich the decree-holders are now pro¬ 
ceeding, they cannot enforce their decree as against this particular property. The 
appellants^pleader, however, contends that having, on the 20th September 1880, 
applied for execution of decree, they were at liberty to extend that application so 
as to include properties not mentioned in it, but any otlier property of the 
judgment-debtor which they should think*fit to specify , in other words, the 
application having been made with a mind to proceed against certain properties, 
they should be at liberty to extend it for an unlimited period against other 
properties. It appears to us, that the object of s. 230 was to exclude applica¬ 
tions of this nature, and that it was intended that the decree-holder, seeking to 
execute a decree passed more than twelve years before, should have one oppor¬ 
tunity to execute that decree, and that if he should fail to satisfy it on that 
application, any further application becomes barred. The order of the lower 
Appellate Court will, therefore, be confirmed, and such confirmation notified in 
the usual manner. 

Field, J.—I am of the same opinion. Section 236 of the Code enacts: 

“ Whenever an application is made for the attachment of any moveable property 
belonging to the judgment-debtor, but not in his possession, the decree-holder 
shall annex to the application an inventory *of the property to be attached.” 


‘[Sec 236:—The application-for the execution of a decree shnn 
Contents ■ of application be m writing, verified m manner hereinbefore -provided for the 
for execution of decree. verification of plaints, and shall contain in a tabular form the 

following particulars (namely) * • * 

(J) The modern which the assistance of the Ckiurt is required, whether by the delivery of 
property specifically decreed, by the arrest and imprisonment of the person named in the 
i^jdication, or b;^ w attachment of his property, or otherwise as the nature of the relief 
soui^t jfeanirB.1 
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[Mt] Section 237 provides, that “ whenever an application is made for the 
attachment of any immoveable property belonging to the judgment-debtor, it 
shall contain at the foot a description of the property sufficient to identify it, 
&o.” Now, it is quite clear that the application for attachment spoken of in 
these two sections is the application mentioned in s. 235, and that the above 
provisions are to be read with cl. 0 ) oi s. 235. From this it appears to have 
been the intention of the Legislature that an inventory, or sufficient description, 
of the property sought to be attached, whether moveable or immoveable, should 
be attached to the application for execution mentioned in s. 235. In the case 
before us, if the application of the 19th November 1880 be treated as a substan¬ 
tive application under s. 235, it is, in the first place, defective in form ; and in 
the second place, it is barred by limitation, having been made after the twelve 
years mentioned in s. 230’*'. But then it is contended that this application may 
be accepted by way of an applicatio'h amending and supplementary to the ori¬ 
ginal application of the 20th SeptemBer 1880. I think that, from what I have 
just said, it is clear that an inventory of the property, when moveable, must be 
delivered into Court along with the application for execution under s. 235 ; and 
if this supplementary list of-property were allowed to be put in after the expira¬ 
tion of the twelve years, the essential portion of the law would be practically 
defeated. 

Appeal dismissed. 


NOTES. 

[The ruling that the Legislature intended that a decree-holder, seeking to execute a 
decree passed more than twelve vears before, should have only one opportunity to execute that 
decree and that if he fails to satisfy it on that application, any further application becomes 
barred, was not applied by the Allahabad High Court in a case where the judgment-debtor 
had prevented the execution of the decree within 12 years immediately preceding the applica¬ 
tion for execution. See 34 All. 20, 21.] 


•[j, V. svpra 7 Cal. 666.] 
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[S 6 O 3 The 4th July, 1881. 

Pbesent : 

Mb. Justice Pbinsep and Me. Justice Field. 

Eriahna Chum Baisack and others.Plaintiffs 

versus 

Protab Chunder Surma, alias Bajendro Lall, and others.Defendants.'^ 

Declaration of Title—Adverse Possesston—Case made zn Plaint—Simmons 
to compel attendance of Witnesses — Sy/mmons to produce Documents, 
Befusal of—Qiml Procedure Code (Act X of 1877), s. 137. 

Whore a specific title has been alleged, but not proved, and the plaintiff endeavours, to 
succeed in the first Court or second Court of Appeal upon a title by twelve years’ adverse* 
possession, he must be prepared to show that this other title by twelve years’ adverse possessioa 
was raised in the Court of first instance with sufficient clearness, to enable his adversary to 
understand that he claimed to succeed as well by twelve years’ adverse possession as by the 
^specific title alleged. 

In all cases in which parties apply for a summons to compel the attendance of witnesses, 
or a summons to produce documents, or apply to have a document sent for under s. 1371 of 
the Code of Civil Procedure, the Court ought not to refuse such application, merely because in 
its opinion the witnesses cannot be present, or the documents cannot be produced, before the 
termination of the trial. 

In this case the plaintiffs sued to recover possession of a mirasi taluk, 
named Ghupsara, on the allegations that one Gopal Pershad Thakur was the 
former owner of the property; that he granted a miras lease of it to his daughter 
Fulkumari, and that she was owner and hi possession thereof ; that, on the 17th 
Jeyst 1276, corresponding with 29th May 1869, she sold it to the plaintiffs’ 
father, who entered on, and continued in, possession until his death, and that 
they (the plaintiffs) then entered into possession of it; that the defendants 
instituted a suit against them in respect of this property, which was ultimately 
decided against them, the defendants, in the High Court ; but that notwith¬ 
standing this they applied to the Magistrate, who attached the property 
under s. 531 of the Criminal Procedure Code, and directed [ 861 ] it to be 

• Appeal from Appellate Decree, No. 471 of 1880, against the decree of R. P. Rampiui, 
Esq., Officiating Judge of Dacca, dated the a4th November 1879, reversing the decree of Baboo 
Gunga Chum Sircar, Subordinate Judge of that district, dated the 25th July 1878. 

[Sec: 137:—The Court may, of its own accord, and may, in its 
Court may send for discretion upon the applicaion of any of the parties toa suit, send 
papers from its own records for, either from its oiyn records or from any other Court the 
or from other Courts. record of any other suit or proceeding, and inspect the same. 

Every application made under this section shall (unless the Court otherwise directs) 
be supported by an affidavit of the applicant or his pleader showing how the rword is material 
to the suit in which the application is made, and that the applicant cannot without unreason¬ 
able delay or expense obtam a duly authenticated copy of the record or of such portion thereof 
as the applicant requires, or that the production of the original is necessary for the purposes 
of justice. 

Nothing contained in this section shall be deemed to enable the Court to use in evidence 
any docum^t which under the Indian Evidence Act would be inadmissible in the suit.] 
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let out in ijara; and* that, consequently, they were obliged to institute 

this suit to establish their right to, and recover possession of, the land. 

The defendants, among other pleas, contended, that Gopal Pershad had 
no personal right in the property, which was debutter land devoted to the 
maintenance of the idol Lukhi Narain and to other religious purposes, and that 
he, consequently, could not alienate it; that he did not really, and in good faith, 
execute the miras lease in favor of Fulkumari, and tiiat she was never owner 
and in possession; that, by the alleged miras patta set up by the plaintiffs, 
Pulkumari had only a life-tenure, and therefore could not transfer it; that the 
plaintiffs’ father never purchased it, and that neither he, nor the plaintiffs, had 
been in possession within twelve years previous to the institution of 
the suit, but that the property passed from Gopal Pershad Thakur to 
his son Kishen Pershad Surma, ahas Eaja Babu, and ultimately to 
the defendant Protab Chunder, who had been in possession for a long 

time; that Baja Babu was a man of immoral character and extra¬ 

vagant habits, and that even if a miras patta had been granted and Baja Babu 
^had admitted it, they were not bound by his acts, as they were not his personal 
epresentatives, but his successors in the post of shebait. 

« 

The miras patta was not produced at the hearing. The Subordinate Judge 
found that the miras title had not been established, but gave the plaintiffs a 
decree, holding that they had been a long time in possession, and that, in 
addition, they were in the position of bond fide purchasers for valuable consi¬ 
deration. On appeal, the District Judge was also of opinion that the miras 
title had not been established, and proceeded to dispose .of the question of title 
by twelve years’ possession, and held that, on this ground also, the plaimliffs 
were not entitled to succeed, but he did not specifically deal with the question as to 
whether or not they were bond fide purchasers for valuable consideration. He, 
accordingly, revers^ the decision of the Subordinate Judge. The plaintiffs now 
specially appealed to tiie High Court against that decision. 

• 

Baboo Hem ‘Chunder Bamrjee and Baboo Hurry Mohun Chmherhutty for 
the appellants. 

[562] Baboo Opendro Nath Mitter for the respondents. 

The judgment of the Court (Prinsep and Field, JJ.) was delivered by 

Prinsep, J. —This case arose out of a proceeding under s. 630'’- of the Code 
of Criminal Procedure. "Under that proceeding the present plaintiffs were, as 
they allege, turned out of possession, and they have brought this suit to recover 
possession, alleging the following title: They say that the property originally 
belonged to one Gopal Pershad Thakur, who granted a miras lease of it to his 
daughter, Fulkumari. In the plaint the date of this lease is not given, but 
from subsequent proceedings it appears that the date is Aghran 1244, correspond¬ 
ing with December 1837. They then say that Fulkumari was in possession 
of this property under this lease, and that, on the 7th Jeyst 1276, corresponding 
with 17th May 1869, she sold it to the plaintiff's father, who obtained posses^' 
sion, and that the plaintiffs’ succeeded him in possession, and remained in 
possession until they were ousted by the proceedings under s. 630 of the Code 
of Criminal Procedure. 
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l^e Subordinate Judge was of opinion that the mitas title had not been 
established, but he thought that, as the plaintiffs had been for a long time in 
poss^ion, they ought to recover in this suit; and he further expressed an 
opinion that the plaintiffs are in the position of bo7id fide purchasers for valuable 
consideration. 

Now, with reference to the finding of the Subordinate Judge that the plain¬ 
tiffs had been in possession for a long time, we think that a judicial ofScer of the 
standing of Baboo Gunga Charan Sircar ought to be well aware, that this 
indefinite language and the indefinite form in whicfi the fifth issue was framed 
are wholly inadequate for a judicial decision upon a question of title. In con¬ 
sequence of this indefinite language and of the inexact form of the fifth issue, a 
considerable amount of unprofitable discussion has arisen in this Court upon a 
point which is sufficiently simple. 

• 

The District Judge, on appeal, was also of opinion, that the miras title had 
not been established. For this finding he has [563] given a number of reasons,, 
in all of which we are not prepared to concur. It is not, however, necessary 
for us to enter specifically into these reasons, because we think that there-are 
some of them upon which his finding in respect of the miras patta as a finding 
of fact can properly be supported. 

The District Judge then proceeded to consider the question of title by 
twelve years’ possession, and he was of opinion, upon certain authorities which 
he has quoted, that the plaintiffs ought not to be allowed to succeed upon a 
title Jjy twelYQ years’ adverse possession, because this title had not been set 
out with sufficient distinctness in their plaint. 

Now the question here raised is one upon which there are numerous 
decisions of this Court, which, unless carefully examined, may appear to 
be conflicting; but what these decisions really come to appears to us to 
be this, that where a specific title * has been alleged but not proved, 
and the plaintiff endeavours to succeed in the first Court or second Court 
of Appeal upon a title by twelve years’ adverse possession, he must be 
prepared to show, that this other title by twelve years’ adverse possession was 
raised in the Court of first instance with sufficient clearness, to enable his 
adversary to understand that he claimed to succeed as well by twelve years’ 
adverse possession as by the specific title alleged. Now, if he apply this 
principle to the present appeal, it appears to us that there is little to distinguish * 
this case from that of Shiro Kumari Debt v. Oobind Show Tantt (I. L. R. 2 
Calc., 418). Mr. Justice Markby there says :—“ It is quite clear that when a 
plaintiff claims a title upon twelve years’ possession, he must draw the atten¬ 
tion of the defendant to the fact that he is going to claim a declaration upon 
that title, in order that the defendant may give his own evidence and scrutinize 
the evidence of the plaintiff upon that point, and see whether possession for 
twelve years is proved, and whether he can fiontradict it during any portion of 
that period.” And then, referring to the particular facts of that case, he says 
in a further portion of his judgment:—" The plaintiff says, that he has not 
been himsblf in possession for much more than eleven years, and though he is, 
no doubt, entitled to join the possession of [564] his vendor to his own posses¬ 
sion, yet he has not given the date when his vendor came into possession, nor 
does he even make the general allegation that the possession of his vendor, 
coupled with his own possession, would amount to a period of twelve years.” 
In the cagg before us the date of the original miras patta has not been given, 
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and there is no genersd allegation that the possession of f'ulkumari under the 
miras patta, if added to the possession of the plaintiffs and their father under 
the kobala, would altogether make up a period, of twelve years’ adverse 
possession, which would constitute a good title. Under these circumstances, 
we are of opinion that, so far as regards this second title of twelve years’ 
adverse possession, we ought not to interfere with the judgment of the District 
Judge. 

The District Judge did not distinctly deal with the question to whether 
the plaintiffs were bond fide purchasers for valuable consideration. He says in 
the ninth paragraph of his judgment, that a certain decision of the Privy Council, 
in the case of Bam Coomar Koondoo v. McQueen (18 W. R., 166), has been 
quoted in support of the contention raised before him, and “ no doubt it is a 
sound onebut when he reversed Ahe decision of the Subordinate Judge upon 
four grounds which he has set out at considerable length, he did not proceed 
to show on what grounds the plaintiffs, if bond fide purchasers for valuable 
jDonsideration, ought to fail in this case, the miras patta not having been 
proved. 

Then, as to the title under the miras patta, it is contended before us, and 
wo think with reason, that the plaintiffs were entitled to an order in their 
favor upon the application made by them to the Subordinate Judge to have the 
original miras patta sent for, this patta being on the Gollectorate record. It 
appears that this patta was mentioned in the list of documents annexed to the 
plaint; that an application was made on the 4th June to have the original patta 
sent for from the Gollectorate; and that the Subordinate Judge refused this 
application, because the examination of witnesses had already commenced. 

• 

The District Judge observes that the examination of the witnesses was 
concluded on the following day,—that is, the 6th June. Now it is quite possi¬ 
ble that, if the Subordinate Judge C56ff] had, on the 4th June, complied with 
this request and sent for the patta from the Gollectorate, it would have been 
produced in Court before him before the trial was terminated or the plaintiff's 
had closed their case. 

'We think that, as a general rule, in all cases in which parties apply for a 
summons to compel the attendance of witnesses, or a summons to produce docu- 
*menf^, or apply to have a document sent for under s. of the Code of Civil 
Procedure, the Court ought not to refuse such application, merely because, in 
its opinion, the witnesses cannot be present, or the documents cannot be pro¬ 
duct, before the termination of the trial. In this case there was very grave 
negligence on the part of the plaintiff's in not applying to have this document 
sent for at an earlier stage; and the Subordinate Judge would have been perfectly 
justified ip saying that, in consequence of this negligence, he would refuse to grant 
an adjournment of the case in order tb enable the plaintiffs to do that which they - 
ougl;it to have done at an earlier stage. But we think that the Court 
was not justified in refusing to send for the document, and so denying to the 
plaintiffs an opportunity which might perhaps have been fruitful and favorable 
to them. For these reasons we think that the case ought to be remanded, 
and that the Subordinate Judge ought now to send for the original patta. 
'When that patta is produced bdore him, it will be necessary to decide whether 
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the miras title alleged by the plaintiffs has been established by the patta. He 
must then proceed to consider whether this miras interest is transferable, and 
must reconsider his decision on this point. When these findings of fact are 
sent by the Subordinate Judge to the lower Appellate Court, that Court will 
pronounce its own decision thereupon, and will further proceed to dispose of the 
question whether the plaintiffs are in the position of bond fide purchasers 
for valuable consideration, and, as such, entitled to hold this property, even 
if the miras patta is not proved, and even if the miras interest should not be 
found to be transferable. If Fulkumari was allowed by the defendants to hold 
herself out to the world as the owner of a transferable interest in the property, 
and so to mislead the plaintiffs, it will be necessary to consider whether the 
[566] defqpdants are now estopped by their conduct from saying that she had 
no such inWest. We think that, having regard to the culpable delay made by 
the plaintiffs in applying to the Court to have the miras patta sent for, no costs 
of this appeal ought to be allowed. As t^ the costs of the lower Courts, they 
will abide the final result of the case. 

Case remanded. * 


. NOTES. 

[MO DISCRETIOM TO REFUSE SUMMONS TO COMPEL ATTENDANCE OF WITNESSES: 

Under section 159 (O.R, 16 R.I.) of the Oode of Civil Procedure, the Courts have no 
discretion to refuse sommons to compel the attendance of witnesses even when the application 
is made negligently or with intent to delay the hearing. But in either of the latter cases, the 
Court may properly refuse to adjourn the hearing.— 1C All. 218.] 


[7 Cal. 866] 

The 2nd Jane, 1881. 

PRESEftJT ; 

Mr. Justice Mitter and Mr. Justice Maclean. 


Mahomed Ameer and another.Plaintiffs 

versus 

Peryag Singh and others.Defendants.* 


Suit for Cancellation of Mohurari Lease — Forfeiture—Equitable 
Rehef against Forfeiture — Beng. Act VIII of 1869, 
s. 52—Act X of 1869, s. 78. 

Where, in a mokuran lease, there was a condition, that, in case of non-payment of one year’s 
rent, and its falling into arrears, the mokurari settlement was to bo cancelled, and default was 
made and a suit for ejectment was brought,— 

Held, that, independently of the Rent Act, the defendants should be allowed in equity a 
reasonable time to pay the landlord’s duos in ordor to prevent forfeiture. 

Mothocra Mohun Pal Chowdhry v. Ram hall Boae (4 C. L. R., 469), followed. 

* Appeal from Appellate Decree, No. 2310 of 1879, against the decree of 3, P. Stevens, 
Esq., Officiating Judge of Patna, dated the 7th July 1879, affirming the deotOe of Baboo 
Poresh N^Jh^anerjeo, Subordinate Judge of that district, dated the 25th January 1879. 
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Held also, that the prdvisions of s. 53 of Beog. Act VIH of 1869 are exactly aiiaUar to 
tiiose of «. 78 of Aot X of 1859, and applicable to the case of a mokurari lease; ati^d, therefore, 
that a decree passed in conformity therewith, which allowed fifteen days for the payment of the 
arrears of rent found due and interest thereon, was a good decree. 

This was a suit brought by the plaintiffs to recover arrears of rent, for the 
oan(»^tion of a mokurari lease granted by them tothe defendants, and, to recover 
possession of the lands, the subject-matter thereof. The lease contained a clause 
as follows :—“ In case of non-payment of one year’s rent and its falling into 
C9673 ' arrears, the mokurari settlement will be cancelled ; and in that case, we, 
the declarants, the mokuraridars, or our heirs or representatives, shall have no 
olaifn to the nuzurana money. ” And the plaintiffs alleged in their plaint that 
the rent had fallen into arrears and claimed Es. l,349-9-7|, which sum was 
m!ade up of the rent, Rs. 593, for J;he year 1285, corresponding with the year 
1877-78, arrears for previous years, and damages calculated at 25 per cent.; and 
further claimed that the defendants had,no right to the return of, Es. 4,000 paid by 
them as nuzurana. The defendants, amongst other pleas, denied that the rent had 
‘^fallen into arrears as stated, or that the sum claimed from them was due ; but 
the Subordinate Judge found that the sum of Rs. 722-4-6 was due by them, 
and gave the plaintiffs a decree in accordance with the provisions of s. 62, Beng. 
Aot VIII of 1869, directing that, unless that amount, with interest at 12 per 
cent, from the date of the commencement of the accrual of the arrears up to 
the date of decree, was paid within fifteen days, the tenure should be avoided 
and the defendants ejected. 

From that decree the plaintiffs appealed to the District Judge, and urged 
that the basis of the suit was not the provisions of s. 52 of Beg, Aot VIII of 
1869, but the contract, the terms of which were contained in the mokurari 
lease, and that s. 52 had, therefore, no application. The lower Appellate Court, 
however, following Jan Ali Choiodhry v. Ntttyarmnd Bose (10 W. R., F. B., 12), 
which was decided under Act X of 1859, and holding that, so far as it affected 
the decision in that case, the law un^er Beng. Act VIII of 1869 had not been 
altered, upheld the decision of the lower Court, and dismissed the appeal with 
costs. 

The plaintiffs, accordingly, now specially appealed to the High Court, and 
brought forward the same contentions as they had done in the lower Appellate 
Court. 

Baboo Mohesh Chunder Chowdhry and Moonshi Serajul Islam for the 
appellants. 

Baboo Chmder Madhub Ghose and Baboo Troyluokyo Nath Hitter for the 
respondents. 

[ 566 ] The jud^ent of the Court (Mitter and Maclean, JJ.) was deliver¬ 
ed by 

Mitter, J. —This suit was brotight to recover arrears of rent and also for 
the cancellation of the defendants’ mokurari tenure, this latter prayer being 
based upon the following provision in the mokurari patta :—“ In the case of 
non-payment of one year’s rent, and on its falling into arrears, the mokurari 
settlement will be cancelled; and in that case, we, the declarants, the mokurari¬ 
dars, orour heirs or repr^entatives, shall have no claim to the nuzurana money.” 
The CbUrt of firat instance found that Rs. 722-4-6 was due to the plaintiffs, and , 
as regards the claim for the canoeUation of the mokurari patta, the decree pro¬ 
vides that, “unless the amount, Rs. 722-4-6, with Rs. 12 per cent. in|g|^t from 
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date of the oommencement of the accrual of the arrears up to this day, he paid 
within fifteen days from this day, the tenure will be avoided and defendants eject¬ 
ed.” That decree has been upheld by the lower Appellate Court. It has been 
contended before us, that, under the terms of the patta, the Courts below had 
no option but to decree that the defendants had forfeited the mokurari tenure. 
We do not think that this contention is valid. We are supported in this view 
by the decision in the case of Mothoora Mohun Pal Chowdhry v. Bam Loll Bom 
(4 C. L. B., 469). Pontifex, J., who delivered the judgment in that case, says:— 

“ That the defendants,” that is the tenants, “ having insisted upon their equity 
to prevent forfeiture of the lease, provided they pay the whole of the arrears of 
rent according to the lease, and the costs which have been incurred in these 
proceedings, are entitled to rely upon such equity.” Then he refers to certain 
decisions of this Court taking a contrary view, which decisions have also been 
cited before us and relied upon; and after referring also to the Privy Council 
decision in Duli Chand v. Meker Chand $ahu (12 B. L. B., 439), ruling that 
s. 52 of the Bent Law may be applicable to the case of a mokurari or 
any other kind of tenure of a perpetual nature, he goes on to say,—* 
“ We do not think it necessary to decide in this case whether or not the provi¬ 
sions of the Bent Law actually £ 869 ] apply, because we think that, even if 
they do not in terms apply, we are bound by analogy to that law to apply in 
favour of the defendants an equity similar to the equity there given. We, 
therefore, think that if the defendants pay the whole of the rent due up to the 
present time, with interest according to the stipulations of the original kabuliat 
and patta, and also pay all the costs of the proceedings in both this Court and 
of the Courts below, the plaintiffs ought not to have khas possession decreed 
to them.” The decision of the lower Courts in this case is entirely in 
accordance with the principle laid down here. The District Judge says 
in one part of his judgment: " On the question of damages at Bs. 25 per 
cent, claimed by the plaintiffs, but disallowed by the lower Court, I agree 
with the lower Court in thinking that no special claim for damages has 
been made out; and that the plaintiffs are amply compensated for the want of 
punctuality on the part of the defendants by award of interest at 12 per cent, 
per annum.” It is quite clear that the case cited above— Mothoora Mohun Pal 
Chowdhry v. Bam hall Bose (4 0. L. B., 469)—is an authority in support 
of the decree which has been passed in this case ; but it seems to us further, 
that the Privy Council case, referred to in that judgment, distinctly lays down 
that the provisions of s. 78 of Act X of 1859 apply to the case of a mokurari; 
and we entirely agree with the Judge that the provisions of s. 52 of the present 
Bent Act are exactly similar to those of s. 78 of Act X of 1859. In one of the 
cases relied upon by the learned pleader for the appellants, viz., Mumtaz Bibee 
v. Grish Chunder Chowdhry (22 W. B., 376), Kemp, J., who delivered the 
judgment, says:—“ Section 52 does not apply to the cases of taluqdars 
of the description of the defendants , and, therefore, the Full Bench Buling, 
which has been quoted by the pleader for the appellant, to be found in the 
case of Jan Alt Chowdhry v. Nittyanund Boso (10 W. B., F. B,, 12), is not applica¬ 
ble to this case; that decision applies to the cases of ryots alone. ” It is 
clear from these observations, that the decision in that case proceeded, 
not upon the ground that there is any difference between the provisions 
of 8. 52 of the present Bent Act and of s. 78 of Act X [ 870 ] of 1859, but upon 
the ground that none of the provisions of either of those sections apply to the 
case of a taluqdar. But upon that point the ruling of the Privy Council in 
the case quoted above is just the contrary. We must, therefore, follow the 
Privy G^ympU’s decision quoted above. On both these grounds, viz., that, 
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indepmidently of the Bent Act, the defendants should be allowed, in equity, 
reasonable time to pay the Ig^ndlords’ dues in order to prevent forfeiture, 
and also upon the ground that the provisions of s. 52 of the Bent Act are 
applicable to this case, we think that the decrees of the lower Courts are correct. 

The appeal must be dismissed with costs. 

Appeal dismissed. 


E7 OaL B70] 

The 11th June, 1881. 

Present: 

r 

Mb. Justice Tottrnhai* and Mr. Justice Maclean. 


Shib Chandra Ohakravarti and others.Defendants 

versus 

Johobux and another.Plaintiffs.'*' 


Optional and Compulsory liegistratton—Pnonty of Registered over Unregistered 

Docuimnts—Registration Acts (III of 1877), and (XX of 1866), s. 18. 

Documents the registration of which is optional, executed previous to the Registration 
Act (III of 1877), will not, if unregistered, take effect against later registered documents. 

8, the owner of a seven-anna share in certain property, on the 19th November 
1866, sold a one-anna share thereof to A for Rs. 30, the bill-of-sale not being registered, as 
under the provisions of Act XX of 1866, s. 18, the registration thereof was optional. Sub¬ 
sequently, 8 sold the remaining six annas to other persons; and then, on the 27th September 
1876, sold another one-anna share in the same property to D for Rs. 140, the 
bill-of-sale with respect to this purchase being duly registered under the provisions of Act III 
of 1877. In a suit by A, who had never obtained possession of the one-anna share he bad 
purchased, against 5, £, and the purchasers of the other six-anna shares,—HeW, that he 
was not entitled to succeed, as his bill-of-sale being unregistered was not entitled to priority 
over £*s, which had been duly registered. 

Lachman Das v. Chand (I. L. R., 2 All., 851) followed. 

Ogra 8mgh v. Ablakhi Kooer (I. L. .R, 4 Calc., 536) discussed. 

1671] The facts of this case were as follows :—Shib Chandra Ohakravarti, 
the first defendant, owned a seven-anna share in Taluq Kismut Khamar Dama- 
wara, and he was ousted therefrom in the year 1270, coiresponding with the 
y^ 1863, but recovered possession in the month of Pous 1280, con-esponding 
with December 1872. During the times he was out of possession, the plaintiffs 
alleged that Shib Chandra sold to their father. Sheik Amir, since deceased, a one- 
anna share out of his seven annas, under a kobala dated the 26th Kartic 1274, 
corresponding with the 19th of November 1866, the consideration-money being 
Bs. 30. 


* Appeal fnan Ai^pellate Decree, No. 1092 of 1879, against the decree of Baboo Tr,tTi,qn,a 
Butt, Second Subordinate Judge of Tippera, dated the 16th March 1879, reversing the decree 
of Baboo Ram Chunder Dhur, First Munsif of Nassimnggur, dated the 16th F^yypry 1878. 
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This kobala was not registered, as it was optional to register it under s. 18, 
Act XX of 1866, the Begistration Act then in force ; and its genuineness was 
disputed hy the defendants. 

Subsequently, between the years 1274 and 1283 (1866—1876) Shib Chandra 
sold his remaining six annas share in the property to the defendants, 
appellants, Sheik Mohaju and Sheik Budhya and others; and thus, 
assuming the sale to the plaintiffs’ father to be a genuine one, he had 
exhausted all his interest in the property. On the 24th Assin 1284, correspond¬ 
ing with the 27th September 1876, however, he sold another one-anna share in 
the same property to the two appellants. Sheik Mohaju and Sheik Budhya, for 
Es. 140, and the bill-of-sale was duly registered under the Begistration Act of 
1877. It appeared that neither the plaintiffs, nor their father, had ever taken 
possession of the one-anna share alleged to have been sold under the kobala of 
the 19th Novembe'f1866, and they now, brought the present suit to obtain 
possession thereof against Shib Chandra «,nd all the persons to whom he had 
sold the property. 

The Munsif dismissed the suit, on the ground, amongst others, that the 
appellant’s bill-of-sale having been registered, took precedence over the plaintiffs, 
which was unregistered ; but on appeal the Subordinate Judge reversed that 
decision, holding that the appellants’ purchase was a fraudulent one, and that 
the [872} plaintiff’s kobala was a genuine document, the registration of which 
was optional at the time of its execution; and that, therefore, the appellants’ bill- 
of-sale was not entitled to any priority over it, and consequently decreed the 
plaintiffs’ claim. 

Against this decree the defendants now appealed to the High Court. 

Baboo Jogesh Chunder Boy for the appellants. 

Baboo* Joy Gobind Shome for the respondents. 

The judgment of the Court (Tottenham and Maclean, JJ.) was delivered 
by 

Tottenham, J. (who, after stating the facts, continued):—The first Court 
dismissed the case, holding that the appellants’ registered bill-of-sale took 
precedence of the unregistered one. The second Court reversed the decree 
and decreed the suit, finding (although the point was not raised in the first 
Court or put in the form of an issue) that the appellants' purchase was 
fraudulent; and that, therefore, their bill-of-sale, though registered, could not 
be allowed priority over the plaintiffs’ unregistered document. 

We think that the case cannot be decided on the ground of fraud. There is, 
no doubt, a fraud committed when a person sells the same property twice over, 
but unless the second purchaser has notice of the first sale, it does not always 
follow that he is to be saddled with the consequences. Begistration of sales has 
been established for the protection of purchasers, and though sales for small 
sums may or may not be registered, while sales for larger sums must be register¬ 
ed, a prudent purchaser would always register his purchase as a precautionary 
measure even if it was for a sum below Es. 100. 

It has generally been held that, prior to April 1877, when Act III of 1877 
came into force, a document compulsorily registered did not take precedence 
of a document of which registration was optional: see Bholanath v. Baldeo 
(I. L. E., 2 All., 198), also Ogra Singh v. Ahlakhi Kooer (1. L. B., 4 Calc., 536), 
and cases quot^ therein ; [873} but the present Act has effected a change in 
the law, and it must now be taken to be established, that the principle laid 
down in jJiipe decisions no longer applies to documents governed by Act III ^f 
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1877. Henceforward, documents executed when the previous three Begistra* 
tion Acts were in force, will not, if unregistered, take effect against later regis< 
tered documents : see Oanga Bam v. Banst (I.L.B., 2 All., 481), and Lachman 
Das V. Dip Ckand (Ibid, 851). This last case is a Full Bench decision of the 
Allahabad Court, and though it appears to be in conflict with the case of Ogra 
Singh v. Ahlahhi Kooer (I.L.E., 4 Calc., 536), we still think that that case was 
correctly decided under the former law. It was not decided there that Act I of 
1868, s. 6, protected a document executed when Act VIII of 1871 was in force 
against the provisions of Act III of 1877 ; but it was held, that Act III of 1877 
did not apply to the suit at all, as it was instituted while Act VIII of 1871 
was in force. 

We must reverse the decision of the lower Appellate Court and restore 
that of the Munsif. 

The appeal is decreed with costs. 

a 

Appeal allowed. 


NOTBS. 

tOOBPBTlTIOM BETWEEN BEOIBTERED AND DNREOISTERED INSTRUMENT, 

A—BEFORE ACT III OF 1877:— 

Priority wa.s given on the basis of registration only as between two instruments relating to 
the' same property, the registration of both of which was optional. There was no priority as 
between two instruments one of which was compulsorily, and the other optionally registrable:— 
See 2 N. W. P.. 87. 

B—CHANGES INTRODUCED BT ACT III OF 1877: 

The effect of the act was to give priority as between instruments one of which is compul¬ 
sorily and the other optionally registrable. 

(1) Where both the documents were ex«cuted after the act of 1877 came into force, the 
document compulsorily registrable and registered undoubtedly takes precedence over another 
document optionally registrable and not registered:—See 9 C. W. N. 14. 

(2) Also where a document optionally registrable was executed before the Act 111 of4677, 
and another compulsorily registrable was executed and registered after Act III of 1877, the 
latter will undoubtedly prevail over the former. 

Bee 20 Bom. 158; 11 Cal. 661; 2 All. 431; 3 A. W. K. 104 ; 5 All. 593 ; 3 A. W. 

N. 186; 

(S) But as between two instruments one of which is compulsorily registrable and registered, 
and the other which is optionally registrable and not registered, both of them having been 
Executed before the Act III of 1877 (but subsequent to Act XVIof 1864,) decisions are conflict¬ 
ing as to whether priority is given by the Act III of 1877. 

. (a) Borabfty High Court:— 

Holds that there is no priority dn the score of registration. 

Bee 5 Bom. 442 ; 5 Bom €53; 6 Bom. 168; 18 Bom 220. 

(b) AUithahad High Court:— 

Decisions are conflicting. There is no priority according to 2 All. 198 ; 4 A. W. N. 
136; 6 A. W. N. 16 ; 9 A. W. N. 19. 

t There is priority according to 5 All. 447 ; 3 A. W. N. 87. 

(c) MoAtm High Coiirt :— 

There is priorityr— 3 Mad. 78 ; 8 Ind. Jur. 554; 5 Mad. 174. 
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(d) Qaleutt* High Court:— • 

There is priority:—7 Cal. 670 ; 9 C. L. R. 224. 

C-EXISTIHO LAW:— 

With the exception of the provision “or to any.of this Act,” Section 50 of 

the present act is a verbatim reproduction of section 50 of Act m of 1877. Hence the deoi- 
bions under that act are still good law. 

N. B. A person claiming under a registered instrument cannot avail himself of the 
provisions of section 50 if he took with notice of the earlier unregistered instrument. 

See B.L.R. A. C. 8 , 5 Cal. 338 ; 13 Cal. 70 ; 10 Bom. 106; 20 All, 252 , 28 All 316; 3 
M.L.J. 54 ; 12 Mad. 605.J 


[7 C*l. ,*673] 

The 3rd June, 1881. 

Present: 

Sib Eichard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Nobin Krishna Bose and another.Defendants. 

versus 

Mon Mohun Bose and others.Plaintiffs.* 


Voluntary Payment—Arrmrs of Bent — Mistake—Payment under a Mistake. 

The plaintiffs, believing that they held four-anna share, and the defendants the 
remaining twelve-anna share, in a putni, the revenue of which was in arrears, paid to the 
zemindar, on the 8th of March 1876, a portion of the arrears corresponding to the share in the 
patui to which they considered themselves entitled. It was afterwards decided, in a suit between 
the parties, that the plaintiffs were not entitled to any share in the patni, and that the 
defendants were entitled to the whole sixteen annas thereof. Subsequently to this 

decision, the defendants, in paying up the arrears of revenue due on the patni, took the 
benefit of the payment made by the plaintiffs on the 8th of March 1876, and paid in only so 
much as, together with the previous payment, made up the whole arrear. The plaintiffs then 
brought the present suit to recover from the defendants the amount of the payment made to 
the zemindar on the 8th of March 1876. 

Held, that the payment was not a voluntary payment, and that the plaintiffs were entitled 
to recover. 

The facts of this case were as follows':—In a certain patni, the jama of 
which was Es. 2,011-8-10, the plaintiffs alleged that they held a four anna 
share, and the defendants the remaining twelve annas ; and that the jama which 
they had to pay was Es. 504-14-2i. The defendants alleged that the plaintiffs 
had no interest whatever in the patni, but that they were darpatnidars of afour- 

* Appeal from Appellate Decree, No. 673 of 1880, against the decree of Baboo Bhooputd 
Roy, Subordinate Judge of East Burdwan, dated the 6th February, 1880, reversing the 
decree Khetter Prosad Mookerjee, Munsif of Oulna, dated the 16th June 1879. 
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anna share under them. In this state of matters the defendants, in 1874, insti¬ 
tuted a suit against the plaintiffs to recover certain arrears of the rent of the 
alleged darpatni. In that suit the extent of ]ama for which the plaintiffs were 
liable, namely, Es. 504-14-21, was not disputed, nor was there any dispute as to 
the amount of arrears claimed. The only question was, whether the plaintiffs 
were some of the patnidars as they claimed to be, or darpatnidars, as the 
defendants alleged them to be. The Munsif who tried that case dismissed it, 
on the ground that the plaintiffs were not darpatnidars, but the holders of a 
four-anna share in the patni mehal. That decree was dated the 29th of 
March 1875. The defendants appealed, and the cause was remanded. The 
Munsif who tried the case after the order of remand found, that the plaintiffs 
and the defendants were descendants of a common ancestor, and that the 
plaintiffs were entitled to a four-anna share of the patni; but he decreed the 
claim of the defendants, on the ground that the plaintiffs had always paid 
their rent through the holder or lioJders of the twelve annas share. That 
decree was dated the 2nd of May 1876. Before this decree was 
made, the plaintiffs, on the 8th of March 1876, paid to the zemindar the 
‘sum of Es. 225 on account of their proportion of certain arreai’s of revenue 
then due on the patni mehal. 

£878] Two appeals were preferred against the decree of the 2nd of May 
1876,—one by the defendants against the finding that the plaintiffs were entitled 
to a four-anna share in the patni, and the other by the plaintiff’s against the 
decretal order. These two appeals were disposed of in favour of the defendants, 
and then there was a special appeal by the plaintiffs to the High Court. It 
was ultimately decided in that suit that the plaintiffs were not entitled to any 
share in the patni, but were merely darpatnidars of the four annas share of the 
moujsa. 

Though the revenue of the patni was in arrear at the time of the payment 
to the zanrindar in March 1876, yet it did not appear that any steps had been 
taken by the zemindar to recover it. The defendants afterwards proceeded to 
pay the revenue, but, finding that a portion had been previously paid by the 
plaintiffs, thev paid in only the additional sum required to make up the total 
amount then in arrear. After this, and after the final decree in the suit of 
1874, had settled the respective i)ositions of the parties, the plaintiffs repeatedly 
demanded from the defendants the sum paid by them to the zemindar ; and in con¬ 
sequence of there refusal to pay, the present suit was instituted on the 7th March 
1879. The defence was, that the payment was a voluntary one, and made 
for the purpose of being used as evidence in the suit of 1874. The Munsif 
dismissed the suit, but this decision was reversed on appeal to the Subordinate 
Judge, who found on the facts that the plaintiffs had paid the money to the 
i^mindar bond fide, believing that they were entitled to four-anna share in the 
patni. The defendants appealed to the High Court. 

Baboo Bashbehary Ghose for the appellants.—The defendants are not liable 
for this money. The payment was made by the plaintiffs not for the purpose 
of paying a debt of the defendants’, but for paying a debt of the plaintiffs’ own. 
The payment was made prematurely— Luckhee Kant Doss v. Shib Chunder 
Chuckerbutty: (12 W. E. 462), and being purely voluntary, cannot be recovered: 
Miusamut Ashtbun v. Baboo Bam Proshad Das, (1 Shome’s Law Eep., 25), Bam 
Tuhul Singh v. Biseswur Lall Sahoo (L. E., 21, A., 131,143-4). Section 69 of 
[876] the Contract Act is in my favour. [Garth, C. J. —If the money was 
paid to the landlord by mistake, as the Court below finds, the plaintiffs could 
recover it from the landlprd. How you have adopted the payment made to the 
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landlqird as if it had been made by yourself. This is not'money paid to your 
use. It is money paid under a mistake, which you have taken the benefit of— 
taken it into your possession as it were.] 

Baboo Hemchunder Banerjee for the respondents was not called upon. 

The judgment of the Court (Gaeth, C. J., and McDONBLL, J.) was deli¬ 
vered by 

Garth, C. J. —This is a suit for the recovery of Bs. 225 from the defendants 
under these circumstances ; * 

The plaintiffs had sued the defendants to recover possession of four annas 
of a patni estate, of which the defendants claimed the whole, %nd were admit¬ 
tedly entitled to the other twelve annas. The real question in that suit was, 
whether the plain^ffs were entitled to the fbur annas as patnidars, or whether 
they held them as darpatnidars, the defeddants being the holders of the whole 
patni. * 

In that suit the plaintiffs got a decree as patnidars in the first Gout; but on* 
appeal the case was remanded for some further evidence to be taken. In that 
state of things, and whilst the plaintiffs Imid fide believed themselves to be 
entitled to the four annas, they paid into the ;!;emindar’s sherishta Bs. 225 on 
^count of the revenue for that share. But as it was eventually decided that 
the plaintiffs held the four annas, not as patnidars, but as darpatnidars, it 
turned out that the Bs. 225 was paid for the defendants’ benefit, and as part of 
their revenue to the Government, so the plaintiffs brought this suit to recover 
from the defendants that sum. 

The first Court dismissed the plaintiffs’ suit, on the ground (amongst 
others) thjit it was paid in bad faith, with the object of making evidence of their 
alleged patni right. 

The Subordinate Judge, in a very careful judgment, has come to the con¬ 
clusion that the plaintiffs’claim should be decreed, [577] on the ground (amongst 
others) that, in making this payment, the plaintiffs believed themselves 
interested in doing so. 

We think that this conclusion of the Subordinate Judge may be properly 
confirmed, though we doubt whether his judgment can be supported upon the 
grounds which he mentions. We think that his conclusion may be supported 
upon this principle that where a payment is made by one person for the benefit 
of another, and that other afterwards adopts that payment, and avails himself 
of it, the sum becomes money paid for his use. 

The plaintiffs, bond fide believing themselves to be the owners of the four- 
annas share, paid the revenue of it to the zemindar. The defendants then paid 
the revenue on the remaining twelve annas ; when they did so, they must have 
found that the revenue on the four-annas Irad been paid bv the plaintiffs ; and 
they availed themselves of that payment *by the plaintiffs, only paying, or 
offering to pay, to the zemindar the revenue on the remaining twelve annas. 
We think that, under these circumstances, the Bs: 225 so paid by the plaintiffs 
became money paid to the use of the defendants ; and that the judgment of the 
Court below can be supported upon that ground. No doubt the justice of the 
case is entirely with the plaintiffs. 

The appeal is dismissed with costs. 


Appeal dismissed. ‘ 
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The 3Ut May, 1881. 

Present; 

Sir Eichard Garth, Kt,, Chief Justice, and Mr. Justice McDonell. 


Farbath, Chund Deb.Plaintiff. 

versm 

Ain>ud-I^en and others.Defendants. 


Co-Sharers — Partition—Portion of an Estate — Parties. 

The owner o( a twelve annas share in a joint zemindari granted to the plaintiff a mokurari 
* lease of his share in a small portion of land within the zemindari. The owners of the remain¬ 
ing fotlr annas share granted a patni of his share in the whole zemindar! to the defendants. 
The plaintiff brought a suit against the defendants for partition of the small plot of land. 

C«78] Held, that such a suit would not lie, because the zemindars were not made parties; 
and also that a partition could not be enforced of a part of the estate held by the defendants, 
who, if the plaintiff’s claim was allowed, might, in respect of the same estate, be subjected 
to many claims for partition at the suit of persons m the plaintiff’s position. 

In this case it appeared, that one ^onwar Ali was a twelve annas share¬ 
holder in a certain undivided zemindari, the remaining four annas of which 
were held by certain persons known as the heirs of Nasiruddin. On* the 4th of 
August 1877, Monwar Ali gave to the plaintiff a mokurari lease of a certain 
plot of land within the zemindari, which plot was defined by metes and bounds, 
and was in extent about one-fiftieth of the whole zemindari. The whole 
zemindari being joint, this lease, of course, only covered twelve annas of the 
rents and profits of the plot of land. The heirs of Nasiruddin had given a patni 
of their four annas share of the whole zemindari to the defendants ; and this 
suit, which was for partition, was instituted, on the 13th of November 1878, 
by the plaintiff, the mokuraridar of the twelve annas share of the small plot, 
against the defendants the patnidars of the four annas share of the whole 
estate. 

The suit was dismissed in the Court of firat instance, on the ground, that 
the plaintiff, being interested in a fractional part of the estate only, could not 
sue the co-sharers of the whole estate for a partition. This decision was upheld 
on appeal by the Subordinate Judge, the material portion of whose judgment 
is as follows:—“ The plaintiff and defendants are not sharers in the same tenure 
under one and the same proprietor.. Their tenures are separate, under different 
proprietors. The law says, that a sharer may sue for partition. As neither the 
plaintiff is the sharer of the patni held by the defendants, nor the defendants 
are the sharers of the Mokurari tenure held by the plaintiff, I consider that the 
plaintiff has got no power in him to call upon the defendants by notice to join 
him in apportioning the lands of two separate tenures. Such a partition will, 

* Appeal from Appellate Decree, NC. 3473 of 1879, against the decree of Baboo Uma 
Chum* Kastogiri, Sabtndinate Judge of TS^era, dated tdie SOth July 1879, affirming the 
decree of BabM Bam Ghunder Bhur, Hunsiz <A Bamunberia, dated the 10th 
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in fact, be a partition between the proprietor of a twelve annas share and the 
proprietors of a four annas share in the zemindari, and this cannot be done 
in a suit in which they are not parties. There is also another difficulty 
[579} of assorting the jama of each of the two shares. To allow the {daintiff to 
hold separately a certain portion of the lands as lands of the twelve annas share, 
while the proprietors of the two shares hold all other lands jointly, is to annihi¬ 
late the right of the proprietors of four annas share thereto. Neither has the 
proprietor of the twelve annas share authorized Jihe plaintiff, nor have the 
proprietors of the four linnas share given power to the defendants, by express 
terms, in the pattas, to make a partition beWeen them. The appeal is dismissed 
with costs.” The plaintiff appealed to the High CSourt. 

Baboo Joy GoMnd Shome for the appellant. —The learned Judge was wrong 
in holding that this suit could not be maintained ; the case is on all fours with 
that of Bani Samasundari Debt v. Jardine, Shtnner, and Co. (3 B. L. B., App., 
120 ; S. 0., 12 W. B., 160); see also Bam Pershad Narain Tewaree v. The Couft 
of Wards (21 W. B., 152). 

Moonshi Serajtil Islam for the respondents.—This suit is not maintainable. 
A partiton of a portion of a share cannot be had, unless all the portions are inolu- 

in the suit. The person who bought the interest of the zemindar in one 
plot, cannot compel a partition of that plot alone; the zemindar could 
not do it, and a purchaser from him has no higher rights than he himself 
could have. In Bani Samasundari's case (3 B. L. B., App., 120; S. 0., 
12 W. B., 160), the whole sixteen annas were divided; and in Bam 
Pershad Narain Tewaree v. The Court of Wards (21 W. B., 152), all 
the parties were before the Court. In this case the titles under which the 
parties held are distinct and separate. The respondents are not joint with 
the appellant. [The cases of Baboo Lalljeet Singh v. Baboo Raj Coomar Singh 
(25 W. B., 353), and Buttun Monee Dutt v. Brijo Mohun Dutt (22 W. B., 339) 
were referred to]. • 

Baboo Joy Gboind Shome in reply.—The patnis in Bam Samasundari’s case 
(3 B. L. B., App., 120 ; S. C., 12 W. B., 160), were given by different parties 
as in this case; and, as in that case, the owners of the whole sixteen annas 
df the plot of which we seek partition are before the Court. It is not necessary 
that the interest of each party should extend [580] to the whole estate in 
order to get partition: Suppose there were twenty zemindaries, why should not 
the mokuraridar of one or more get a partition if he pleased ? The zemindar’s 
rights do not limit ours; these are all the lands we hold jointly with the defen¬ 
dants, and we are entitled to a partition of them. 

The judgment of the Court (Gabth, C. J., and McDonbll, J.) was deli¬ 
vered by 

Garth, C. J.— ^The plaintiff sued for a partition, and the facts are these ] 
Monwar Ali is the owner of an undivided tVrelve annas share in a mouza, and 
Ali Kasim and others are entitled to the remaining four annas. The defendants 
have obtained a patni of the four annas share, and the plaintiff has obtained 
from Monwar Ali a mokurari of a small portion of the twelve annas share. 
Under this mokurari, he has an undivided twelve annas share in a small area 
of a mouza. The entire mouza held in joint possession consists of upwards of 
100 drones of land; and the portion in which the plaintiff has a twelve-anna 
share is less jihan two drones. Under these circumstances, the plaintiff sues 
the delaadft^ts for a partition,—^that is to say, he prays to have the small 
area in which he has a twelve-anna share divided as between him an^ 
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four annas patnidar. Neither of the semindars is made a party to the suit; 
Mid the defendants objeot that, in i>oint of law, the plaintiff is not entitled to 
the paristion. 


Both the lower Courts have dismissed the plaintiff’s suit. The Munsif 
has dismissed it upon the ground, that the lessee of twelve annas of part of 
the joint estate has no right to a partition against a lessee of four annsiS of 
the entire estate; and also, that if such a partial partition were allowed between 
tenure-holders of portions of entire properties, it would lead to great expense 
and inconvenience. The Subordinate Judge gives several reasons for his 
decision. He says,— first, that the plaintiff and defendants are not sharers 
in the same tenures under the same proprietors. They have separate 
tenures under different proprietors and that, as the plaintiff is not a sharer 
in the defendants’ patni, nor the defendants sharers in the plaintiff’s mokurari, 
neither party has a right to enforce a [ 681 ] partition against the other ; 
secondly, he says, that such a partition would be an unlawful interference 
with the rights of the zemindars, that they are not made parties to the suit, 
and - that such a partition cannot be made without their concurrence; and 
thirdly, he considers, that to allow the four annas share to be thus subdivi¬ 
ded, would be injurious to the four annas patnidar. 


It has been argued here on special appeal, that a partition may legally be 
enforced as between tenure-holders of the same zemindari, as long as between 
them they are entitled to the whole sixteen annas in the particular area sought 
to be partitioned ; and that it is no ob}ection to such a partition that the parties 
hold separate tenures under separate owners of the zemindari. It is said that 
partition would not affect the rights of the zemindars, either inter se or as 
against their respective lessees ; and it would only be in force during tjhe lessees’ 
interests. If either the defendants’ patni or the plaintiff’s mokurari were to 
determine, the partition would be at an end. 


We think that the judgment of the lower Courts should be confirmed, for 
the following reasons :— 

First, that a partition of this kind cannot legally be enforced without the 
zemindars being made parties to the suit; and secondly, that a partition cannnt 
be enforced ofm part of the estate held by the defendants. The defendants 
entitled, by right of their patni, to an undivided four annas share in a large 
estate of 100 drones ; and if the plaintiff’ was entitled to compel a partition as 
against the defendants of an area of two drones only, the defendants might, in 
respect of the same estate, be subjected to forty or fifty claims for partition at 
the suit of forty or fifty different persons, each of whom is in the plaintiff’s posi¬ 
tion, and might be put to great expense in consequence of his estate being 
divided into forty or fifty separate areas. 

The appeal is dismissed with qpsts. 


Appeal dismissed. 
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(PABTUX. PABTITMlI-SeMit;— 

(1) When some only of tbe co>owa6ts aepnvate, the others remaining joint. 

(3) When a portion only of the family probities are divided, while the rest oontinnes 
undivided. 

I Omo:— 

As regards the question whether the ecjtoration nf some of the members (d a joint fomily 
effects a separation of all, the decisions of the various High Courts are by no means uniform. 
But the foUowing propositions arq fairly settled ;— 

(a) When some oo-paroene^s separate from the Mhers there is no presumption that the 
latter remain joint. This is settled by the »ivy Coimoil decision in 30 Cal. 126, 
followed in 33 Mad 366. 

(b) Not is there any presumption under the same circumstances, that the others have 
becoipe divided.—See 81 Mad. 488. 

(e) Any agreement between the remaimng co-parceners to remain united must be 
proved like any other fact.—30 Cal. C;; 16 0. L. J. 311 ; 6 Ind. Cas 796 ; 

13 Bom. li. B. 287. 

(d) The separation of some of the co-parceners is not ipso facto a separation of all:— , 
4 M.I. A. 137, 168 ; 11 M. I. A. 369, 380 ; 4 I. A. 247, 256. 

(e) But where it is necessary, in order to ascertain the share of an outgoing oo-parcener 
to fix the shares of the others, the serration of one may amount to the virtual 
separation of all. 31 Mad. 482 ; 6 Ind. Cas. 796. See however. Sircar’s Hindu 

^ Law p. 279 (4 £dn.) 

IICmu:— 

(a) By agreement of parties. There can be a partial partition in this sense, by 
agreement of parties. 25 Mad. 149, 157. 

(b) By Suit. 

GENEBAL PBINCIPLES. 

The general principles that can be deduced from the many conflicting cases on the 
subject are l^t there is no hard and fast rule against partial partition in all cases, that the rule 
does not belftng to Hindu Law, but is a creature of judiciary law, and being based primarily 
on considerations of equity and convenience, belongs more to the province of prooossual than 
substantive law. Bee <34 Mad. 269 (F. B.) at p. 270 ; 23 M. L. J. 64 at 70. 

Hence the defendants in suit to partial partition are not entitled to have the suit diemissed 
hut are entitled to ask that all properly Iwble to be divided should be biou^it into hot^ 
pot and all the equities between tlm parties should be finally adjusted. Sm 23 M. L. J. 64 
at p. 70. 

faiir olaMes of Caaes. 

. The four classes of cases in which a suit may be brought for partial partition, with their 
different results are shown below in a tabular form. * 


Cases. 


Besult. 


Decisions. 
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[882] me and June, 1881. 

Pebsent : 

Sm Eichard Garth, Kt., Chief Justice, and Mr. JusncB McDonedl. 


Bibse Syefun.. .Plaintiff 

versus 


Budder Sohay.Defendant.’’^ 

• 0 

• ■ "■ 

I 

Landlord and Tenant—Suit far Bent — Evidence—Pha of Payment—Onus 

. of Proof . 

In ft suit by ft Iftndlord aiptinst his tenant lor arrears of rent due for a portion of the year 
1383 (1876), the defendant pleaded payment and called as his witness the plaintiff’s agent 
who admitted the receipt of certain payment, from the defendant’s under-tenants during the 
time for which the arrears were demanded; but swore that they were payments made in respect 
of arrears due on account of previous years. The lower Appellate Court, reversing the decree 
of the Court of first instance, gave the defendant credit for the paymenis so admitted. 

HeU, that the lower AppoUate Court was wrong ; that the defendant having 'pleaded pay¬ 
ment “was bound to prove that the admitted payments were in respect of that portion oi the 
year 1388 for which the arrears were claime^. 


Seoiaon 12 of the Rent Law applies to receipts given directly by the landlord to the tenant, 


and not to receipts given to third persons. 






This was a suit by a landlord against his tenant, instituted in theEeveil,fe 
Court of the AssistanrCommissioner of Paohamba, under cl. 4, s. 23, Act X of 
1859, and s. 12, Act VI of 1862, for the recovery of Es. 1,000 as principal, and 
^Ms. 250 damages, being arrears of rent for the^|^,|^ (1876). The defence 
that the plaintiff collected the rent claimel frith' the defendant’s under* 
lenants, and the plaintiff’s agent was called as a witness for the ddendant. 

^mifiisfld payment of certain sums from under-tenants in 1283 (1876), but 
Iwted they were not paid on account of rent for 1283 (1876), but for the previous 
yeax. The Court of first instance gave the plaintiff a decree for the full ainouht 
ftiftimfld with costs, on the ground that the defendant had failed to'prove the 
payments alleged by him. 

* Appeid from the Decree, No. 414 of 1880, against the decree of B. Towers 

O ffic ia ting Jpdh^ Commission^ of Ghdsa Nagpore, dated the 8th December 1879, 
modifying ilte decree of l^jor L> Blatht^y^ Assistai^^^i^^^gl^^er of Fachamto, dated tlm 
JPth Uaroh 1879. 
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[883] The defendant appealed to the Court of the Ju^oial Commissioner 
of Chota Nagpore, who gave him a decree for the sums paid in 1283 (1876). 
The plaintiff appealed to the High Court. 

Mr. Sandel for the Appellant. 

Baboo Nil Madhub Sen for the Eespondent. 

The Judgment of the Court (Garth, C. J., and McDoNEiiL, J.) was 
delivered by 

Garth, C. J. —We think that the lower Appellate Court has made a very 
serious mistake in this case in finding in favour of the defendant upon the 
plea of payment, without any evidence whatever to support that finding. 

It was not denied that a certain sum for I’ent had become due to the 
plaintiff from the defendant for the year 1283,-but the defendant’s plea was that 
those sums had been paid. The onus was entirely upon the defendant to prove 
this plea, but instead of going into the witnetes-box himself, or at any rate calling 
his agent in order to prove the payments (which, if the pleas were true, they 
could readily have done), what the defendant did was this: He called the 
plaintiff’s agent as his own witness, and he produced certain receipts of sums 
which had been paid in 1283 ; and the plaintiff’s agent was then asked, 
whether those sums were not received The plaintiff’s agent acknowledged that 
they were received, but not in payment of rent for the year 1283. He stated 
that they were paid for the previous year, 1282. That is really the only evidence 
that WAS given upon the subject. It directly negatives the defendant’s ease , 
and yet, strange to say, the .Judge has found in Llia defendant’s favour. The 
very fact of the defendant and his agent not coming into the witness-box 
afforded of itself a strong presumption against the truth of the defendant's 
case. If thp payments were really made for the year 1283, no one could 
know it better than the defendant and his agent, and there does not appear 
the least reason why one or both of them should not have been called. Instead 
of that the defendant chooses [98«J to call the plaintiff’s agent, and the 
plaintiff’s agent proved the case against him. 

It does not at all follow, because certain sums were paid to the plaintiff 
in t^e year 1283, that they were therefore paid for the rent of the year 1283. 
t||P Judge himself says, that the accounts between the plaintiff and the defen¬ 
dant appear to have been kept in a very loose manner, and thatr there is no 
doubt that Khaj'ah Mahomed .Ian, who is the plaintiff’s ag^^nt, was allowed to 
receive rent from the under-tenants, and to place it to the defendant’s credit. 
This circumstance made it, in our opinion, the more necessary, that the 
defendant’s plea of pavment fhouldhave been strictly proved; instead of which, 
all that appears is this. It,is «(hown by certain receipts, A, B, and G, tliat 
the plaintiff's agent received from under-tenants of the defendant in the year 
1283 certain rents due from those under-tenants for that same year; but it 
does not at all follow that the defendant’s rent, in payment of which thos© 
sums were received from the under-tenantsr, was the rent due for the year 
1283. If he had not in fact paid his rent for the year 1282, the sums received 
from the under-tenants would have been properly credited to the rent of the 
year 1282.' 

The defendant has no right to abstain from offering (either by himself or 
his agent) any evidence or information to the Court ; and then to call the 
plaintiff’s agent as a witness, and ask the Court to discredit him when he 
disproves his case. a 
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Then the Jud^e seems to think, that because in the receipts which the 
plaintiff gave, the year was not stated in respect of which the rent was paid, 
that raises a presumption against the plaintiff that the rent was paid for the 
year in which the payment was made. We entirely dissent from this view. In 
the first place, we think that s. Iti of the Bent Law, to which the Judge refers, 
applies to receipts given directly by the landlord to the tenant, and not to 
receipts given by the landlord to third persons, who probably would not 
understand anything of the state of accounts as between the landlord and his 
tenant; and in the next place, the fact of the landlord not stating in respect 
of what year the payment is made, cannot raise any presumption in favour 
of the tenant, that the rent was paid in respect [589J of any particular year. 
The tenant himself should take care, when he makes the payment, that the 
receipt is in the proper form. If he does not see to that, he has no right to ask 
the Court to presume anything ip his favour from the omissimp in the receipt. 

The case will be remanded to the lower Appellate Court to be re>tried with 
reference to these observations; And the Judge will be at liberty to receive 
further evidence on either side. 

Case remanded. 


[7 Cal. MS] 

The 14th June, 1881. 

Present : 

Sib Eichabd Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Godadhar Dass.Third Party 

versus 

Dhunput Sing.Second Party. ^ 


Land Acquisition Act (X of 1870)—Apportionment of Compensation-money — JSamindar — 
Patnidar — Darpatnidar—Construction of Document. 

Where a patni and a darpatni has been given of land, which is afterwards acquired by 
-the Government for public purposes, under the provisions of the Land Acquisition 
zamindar is, generally speaking, entitled to as much of the compensation-money the 
patnidar is. 

As a rule, ryots having a right of occupancy m such land, and the holders of the 
permanent interest next above the occupancy ryots, are the persons entitled to the larger 
portion of the compensation-money. 

The principles on which compensation-money should be apportioned among the different 
holders discussed and explained. 

Construction of darpatni lease. 

In this case it appeared that th& Baja of Burdwan granted a patui lease of a 
certain zamindari in the district of Dinagepore to Boy Dhunput Singh, who 
granted a darpatni lease thereof to one Gt^adhar Doss on the 6th February 
1868. A portion of this land, amounting to about five bighas, was taken up by 
the Government for public purposes under the provisions of the land Acquisition 
Act, X of 1870; and the question in this case was, how the money which was 


* Appeal from Onginal Decree, No. 336 of 1879, against the decree of L. B. B. King, 
Esq., Judge of Dinagej^re, dated the 24th Sqitember 1879. 
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awarded by the Government should be apportioned. The, kabuliat given by 
£586] the darpatnidar to the patnidar on the 6th of February 1868 provided, 
that should any land included in the lot, be taken by Government when 
required, or should it be included in the road, in that case you will allow me a 
deduction of the rent-jama for that portion of the land, if you get deduction 
from the patni-jama of the zamindar for the same; I have no concern with the 
consideration-money paid.” The District Judge of Dinagepore, whose judgment 
was as follows, awarded the whole of the compensation to the patnidar:— 

“ This reference has arisen from the acquisition of certain land for railway 
purposes. The parties claiming interest in the land ^ave agreed to the amount 
of compensation awarded, and the question for determination is the apportion¬ 
ment of that amount between these claimants—the zamindar, the patnidar, 
and the darpatnidar. The zamindar’s interest in the land is not affected 
so long as he receiveathe rent reserved by his* lease His security for this rent 
is not appreciably lessened, since only a small fraction of the tenure has been 
taken up, and the amount of rent cannot bb lessened, as the patnidar, through 
his pleader, undertakes to make no claim for remission. The zamindar can, 
therefore, lose nothing ; and has, in consequence, no just claim to any part of 
the compensation. On similar grounds, it is argued that the patnidar has no 
claim as against the darpatnidar, and that the latter should receive the entire 
amount awarded; hut this is stated on the part of the patnidar to be opposed 
b]^ & special provision of the darpatni lease. The clause so relied on rans as 
follows:—‘ If any land belonging to the estate is taken up for roads, or at the 
necessity of Government, and in case of your having an abatement in the rent 
of the said land in the patni dowl jama from the zamindar, you shall have to 
allow me too, a reduction accordingly. I have no concern with the price.’ 
For the patnidar it is contended that the word ‘price ’ here means the price 
paid by Government for land taken up, while for the darpatnidar the word is 
said to mean the price paid for the darpatni lease to the patnidar. The latter 
construction does not appear to me to be admissible. The darpatnidar could 
not well say he would have no concern witlj the price he was paying, and there 
being* £887J no reference m the immediate context to this price, it would scarcely 
be referred to thus briefly as ‘ the price.’ The word naturally refers to the 
land supposed in the same sentence to be taken up by Government, and the 
must be considered to have waived any claim to the price of that 
land.' By virtue then of his special contract with the darpatnidar, the 
patnidar is entitled to the compensation awarded, and will receive the whole 
of this amount with his costs in equal proportion from the zamindar and tlie 
darpatnidar.” The latter appealed to the High Court. 

Baboo Grija Sunker Mozoomdar, for the Appellant, argued, that all the 
compensation ought to have been awarded to the darpatnidar, as he w'as the 
person solely affected, and that the Court below w'as wrong in its construction 
of the darpatni lease. 

Baboo Qurudas Banerjee and Baboo Snnatk Das, for the Respondent, 
argued that, under the general law, the pafnidar was entitled to the abate¬ 
ment— Horokissen Banerjee v. Joif Kissen Mookerjee (1 W. R., 299), Been 
Dyal Lai .v. Mmsamut Thukroo Koonwar (6 W. R., Act X Rul., 24j, Baye 
Kissory Dassee v. Ntlcant Day (20 W R., 370); Sreenauth Mookerjee v. Mahara¬ 
jah Mahatap Chund Bahadoor (S. D. A., 1860, p. 308), Gordon, Stuart and Co. v. 
Maharajah Mahatap Chund Bahadoor (Marshall, 490); and that there was 
nothing in the darpatni lease to take away the patnidar’s legal right. 

' Cur. ad. vult. 
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The Judgment of the Court (Gabth C. J., and McDonbll, J.) was deli¬ 
vered by 

Garth, C. J.— We think that the District Judge has taken an erroneous 
view of tl>e rights of the parties. The amount in question is inconsiderable; but 
the principle upon which the case depends is an important one; and as we had 
some doubt whether the view which we were at first disposed to take was 
correct, we have had the case argued a second time. 

[588] Under the Land Acquisition Act of 1870, the Government took a 
small piece of land, containing rather more than four bighas, in the district of 
Dinagepore, for the purposes of the northern Bengal State Railway. The 
agreed amount of compensation in respect of the whole of this land was 
Rs. 104-4-2 ; and three claimants only appeared—the Raja, who was the zamin- 
dar, the patnidar, and the darpatnidar. The District Judge held, that so long 
as the zamindar continued to receive from the patnidar his entire rent under 
the patta, without any abatement in respect of the land in question, his 
interests would not be affectedAnd as at the hearing of the case.,in the 
Court below the patnidar undertook, through his pleader, to pay the whole 
rent to the isamindar, without diminution, the District Judge held, that the 
zamindar was entitled to no part of the compensation. Then, as regards the 
darpatnidar, the District Judge held, tliat, under a particular clause in the 
darpatni patta, he was disentitled to any compensation. That clause ran as 
follows:— 

“ If any land belonging to the estate is taken up for roads, or at the 
necessity of Government, and in case of your having an abatement in tlie rent 
of the said land in the patni dowl jama from the zamindar, you shall have to 
allow me too a reduction accordingly. I have no concern wdth the price." 

The only question which appears to have been raised in the Court below with 
reference to this clause, was as to the meaning of the word ‘ price. ’ The patnidar 
contended that it meant the compensation paid by the Government for the 
land taken; whilst the daipatnidar contended, that it meant the price or premium 
paid by him to the patnidar for his dnrpatni. Upon this point the Judge decided, 
very justly in our opinion, that the patnidar was right, and that the word 
‘ price ’ meant clearly the compensation payable by the Government; and as he 
considered that this was the only question between the parties, he held that, by 
this clause, the darpatnidar had relinquished his right to any compensation; and 
he, consequently, awarded the whole sum to the patnidar. 

We think that he was wrong in two respects. In the first place, he should 
have awarded some portion at least of the com-[S89]pen8ation to the 
zamindar ; and in the next, we think that, in the construction which he put 
upon the clause in the darpatnidar’s patta, one very material point was over¬ 
looked. 

As regards the zamindar it is a mistake to suppose, that his interest in 
the land is confined entirely to the rent which he receives from the patnidar. 
He is the owner of it under the .Government; and in the event of the patni 
coming to an end by sale, forfeiture, or otherwise, the property would revert 
to the zamindar, w'ho might deal with it as he pleased in its improved state; 
and although in some cases, and possibly in his, the chances of the patni coming 
to an end may be more or less remote, there is no doubt that, in all cases, the 
zamindar is entitled to some compensation (small though it be) for the loss of 
his rights. At any rate, he would generally be entitled to receive at least 
as much as the patnidar, to whom in this instance the whole compensation 
has been awarded. If the latter continues to pay and receive the same 
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rent which he did before, or if, on the other hand, be both makes an 
abatement to the darpatnidar, and obtains an abatement’ from the zemin¬ 
dar, as a rule he is no sufferer; because, generally speaking, the difference 
between the amount of i-ent which he pays and the rent which he i-eceives, 
represents the improved value of the land which he gets from the darpatnidar. 
It may be of course, that his patni interest would sell in the market for a price 
larger than the capitalized value of the rent which he receives from the darpat¬ 
nidar ; and if so, he would be entitled to be compensated for the loss of the 
difference out of the sum payable by the Government. But as a rule, the capi¬ 
talized value of the darpatni, over and above the value of his own outgoings, 
would represent the market value of his patni interest. 

The parties who usually suffer most from lands being taken for Government 
purposes are either the ryots with right of occupancy, or the holders, whoever 
they may be, of the first permanent interest above tlie occupying ryots. The 
actual occupier is of course turned out by the Government, and if he is a ryot 
with a right of occupancy, he loses the benent of that right, besides being driven 
possibly to find a holding and a home elsewhere , and the holder of the tenure 
immediately [890] superior to the occupying ryots, whatever the nature of his 
holding may be, loses the rent of the land taken during the period of his liolding. 
These tw'O classes, therefore, would, generally speaking, be entitled to the 
larger portion of the compensation, and if the daipatnidar in tliis instance 
belongs to the latter class, the larger portion of the compensation ought, pre¬ 
sumably, to have gone to him. 

But the Judge thought him disentitled by the clause in his darpatni, and 
certainly his case does not appear to have been argued very clearly in the Court 
below. The whole compensation was given to the patnidar, who, as far as we 
can see, has. neither lost nor gained anything at present by the taking of the 
land. He pays the same rent to the zamindar, and he has hitherto received 
the same rent as before from the darpatnidar. It may be, that tlie darpatnidar 
has a claim against him for abatement of rpnt; and if this claim is enforced, 
the patnidar may be a loser to the extent of the capitalized value of the 
abatement. But at present there seems to be no evidence that he has lost, 
or is likely to lose, anything. 

But then is the darpatnidar disentitled to receive compensation by the 
clause in his patta ? We think not, because in this instance tlie condition has 
not happened which would disentitle him. As w-e read the clause, it only pro¬ 
vides that, in the event of the Government taking land. Ac , and also in the event 
of an abatement of rent b&tng made by the ianurular to the patnidar, then the 
patnidar agrees to be content with a corresponding abatement from the rent 
which he pays to the patnidar, and in that case he relinquishes his claim to the 
Government compensation. But this relinquishment is to depend upon the two 
events, the taking of the land by Government, and the abatement being made 
in the patnidar’s rent. No abatement has l^een made in this instance in the 
patnidar’s rent; and consequently the condition upon w'hich alone the clause 
was to take effect has not happened. 

The case must, therefore, go back to the Court below to have the compen- 
satioh divided in accordance with the principles which we have laid down. The 
zamindar has not thought fit to apjieal, probably because the smallness of the 
amount did [891] not make it worth his while to do so; and he, therefore, must 
be excluded. There are only the two claimants therefor ; the District Judge 
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will endeavour to make a fair division of the stun between ^em;; and before 
doing so, he will do wisely to midte the purties eome to some arrangement as 
to the abatement or otherwise of the darpatnidar's rent. 

The appellant having substantially sueoeeded, will be entitled to the costs 
of this appeal ; and the costs in the Court below will abide the result. 

Case remanded. 

NOTBB. 

[IPPORTIONMENT OF G0MPEN8ATI0N-M0NBT AMONO DIFFERENT HOLDERS OF 

INTEREST— 

The rule laid dowu in this case that the zamindar is entitled generally to an equal share 
with the patmdar in the compensation-money was applied in (1897) S C. W. N. 303; the 
same rule was applied to a case between a zamindar and his talookdar (1897) 2 0. W. N. 453. 

In (1887) 14. Cal. 749 the authority of this case was accepted and it was held that the 
question of distribution would depend upon the bonus paid, the amount of rent and the 
amount of the collections which he reoejved. But in (1903) 30 Cal, 801, MACLBAN, C. J. 
treated the observations in this case as mere obiter and held that the zamindar was not 
entitled to more than the capitalized value of the rent. See ^o (1903) 7. C. L. J. 284 where 
the Judges preferred to follow the obaefvations of COUOH, C. J. in SOW. B., 870 and held 
that the zamindar was not entitled to any compensation if there was no abatement of rent.] 


[7 Oal. 591] 

The 31st May, 1881. 

Present; 

Sir Eichard Garth, Kt., Chief Justice and Mr. Justice McDonell. 


Mohabeer Pershad Singh.Defendant 

versus 

Mohabeer Siifgh.Plain tiff. 


Recovery of possession — Ihspossesswn—Ejectment — Evidence — Onus—Proof of title. 

In June 1878, the plaintiff sued the defendant for the recovery of possession of certain 
land. At the trial it was proved, that he had boon continuously in peaceable possession of 
the land until the month of May 1873, when he was forcibly and illegally dispossessed by 
the defendant. 

Held, that the evidence was sufficient to call upon the defendant to show his title to the 
land. 

This was a suit, instituted on the 28th of June 1878, for the recovery of 
possession of land, from which the plaintiff had been dispossessed by the 
defendant. The plaint stated, tliat the land of the plaintiff adjoined that of 
the defendant on the south and east; that, on the 26th of May 1878, the 
defendant moved the southern boundary-mark, and on the 29th of May 1878 
he moved the eastern boundary-mark, the combined effect of which was, that 
the defendant took possession of 10 biswas of land, which, up to that time, 
had been in possession of the plaintiff, and held by him as moafi land under a 

* Appeal from Appellate Decree, No. 712 of 1880 against the decree of Baboo Kally 
PtOBonno Mookerjee, Second Subordinate Judge of Sarun, dated the 30th January 1880, 
affirming the decree of Baboo Tata Prosonno Banerje^ Munaif nt nvmnra !•>.«. 

15tb Pebruaty 1879. 
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sanad, dated thQ fSdSI} 28fch July 1810, from the then qwner of the land. 
The defendant alleged that the plaintiff had never been in possession of the 
land claimed ; that the sanad relied on was a forgery ; and that the suit '^as 
barred by limitation. 

At the trial, the plaintiff put in evidence two registered documents relating 
to the defendant’s land, and which were admittedly executed by the defend* 
ant—one in 1871, and the other in 1877. These documents convinced the 
Court of first instance and the lower Appellate Court that the defendant 
had therein described the land in dispute as the plaintiff’s agricultural land. 

The Court of first instance found that the plaintiff had been continuously 
in possession of the land in dispute until his dispossession by the defendant 
in May 1878; that the title under the sanad was proved; and that the 
dispossession took place as alleged. The lower Appellate Court found that the 
sanad was not proved-; that ‘ the witnesses examined by the plaintiff, and 
whom the lower Court believed, and for disbelieving *whom no valid reason has 
been shown,” proved that the land in question was in the plaintiff’s possession ; 
that he was dispossessed by the defendant in May 1878 ; and that the docu¬ 
ments of 1871 and 1877 showed that the defendant had then considered the 
land in dispute as belonging to the plaintiff. In this state of matters, the 
Judge considered that the plaintiff’s failure to prove his title under the sanad 
was immaterial; and that the plaintiff’s previous peaceable possession entitled 
him to a decree for possession as against the defendant, who was “ no better 
than a trespasser.” The Judge went on to say:—The facts disclosed in this 
case are, that the plaintiff was in possession of the disputed land, and dispos¬ 
sessed therefrom by the defendant. Under such ciroumstances, the onus of 
proving title is shifted upon the latter, and unless he could prove a better title 
to the land, the plaintiff would be entitled to possession. This view is con¬ 
sonant with 4>he principle laid down in Jadubnath v. Bam Soondur Surmah 
(7 W. B, 174), Khajah Enaetoollah Chowdhry v. Kishen Soondur Surmah 
(8 W. E., 386), Badha Bulltib Gossain v. Kishen Gobtnd Gossatn (9 W. E., 71), 
Dabjee Sahoo [598] V. Shatkh Ttimeezood^een (10 W. E., 102), Ayesha Bibee 
v. Kanhyc Mollah (12 W. E., 146), Sham Soonduree Debta v. The Collector of 
Maldah (12 W. E., 164), Trtlochun Ghose v. Koylasnath Bhuttacharjee 
(12 W. E., 176), Gour Paroy v. Woonia Soonduree Debia (12 W. E., 472), 
Nagore Monee Debia v. Smith (28 W. E., 291) and Daitan Mohantt v. Jugo 
Bundhoo Mohanti (23 W. E., 293). 

The defendant appealed to the High Court. 

Mr. Sandel for the Appellant. 

Baboo Chunder Madhvh Ghose and Baboo Nil Madhub Sein for the 
Eespondent. 

The Judgments of the Court (Garth, C.J., and McDonell, JJ.) were as 
follows :— 

Garth, G. J.—I think that, in a case of ^his kind, where the plaintiff is 
dispossessed by a person who is found to have no title, and to be a trespasser, 
it is sufficient for^ the plaintiff to prove that he was in quiet possession at the 
time when he was so dispossessed. It seems to me, that this ought to be 
sufficient to establish a prima facie case as against the defendant. I am 
aware that there is some difference of opinion in the Court upon this point; 
and that some learned Judges consider, that the remedy by a possessory 
action, which is now provided by s. 9 of the Specific Belief Act, and which 
was formerly given by the Limitation Act, has the effect of doing away with 



I, It. S. 7 Cl»l. Mi 


BAJKARAIK BO&R iee. v. 


the English rule, ,that possession is prima facie evidence of title. I do not see 
why that should be. The rule seems to me a very wise and convenient 
one, and I should be sorry to see it abolished. I think, therefore, that the 
Court below is right, and that the appeal should be dismissed with costs. 

HoDonell, J.—1 concur in dismissing the appeal. I think that, apart 
from the reasons given by the learned Chief Justice for dismissing the appeal, 
the Subordinate Judge has shown by his judgment that he agrees with the 
Munsif in holding that the plaintiff has acquired a statutory title. ' 

. Appeal distnissed. ’ 

ROTES. 

[PERSON IN POSSESSION DISPOSSESSED—RIOHT TO SUE ON PREVIOUS 
POSSESSION— 

This case w.as followed in (1682) *11 G. L. B. 133, where it wats held that the onus lay 
upon the defendant to prove his title df the plaintiff had been dispossessed forcibly by the 
defendant within twelve years. But subsequently the Calcutta High Court took a different 
view and held that if the plaintiff who was dispossessed did not sue within six mouths from 
the date of dispo.sHession he could suc^^eed only by proving title, (1869) 17 Gal. 256 ; (1899) 
26 Cal. 579. This view proceeds upon the ground that the person dispossessed has his remedy 
under the Specific Belief Act and if he does not sue within six months he cannot maintain 
an action on bare possession without proving title and reliance is placed upon the decision of 
Privy Council in 7 I. A. 73. The High Court of Allahabad referring to the conflict, held in 
(1887) 12 All, 46 that possession for forty years was sufficient evidence of title m an ejectment 
suit by the plaintiff. The Madras High Court’s view on the point is in accordance with 
this case.] 


1694] ORIGINAL CIVIL. 


The 80th Augmt, 1881. 

Pbesent: 

Mb. Justice Bboughton. 

Bajnamin Bose and others 
verms 

The Universal Life Assurance Co. 


Life Policy — Assignment—Death of asstanee—Death of assured—Notice by assignee tc 
Company—Payment of premia by executors of assignee—Absence of legal personal 
representative of assured—liefusal to pay over — Interest—Act XXXII of 1839 — 
Estoppel—Act I of 1872, s. 15. 

A, having insured his life in a certain Life Insurance Co., assigned his rights under the 
policy to B, the assignment on the face of it expressing no consideration whatever. The fact 
of the assignment was notified to the Company. B, after paying all premia due, died, appoint¬ 
ing C and D his executors, who took out probate of his will and paid all subsequent premia 
on the policy. A died, and C and D then demanded payment of the policy-money. The 
Company, however, refused payment unless C and D first obtainod the conouttenoe of the 
legal representative of A to the payment. 

Held, that the Company were justified in refusing to pay the money in the absence of 
the legal representative of A. 
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Interest is given under Act XXXIX of 18^ by way of darnages on tiie ground that a debtor 
has wrongfully refused to pay; but where there is no hand to receive payment, and to give a 
complete discharge, there can be no wrongful refusal. 

Seotion 115 of the Evidence Act, which contemplates a person ** by his declaration, act, 
or omission intentionally causing or permitting another person to believe a thing to be true 
and to act on- that belief." in which case he cannot " deny the truth of the thing " refers to 
- the i^ef in a fact and not in a proposition of law. 

On the 22nd March 1848, one Frederick John Woodhouse insured his life 
.for Bs. 25,000 in the Universal Life Assurance Company. The Company, 
in such policy, covenanted to pay to the executors, administrators, and assigns 
of the insured Es. 25,000 two months after his decease, provided that all premia 
due under the policy were duly paid. Subsequent to the payment of the first 
premium, and on the 28th March 1848, F. J. Woodhouse assigned his rights 
under the policy, bjt-endorsement, to one HuVrish Chunder Bose. The assign¬ 
ment was unstamped, and ran as follows :—“ I do hereby assign all my 

right, title, and interest of the within to Babu Hurrish Chunder Bose.” It 
appeared on the face of the endorsement that notice of the assignment had been 
given to the agents of the Company. 

Hurrish Chunder Bose, after paying all premia due since the date of the 
assignment, died on the 7th December 1857, appointing by his will Bainarain 
and Debnarain Bose his executors. They took out probate, and continued to 
pay'the premium on the policy as it became due. 

On the death of F. J. Woodhouse in 1879, Eajnarain and Debnarain Bose 
deipanded payment of the amount due under the policy. But the Insurance 
Company, stating that they were ignorant of the terms upon which the 
endorsement had been made, and whether or no any consideration had passed, 
refused to pay the claim, unless the executors obtained the authority or 
concurrence 5f the representatives of F. J. Woodhouse. 

The executors thereupon brought this suit to recover the amount due under 
the policy. „ 

Mr. Bonnerjee and Mr. J. G. Apcar for the Plaintiffs. 

[Mr. Jackson for the defendant Company took a preliminary objection that 
the assignment required a stamp.] 

Mr. Bonnerjee. —The 13th Geo. Ill, c. 63, ss. 36 and 37 empowered tiie 
Gk)vemor-General to issue rules and regulations for the government of the 
Settlement of Fort William in Bengal and all places subordinate thereto; 
such regulation to be invalid unless registered in the Supreme Court of 
Judicature; and under that Act of Parliament, the Governor-General passed Beg. 
X of 1829, which provides for the stamping of policies; but that Eegulatioo, I 
submit, does not apply to the High Court, inasmuch as it was not recognized 
and registered by the Supreme Court. [Broughton, J.—Inasmuch as Beg. X 
of 1829 was not recognized by the Supreme Court, 1 hold that policies before 
1860 do not require a stamp.] In the case of Mathew v. The Northern Assurance 
Co. (L. B., 9 Chan. Div., 80), the Company [6^6] raised the same defence to 
an action brought against them as the defendants in, this present case have 
done, but they paid the claim into Court, which the present defendants have 
not done. Notice of the assignment was given in both cases, and the Company 
were held bound to pay over the money, they being held to be debtors and the 
assignee a creditor. 

Mr. Jackson (with him Mr. Sale) for the defendant Company.—We 
soBtwd that, vrithout midcing Mr. Woodhouse's legal representative a party to 
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the suit, the plahitiffs are not enfiMed to aaeceed. The consent of the legal 
representative is necessary before we can safely pay over. It is also neoessary« 
before the plaintiffs can succeed, to show that valuable consideration was given 
for the assignment— Ashlep v. Ashley (3 Sim., 149). This they have not done. 
An assignment of a possibility in equity will only be allowed for valuable 
consideration-—TTrififfet v. Wright (1 Ves. Sen., 409). As to assignment of debts 
and ohoses in action, where the assignor has given notice, the debtor, if 
he disputes the debt, can call upon the assignee to interplead: Judicature 
Act, s. 25, subseot. 6. Webster v. * British Empire Mutual Life Assurance 
Co. (L. B., 15 Chan. Div.,'169) was decided under the Judicature Act, and it is 
submitted, that the assignment there under the English law put it beyond doubt 
that the plaintiffs had a complete title. But, apart from legislative enactment, 
there is no authority to show that choses in action could be assigned without 
consideration. Under 30 and 3J Yict., c. 144, which is an Act to enable 
assignees of policies of life assurance to sue thereon in their own names, the 
schedule to the Act clearly shows, that consideration must be stated in the 
assignment. The case of Crossley v. The City of Glasgow Life Assurance Co. 
(L. B., 4 Chan. Div., 421) shows that where there is no agreement for an 
assignment, and no consideration stated, there can be no equitable assignment, 
and in such case the Company 4re entitled to a legal discharge; see also the judg¬ 
ment of James, L. J., in Webster v. British Empire Mutual Life Assurance, 
Co. (L. B., 15 Chan. Div., 169). Moreover, the present suit is bad, it is 
brought by the executors of Bajnarain Bose, and it cannot [597] be 
maintained. The executor of a Hindu does not possess any of the rights 
which the executor of an English testator possesses. Under Hindu Law, 
there is no distinction between moveable and immoveable property. We have 
further received notice telling us to pay a one-fifth share over to another 
claimant. [Beoughton, J.—Why did you not inform the plaintiffs of this.) 
That would not affect the suit, the Company are entitled to call on the claimant 
to prove his title. There is no presumption arising as to the payment of 
consideration except in the cases of bills of exchange. As to the position of 
the executor of a Hindu, see SreenButtv Dossee v. Tarrachum Coondoo (Bourke’s 
Bep., part vii, p. 48), Brajanaih Dey Sirkar v. S. M. Anandamayi Dost 
(8 B. L. B. 208), and Kadumbinee Dossee v. Koylash Kaminee Dossee ^I. L. B., 
2 Cal., 433). 

Mr. Bonerjee in reply.—Section 18 of Act XX of 1860 repeals Act XX of 
1841, Act VIII of 1842, Act X of 1851, and Act VIII of 1854, and gives the 
same effect to a Hindu probate as to any other probate. As to the position 
and ijowers of a Hindu executor, see Treepoora Soondery Dossee v. Debendronath 
Tagore (I. L. B., 2 Cal., 46) and the cases therein cited. It is not necessary 
that we should show consideration for the assignment to enable us to bring 
the suit in our name. The case of Ashley v. Ashley (3 Sim., 149) does not 
apply, as the Insurance Co. was not a party to the suit. Neither does Webster 
V. British Empire Mutual Life Assurance Co. (L. B., 15 Chan. Div., 169) 
apply, as there was no written .assignment of the policy, no recognition of it 
by the Company, and no notice was given to the Company. The defendants 
have brought themselves within the 115th section of tho Evidence Act, and 
they are estopped from saying that w^e ought to show consideration, and that 
we ought to show the consent of Woodhouse’s representatives, as they noted 
the assignment in their books and received premia from the assignee and his 
executors after the death of Woodhouse, and by thus acting they led us to 
believe that we were entitled to the sum due under the policy when it 
fell in. As to the ease of Crossley v. The City [098] of Glasgow Life Asswanee 
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Co, (Xi4B.t 4 Ghftu. Div.y 421). thero had been in that ease no assignment of t he 
policy either in law or in equity. The covenant in our case was an express 
covenant betw^n the Company and the assignee, as the covenant with Wood* 
house ran “ his heirs, executors, administrators, and assigns.” We claim 
interest under the Interest Act, as we expressly gave them notice by a letter, at 
and from the date of our demand for payment of the claim. 

Bpon^ton, J. —^The plaintiffs, executors of the will of Hurrish Ghunder 
Bose (their father) seek to recover Es. 25,000 upon a life policy which was 
assigned to their testator. They also seek to recovei* interest at the rate of 12 
per centum per annum from the 27th May 1881. 

The defendants state in their written statement that they are willing to 
pay the amount secured by the policy to any one having a valid title and 
capable of giving thjgrp a sufiBcient discharge, but they contend that the plain* 
tiffs are bound to obtain the concurrence of»the representative of the assured. 
They submit that such representative is a‘necessary party to this suit, and 
state that they are ready to pay, but they have not paid, the money into Court. 

The circumstances of the case are as follows :— 

The policy was effected by Frederick Woodhouse, now deceased, on the 
22nd March' 1848, and Rs. 675 were paid by him as premium from March 23rd 
for six months. 

By this policy it is witnessed that “ whilst the aforesaid premium shall be 

duly and continually paid to the said Society.the 

capital, stock, and funds of the said Society shall be subject and liable accord* 

ing to the conditions of the said Society’s deed of settlement. 

.to pay and satisfy the executors, administrators, and assigns 

of the said Frederick Woodhouse in Calcutta, within three calendar months 
after his decease shall have been proved to the reasonable satisfaction of the 
Directors of the said Society, the full sum of Company's Rs. 25,000.” 

The policy is signed by three Directors o4 the Indian Branch of the Society. 

[509] The following endorsement appears upon the back of the policy :— 

" I do hereby assign all my right, title, and interest in the within to Baboo 
Hurrish Ghunder Bose. 

(Sd.) Fk Woodhouse. 

Calcutta, 28th March 1848.*' 

And below this: “Endorsement noted, Calcutta, 29th March 1848. 
(Signed) Bagshaw and Co., Agents and Secretaries, U. L. A. S.” 

The defendants, in their written statement, say, that they believe the 
policy was endorsed in favour of Hurrish Chunder Bose, and the said endorsement 
was noted, etc.; but they say they were not informed, nor were, nor are, aware 
of the terms on which such endorsement was made, nor whether the same was 
made for consideration or not. There is no question about the endorsement or 
the noting, but the plaintiffs decline to go into bvidence of consideration. 

The defendants admit that Hurrish Chunder Bos.e, and after his death the 
plaintiffs, or pomb other person on account of his estate, paid the premia due 
from time to time in respect of the policy. 

Hurrish Chunder Bose died on the 7th of December 1857, leaving a will 
appointing the plaintiffs, with Surjo Kumar Bose and S. M. Russick Money 
Dassee/both since dead, his executors, etc. The plaintiffs and Surjo Kumar 
Bose obtained probate in December 1857. 
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Frederick Woctihouse died in 1879, aoid the fact of his decease was proved 
to the satisfaction of the defendants. On the 24th February 1880, the policy 
was adjusted by order of the Directors, and it vrm then returned to the 
plaintiffs with a letter from Messrs. Gisborne and Co., the agents for the 
Society, stating that it was duly adjusted for Bs, 25,000 payable with the 
com&nt of the legal representatives, on the 23rd May next." 

The plaintiffs represented to Mr. Moseley, of the firm of Messrs. Gisborne 
and Co., that they did not consider they were bound to obtain the consent of 
any party. Mr. Moseley,* who [600] is now dead, told Eajnarain Bose in a 
friendly way that he might write to Mrs. Woodhouse, and she might give her 
consent. 

If the consent of the representatives was necessary, the consent of 
Mrs. Woodhouse would not alter Ahe case, unless she proved her husband’s will, 
he left one, or, if he died intestate, took out letters of administration to his 
estate. It does not appear that iMrs. Woodhouse has done either. The 
plaintiff Bajnarain Bose says, no further reason w'ere given by Mr. Moseley for 
his refusal, and nothing occurred until the 22nd of May 1880, when Eajnarain 
Bose obtained from the Agents the following certificate:— 

“ Universal Life Assurance Society, 

40 Strand, Calcutta, 22nd May 1880. 

“ We hereby certify that policy No. 286, for Es. 25,000, dated 23rd March 
1848, on the life of F. Woodhouse, was assigned over to Hurrish Chunder Bose 
on the 28th March 1848, and that premiums amounting to Es. 27,177-1^,2-0 
have been paid by the said assignee or his estate. 

(Sd.) Gisborne & Co., 
Agerds and^ Secretaries." 

On the 27th May 1880 the plaintiffs wrote as follows :— 

^ “ Calcutta, 27th May 1880. 

Messrs. Gisborne & Co., 

Agmts and Secretaries, 

Universal Life Assurance Society. 

Dear Sirs, —Subject to your refusing payment to us, as heirs of the late 
Baboo Hurrish Chunder Bose, of Es. 25,000 due on the policy on the life of 
the late Mr. Frederick Woodhouse, and for which we made a demand to you 
on the 22nd instant, our solicitors say that they do hot see the necessity of our 
asking for or even requiring the consent of the heirs of the deceased. The trans¬ 
fer of the policy to our late father has been duly registered by the Universal 
Office, and it has recognized our rights by accepting the premium from us and 
granting [60i] us receipts personally. We have administered to our father’s 
estate, and are prepared to show you letters of administration. Should you yet 
insist on asking for the consent of the heirs of Mr. Woodhouse, please state 
your reasons. * 

Please note that we shall charge interest on the amount due to us, 
Es. 25,000, at the rate of 12 per cent, per annum from this date till we^are paid. 
Your early attention to this is requested. 

We are, dear Sirs, 

Youre faithfully, 

Eajnarain Bose, 
Debnabmn Bose.” 
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To this the following reply was sent:— * 

“ Universal Life Assurance Society, 

10, Strand, Calcutta, 28th May 1880. 
Baboos Eajnarain Bose and Dbbnarain Bose, 

Calcutta. 

Dear Sirs, 

Pol. No. 2086. JRs. 25,000. F. Woodhouse, deceased. 

Your letter of the 27th instant was placed before our committee at thei;r 
monthly meeting this morning, and we are instructed to inform you that a pay¬ 
ment of the above policy cannot be made to your late father’s estate without the 
concurrence of the legal representative of the late life assured. 

We have ah'eady explained the informality of the assignment, and, whilst 
regretting any delayin the settlement, the Society cannot entertain the question 
of interest, but, if necessary, will be prepare^ to pay the Es. 25,000 into Court. 

We trust, however, you will avoid this course, and act upon the suggestion 
made to Baboo Eajnarain on the occasion of his last call. 

Yours faithfully, 

(Sd.) Gisborne & Co., 

Aijents atul Secretartes. ” 

[ 602 ] The plaintiff Eajnarain Bose says, that no explanation was given 
to him, and what occurred on the occasion of his last call does not appear. 

• It appears, however, that a claim to a fifth share of the money was made 
by a sister of the plaintiffs, and was preferred by Messrs. Watkins and 
Watkins acting on her behalf. Their letter of the ITth May to the Agents, 
per power-of-attorney, and some subsequent correspondence, have been put in 
evidence, but*no question arising on this demand was raised by the defendants 
by way of objection to the plaintiffs’ claim until the trial of this cause. The 
subject is not even alluded to in the written statement filed on the 21st March 
1881, a month and eleven days after the plaint was filed. 

It appears, however, from the evidence of Mr. Watkins, that the defen¬ 
dants refused to recognize the claim of his client. 

These letters and the power, etc., were put in evidence, subject to an 
objection to their relevancy raised by Mr. Bonnerjee, counsel for the plaintiffs, 
and an argument was founded upon them to the effect, that the executor of a 
Hindu, who obtained probate prior to the passing of the Hindu Wills Act in 1870 
and the recent Act V of 1880, does not completely represent the estate of his 
testator, and that it would be necessary for the security of the defendants to 
obtain the consent of all the heirs. It is shown that Hurrish Ghunder Bose left 
other heirs besides the plaintiffs. 

This question cannot arise where a Hindu will has been proved under the 
Hindu Wills Act, XXI of 1870, or Act V of 1880; for, under each of those Acts, the 
oxecutor or administrator, as the case may be,*of a deceased person is his legal 
representative for all purposes, and all the property of the deceased vests in him 
as such ; see Act XXI of 1870, s. 2”' applying Act X of 1866, s. 179+, and Act V 
of 1880,8. 4. 


* [Sec. 2 : Enumerates the portions of the Indian Succession Act, 1865, applying to wiRs 
of Hindus, Jains, Sikhs and Buddhists.J 

Character and property , +[S^. 179 :-The executor or administrator, m the case may 

of executor or administra- of » dewMed person is his legal rep^entative for aU pm- 
tor aa such poses and all the property of the deceased person vests in him 

•• as Bach.} 
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Several oases were cited in support of the contention that other heirs are 
interested, but I am of opinion that Mr, Bonnerjee rightly contends that the 
evidence ought not to be admitted, and for this reason, the objection, as it 
seems to me, comes too late. It is in raality another objection for 
want of parties distinct from the objection raised in the written statement and, 
Ceos] it should have been made at the earliest opportunity. Such an objec> 
tion must be made in all oases before the first hearing, otherwise, under s. 84 
of the Oode of Civil Procedure, it must be deemed to have been waived by 
the defendants. Had this objection been made in time, the plaintiffs 
might have taken steps tb join the other heirs either as oo-piaintiffs or co- 
defendants. 

It is not, in my opinion, necessary for the Court, of its own motion, to 
add these parties under s. 32 at this stage of the suit in order to effectually 
adjudicate. The plaintiffs, on recovering the money, would hold it only in 
their representative character, as is shown in the case of Brajanath Dev 
Sirkar (8 B.L.B., 208), cited by Mr. Jackson, 

There is, then, the chief defence which was put forward in the written 
statement,—^namely, that the estate of Mr. Woodhouse should be represented 
in this suit, and that the defendants are not bound to pay the sum secured by 
this policy without the concurrence of his representatives. The law and practice 
was to require the assignee to sue in the name of the assignor, which in 
this case would require the persence of the personal representative. By 
Statute 30 and 31 Yict., o. 144, by the Judicature Act 1873, s. 25, sub-sec. 
6 ; and in India by s. 15"’'' of Act V of 1866, the assignee can sue in his own 
name under certain conditions. But the English Acts have no applicatidb to 
a suit instituted in a Court in India, and the Indian Act is only applicable to 
Marine and Fire policies. It was apparently expressly intended, when the 
Indian Act was passed, to exclude life policies, and it is to be observed that the 
English Act, 30 and 31 Viet., c. 144, which was passed in the following year, 
1867, as already stated, has not been extended to this country. Not only so, 
but Act VI of 1854, which amended the practice of the Supreme Courts on the 
Equity Side, and which contained a section (23) corresponding to s. 44 of 15 
and 16 Yict., c. 86 (Chancery amendment) was repealed the year afterwards 
by Act YI of 1868, and has not been re-enacted. That repealed clause enabled 
the Court to dispense with the personal representatives. Had that clause been 
now in force, I should have considered this a case in which it certainly 
should have been [ 80 *] applied, for this case is far stronger in favour of the 
plaintiffs, than the case of Crossley v. The City of Glasgow Insurance Co. 
(L.B., 4 Chan. Div., 421) and Webster v. The British Empire Mutual Insurance 
Co. (L.B., 15 Chan. Div., 169), in which the appearance of the representative 
was dispensed with In those cases there had been no formal assignment. 
Here there has been an assignment, and no claim has been put forward by 
Mr. Wood house's representatives. But then, had I been able to dispense 
with the representative, although the plaintiffs would have been entitled to 
recover the principal sum, they could not have recovered interest; Webster 
V. The British Empire Mutual Insurance Co., which was a case decided with 
reference to the Interest Act, 3 and 4 WiU. lY, c. 32, corresponding to the 


{Sec. 16 


Bights under marine imd 
fire policies to vast in 
assignees. 


Every assignee, by endorsement or otherwise, of a policy of marine insu¬ 
rance, or of a pedioy of insurance against fire, in whom the 
prr^rty in the subject insured shall be absolutely vested at the 
date of the assignment shall have transferred to and vested in h^ 
all rights of suit, as if the contract contained in the policy had 
been made with himself Jj 
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iQ^an Aot« XXXII of 1839 ; for interest is given under'those Acts by way 
of damages, on the ground that the debtor has wrongfully refused to pay, 
and there can be no wrongful refusal if there is no hand to receive payment 
and to give a complete discharge. 

There remains the question of estoppel under s. 115 of the Evidence 
Act, which contemplates a person “ by his declarations, act, or omission, in* 
tentionally causing or permitting another person to believe a thing to be true 
and to act on that belief,” in which case he cannot “ deny the truth of the thing.” 

This enactment seems to me to refer to the belief in a fact, not in a pro¬ 
position of law, and the illustration confirms me in the opinion. 

The defendants in this case do not seek to deny that the policy was 
assigned by Mr. Woodhouse, nor that they recognized the assignment, nor do 
they say now that it has not, or ought not to.have, its full operation according 
to law. , 

There is, it seems to me, no estoppel.* 

I feel bound, therefore, to hold that the defendants were justified in 
asking that the personal representative of Mr. Woodhouse should concur in 
giving them a discharge. 

The suit must be dismissed with costs on scale No. 2. 

Attorneys for the Plaintiffs ; W. 0. Bonnerjee and Co. 

Attorneys for the Defendant: Roberts, Morgan, and Co. 

NOTES, 

[IASTOPPEL—ESSENTIALS NECESSARY— 

Followed m (1882) 14 Bom. 312 where it was held that in order to raise an estoppel 
the representation must have been believed to be true and must have been acted on under 
that belief.] • 
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CeOSj SMALL CAUSE COUET BBFEBENCE. 

The 23rd June, 1881. 

Present: 

Sib Bichard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Nobin Krishna Chakravati.Plaintiff 

, versus 

Bam Kumar Chakravati.Defendant. 


Bunnijan Bibi.Plaintiff 

. versus 

Mahammad HoEKsain.Defendant.'*' 

t_ 


Contribution — Co~sharers—Small Ga/use Court — Jurisdiction. 

.No suit for contribution between coparceners in a revenue-paying estate, or for contri¬ 
bution between coparceners in a jama, will lie in the Small Cause Court, 

Khettermoney Dossee v. Madhuh Chunder Qhose (No. 726 of 1878, unreported) doubted, 
but followed. 

Bam Bux CMttanjeo v. Moodhoosoodun Paul Cliowdhry (B.L.R., Sup. Vol., 675 ; 8.C., 
7 W.B., 377) followed. 

This was a reference from the Officiating Judge of the Small Cause Court 
at Sealdah, the material portion of which is as follows:—In the first case, the 
plaintiff alleges, that he and the defendant hold a jama in coparcenary. The 
iama fell into arrears, and the landlord sued them, and ultimately obtained a 
decree. The decree in due course was executed, and the amount of it was 
realized from the plaintiff. The plaintiff now sues the defendant for recovery 
of the money paid in excess of his legitimate share of the debt. The claim is 
instituted, not upon any contract subsisting between the parties, but upon 
grounds of equity. 

In the second case, the parties are joint owners of an estate under Govern¬ 
ment. The plaintiff alleges that she has paid the entire revenue and other 
rates to the Collector ; that as her coparcener, the defendant, is bound, in law 
and equity, to contribute according to the quantum of his share; and that 
he has not contributed. This claim also is not based upon any contract to 
[ 606 ] so contribute. It is -simply stated that the plaintiff has the right 
to recover in the shape of contribution so much as she has paid in excess of her 
share of the debt. 

In each of these cases the defendant contends, %nter aha, that the Court 
of Small Causes is not competent, under s. 6 of Act IX of 1865, to entertain 
them. 

The question to be determirfed with reference to the above contention is— 
Whether, under s. 6 of the above Act, the Court of Small Causes has jurisi- 
diction to maintain the present suits ? 

That section enacts:—“ The following are the suits which shall be cogni¬ 
zable by Courts of Small Causes, me., claims for money due on bond or other 
contract, or for rent, or for personal property, or for the value o^ such property, 

* Small Cause Court Reference, Ho. 3 of 1881, from an order made by Baboo BuUotam 
Mulliok, Officiating Jud^e of the Small Oanse Court at Sealdah, dated the Mth January 1881. 
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or for damages.” The plaintiffs urge that the claims they have instituted are 
for money due on * contract,’ and they rely upon a Full Bench ruling of the 
Allahabad High Court— Nath Prasad v. Baij Nath (I.L.E., 3 All., 66)—and 
chap. V of the Indian Contract Act of 1872. The defendants’ contention 
is, that there is no element of contract, either express or implied, involved 
in the payment of the moneys in respect of which contribution or refund 
is prayed for by the plaintiffs; that the relation between the adverse 
parties was only quasi-contractual; and that the remedy prayed for by the plain¬ 
tiffs is one afforded by Courts of Equity upon merely equitable considerations. 
They rely upon a Full Bench ruling of the Calcutta High Court— Mam 
Bux Chittanjeo v. Moodhoosoodun Paul Chowdhry (B.L.R., Sup. Vol., 
675 ; S.C., 7 W. E., 377), uniformly followed by other Divisional Benches of 
the same Court. 

The Judge, haying discussed the law and the authorities on the point at 
considerable lengtl^, said :—“ I think this Court has no jurisdiction under s. 6 
of Act IX of 1865. But as the questioh is not free from doubt, I should 
respectfully submit it to their Lordships of the High Court for an authoritative , 
opinion. The suits will be dismissed contingent upon the opinion of the 
Honourable Court, but without costs.” 

The case was not argued. 

[607] The Judgment of the Court (Gabth, C. J., and McDoN£iii<. J.) was 
delivered by 

Gai?th, C. J. —We think that, for the purposes of this reference, both the 
cases must be considered as governed by authority in this Court. 

The Full Bench case of Mam Btix ChtUanjco v. Moodhoosoodtm Paul 
Chowdhry (B L. R., Sup. Vol., 675 ; S.C., 7 W. E., 377) clearly shows, that, in the 
case of co-sharers of an estate, where one co-sharer pays the whole revenue, 
he cannot recover contribution in a Small Cause Court from his co-sharer; 
co-sharers paying revenue to Government are not co-contractors in any sense, 
and therefore the principle laid down in» the Full Bench case and in other 
subsequent cases with regard to them, is perfectly plain. 

But the case of joint tenants who hold a tenure under a zemindar or other 
landlord at an entire rent, seems to fall within a different principle. Such co- 
tenants are to all intents and purposes co-contractors, as much so as peisons 
who jointly purchase goods or borrow money ; and if one should be compelled 
by the landlord to pay the whole rent, there seems no reason why, in accordance 
with the English and the Civil law, the others should not be bound by contract 
to repay him their proper proportions. This principle was acted upon by the 
Full Bench in Shaboo Majee v. Noorai Moollah (B. L. R., Sup. Vol, 691), in 
the case of a principal and surety, where it was held, that a surety having 
paid the debt could sue the principal in the Small Cause Court. But this 
distinction does not appear to have been recognized in later oases, and we have 
ascertained that, in an unreported case, Khethermoney Dossee v. Madhub 
Ghund&r Ghose (No. 726 of 1878, unreported), heard on the 20th June 1878 
by Mabkby and Pbinsep, JJ., where the circumstances were similar to the 
present, it was held, apparently on the authority of Shaboo Majee's Case 
(B. L. R., Sup. Vol., 691), thnt a suit for contribution would not lie in the 
Small Cause Court. 

We find that a different view has been taken of such cases by the Madras 
and Allahabad High Courts [see Nath Prosad v. Baij No>th (I. L. R., 3 All., 
66) and Oovinda Muneya Ttruyan v. Ba^ (5 Mad. H. C. Rep., 200}], and 
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£ 608 ] having r8^.ixt io the number of petty oases of this natare. vfaioh mnst 
oooor in the mofossil, we think that, on some fitting (qiportunity, it would be 
desirable that the snbjeot should be reconsidered by a £^11 Bench of this Court. 
As we have not had the advantage in this case of hearing counsel on eithw side, 
we think it right to follow the rulings of this Court, and to confirm the judgment 
of the lower Court, 

MOTB8. 

[JUSISDIGTIOM OF SMALL CAUSE COURT-SUIT FOB CONTRIBUTION- 

Suit for contribution in respect of money paid by one judgment-debtor under a joint 
decree held not maintainable in 'Small Cause Court:—(1682) 9 Gal. 396.] 

[T Cal. 803] 

The 2Srd June, 1881. 

•Present: 

Sib Eiohard Garth, Kt„ Chief Justice, and Mr. Justice McDonell. 


Shiboo Narain Singh.Plaintiff 

versus 

Mudden Ally and others.Defendants. 


Natabar Nandi.Plaintiff 

versus 

Kali Dass Pali and others.Defendants.* 


Small Cause Ceart — Jurisdiction-^Cwil Procedure Code (ActX of 1877), ss, Si80,281, and 
283—Limitation Act {XV of 1877), sched. it, art. 11. ^ 

Section 283 of the Civil Procedure Code enables a party, against whom an order has been 
made in execution-proceedings, to bring a suit to establish his rights, whatever they may be; 
bat4t says nothing as to the nature of thp suit, or the Court in which it is to be brought. 
Whether the party is to sue in the Civil Court or in the Small Cause Court, depends entirely 
upon the nature of the claim and the right which is sought to be enforced. 

A person whose goods are illegally sold under an execution, does not lose his right to 
them, although he may have claimed them unsuccessfully in the execution-proceedings. He 
may follow them into the hands of the purchaser or of any other person, and sue for them or 
their value without reference to anything which has taken place in the execution-proceedings, 
except that, under art. Ilf, sched. li, Act XV of 1877, he must bring his suit within one year 
from the time when the adverse order in the execution-proceedings was made. 


* Small Cause Court Reference, No. 7 of 1881, from the order made by Sreenath Boy, 
Judge of the Small Cause Court at Howrah. 

^[Art. 11;— ____ 


Description of suit. 

Period of limitation. 

i 

Time from which period begins 

I to run. 

By a person against whom 
an order is passed under 
See. 280, 281 282 or 335 
of the Code of Civil Pro¬ 
cedure, to establish his right 
to, or to the present posses¬ 
sion of, the property .$x>in- 
prised in the order. 

One year 

The date of the order,] 
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Where goods have been iU^alljr seised and B(dd in execution, a«sait by the owner thereof 
against the porohaser for the goods or their value, will lie in a Small Cause Court, if the value 
of the goods is within the amount limited by law for the jurisdiction of such Court; but if 
the plaintiff makes the decree-holder and the judgment-debtor parties to the suit, and requires 
a declaration of his right to the property, such a suit will not lie in the Small Cause Court. 

E«M] A suit for a declaration of right by a person against whom an order has been 
passed under s. 380 of the Civil Procedure Code, will not lie in the Small Cause Court. 

jRam Dhun Biswas v. Kefal Biswas (10 W. B., 141), Moasdeen Gazee v. Dinobtmdhoo 
Gossamee (13 W. B., 99), and Womesh Chunder Bose v. Mudfiun Mohun Sircar (2 W. R., 44), 
discussed and explained. 

This was a reference from the Judge of the Small Cause Court at Howrah, the 
terms of which were as follows:—^The question raised in these cases is, whether 
a party against whom an order under ss. ^80 and 281 of the Civil Procedure 
G^e is passed, mary^ institute a suit to establish his right in the Small Cause 
Court, where the property in dispute is njoveable property, and is valued at an 
amount cognizable by such Court ? As the question is an important one, I 
beg to submit it for the decision of the High Court. 

The plaintiff in the first mentioned of these cases was the unsuccessful 
claimant ; and that in the other case, was the defeated decree-holder. 

Before the, passing of the Civil Procedure Code, Act X of 1877, the 
jule laid down by the Calcutta High Court was, that such suits either by the 
decree-holder or by the unsuccessful claimant, could not lie in the Small Cause 
Court— Bam Dhun Biswas v. Kefal Biswas (10 W. E., 141) and Moozdeen 
Qazee v. Dinobundhoo Qossamee (13 W. E., 99). The contrary decision passed 
in the ruling in Womesh Chunder Bose v. Muddun Mohun Sircar (2 W. E., 44) 
was referred to in the first mentioned of these precedents. That being the 
law when the old Procedure Code, Act VIII of 1859, was in force, it remains 
to be seen if the new Code has changed matters or extended the jurisdiction of 
the Small Cause Court. The words of s. 283 of the new Code are: that “ the 
party against whom an order under ss. 28Q, 281, or 282 is i)a8sed, may institute 
a suit to establish the right which he claims to the property in dispute, but 
subject to the result of such suit, if any, the order shall be conclusive.” This 
section is made applicable to the Small Cause Courts by sched. ii of the Act. 
It does not seem to me clear, however, that this application of the section 
to the Small Cause Courts has extended the jurisdiction of these Courts 
[ 610 ] to try suits to estabish rights to pi'oiwrties, moveable and immoveable. 
The section provides for remedies to the defeated party, but is quite silent as to 
the Court which should have jurisdiction to entertain such suits. It appears 
from s. 6 of the Code that the sections of the second schedule of the Act extend 
to the Small Cause Courts, so far only as they are applicable, and this leaves no 
room to doubt that the jurisdiction of the Small Cause Courts has not been 
enlarged by the Code. Thesejotion alluded to (No. 283) is not qualified by any 
sentence, imder parentheses as “ so far as relates to moveable property” as appears 
against the following section, which refers to sales in execution. It would also 
appear from a note under s. 283 of Broughton’s Civil Procedure Code, that 
“ the suit to establish the right of the claimant must be brought in the Court 
having jurisdiction to try it, not necessarily that in which the proceedings 
have taken place.” Under these grounds I am fully of opinion that these cases 
are not cognizable by the Small Cause Courts. 

The decision of the Bombay High Court in Nathu Ganesh v. Kalidas Timed 
(I. L. E., 2 Bomb., 365) shows a contrary view of the question; but since that 
Oourt has refrained from interpreting the present state of the law, and is not in 
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unison with the view ^aken by the Calcutta High Court in connection with the 
past law, I think I am not in a position to take it for my guide. 

The oase of Bam Soondur Sein v. Enshno Chunder Goopto (17 W. E., 
would) I think, justify me in following the rule laid down by the Calcutta High 
Court. 

Under these grounds I think I have no jurisdiction to entertain these 
suits, and therefore dismiss them both, contingent upon the decision of the 
High Court. 

The Jadgment of the*Court (Gabth, C. J., and McDONELL, J.) was 
deliverd by 

Garth) C. J. —We think that there is no real difficulty about the point 
referred to us; and that the new (3ivU Procedure Code has made no material 
difference in the law upon the subject. Section 283 of the Code enables 
a party against whom an order has, been made in execution-proceedings to 
t<c] bring a suit to establish his rights, whatever they may be ; but it says 
'nothing as to the nature of the suit, or the Court in which it is to be brought. 
Whether, therefore, the party is to sue in the Civil Court or in the Small 
Cause Court, depends entirely upon the nature of the claim, and the right 
which is sought to be enforced. If the claim can be made in the Small Cause 
Court, the suit must be there. If not, it must be brought in the Civil Court. 

The first case reported upon the subject, to which we have been referred, is 
Womesh Chunder Bose v- Miiddum Mohim Strcar (2 W. E., 44). In that case, 
some bricks were sold in execution of a decree. The plaintiff claimed in thn 
execution-proceedings to be the owner of them, and this claim was refused. 
The bricks were then sold in execution; and the plaintiff brought his suit 
against the purchaser in the Civil Court. It was held in that case by the High 
Court, that, as the value of the bricks was less than Es. 500, the plaintiff was 
bound to have sued in the Small Cause Court. 

The case of Bam Dhum Biswas v. Kefal Biswas (10 W. E., 141) was 
of a very different character. A claim was there made to certain goods 
which the decree-holder was about to sell in execution, and the claim was 
allowed. Whereupon the decree-holder brought a suit in the Small Cause 
Court to establish his right to sell the property as being that of the judgment- 
debtor. This was a suit which, from its very nature, could not be brought in 
the Small Cause Court. It was a suit to obtain a declaration from the Court, 
which the Small Cause Court had no jurisdiction to make. Sir BabNES 
Peacock and Mr. Justice MittER, therefore, decided, that the suit ought to 
have been brought in the Civil Court. 

In the next case, Moozdeen Gazee v. Dinobundhoo Gossamee (13 W. E., 99), 
the circiimstances were very similar to those in Womesh Chunder Bose v. 
Muddun Mohun Sircar (2 W. E., 44). A claim had been made to certain goods 
about to be sold in execution, and the decision had been against the claimant. 
The property was then sold, and the claimant brought a suit in the Small 
[612] Cause Court to recover them or their value as against the purchaser. 
The learned Judges in that case, however, do not appear to have had their 
attention drawn to the case of Womesh Chunder Bose v. Muddun Mohun Sircar 
(2 W. E., 44), and supposed (erroneously as we think) that the case ought to 
be governed by the decision in Bam Dhun Biswas v. Kefal Biswas (10 W. E- 
141). We fear that this ruling has been followed in many cases, and has led 
to some misapprehension. 
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The distinoiion between the two classes of oases is so clearly marked, that 
it seems almost unnecessary to explain it. A person whose goods are illegally 
sold under an execution does not lose his right to them, although he may have 
cdaimed them unsuccessfully in the execution-proceedings. He may follow them 
into the hands of the purchaser or of any other person, and sue for them or 
their value without reference to anything which has taken place in the 
execution-proceedings, except that, under art. 11 of the Limitation Act, he 
must bring his suit within a year from the time when the adverse order in the 
execution-proceedings was made. 

The plaintiff’s only difficulty in the first ol these causes is one of his 
own creation. If he had simply sued the purchaser under the execution for 
his goods or their value he might have enforced his claim as a matter of 
course. But he has chosen to make both the decree-holder and the judgment- 
debtor defendants in the suit, for which there was clearly no occasion, and 
which was obviously a mistake. In sending this case back, therefore, to the 
Small Cause Court, we would recommend«that the names of the decree-holder 
and judgment-debtor should be struck out of the record, the plaintiff paying ^ 
their costs, which he avows his readiness to do ; and the plaintiff may then 
proceed to enforce his claim, if it is a just one, against the purchaser only. 

The other suit, which is brought by the decree-holder to obtain a declara¬ 
tion from the Court as to his right, comes within the other class of cases, in 
which the Small Cause Court has clearly no jurisdiction. 

HOTBB. 

[SHALL CAUSE COURT JURISDICTION—SUIT FOR DECLARATION NOT HAINTAIN- 
MLE— 

Following this case it was held that a suit for establishing right to standing crops was 
not maintainable in the Small Cause Court; (1893) 21. Cal. 430, So also a suit for establish¬ 
ing right to moveable property attached in execution, (1883) 7. All. 152, F. B. 

Referred to in (1892) 16. Bom. 608 where it was held that s. 283 of the Civil Procedure 
Code of 1882 does not prevent a party from claiming partition in a suit to set aside an order 
of attachment.] * 


[618] APPELLATE CIVIL. 

The 7th July, 1881. 

Present: 

Mr. Justice Prinsep and Mr. Justice Field. 


Thakoor Mahatab Deo and others.Judgment-debtors 

verms 

Leelanund Singh and others.Decree-holders.'*' 


Skueulion—Irregularity in publishing and amducting a sale—Waiver of irregularity 

by the judgment-debtor. 

Previous to the date fixed for the sale of certain property in execution of a decree, the 
judgment-debtors presented a petition, praying for a month’s farther time to be allowed 
them in order that they might complete the arrangements they were making for the purpose 

* Appetd from Order, No. 55 of 1881, against the order of Hafez Abdul Karim, Subordinate 
Judge of Bhi^alpore, dated the 34th January 1880. 
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ot paying oS the debt, stating that the deote6>holder 'hod- ott^ehed »nd odvertl^ the 
property for sale. That petition being refused, the sale took place; and subsequently the 
judgment-debtors oameinand objected to the sale, and asked to have it set aside, on. the 
ground that there had been material irregularity in the publication of the attachment and 
sale-proclamation, and that, consequently, they had suffered substantial injury. The 
Subordinate Judge refused to hear evidence on this point, holding that the j^tition wss an 
admission that the proceedings were in order. 

Held, that the petition presented prior to the sale did not amount to an admission by 
the judgment-debtors that the publication and proclamation of the sale had been duly made; 
and that, consequently, the Court was bound to hear the evidence tendered by the judgment- 
debtors on that point, and to find whether there had been such irr^nlarities in publishing 
and conducting the sale as to occasion substantial injury to the judgment-debtors. 

Oirdhari Singh v. Hurdeo Narain Sittgh (L. R., 3 I. A., 330) distinguished. 

This was an appeal from an order the Subordinate J udge of Bhagalpore, 
refusing to set aside the sale of certaift property belon^ng to the appellants, the 
•judgment-debtors, which had been purchased by the decree-holders. It appeared 
that the sale had been fixed for the 6th October 1879, and that, on the 27th 
September, the judgment-debtors had presented a petition, setting out that the 
decr^-holders had attached and advertised for sale the property in question, 
but that they were making arrangements to pay off the debt, and desired a 
month’s [611] time to enable them to complete such arrangements. That 
petition was refused, and the sale was proceeded with on the 6th October 1879, 
the decree-holders becoming the purchasers. The judgment-debtors then 
applied to have the sale set aside, on the ground that there had been a matoriffl 
irregularity in the publication of the attachment and sale-proclamation on the 
property, and that the boundaries of the mouza sold had not been stated; and 
that, consequently, they had suffered a substantial injury by the property 
having been sold much under its value. The Subordinate Judge held, that 
the petition of the 27th September amounted to an admission by the judgment- 
debtors that the publication of thg attachment and sale-proclamation had 
been made in due order, and that there had been no such irregularity in 
specifying the boundaries as alleged, as they had been sufficiently stated; and 
consequently, having refused to hear the petitioners’ evidence with respect to 
the irregularity in the publication of the attachment and sale proclamation on 
the property, dismissed the petition. 

The judgment-debtors, accordingly, now appealed to the High Court against 
that order. 

Baboo Kasi Kant Sen for the Appellants. 

Mr. R. E, Ttoidale for the Bespondents. 

The Jud^moilts of the Court (Pbinsep and Field, JJ.) were as 
follows:— « 

Prlnsep, J. —This is an appe^ against an order of the Subordinate Judge 
of Bhagalpore refusing to set aside a sale. The Subordinate Judge proceeded 
mainly upon a petition presented by the judgment-debtors on the 27th 
September 1879, asking for a postponement of the sale fixed for the 6th October 
following, on the ground that they had not been able to close their negotiations 
to raise money to pay off the debt. The Subordinate Judge considered that it 
was clear from that petition that the judgment-debtors had, before the sole, 
acknowledged and admitted the publication of the attachment and sato- 
pxoclamation. 



tABLAiRnni smaa «»,’iim] ' 

lut] We find nothing in that iwtition in any decree amounting to euoh 
an admission, or to a waiver on the part of the judgment-debtors of any 
objection to any irregularity. In fact, had the application been granted, it 
would have been necessary to issue a fresh proclamation, unless the judgment- 
debtors had consented by some subsequent act of theirs to waive such formality. 

The other objection taken is, that the Subordinate Judge did not examine 
the witnesses for the judgment-debtors, who were present at the hearing of 
the case. It appears from the record at the end of the examination of the first 
witness, that there are ample grounds for this contention. The Subordinate 
Judge having erroneously proceeded upon the petition, which had been made by 
the judgment-debtors, and having in consequence refused to examine the 
witnesses produced by the judgment-debtors to prove material irregularity in 
publishing or conducting the sale, which resulted in substantial injury to them, it 
becomes neoessary-JiO return the case to the Subordinate Judge, in order that he 
may examine all the witnesses tendered by fhe parties, and then return the case to 
this Court with a distinct finding as to whe^er there has been a material irregula¬ 
rity in publishing or conducting the sale, which has resulted in substantial injury " 
to the judgment-debtors. 

Field, J.— I am of the same opinion. I think that this case is distinguish¬ 
able from the case of Oirdhari Singh v. Htinleo Narain Singh (L. R., 31. A., 230), 
depided by their Lordships of the Privy Council. In that case, the judgment- 
debtor applied for a postponement of the sale, and his petition contained the 
following passage : “ Under such circumstances, it is prayed that a postponement 
o^one month be granted, the attachment and the noUhcaiion of sale being 
maintained.” Now the words italicized were held by the Privy Council to 
amount to an admission, that there was no such mistake or irregularity as would 
be likely to mislead. There are no such words in the present case, and further 
it is to be olsserved, that the petition made by the judgment-debtors (appellants) 
was disallowed by the Court, 

Case remanded. 


NOTES. 

[ EBTOPPBIi—OMISSION TO STATE IRREOULARITIES IN THE PETITION 
PRESENTED BEFORE SALE— 

Omission to state irregularities affecting sale in a petition for adjournment of sale does 
not estop the judgment-debtor from setting aside the sale on account of irregularities (1893) 
17 Mad. 804.] 
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PbbsbnX: 

Sib'Bichaed Gaeth, Kt., Chief Justice, and Mb. Justice Field. 


Gogun Chunder Ghose.Plaintiff 

versus 

Dhuronidhnr Mundul and others.Defendants.* 


Fraud—Altering a document—Material Alteration — Bond — Forgery. 

A person, who had a bond executed in his favour by one of three brothers, forged the 
signatures of the other two brothers to the bond, and brought a suit upon it in its altered 
form against the three brothers. The forgery having been established, the Court of first 
instance dismissed the suit as against all' the three defendants, and this decision was affirmed 
on appeal. On second appeal to the HighUourt,— 

Held, that the decision was correct, as a material alteration in a bond is, if fraudulently 
made, sufficient to render the bond void. 

'A party who has the custody of an instrument made for his benefit is bound to preserve it 
in its original state, and any material alteration of it will vitiate the instrument. 

Where a person brings a suit upon a document which, when produced in evidence, is found 
to have been fraudulently altered to the knowledge of the plaintiff, no Court ought to allow an 
amendment to enable him to succeed upon it in its original state. 

Davidson v. Cooper (13 M. & W., Ex. Gh., 352) and Gardner v. Walsh (24 L. J., Q. B., 
285) followed. * ^ 

The facts of this case, and the contention of the parties, are set out in the 
judgment of the lower Appellate Court, which is as follows :— 

“ The suit was on a kistbandi, said to have been executed on the 14th 
February 1876 by the three defendants—Dhuronidhur, Baburatn, and Bashiram 
—^jointly, binding themselves to pay to the plaintiff Bs. 599 by instalments. 
The three defendants are three brothers. They deny execution of tbe bond, and 
charge the plaintiff with having forged the document. The three defendants did 
not make a joint defence, but Dhuronidhur filed a separate written statement, and 
the other two brothers made a joint statement. l%e plaintiff gave his evidence, 
and [6171 examined his gomasta and two witnesses by the names of Kepait Gazi 
and Poyat Paik. The Court below disbelieved their evidence, and observed 
that the bond had been very materially changed from wbat it originally was. 
The learned Munsif is of opinion that the bond was made by Dhuronidhur 
himself, and that the names of the two others are interpolations. He is 
confirmed in his suspicion by the further change of the pronoun “ ami ” into 
amara wherever it occurs. I perfectly agree with the Court below in finding 
that the plaintiff has materially changed the bond. The same evidence which 
binds Dhuronidhur binds the other two brothers. If it were open to me to 
give a decree against Dhuronidhur, I would have done so; but it is not at all 
safe to do so, as there is no trustworthy evidence to bind Dhuronidhur. The 
plaintiff, having changed the bond in the way it now stands, most take the 
consequence of his own wicked act. I only wonder that the plaintiff was not 
wked to explain the emsures, either by his own pleader or by the cross 

* Appeal from AppeUate Decree, No. 884 of 1880, against the decree of Baboo Brojendro 
Coomar 8w, First Subordinate Judge of the M-Parganas, dated the 4th February 1880, 
t^drming the decree of Bkboo Shosi Bhuehun Ohatterjea, Second Munsif cff Diamcmd Barbour 

dated the 80th September 1878. 

* 
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CTaminifig pleader. The plaintiff, however, d(»8 not ma^e that a ground of 
oomplaint in his memorandum of appeal. This sbowe that he was perfeetly 
aware that he had made the alteration. I have no hesitation to confirm the 
judgment of the Court below, and to dismiss the appeal with costs." 

The plaintiff appealed to the High Court. 

Baboo Bashbehary Ohose and Baboo Bcnkantnaih Dass for the Appellant. 

Boboo Troyluckhmath Mitter for the Bespondents. 

The Judgment of the Coiut (Garth, C.J., and Field, JJ.) was delivered 
by 

Garth, C. J. —We think that this appeal must be dismissed This suit is 
brought upon an instalment-bond against three brothers, the defendants. The 
plaintiff alleges that these three brothers executed the bond jointly. The suit 
has been dismissedlh both Courts and the lower Appellate Court finds, as a fact, 
that two of the defendants never executed tthe bond, and that their names were 
not upon it as it was originally executed; and further, that the plaintiff, in whose 
custody the bond [ 618 ] has been, has forged the names of those two 
defendants upon the instrument, and attempted to enforce it against them all. 
Upon that ground the Subordinate Judge has dismissed the suit. 

So far as I understand him, I think he also means to dismiss it upon 
another ground—namely, that he cannot trust the evidence even against the 
one brother; but it is not necessary to consider this point, because we are 
clearly of opinion that a fraudulent addition, such as has been made to this 
l^d, is sufficient to vitiate it as against all the defendants. See the case of 
Davidson v. Cooper (13 M, & W., Ex. Ch., 352). It was there laid down, that 
“ a party who has the custody of an instrument made for his benefit, is bound 
to preserve it in its original state, and that any material alteration of an 
unsealed paper will vitiate the instrument.” 

In the case of Gardner v. Walsh (24 L. J., Q. B., 285), an alteration 
had been made very much like the prestint. A promissory note had been 
altered by another party being added. The alteration was apparently no 
disadvantage to the defendants; and yet because it had been made, whilst 
the document was in the plaintiff’s possession, it was held to be invalid 
as against the defendant. Chief Justice CAMPBELL thei’e says ;—“ We con¬ 
ceive that the defendant is discharged from his liability if the altered instrument, 
supposing it to be genuine, would operate differently from the original instru¬ 
ment, whether the alteration be or be not to his prejudice. If a promissory 
note payable at three months after date were altered by the payee to six months 
or if, being made for £100, he should alter it to £50, we conceive that he could 
not sue the maker upon it after the alteration, either in its altered or original 
form. The alleged maker was no party to a note at six months, or for £50 ; and 
the note at three months or for £100, to which he was a party, is vitiated by 
the alteration.” 

Mr. Justice Byles also, in his book upon Bills, p, 318, 11th edition, lays 
down the rule in this way:—“By a recent solemn decision— Damdson v. Cooper 
(13 M. &. W., Ex. Ch., 352)—a deed, bill of exchange, promissory note, guaran¬ 
tee, or any other executory [•«] written contract is avoided by an alter¬ 
ation in a material part made while it is in the custody of the plaintiff, although 
that alteration be made by a stranger. For, a person who has the custody 
of an instrument is bound to preserve it in its integrity; and as it would be 
avoided by his fraud in altering it himself, so it shall be avoided by his laches 
in suffering another to alter it.” 
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It lias been argned, that, in this ootmtry, the law of Eni^nd in this xes* 
peot does not apply. I am sura I do not know why it should not; and I see 
much reason why it should. The law of England, so far as it is consistent with 
the principles of equity and good consaienoe, has generally prevailed in this 
county, unless it conflicts with the Hindu or Mahomedan law. The learned 
pleader who appears for the defendants, seems to think that, in equity and 
^>od conscience, the plaintiff in this case ought to succeed against one of the 
defendants. But we are clearly of a different opinion. Where a man has 
been wicked enough to alter a document fraudulently in this way, we do not 
think it consistent with equity and good conscience, or with sound policy, 
(especially in a country like this, where forgery and fraud is so lamentably 
common), that he should be entitled to recover upon it. 

Even looking at the question as one of proof merely, the plaintiff ought to 
fail in his contention, because he has not proved the instrument upon which he 
founds his claim. ' 

No doubt, so long as mistakes are made in ignorance, and not from 
dishonesty, greac latitude is very properly allowed by the Courts here in the- 
way of amendment; but all amendments are in the Court’s discretion; and 
what my learned brother, Mr. Justice Field, said just now, is undeniably 
true, that where a man brings a suit upon an instrument which, when produced 
in evidence, is found to have been fraudulently altered to the knowledge of the 
plaintiff, no Court ought to allow an amendment to enable him to succeed upon 
it in its original state. 

The appeal is dismissed with costs. ° 

Appeal dismissed. 

ROTES. 

[MATERIAL ALTERATION HOW FAR VITIATES THE INSTRUMENT— ' 

This case was followed in Oour Chunder Das v. Frasanna Emniar Clumdra (1906) 38 C»U 
813s: 10 C. W. N. 738= 3 G. L. J. 318. whe^ the name of another executant was added without 
the consent of the first executant. Justice MOOKEBJEE laid down in that case the test for 
finding out what is material alteration. Whatever changes the legal identity or tdie character 
of the instrument either in its terms or in relation to the parties is a material alteration. 
The addition of another executant’s name vitiates the instrument as against the original 
executant (*6td.). Alteration with reference to date of payment and rate of interest is a 
material alteration; Christacharlu v. Kanbasavdyya (1885) 9 Mad. 399 F. B., where the 
majority held that the rule laid down in this case ought to be applied as a rule of justice, 
equity and good conscience, but MUI^TUSAMI Iteb held that the rule is a penal rule but ought 
to be applied as the Courts have been applying this role. Even if the alteration is beneficial^ 
Uie rule applies—MOOEEBJEE, J., in 33 Cal. 818. The addition of the name of a witness in 
a dhooment not required to be attested is not a material alteration: (1885) 18 Oal. 818 ; (1910) 
88 Gal. 75 (a case under Sec- 461 of Penal Code). But see (1883) 7 Bom. 418, where it is held 
that it was a material alteration as it increases the apparent evidence of the genuinensKi of 
the document. But the insertion of a clpuse in a sale-deed of moveables ' excepting the claim 
on a former account,’ is not a material alteration: (1898) 3 M. L. J. 366. Again, the rule does 
not apply if the alteration is made in the acknowledgment on an’instrument as it is not Uie 
foundation of suit: (1901) 25 Bom. 616, (1905) 9 C. W. N. 695. 

Again, the rule does not apply to executed contracts as montages where title vests in the 
transferee under the instnimeBt: (1903) 25 All. 580 F. B., where the mortgage instrument 
had been tampered and the extent of the share mortgaged had been altered. See also 23 Mad. 
187. But sssSS Oal, 813,^where MOOKEBJEE, J., leaves the question open.3 
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(820] The 14th July, 1881. * 

Pbesbnt : 

Mb. Justice Peiksep and Me. Justice Pieud. 

Gopal Sahu Deo.:...Judgment-debtor 

versus 

Joyram Tewary and others.Decree-holders."’ 


Execution of Decree — Limitation—Appellate Court—Privy Council—Limitation 
Act (IX of 1871), sched. li, arts. 167,169—Act VI of 1874, s. 21—Limitation 
Act (XV of 1877)t sched. h, arts. 177^179, and 180 — Interest, rate of. 

The term ' appeal’ in art. 167 of sched. ii of the Limitation Act (IX of 1871} includes an 
appeal to the Privy Council, and the term ‘ Appellate Court ’ in the same article includes the 
Judicial Committee of the Privy Council sitting for the purpose of hearing appeals from orders 
passed by British Courts in India. 

Where an appeal'had been preferred to Her Majesty in Council from a decree of the High 
Court reversing the decree of the Court of first instance, and the High Court’s decree was 
affirmed by an order of Her Majesty in Council, dated the Idth February 1873, and an appli¬ 
cation for execution of the High Court's decree was made on the 17th November 1875, more 
than three years after the date of the decree, but within that period of the order of Her 
Majesty in Council,— 

Held, that, under art. 167 t of sched. ii, Act IX of 1871 thelimitation of such application 
must be computed from the date of the order of Her Majesty in Council and consequently that 
the application for execution was not barred. 

Where, in the course of executing a decree, aceftunts, in which interest was entered and 
charged, had, from time to time, been filed in Court, and no objection had been taken thereto 
by the judgment-debtor from 1870 up to 1880,— 

Held, that it was too late to object to interest being allowed, and that the High Court 
would not interfere to alter the rate where it appeared that the District Judge had found 
that the rate ruling in the District was 12 per cent., and had allowed that rate accordingly. 


• Appeal from Original Order, No. 327 of 1880, against the order of A. W. B. Power, Esq., 
Deputy Commissioner of Lohardugga, dated the 14th September 1880. 

t [Art. 167 


Description of application. 


Period of limitation. Time when period begins to run. 


The date of the decree or order, or 
For the execution of a Three years (where there has been an appeal) the 

decree or order of any Civil date of the final decree or order o 

Court not provided for by tiia Appellate Court, or (where there 

No. 169. has bMn a review oi judgment) the 

I date of the decision passed on the re¬ 
view, or (where the application next hereinafter mentioned has been made) the date of applying 
to the Court to enforce, or keep in force, the decree or order, or (where the notice next herein¬ 
after made has been issued) the date of issuing a notice i^er the Code of Civil Procedxue, 
eection two hundred and sixteen, or (where the application is to enforce payment of an 
instAhnettt which the decree directs to be paid at a specified date) the date so specified.} 

•a 


103S 





QO^Ahsimjumv, 


.L. 

Ik this case it appet^red that the ju^meat-oreditors, the respondents, had 
lost the original suit, out of which these exeoution>proceedings arose, in the 
Court of first instance, and that their adversary had thereupon taken out 
execution, although an appeal had been preferred and was then pending in the 
High Court. When the appeal came on to be heard, the decree of the lower 
t621] Court was reyei^ed, and subsequently the order of the High Court was 
confirmed, on appeal, by the Privy Council. This present appeal arose from 
an attempt made by tbe judgment-creditors to recover the mesne profits for 
the time during which they had been dispossessed in consequence of the execu¬ 
tion of the decree of the first Court previous to its being set aside by the High 
Court. It appeared that the first application in the present proceedings had 
been made on the 17th November 1875, and it was contended by the judgment- 
debtor, the appellant, that limitation applied, inasmuch as it had been made 
more than three years after the final decree or order of the Appellate Court, 
and that though the case was not finally decided by the Priiry Council till the 
15th February 1873, the Limitation Act (IX of 1871) did not apply to orders 
of the Privy Council. The Deputy Commissioner, however, decided this point 
against the judgment-debtor, and also allowed interest at 12 per cent., to which 
the appellant objected. 

He accordingly now appealed to the High Court on both these points. 

Baboo Trailokyanath Mttra and Baboo Jogesh Chunder Day for the 
Appellant. 

Mr. M. L. Sandel for the Bespondents. 

tt 

The Judgments of the Court (Pbinsep and Field, JJ.) were as follow:— 

Prinsep, J. —In this case it is first objected by the appellant’s pleader that 
execution is barred, inasmuch as the previous application, made, on the 17th 
of November 1875, was not made within three years from the date on which 
the notice was served on the debtor,—that is, on the 29th October 1872. It 
appears that the judgment-creditorg now before us lost the original suit in the 
first Court. Execution was then taken out by their adversary while an 
appeal was pending in the High Court. The High Court set aside that order, 
and in 1873, the Privy Council affirmed the order of the High Court. 

The present matter relates to restitution on account of mesne profits for 
the period during which the judgment-creditors now [622] before us were out 
of possession in consequence of the execution of the decree of the Court of 
first instance, which was ultimately reversed. In answer to the objection as 
regards limitation it is pointed out that, inasmuch as the case was not finally 
decided by tbe Privy Council until 1873, the application of the 17th of 
November 1875 is within time, calculating from that date. The appellant’s 
pleader, however, contends, that the terms of art. 167 of the second schedule 
of Act IX of 1871 do not apply to the present case, inasmuch as the second 
olause, which gives the term of three years from the date of the final decree 
or order of the Appellate Court, 'does not apply to orders of the Privy Council; 
and he bases this argument t^on the consideration that Act IX of 1871 
nowhere refers to orders passed by the Privy Council in the same way as the 
present Law of Limitation (Act XV of 1877) does. I observe that Act VI of 1874 
8.21, which was passed before the application which we am now considering, 
added to art. 169 the words which are now reproduced in art. 180 of Act XV 
■of 1877, and so provided a period of limitation for the enforcement of any order 
of Her Majesty in (^uncil. But it cannot be rightly contended that the terms of 
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a. 177'“ do not apply to any order passed by the Pnvy Council on appeal from a 
decree of the High Court, b^ause, if it were so. the consequence would be that, in 
order to preserve his rights, a successful party in this country would have to run 
the risk of executing a decree which might be set aside by the Privy Council, and 
that is a result which could never have been contemplated by the Legislature. 
It appears to me rather, that although perhaps not strictly accurate, the term 
‘ Appellate Court' in art. 167 includes the Privy Council sitting for the hear¬ 
ing of appeals from orders passed by Courts of British India. So far then as 
limitation is concerned, if appears to me that the application of the 17th of 
November 1876 is not barred, because limitation 'did not begin to run until 
1873, when the final order in the case was passed by the Privy Council. 

The next objection raised is, that interest should not have been charged 
on the mesne profits of the year 1924 Sumbut (1867-68). The order passed 
by the Deputy Commissioner is certainly 'not clear in its terms, but, as I 
understand it, the Deputy Commissioner divided it into two parts, dealing 

with the mesne profits of 1924 (1867-68) according to an adjustment between the 
parties, and fixing the amount which was payable as regards the three months’ , 
mesne profits of 1925 (1868-69), on which he declared that interest at the usual 
rate should be paid. Now, although there was no express order regarding pay¬ 
ment of the mesne profits of 1924 (1867-68), it appears that the amount agreed 
on, namely, 9,895 rupees, has been paid through the Court, and that, from time 
ta time, in the course of execution of their decree, the decree-holders have 
attached to their application for execution an account showing that they 
claimed interest on that sum. No objection from 1870 up to the present time 
hss been made to this account ; payments have been made, and I find myself 
unable to believe that such payments having been made, the items of the 
account were not known to the judgment-debtor and accepted by him. I 
therefore consider that interest was payable by the judgment-debtor on the 
mesne promts of 1924. 

As regards the rate at which such interest W'as payable, not only on the 
mesne profits of 1924 (1867-68), but also^n the mesne profits for the broken 
period of 1926 (1868-69), I think that 12 per cent, should be the rate allowed. 

That is the rate which has been considered by the Courts to be the usual 
rate where no mention of any specific rate has been made, and that is the rate 
which has been given by the lower Court as the rate current in the District. 

The appeal is, therefore, dismissed with costs. 

Field, J,—With reference to the rate of interest, I think it may reasonably 
be assumed that the lower Court, in allowing 12 per cent, considered this to be 
the rate of interest usually allowed by the Courts in that part of the country, 
and I think we ought not to interfere with the rate so allowed. 

Then as to the interest on Rs. 9,895, the mesne profits of the year 1924 
(1867-68) up to the two dates, the 20th of December 1869, w'hen 7,274 rupees 
were paid, and the 5th of April 1870, when the balance, namely, 2,621 


• [Art. 177 


Description of application. 

Period of limitation. 

For the admission of an 
appeal to Her IVIajmty in 
Council. 

Six months 


Time from which period begins 
to run. 


The date of the decree appealed 
against.J 


ifc 
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rupees, was paid, I i^ree with my learned ooUeaguo that it is too late no^ 
to take this objection, seeing that accounts were, on previous oooasiohs, 
£824] filed in Court, in which accounts this interest , was entered and no objec¬ 
tion tiaken thereto. 

Then as to the third point concerning limitation,, the contention is, that 
this decree was barred when the application of the 17th of November 1875 
was made, and that the principle “ once barred for ever barred " must be 
applied. Now it is admitted that this contention cannot be successful, if we 
are to yield to the argument advanced on the other side, namely, that the 
decree-holders are entitled" to three years from the 5th of February 1873, 
being the date on which the original decree of the Court in India was confirm¬ 
ed in appeal by the Judicial Committee of the Privy Council. In order to 
dispose of the question thus raised we have to determine whether the word 
‘ appeal * in the third column, opposite art. 167 of the second schedule of the 
Limitation Act (IX of 1871), is to bp interpreted so as to include an appeal 
to the Privy Council, and the words ‘ Appellate Court ’ in the same column, 
so as to include the Judicial Committee of the Privy Council. 

An argument, based upon the reasoning in the case of Narsingh Das v. 
Namin Das (I. L. B., 2 AIL, 788), has been addressed to us to this effect, that, 
although in the corresponding column and article of the Limitation Act of 
1877, the term ‘ appeal ’ may be well taken to include an appeal to the Privy 
Council, and the term ‘ Appellate Court' to include the Judicial Committee, a 
similar construction cannot be put upon these terms in the Act of 1871 for 
the following r^son. The later Act contains specific provisions (in arts. 177 
and 180* of the second schedule) which govern appeals to, and orders of. Her 
Majesty in Council; but the earlier Act of 1871 contains no such provision, 
and therefore could not have contemplated appeals to Her Majesty in Council, 
or the exercise of the appellate jurisdiction of the Judicial Committee. 

So far as regards the case now before us (in which the order of the Judicial 
Committee was made on the 15th February 1873), that argument may be 
effectually disposed of by a reference to s. 21 of Act VI of 1874, which amended 
art. 169 of the second schedule of the Act of 1871, by the addition of the 
[625] words "or any order of Her Majesty in Council.” The Act of 1874 
operated to make the Limitation Act of 1871 contemplate the Judicial Com¬ 
mittee of the Privy Council, before the decree had become barred. 

But it appears to me, that the fact of the Act of 1877 containing two 
additional articles (177 and 180), which expressly mention appeals to, and 
orders of. Her Majesty in Council, or the absence of such provisions from the 

"[Art. ISO . . 

Description of application. Period of limitation. 


To enforce a judgment, Twelve years When a present right to enforce 

decree or order of any Court the judgment, decree " or order 

established by Boyal Char- accrues to some person capable of 

ter in the exercise of its releasing the right: Provided that 

ordinary original civil juris- when the judgment, decree or order 

diction, or an order of Her has been revived, or some part of 

Majesty in Council. the principal numey secured threby, 

or some interest on such money haa 
been paid, or some agreement of the right thereto has been given in writing, signed by the 
person liable to pay such principal or interest, or his agent, to the person entitled ther^ or 
his agent, the twdve years shall be computed from tiie date of such revivor, payment or ac¬ 
knowledgment, or the latrat of such revivors, payments or acknowledgments, as theoase may be.| 
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Act bt 1871, does not really affect the question which we have to decide. 
These two additional articles contain additional substantive provisions of 
limitation, but the presence or absence of these provisions does not, 1 think, 
affect the meaning of the terms ' appeal ’ and ‘ Appellate Court ’ in the other 
parts of the Act. 

The term ‘ appeal,’ standing alone and without words to qualify or 
restrict it, is wide enough to include any appeal, and therefore an appeal to 
Her Majesty in Council. So the term ‘ Appellate Court ’ standing alone and 
without words to qualify or restrict its meaning, is wide enough to include any 
liribunal exercising appellate jurisdiction. Do we thu% find either in the Act itself 
or in the rest of the Statute-Book anything which qualifies or restricts the 
general meaning of these terms ? The Act itself contains no definition of either 
term. Further, it gives no enumeration or description of Appellate Courts, of the 
tribunals to which an appeal lies. We must,.in fact, travel outside the Act and 
search the rest of tK6 Statute-Book in ordq^ to discover what tribunals exercise 
appellate j^urisdiction. The term ‘Appeal’ ds used in the Act and the schedule 
of appeals under the Codes of Civil and Criminal Procedure and other Acts, and 
of appeals to different Courts. We cannot, therefore, merely from the use of 
the term in the Act, invent any definition of ‘appeal,’ which will apply in all 
places in which the word is used in the same Act,— i. e., so far as concerns the 
procedure under which, or the tribunal to which, the appeal is made. 

M . Then when we get outside the Act, there is no definition of either term in 
the General Clauses Act; and if we search the Indian Statute-Book, in order 
to find what tribunals exercise appellate jurisdiction in respect of cases 
tried and decided in India, we find no less than four enactments,— viz., Reg. 
t826] XVI of 1797, Beg. V of 1803, Act XXV of 1852, and Act II of 1863,— 
which were whelly or partially in force when the Limitation Act of 1871 was 
passed ; an^ which provided for appeals to Her Majesty in Council. We find 
no express language cutting down the general meaning of the terms ‘ appeal ' 
And ‘ Appellate Court,’ and it is not easy to suppose, having regard to the 
■existence of these four enactments in the«Statute-Book, that the Legislature 
intended to restrict this general meaning, so as to exclude appeals to Her 
Majesty in Council and the Appellate tribunal mentioned in those enactments. 
Then with reference to a doubt which has been started as to w^hether Her 
Majesty in Council or the Judicial Committee of the Privy Council can be 
properly termed an ‘ Appellate Court. ’ It appears to me that there is nothing 
in this. It may be quite true that Her Majesty, exercising the appellate 
jurisdiction which she is pleased to exercise with the aid of the Judicial 
Committee of the Privy Council, does not use exactly the same forms 
And the same procedure which is used in her other Courts. For example, 
the so-called decrees of the Judicial Committee are really orders in Council 
made upon the recommendation of the Committee; see Rristo Kinhur Boy 
y. BaSa Burrodacaunt Boy (14 Moore’s I. A., 465, of. p. 493). But I take 
it that this does not affect the question. The essentials of a Court are (i) 
the^ actor, or plaintiff; (ii) the rms, or defqjudant; and (iii) the judex, or 
judicial power, which asoerteins the facts, applies the law, and, if injury has been 
■done, affords a remedy by its officers or otherwise. An examination of the 
Statutes which regulate the Judicial Committee of the Privy Council will show 
that this tribunal possesses all these essential elements of a Court; see more 
■especially 2 and 3 Will. IV, o. 92 ; 3 and 4 Will. IV, c. 41, ss. 14, 15, 16,19 
and 28; and 6 and 7 Viet., o. 38, ss. 5 and 7. The Committee is a judicial 
•committee. The law speaks of its juris^ction to hear causes (17 and 18 Viet., 
• 0 .18, s. 34). The Statute 39 and 40 Viot., c. 59, s. 14, speaks of paid Judges of 
•• 
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the Judicial Gommi|itee of the Privy CJouneil. In Tfwtnpy v. Dent (8 Ifoore’s 
P.Om 419. of. p. 432), the Lords of the Ckimmittee speak of “treating this Court" as 
C6273 Court of Error." According to the constitution of England the soverei^ 
is the fountain of all justice. In ancient days, he sat in Court in propria 
persona, and is still supposed to do so, although he does not determine, and is 
not by law empowered to determine, any cause or motion otherwise than by 
the mouth of his judges, to whom he has committed his whole judicial autho> 
rity. Part of the business now transacted by the Judicial Comnqittee of the 
Privy Council used to be transacted by “ The High Court of Delegates." The 
Judicial Committee of the Privy Council) like Hm* Majesty's High Court of 
Chancery (the 2 and 3 Will. IV, c. 92, speaks of the Queen’s Majesty in Her 
Highness’ Court of Chancery" or Her Majesty’s High Court of Justice, 36 and 
37 Viet., c. 66, 85) as one Chamber of the Aula Eegia ; and so far as concerns 
its jurisdiction to hear appeals, it is most undoubtedly an ‘ Appellate Court’ in 
the proi)er sense of the term. 

r 

I am, therefore, of opinion that the term ‘ appeal,’ in the column of the 
Limitation Act of 1871, includes an appeal to the Privy Council; and the 
term ‘Appellate Court,’ in the same column, includes the Judicial Committee 
of the iMvy Council; and the effect of this construction is, that the execution of 
this decree is not barred by limitation. 

Appeal dismissed. 


rr Cal. 627.] 

OEIGINAL CIVIL. 

The 19th August, 1881. 

Present: 

Me. Justice Wilson. 

(Lawless 

versus 

The Calcutta Landing and Shipping Co., Ld. 
and 

The Calcutta Landing and Shipping Co., Ld. 
versus 
Lawless. 

Limitation Act [XY of 1877), s. 17—Right of Employer to call on Manager for Account — 
Accrual of Right on Death of Manager against Representatives. 

A manager is bound to account to hia emploj'er whenever he is called upon to do so 
under reasonable circumstances. 

On the death of such manager a fresh right to an account accrues to the employer as 
against the manager’s reprentatives. 

[NS] In a suit for such an ac^iount accruing to the employer on the death of his manager, 
limitation will not commence to run until administration has been taken out to such 
manner’s estate. 

These were original and* cross suits brought by A. W. S. Lawless against 
the Calcutta Landing and Shipping Co., and by the Calcutta Landing aud 

Shipping Co. against A. W. S. lawless: the former being a suit by A. W. S 

» 
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Lawlefti* ’ as the administrator of his father’s estate, to recover a sum due, as 
salary and commission, to his late father from the Company ; and the latter 
being a suit by the Company against A. W. S. Lawless, as the administrator 
of his father’s estate, to recover from it a sum of Bs. 5,707, as a debt due by 
the deceased to the Company. 

In the original suit the plaintiff stated that his father, W. H. Lawless, 
had been engaged, in March 1876, as manager to the Calcutta Landing and 
Shipping Co., at a monthly salary of Bs. 400, with a commission of 10 per 
cent, on the earnings of the Company; and that, previous to his father’s 
death, which happened on the 29th August 1877, a sum of Bs. 400 as salary 
for the month of August 1877, and commission to the amount of Bs. 2,758 for 
the first half-year of 1877, had then fallen due, and that having taken out 
administration to his father’s estate on 27th August 1879, and having demanded 
the sum abovementioned from the Company^ he, on their refusal to pay the 
debt, brought this suTt on the 30th August J.880, to compel them to do so. 

The Company denied that any sum, either as salary or commission, was 
due to the plaintiff as administrator of the estate of W. H. Lawless; and stated 
that W. H. Lawless, in his lifetime, had drawn, from the cash under his 
control belonging to the Company, a sum of Es. 5,348 in excess of the salary 
and commission to which he was entitled to up to his death ; and submitted 
that the plaintiff ought to be decreed to pay that sum to the Company; and 
they-further submitted that the plaintiff’s suit was barred by limitation. 

In the cross-suit filed on the 22nd day of February 1881, the plaintiff 
Company admitted that W. H. Lawless had been appointed their manager 
in ^arch 1876, but stated that his duties were, as such manager, to collect 
or cause to be collected, [629] all sums due to them,—to cause proper entries 
to be made of such moneys in the Company’s books,—to spend, or cause to be 
spent, portions of such sums bond fide for the business and purposes of the 
Company, and to send, or cause to be sent, the remainder thereof to the 
Company’s Bank and to render full and true accounts of all moneys belonging 
to the Company to their Directors. Thaft shortly after the death of W. H. 
Lawless in August 1877, the Company learnt for the first time, that W. H. 
Lawless had, without their knowledge and consent, been in the habit of taking 
sums from the cash belonging to the Company for his own private purposes, 
over and above the salary and commission to which he was entitled, causing 
such sums to be entered not in the books of account, but in a separate account 
headed “Beceived from Cash,” which was kept concealed from the Company ; 
and that, at the time of his death, the balance appearing in the separate 
account was Bs. 3,773 in favour of the Company. They further stated, 
that W. H. Lawless had not kept proper accounts since November 1876, 
and that he misappropriated various sums of money, and had caused false 
entries to be made in the books of the Company; that he had failed to 
collect debts due to the Company ; and that, after an investigation had been 
made by a public accountant into the books of the Company, it had been ascer¬ 
tained that a sum of Bs. 5,707 was due by»the said W. H. Lawless to the 
Company. 

That these facts having been fraudulently kept from the Company, their 
right of suit only accrued after the death of the said W. H. Lawless, when the 
facts were discovered ; and that they were unable to bring their suit until 
a legal representative had been appointed to the estate of W. H. Lawless, 
and that they brought their suit, therefore, against A. W.. S. Lawless, the 
administrator of the estate of W. H. Lawless, asking that the suit brought by 
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A. W. S. Lawless against tbemselves and' tHis suit might be eonsolidaisd and 
heard together, and praying for a decree against the estate for Bs. 5,707, and 
for an account. 

The defendant contended that the plaintiff’s suit was barred; and stated 
that the Company, in 1877, had instituted a suit against one Shoshee Goomar 
Gangooly (their cashier) charging him with being accountable to them for the 
sum of Bs. 5,707 t^SOj which was in the present suit being sued for ; and 
that, on the 10th December 1877, they had obtained a decree against S. C. 
Gangooly for a sum of Bs. 4,128, being a portion of the said sum of Bs. 5,707; 
and he further stated that* he had no assets belonging to his father’s estate in 
his hands. 

The two suits came on for hearing together, the pleadings and judgment 
in the case of the Company v. 8. C. Gangooly were put in, and it was admit¬ 
ted that the sum of Bs. 5,707 suqd for in that suit was identical with the item 
of Bs. 5,707 sued for in the oross^uit by the Company against A. W. S. 
Lawless. • 

It appeared from the plaint in the suit which the Company had 
brought against Shoshee Goomar Gangooly, that the plaintiff Company had 
stathd that Shoshee Goomar Gangooly acted as cashier to the Company, and 
that, as such cashier, it was his duty to send out bills for collection, to 
enter all sums received in the Company’s books, to pay all such sums into 
the Company’s Bank, to pay bills owing by the Company when passed by 
the manager (W. H. Lawless), and to render true and faithful accounts ; and 
further stated that the defendant had received various sums of money on 
account of the Company, and that he had accounted for all such sums 
save and except the sum of Bs. 5,707, for which they prayed judgment. 
On the 11th December 1878, the Company obtained a decree against Shoshee 
Coomar Gangooly, which decree was affirmed on appeal, but was never 
satisfied. 

The issues settled were: (i) Is the debt to the Company barred by limitation? 
(ii) Is it barred by the former suit against Gangooly? (iii) Whether any 
sum is due from the estate of W. H. Lawless to the Company. 

Mr. Bonnerjee (with him Mr. T. A. Apcar), for the plaintiff Company in 
the cross-suit, and for the defendant Company in the original suit, contended, 
that the Company’s right to sue accrued on the death of W. H. Lawless when 
they became aware of the defalcation. 

Mr. Jackson (with him Mr. Trevelyan) tor the defendant in the cross- 
suit and the plaintiff in the original suit.—The [6313 Company having 
proceeded against Shoshee Coomar Gangooly for the very debt, and having 
obtained ju^ment against him, cannot now sue us —Kendall v. Hamilton 
(L. B., 4 App. Cases 504), King v. Roare (13 M. & W., 494), Hemendro 
Coomar Mullick v. Bajendrolall Moonshee (I. L. B., 3 Cal., 353; S. C., I 
C. L. B., 488). I don’t admit, but say for argument’s sake, that, at the death of 
Lawles8,?the Company might have said his accounts were wrong to the extent 
of several thousands, and that, as*we the Company owe him money, we will 
write bis debt off against our debt to him. They might have done this prior 
to suit, but as they did not give us credit for the amount, they cannot do so now; 
and after the decree obtain^ against Gangooly the debt was merged. As regards 
the question of an account, liikless Lawless could justify his taking the money 
on the ground that a debt was owing to him, no question of account ^uld arise. 
The plaintiff’s suit is barred; limitation runs from the time the right to sue 
accrued, and the r^^ aoomed in ^ lifetime of lawless. The Company were 
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aware bf the defalcation more than three years before the date of their suit, as 
evidenced by the report of the Directors, dated the 20th December 1877. 
[Wilson, J. —^The agent is bound to account within a reasonable time: the 
eause of action in his lifetime would accrue on demand ; there was no demand 
made in the lifetime of Lawless, and so the cause of action accrued on the day 
of bis death.] 

Vilson, J, —^These are oross*8uits. The one is brought by the adminis¬ 
trator of Captain Lawless for arrears of salary and commission due to Captain 
Lawless before his death as manager of the Calcutta Landing and Shipping 
Company. The other suit is for money for which the defendant is said not to 
have accounted. There is no dispute as to the amount of the administrator’s 
claim. On the other hand, it is admitted, that Captain Lawless was bound to 
account for the money which came to his hands as manager. Two grounds 
of dispute were raised'fo the cross-claim: Jirst, they claim to set off what is 
due, and in the cross action they claim the §ame relief. The objection to their 
claim is this; first, it is said the claim is barred by limitation. Now in the 
case of a person employed as manager [682] the right of the employer is to 
have an account rendered by the person employed whenever he is called on to 
do so under reasonable circumstances. There is nothing to show that Captain 
Lawless was ever called on to account for those moneys or to account generally. 
He di^ on the 29th August 1877, and his agency terminated. I think, by his 
dea^i the Company acquired a fresh right to have an account rendered by his 
representative, and that right is recognized by art. 89* of the second schedule 
of thq Indian Limitation Act. As he Idied on the 29th August 1877, the right 
accured then but no administration was taken out till the 27th July 1880. 
The case, therefore, is protected by s. 17 of the Limitation Act, which says, 
when a person against whom, if he were living, a right to institute a suit or 
make an appHcation would have accrued, dies before the right accrues, the 
period of limitation shall be computed from the time when there is a legal 
representative of the deceased against whom the plaintiff may institute or make 
such suit or application.” Therefore timte did not begin to run against 
the Company till the 27th July 1880, and inasmuch as the cross suit was 
brought on the 22nd day of February 1881, and the written statement 
in the other suit was filed earlier, the Company is not barred, nor pre¬ 
cluded, from setting off the amount in the first suit. The second objection to 
the right of the Company is this. It is said the Company's claim is barred by 
their having obtained a decree in suit No. 699 of 1879, against Shoshee Coomar 
Gangooly. It is admitted that the aggregate sum for which the decree 
was obtained in that suit, is the same as is claimed in this suit, and made up of 
the same items. On these facts it is contended, though recovery was not 
obtained of the whole amount claimed, that the decree is a bar to the present 
suit. In support of this contention, K^al v. Hamilton (L. E., 4 P. C., 504) 
and Hemmdro Coomar MulUcTc v. BojendrolaU Moonshee (I. L. B., 3 Cal., 

*CArt. 89:-- , 


Description of suit. 


By a. principal against Three years 
lus agent for moveable 
property received by the 
latter and not account^ for. 


Time from which period begins 
' to run. 


When the account is, during the 
continuance of the agency, demand¬ 
ed and refused, or where no sucA 
demand is made, when the agency 
terminates.] 


Period of limitation. 
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353; S. c., 1C. L. 488) were cited. But they do not bear on this case. 
In those cases the liability was a joint liability, and the recovery was against 
one of the persons jointly liable. There is no trace in this case of a joint liabi¬ 
lity, the claim against Shosbee Goomar Gangooly was as banian, and the claim 
[688] against Lawless is as manager, and, as such, liable for sums which came 
to his hands. The liability was not joint, they are based on distinct contracts, 
one by Shoshee Goomar Gangooly as banian, and the other by Lawless 
as manager. The liability is distinct. The fact is, that money came to Shoshee 
Goomar Gangooly as banian, and the same money came to Lawless as manager. 
There is no ground for saying that the recovery of a decree in the former suit 
is a bar to the present suit, or to the Gompany’s right of set-off. There will 
have to be an account taken of the moneys which come to Lawless’s hands, 
and the hearing of the two suits will be reserved till after the account has 
been taken. 

r 

Attorneys for the Gompany : Messys. Roberts, Morgan, Co. 

Attorney for Lawless : Mr. Chicle .. 

NOTES. 

[PRINCIPAL AND AGENT—AGENT'S DUTY TO ACCOUNT— 

"Phe agent is not only bound to oocount but must be ready to explain the account and 
produce the vouchers ; Shibekandra Roy v. Clmndra Narain Mukerjee (1905) 32 Gal. 719 
1 C. L. 3. 23.1 


7 Cal. 633 
FULL BBNGH. 

The 17th June, 1881. 

Present: 

Sib Eichard Garth, Kt., Ghiep Justice, Mb. Justice Pontifex, 

Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice McDonell. 


Ghuni Singh and'others.Plaintiffs 

versus 

Hera Mahto and others.Defendants.’^’ 


Arrears of Rent — Enhancement—Notices of Enhancement — Beng. Act VIII of 1869, s. 14. 

Per GARTH, C. J.. PONTIPEX and MiTTER, JJ. (MORRIS and MCDONELL, JJ. dissent¬ 
ing).—A suit for arrears of rent at an enhanced rate brought by all the shareholders will lie, 
notice under s. 14 of Beng. Act VIII of 1869 having been issued at the instance of some of 
the persons entitled to the rent. 

This case was referred to a Full Bench by MiTTER and MACLEAN, JJ., 
on the 4th May 1881, with the following opinion :— 

Maclean, J. —^The plaintiffs in this suit, who are the appellants before us, 
arc the proprietors of Mouxa Eaxibigha, in [681] which the defendants cultivato 
16 bighas 11 biswas 6 dhurs. The plaint alleges that this land was formerly 
held on a bhowli rent, then a cash rent was paid for it for some time, and now 
a bhowli rent has been reverted to. The claim is for a bhowli rent for 1286- 
F., and for a kabuliat for five years from 1286 F. The rent demanded is at the 
rate of nine-sixteenths of the produce, valued at Rs. 106-13-6, for the year 

* Full Bench Reference in appeal from Appellate Decrees, Nos. 1820 to 1823 of 1879^ 
made by Mr. Justice MlTTBR and Mr.- Justice MACLEAN, dated the 4th May 1881. 

«>« 
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1285, and it is stated in the plaint that a notice was served on the defen* 
dants, under s. 14, Beng. Act YIII of 1869, calling on them to execute a kabuliat 
to pay nine-sixteenths of the produce as enhanced rent. 

The defendants plead that the notice served upon them was not according 
to law, inasmuch as it was served on the application of some of the proprie¬ 
tors only,—viz., 14 annas 15 cowri 18 bowri 1 bhowri shareholders. They also 
plead that cash rent cannot be converted into produce rent, and that by a 
decision dated 22nd December 1875, their rent was declared to be payable in 
cash. Exemption from enhancement is claimed. 

In the first Court it was held, that the suit was bad so far as it referred 
to the claim for enhanced rent by these proprietors, who had not caused the 
notice of enhancement to be serv^. The other issues, save as to the quantity 
of lands in the defendants’ occupancy, to be decided in favour of the plaintiffs. 

The lower Appellate Court dismissed the suit, on the ground that all the 
proprietors had not joined in causing the notice of enhancement to be served, 
which was therefore defective. * 

The only question submitted for our consideration is, whether a suit by ' 
all the proprietors, based upon a notice of enhancement issued at the instance 
of some of them, will lie. 

The Full Bench decision in Guni Mahomed v. Moran (I. L. E., 4 Cal. 

96) has been held by the lower Appellate Court to be in point; but that case, 

when examined, is really no authority in the present case. There the suit was 

by the izardar of a share of a village or estate entitled to receive his share of 

the^ rent separately. The learned Judge of this Court, who decided the case 

in special appeal, held, that it was not necessary for the plaintiff to make 

the persons entitled to the remainder of the rent parties to the [63S] suit. 

On appeal under the Letters Patent, the question referred to the Pull 

Bench was,* whether the plaintiff “ could sue to enhance the rent of that 

share separately without joining the other co-sharers of the tenure,” and the 

Full Bench answered that question in the negative. 

** » 

That case, therefore, is authority for the proposition that a co-sharer 
cannot enhance his share of a tenant’s rent, unless he makes the other persons 
entitled to the rest the real parties; and if it went no further than that, it would 
not be authority for the proposition that one co-sharer could not enhance his 
share if he did make other co-sharers parties. But theie is anotlier passage in 
the judgment which seems to meet this proposition. 

Towards the close of their judgment, the learned Judges remarked ;—“ The 
Bent Law, in our opinion, does not contemplate the enhancement of a part of 
an entire rent; and the enhancement of the rent of a separate share is 
inconsistent with the continuance of the lease of the entire tenure.” There is, 
however, direct authority— Troyhchhotaran Ckowdhry v. MtUhoora Mohxm Dey 
(W. E., 1864, Act X Eul., 41) and Bam Lochun Dutt v. Petamber Paid 
(W. E., 1864, Act X Eul., 41, III)~for a contrary view, which does not seem 
to have been discussed before the Full Bench. For my part I should be glad 
to have the question reconsidered. 

Premising that the rent was originally payable in one sum to the co¬ 
sharers jointly, but that by arrangement between the co-sharers on the .one 
hand and the tenant on the other, the latter has been in the habit of paying a 
portion of the rent to each co-sharer in respect of his particular share, we 
have abundant authority for the right of each co-sharer to realise his share by 
suit, subject to the rule that be must join his co-sharers either as plaintiffs or 

•• 
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dafendanto; and it^is difficult to see why ho i« to be confined to suing for 
but prohibited from suing for rent,at enhanced rates. Suppose the tenant 
agrees to pay enhanced rent to one co-sharer, but refuses to do so to the rest, 
the latter would surely be allowed to claim the same increase as their more for- 
tumte partners. But they must pr<mee4 according to law, and sezre a notice 
of L886J enhancement —Salgrani Olpadhya v. Maharaga Moheshur Bux Sing 
(W. E., 1864, Act X Bui., 94). Jt may be said that the tenant has agreed to vary 
the rent of his tenure in favour of one of his landlords, but why may not one 
of his landlords cornel him to vary it ? This raises the question of the interpre¬ 
tation of the words ‘person to whom the rent is payable ” in s. 14, Beng. 
Act VIII of 1869. If these words mean “ all the persons to whom the entire 
rent is payable," then the authority last quoted is bad law. The co-sharer 
to whom the tenant has agreed to pay enhanced rent could not be compelled 
to join in a notice, the other co-sharers would not be “all the persons to whom 
the rent is payable.” I must say that on the premises I do not see why a 
oo-sharm: should not sue for enhanded rent of a share conditional on his causing 
a notice for enhancement of the en^re rent to he served through the Collector. 

^ The object of the notice is to give the tenant the opportunity of surrender¬ 
ing his land, if unwilling to agree to enhancement, and he can do that just as 
well on a notice by some of his landlords as on a notice by all of them. If he 
elects to contest the liability of his rent to enhancement, he can do so on better 
terms, if all his landlords are arrayed against him than if some of them are 
neutral. In fact, all that is necessary for the suit is, that notice shall have been 
served upon him, that he will, for the ensuing year, be liable to pay more rent 
than in the previous year. If on such a notice by one co-shsbrer, a suit wilj lie 
for a share of the enhanced rent, all co-sharers being parties, and separate pay¬ 
ment being proved or admitted, a fortiori, a suit can be brought by all the co- 
sharers for the whole enhanced rent. 

But this view is opposed to the views of the Judges in Kashee Ktshore Boy 
V. Alip Mundul (I. li. B., 6 C&l., 149). Pbinsep, J., expresses himself thus: — 
One co-sharer would not bo competent to issue a notice of enhancement of the 
rent of the entire tenure, nor could he, under the terms of the judgment of the 
Full Bench, issue notice of enhancement of the rent due on his own particular 
share," &c- The first of these propositions is opposed to the authority I have 
quoted, which the learned Judge himself would have followed if [687] he had not 
felt bound by the Full Bench deeision. MoBBiS, J., remarks, that “ the notice of 
enhancement prescribed by the Act is defective if it be not served on the appli¬ 
cation of all the co-sharers in the tenure." And agtun—“ But inasmuch as the 
readjustment of the rent to which ho agrees does disturb the terms on which 
the tenant holds the tenure equally from him and his co-sharer, it is necessary, 
before any such readjustment of rent can be made, that he, as wdl as his co- 
sharbr, should sign the notice and apply to have it served upon the tenant." 

ft is however to be remarked, that that suit was a suit for enhanced rent 
of a share on a notice in which the plaintiff only claimed the mte due on his 
own share, calculated on what wtmld be due on the entire tenure. It differs 
therefore somewhat from the suit under appeal, the notice in which referred to 
the rent of the entire tenure, and not to a portion of it. 

Nevertheless, the principle upon which the judgment proceeds is appli¬ 
cable to suits for the entire rent, upon notice of enhancment of the rnitire rent, 
and in thb principle t do not concur. I think it shoidd therefore be referred 
to a Full Bench ton 'decision Whether a suit oan be brmight by a co- 
sharer in actual sepao^te reompt' oi a share oi the rent for enhanced rent of 
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his ahare, notioe having been served in rea{)ect of the whole rent, and all the 
oo-sharers being made parties to the suit ? and (ii) Whether a suit for arrears 
of rent at enhanced rate brought by all the shareholders will lie, notice under 
s. 14, Beng. Act YIII of 1869, having been issued at the instance of some 
of the persons entitled to the rent ? 

Mitteb, J. —I agree to his order of reference to a Full Bench. 

Baboo Mohesh Chunder Chowdry and Baboo Chunder Madhub Ghose for 
the Appellants. 

Baboo Omarendronath Chatterjee for the Bespondents. 

The following Judgments were delivered:— 

Garth, C. J. —(Pontipex and Mitteb, JJ., concurring). —I think that the 
point referred to us in the first question does not arise upon the appeal. 

[688] Second. —The second question, in my opinion, should be answered 
in the affirmative. The practice hitherto, so far as we have been able to ascer> 
tain it, seems to have been to treat a notice to enhance as insufficient, unless it 
has been signed by or on behalf of all the oo-sharers. I believe that this is the 
first occasion on which the question has been referred ^ a Full Bench ; and 1 
therefore consider myself at liberty to decide it according to what appears to 
me the reasonable construction of s. 14 of the Bent Law. 

^he right to enhance rent from time to time, as occasion arises, is, in my 
opinion, one of those incidents of a contract of tenancy which the landlords or 
any of them have, as much right to enforce, as a covenant to pay the road-cess, 
or tS cultivate the land in any particular manner. It is true that all the co¬ 
sharers ought to join in bringing any suit of the kind. But suppose that some 
of them refuse to join as plaintiffs. Section 32 of the Civil Procedure Code 
provides, thaLno one shall be made a plaintiff in a suit against his will. In that 
case are those who desire to bring a suit to be deprived of their rights, because 
the others will not join as plaintiffs? 

The reason of their refusing to join may* be, that they are colluding with 
or influenced in some way by the tenant. Are these recusants to be allowed 
to deprive their co-sharers of the means of enforcing their just dues, or on the 
other hand to drive them to the expensive, tedious, and inconvenient alterna¬ 
tive of a butwara ? I think not. The simple and obvious remedy for such a 
state of things is to allow the oo-sharers who wish to sue to do so, but making 
the recusant co-sharers defendants in the suit. The Court will thus have all 
the parties before it and the means of doing justice between them. If the 
claim made by the ifiaintiffs is unfounded, they will probably be made to pay 
the costs, not only of the tenants, but of their co-sharer defendants. If, on 
the other hand, their claim is a just one, and the conduct of the co-sharer 
defendants has been unreasonable, the latter would probably be made to pay 
the plaintiffs' costs. The Court would have no difficulty in fairly adjusting, in 
a suit so framed, the rights of all the parties. 

A 

tot] Then is there any difference in point of principle between a suit 
brought to enhance the rent, and a suit brought to enforce any other right of 
the landlords ? ■ It appears to me, that the rule which applies to bringing a suit, 
is applicable also to giving the notice necessary to the suit. The notice is to 
be given by “ the person in receipt of the rent," which is the phrase used 
genendly in the Bent Law as signifying the landlord or landlords; and I think 
that those persons who are entitled to sue as landlords have also the right 
under this section to give the necessary previous notice. Ko mischief, as it 
•s 
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seems to me, can follow from this oonstruotion; whereas the contrary constmo' 
tion might to great injtii^ioe. 

I think therefore that the decision of the lower Appellate Gomt should be 
reversed, and that the case should be remanded to that Court to be tried upon 
its merits. The costs in this and in the lower Appellate Court will abide 
the result. 

The same decree will be made in the analogous cases. 

Horrls, J. —In my 9 pinion, both the questions which form the subject of 
this reference should be answered in the negative. 

The real question, which underlies both the questions of the reference, 
appears to be, whether a notice of enhancement of rent, served by order of the 
Collector on the application of a proprietor or proprietors of a fractional share of 
the land held by the tenant cultivator, whose rent is sought to be enhanced, is 
a good notice under the Bent Law, provided that subsequently all the proprietors 
join in a suit brought to enforce payment of the rent at the rate specified in the 
notice. If the notice is a good one, then clearly a suit, brought by aU the 
proprietors on the basis of such -notice, would lie, though it by no means follows 
that a co-sharer in a joiht undivided estate, who can bring a suit for his fractional 
share of the gross stipulated rent on the strength of what the Full Bench, in the 
case of Gmn Mahomed v. Moran (I. L. B., 4 Cal., 96), describe as a private 
arrangement between himself, his co-sharers, and the tenant, is competent 
[640] to bring a suit for rent at an enhanced rate in the proportion due upon 
his share when the pa 3 '’ment of rent at such enhanced rate forms no pa^t of 
that ‘ arrangement.’ The notice necessarily conveys an intimation to the 
tenant that the terms on which be has hitherto paid the rent, and held his 
land, are to be altered ; and that he must accept a potta, or, as I understand 
it, a new contract of lease, and give a counterpart kabuliat on the terms 
specified, or relinquish his tenure. But if this is so, and the tenant agrees to the 
terms proposed, can the part-owner, who has served the notice, act indepen¬ 
dently of his co-sharers, and grknt a potta and take a kabuliat accordingly '! 
Under the Full Bench decision just referred to, he is not competent to do so, 
because, to use the language of the Full Bench, the notice and the potta and 
kabuliat based upon it are “ obviously inconsistent with the continued existence 
of the original lease of the tenure.” This presents one strong objection to the 
validity of such a notice. 

Then again the Bent Act, s. 14, requires that “ the notice shall be served 
by order of the Collector on the application of the person to whom the rent is 
payable.” When more persons than one are entitled to receive the rent, then 
"the person to whom the rent is payable” must signify all such persons. This 
is the natural meaning which these words convey, and this is, as it seems to 
me, the meaning which they are intended to convey wherever they are used 
throughout the Act. Take the case of a potta, which, under s. 2 ” every ryot 
is entitled to receive from the i)erson to whom the rent of the land held or 
cultivated by him is payable.'*’ It need hardly be said that a potta which 
purports to give in lease a certain property, would be an incomplete instrument 
if signed by a proprietor possessed of only a partial interest therein, and not 
authorized to sign on behalf of the other proprietors. 

The right to measure is given (ss. 26 and 38) “ to every proprietor 
of an estate or tenure or othmr person in receipt of the rents of an esti^ or 
tenure*” Bepeated decisions of this Court have held that this right cannot 
he zeroised at the'instance a proprietor of a fractional share of a joint 
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[ew] undivided estate. The application to the Civil Gourt^or to the Collector 
must be made by all the proprietors. See Santiram Panja v. By cunt Panja 
(10 B. L. E. 397), Moohok Ghand Mundul v. Modhoosoodun BachusjniUy (10 
W. E., 126), and Shoorender Mohun Boy v. Bhuggohut Churn Otitigopadhya 
(18 W. E., 382). 

When a tenant has been illegally ejected, and under s. 27 seeks to recover 
the occupancy of his land “ from the person entitled to receive rent for the same,” 
he would, in the event of there being more persons than one entitled to receive 
the rent, necessarily frame his suit against all, and not against one only. 

f 

So a deposit received by a Court under s. 47 would not be paid to a share¬ 
holder as “ the person in receipt of the rent of the land ” of the tenant depositor, 
unless he showed his authority from the other sharers to receive the money 

Nor would a suit^under s. 53, for ejectment of a cultivator not liaving a 
right of occupancy, lie on the part of a per8<jn in receipt of only a fractional 
share of the rent. „ 

The law in the matter of distraint also supports this view By s. 68 the 
power of distraint is limited to “ the zamindar or other person entitled to receive 
the rent of the land immediately from the actual cultivator.” But as a sharer 
in a joint estate of the class referred to in the preceding section (64) is entitled 
to receive his quota of the rent direct from the cultivator, an express proviso is 
made that he shall not exercise this power of distraint independently of his 
co-sharers. 

It appears to me that the questions of this reference, bearing on the 
relation of landlord and tenant in the matter of enhancement of rent, cannot 
be determined by considerations arising out of any general or abstract rights 
of property , for it must bo remembered that rights incidental to property in one 
country are got necessarily rights incidental to property in another country 
We see that, throughout the Eont Act, the Legislature treat the various persons 
who compose the proprietary body in a joint undivided estate as one 
person. There is supposed to be a mal putcheri or other common place 
“where rents are usually payable,” at which receipts are to be given 
[643] and moneys are to be tendered (see s. 46 and sched. A), whence, in 
fact, the administration of the joint estate proceeds, and whence consequently all 
notices of enhancement of rent should issue. This is only in accordance with 
the joint family system which prevails in the country, and gives to the kurta, 
or head of the family, the entire responsibility of management. In a joint 
undivided estate, the kurta of the family, or a joint manager, is sole adminis¬ 
trator ; and if by reason of family dissension, or the intrusion of a 
stranger, any shareholder desires to deal separately with his own share 
and manage independently, he can follow what is the recognized custom of the 
country, and obtain a partition of his share. This course is, no doubt, some¬ 
what tedious and oftentimes expensive; but it is the course which both law and 
custom sanction, and which a purchaser of a share voluntarily accepts as one 
of the incidents of a joint undivided estate. Npr is it an argument that as one 
of several joint tenants has a right to contest his liability to pay the enhanced 
rent demanded of him, so a part-proprietor of a joint undivided estate has a 
corresponding right to enhance the rent. The answer to this is, that enhance¬ 
ment of rent, where it is not accepted without demur by the ryot, is a 
right which a proprietor can only exercise subject to the restrictions 
imposed by s. 14 of the Eent Act. That section, as it aff^ts prejudicially the 
interest of the ryot, ought, in my opinion, to be construed strictly. The ryot 
has a right to say that he shall be assured in the uninterrupted possession and 
«» 
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«njoyment of his holding at the rent hitherto paid by him, unless and until all 
the persons entitle to receive the rent from him combine to serve him with a 
notice specifying the grounds on which they claim higher rent, and are 
prepared to establish those grounds in a Court of Law. The succeeding, 
section (15) enacts, that any under-tenant or ryot on whom such notice hae^ 
been served, may contest his liability. Therefore, if several tenants who hold 
land jointly are served with the notice, the law expressly allows one or all of 
them (though it is hardly to be supposed that all would not join if there was 
good OTound for so doing) to contest the enhancement. In this matter of enhance¬ 
ment therefore joint proprietors and joint tenants are not placed upon an 

equal footing so far as their rights in the property are concerned under the law. 
If a ryot can be served with notice of enhancement of rent at the instance of a 
part-proprietor of the land held by him, it is immaterial for the purposes of this 
argument, how small may be the fractional share which such part-proprietor 
X)ossesses. Any proprietor, however minute his interest may be, may set 
the law in motion and disturb pre-existing arrangements without the previous 
consent of his co-sharers. And iflhe first question be answered in the affir¬ 
mative,—that is, if it be sufficient for a part-owner, after issue of a general 
notice, to make his co-sharers parties as defendants to an enhancement suit, 
then a tenant is always liable to be exposed to the caprices of individual share¬ 
holders, and perhaps to prolonged litigation, for I can see nothing to prevent 
yea>r after year a fresh suit for enhancement being brought by each separate 
shareholder. The plaintiff in each suit would take care to remedy the defects 
in proof of his predecessor, and so the tenant would be forced eventually to 
succumb. 

# 

But apart from this possible abuse of separate notice on their own account 
by individual shareholders, I think it is not an unimportant fact, that, so far 
as my experience extends, and I am given to understand so far as the experience 
of my brother Civilian Judges of this Court extends, the custom of the country 
and of the Courts in the matter of notices of enhancement of rent is to issue 
them at the instance of all the proprietors, and not of a part-proprietor only. 
This custom appears to me to be ^n conformity both with the letter and the 
spirit of the law as it now stands, and I think, therefore, that it should be 
maintained. 


MoDonell, J. —1 am of opinion that both the questions should be answered 
in the negative. I concur in the view of the law taken by Mr. Justice MoBRiS 
and the judgment just delivered by him. 

Case remanded. 


NOTEB. 

[CO-SHAREBS—BEMOIL TENANCY ACT—RIOHT TO BUS— 

‘rhough the Full Bench did not decide the question whether a suit could be brought by 

« co-sharer for enhanced rent of his share of rent after serving notice, it was held in Bidhee 

BushoM Baau v. Kamaraddi Mandal (1888) 9 Cal. 864 that a suit for enhanced rent may be 

brought when all the co-sharers are either joined as plamtifis or defendants to the suit. But it 

was held in KaUohandra Singh v. Baj Kiahen (1885) 11 Cal. 615 that a suit for his portion of 

enhanced rent could not be brought by a co-sharer even if the other co-sharers are made defen- 

<dant8 to Ibe suit, unless he had asked them to join as plaintifEs and they have refused. Though 

an application for measurement imder sec. 88 of Act. VIII of 1869 could be made by one of the 

co-sharers when all the other oo-sharers are parties to the suit, Abdool Hoasein v. Loll Chand 

(1888) 10 Cal. 36 application under s. 158 of Bengal Tenancy Act should be made by fdl the 

co-sharers : Mohib AH alias Dmtmei/y. Ameer Eat (1890) 17 Cal. 688.] 

* 


loss 


«c 



LOKilKA^ MUIiLlCK &o. «. ODOYOHURS MULUGK &o. [1881] ]P. L. K. T 0«1. 6ii 

C8ii] OBIGINAL CIVIL. 


The 19th August, 1881. 
PBESENT : 

Mb. Justice Wilson. 


Lokenath MuUick and others.Plaintiffs 

versus 

Odoyohum Mulliok and others..'...Defendants. 


Administration Suit — Su^lemental Suit—Debts due by Apjaointed Managing 
Members under the Will of the Testator — Ltmitation. 

* 

A and S, two of the,sons of one N, had been declared, m a suit brought to ndminiatoy 
M's estate, to be indebted to the estate ; it was also declared in such suit that a certain sum 
of money should be set apart for the performance of'certain religious ceremonies, and paid into 
Court. 

A andB died without having satisfied their debt. 

In a suit supplemental to the former suit, the descendants of the sons of N, amongst 
whom were the descendants of A and B claimed to be entitled to their share in the interest 
on the funds in the hands of the Court, and sought for a division of such accumulation of 
interest. 

Bield, that, notwithstanding that the debt due from A and B to the estate was barred, 
theidesQendants of A and B could not be allowed to share in the accumulations of interest in 
the hands of the Court without first satisf 3 ring the debt due by their ancestors to the estate. 

In the year 1807, a certain suit was brought in the Supreme Court for the 
administration of the estate of one Nemyechand Mullick ; and in that suit, 
on the 11th July 1808, a decree was passed, declaring that certain testamen¬ 
tary papers executed by the said Nemyechand Mullick were valid ; that his 
estate was joint and undivided; that his eight sons were entitled to the estate; 
Bamrutton and one Bamgopal being entitled to the management of the estate, 
and certain enquiries were ordered to be made as to what sums would be re¬ 
quired for the performance, in a suitable manner, of the several acts and cere¬ 
monies directed to be performed by the testator Nemyechand Mullick, and a 
direction was given to the Master to take an account. 

By another decree, dated the 23rd August 1823, a partition of the joint 
undivided property was ordered to be carried out, and, amongst other things^ 
it was ordered, that the Master should [6«S] take an account of the rents 
and profits of the moveable property received by Bamgopal and Bamrutton 
from the date of the death of Nemyechand. 

By another decree in the same suit, dated the 6th of April 1837, certain 
sums of money were ordered to be set apart for the performance of the acts, 
works, and ceremonies mentioned in the said jiestamentary papers ; and a sum 
of Rs. 2,07,226 was also ordered to be paid out to the surviving sons of Nemy- 
echand Mulliok (excepting the said Bamrutton) as trustees for the due perfor¬ 
mance of the said ceremonies; but owing to certain disagreements between the 
parties this sum remained in Court, and the ceremonies remained unperformed. 
It was further declared by the said Isust-mentioned decree, that there was in 
the hands of the said .Bamrutton and the heirs of the said Bamgopal a sum of 
Bs. 33,65,018 belonging to the estate of the said Nemyechand Mulliok, and a 
further sum of Bs. 9,95,887 in Court, which sums were divisible betwem the 
*• 
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surviving sons and the representatives of the then deceased sons, and si*ine ordered 
to be paid to them by the said Bamrutton and the representatives of the said 
Bamgopal, and in default of such payment being made by the representatives of 
Bamgopal, that the Master should sell the immoveable estate of the said Bam¬ 
gopal. Default was made, and the estate of Bamgopal was sold. Certain parts* 
of these sums were paid as directed, but a balance due from the estate of Bam¬ 
gopal and from Bamrutton, amounting to Ks. 20,00,000, still remained unpaid. 

In the year 1880 the plaintiffs, who were the descendants of one of the 
eight sons of Nomyechand Mulliok, instituted this suit against the representa¬ 
tives of the remaining seVen sons of Nemyechand, asking that their suit might 
be taken as supplemental to the former suit (inasmuch as several members of 
the family who were defendants had since died, and the suit had not been revived, 
against Ijlieir representatives), and that they might be entitled to the benefit of 
the deci'ees already passed. 

That the sums of money noW in Court to the credit of the cause might 
be paid out, and distributed after dhe performance of the ceremonies, Ac., and 
that the shares of such moneys C«M] receivable by the representatives of 
Bamrutton and Bamgopal might be applied in payment of the sums due by 
their estates to the estate of Nemyechand, and that a scheme might be framed 
by the Court for the performance of the ceremonies. 

The defendants, who were the representatives other than the plaintiffs, of 
the other sons of Neniyechand, put in various written statements : Odoychum, 
the sole surviving son of Bamgopal. contending that, under the decree of the 
6th of April 1837, his father’s estate was sold by the Court and the proc^ds 
applied to the debt due by his father to the estate of Nemyechand, and that,' 
therefore, further execution of that decree against his estate was barred by 
limitation ; and that, on the death of one of the descendants of Nemyechand 
in October 1875, the suit then subsisting abated, and was not revived against 
his representatives, and that, therefore, he (Odoychum) could not now be 
deprived of his right to participate in the accumulation in Court. 

ToolseeDoss, who was the repfesentative of Eamrutton’s estate, put in the 
same defence. 

Mr. Jackson (with him Mr. Tionnoiee and Mr. Ameer Ah) for the Plaintiffs. 

Mr. Stokoe (with him Mr. Hyde) for Odoychum. 

Mr . Collinson for Toolsee Doss. 

Mr. Snwwon, Mr. T. A. Apcar, Mr. Handley, Mr. Mittra, Mr. White, Mr. 
Trevelyan, Mr. Agneio, Mr. G. G. Datt, Mr. Beeby, Mr. Ghatterjee and Mr. E. 
Mitter appeared for the other Defendants. 

Wilson, J. —This is a suit in which the plaintiffs ask to revive certain 
causes which have abated, and ask that the present suit may be taken 
as supplemental to the said causes, and that the plaintiffs may be declared entitled 
to the benefit of the various decrees and orders made therein from time to time. 

The original suit was instituted in the Supreme Court on the 26th October 
1807, and then there have been a series of I6i7] other suits by which the 
older suit has been revived from time to time. The original suit was for the 
administration of the estate of Nemyechand Mullick, and the parties to it were 
his grandsons, of whom two were defendants. 

The paxties to the present suit all claim under one or other of those grand¬ 
sons. In 1808, a decree was made, under which certain testamentary papers 
were established and the grandsons declared entitled to shares, Ac. Another 
decree was made in 1^7, undw which certain moneys were set apart for certain 
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pvurposes which are said to have been satisfied, and it was .declared that there 
were then in the hands of Bamgopal and Bamrutton MuUick and in those of 
the heirs of, Ac., over thirty lacs, and it was ordered that Bamrutton should 
pay the balance after deduction of certain sums to be retained in diminution of 
the debt. It is further admitted that the debt was reduced by the sale by the 
Master of the late Supreme Court of the immoveable estate of Bamgopal 
Mulliok. 


There is now a sum in Court arising from accumulations of interest on the 
sum set apart for the performance of certain acts, works, and ceremonies which 
were to be performed ; and the specific object of the present suit is a division 
of such accumulations. The only serious controversy is, whether the sons and 
.representatives of Bamgopal and Eamnitton should share without satisfying 
the debt declared to be due from their respective ancestors. They cannot in 
my judgment receive any shares. It is held in England tiiat an executor is 
justified in retaining a share, though tlje debt is barred by limitation— 
Courtenay v. Wilhams (3 Hare, 539), apd the series of cases collected in 
L. B., 20 Eq., 644, establish this. There is no difference between the state 
of the law in England and the state of the law here, see Mohesh Pal v. 
B'ussunt Kumaree (I. L. E., 6 Cal., 340). Executors would be justified in 
withholding payment of a residue distributable to the two estates till the debt 
is satisfied. It is clear, what would be the duty of executors is the duty of 
the. Court. It follows, therefore, that the representatives of Bamgopal and 
Bamrutton are not entitled to share, and their shares must be divided 
amongst the other parties entitled. The decree will declare 1648] tiiere must 
heithis division, and that the suit is supplemental to the old one. 

There must be an enquiry whether trusts 1 to 9 have been carried out, and 
what sum is divisible. There will also be an enquiry as to the devolution of 
the estates sjnee the decree of 1837 to ascertain who are now entitled to share. 
This enquiry may be assisted by investigation of the records and supplemented 
by affidavit. The costs of suit will be reserved. 

Attorneys for the Plaintiffs : Messrs. Sgotnhoe & Co. 

Attorney for the defendants Odoychurn and Toolsee Doss ; Mr. Paltologun. 


Attorneys for the other defendants : Messrs. Beeby and Butter, Mr. 
H. H. Bemfry, Baboo Gonesh Chunder Chimder, Messrs. Watkins and Watkins, 
Baboo N. C. Burral, Baboo U. L. Bose, Baboo B. C. Bonnerjee, and Baboo 
W. C. Bonnerjee. 
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The 6th April, 1881. 

Present: 

Sir B. Peacock, Sib M. E. Smith, Sir B. P. Oollieb, and Sir R. Couch. 


Duliohand.Defendant 

^ verms 

Bamkishen Singh and others.Plaintiffs. 


10» Appeal from the. High Court of ludicaturi at Fort William in Bengal.] 
Money paid, bat not due, and paid under compulaion. 

A mortgagee of two separate propertfes became by pnrchase the owner of the equity of 
redemption of one of them, and of this pro^rty the value was so proportioned to his payments 
I that the mortgage-debt was in efieot satisfied. This mortgagee, however, obtained a decree 
and order in execution for the sale of the other property, on which his mortgage was the 
second. Of the latter property, the plaintiffs, who also represented the first mortgagee, had 
become purchasers, and they filed objections to the sale. These were disallowed, and they 
thereupon paid into Court money sufficient to satisfy the decree in order to prevent the sale. 
vm Held, that this was not a voluntary payment, nor a payment of money equitably due ; 
but one made under compulsion of law, i. e., under pressure of the execution-proceedings. And 
held, that this might be recovered in a suit for a money-decree, the remedy not being Gonfii^ed 
to the execution-proceedings. 

Appeal from a decree of the High Court (July 20th 1878), confirming a 
decree of the Judge of Patna (July 29th, 1876). , 

The respondents sued to obtain a refund of Bs. 78,393, with interest, from 
the appellant. They had paid this sum to him in order to prevent the sale, in 
execution of a decree which he, as,, mortgagee, had obtained against a third 
party, of lands forming a mouza, in which the plaintiffs had an interest as 
purchasers. The claim of the latter (preferred under ss. 278, 279* of the Code of 
Civil Procedure) having been disallowed, they paid into Court an amount 
p nffifti flnfe to satisfy the decree. The question now raised on this appeal was 
whether the suit would lie. 

Mr. L&tth, Q. C., and Mr. Arathoon for the Appellant. 

Mr. Cowie, Q. C., and Mr^. Doyne for the Respondents. 

The facts, as well as the orders of the Courts in India, are stated in their 
Lordships’ Jud^ent, which was delivered by 

Sir H. E. Smith. —This is a suit brought by the rdspondents, Bamkishen 
and others, against Dulichand, the appellant, to recover back a sum of 
Bs. 78,393, which the respondents had paid to the appellant to prevent, the sal& 
of a mouza called Korina, which had been attached and put up for sale in 
execution of a decree obtained by the appellant against one Neoghi. The suit 
claimed, in the alternative, that the amount of Bs. 78,393 should be appor¬ 
tioned between Korina and another mouza of the name of Nandan. The 
point, upon the facts found in the Courts below, is a short and plain one, but 
in Older to make it intelligible, it is necessary to refer to the transactions 
which took place between the parties, though not at great length. 


Evidence to be adduced 
by claimant. 


*[Seo. 379:—The claimant objector must adduce evidence 
to show th^ at the date of the attachment he had some interest- 
in, or was possessed of, the property attached.], t 
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B&m Button Neoglii, a zamindar, was the owner of several mehals, and 
amongst others of two mouzas called Korina and CfiAOGI Nandan. ^ese 
monzas were mortgaged in the way which will be hereafter described. The first 
mortgage which appears is of the date of the 3rd July 1865, and is a mortgage 
‘ of Korina made by Neoghi to the Land Mortgage Bank of India, to secure a 
lakh of rui)ees. In January 1867, Neoghi borrowed from one Lutf Ali Khan 
a sum of Bs. 10,000, and gave as security a mortgage*bond on certain monzas* 
not including either Korina or Nandan. It is only necessary to refer to this 
mortgage-bond for the purpose of explaining the next mortgage transaction, 
and also of explaining a reference which is made in the course of the proceedings 
to the debt due to Lutf Ali Khan. It appears that Lutf Ali Khan obtained a 
decree upon his bond for Bs. 19,416. He did not, apparently, attach the 
properties included in his mortgage-bond, but he attached, and was about to 
sell, Nandan. In order to prevent the sale of Nandan, on the 8th of January 
1870, Neoghi mortgaged to the appellant, ‘with several other mouzas not 
material to be mentioned, the two mouza*s, Korina and Nandan, to secure 
Bs. 38,000. The mortgage of Korina was a second mortgage, it being subject 
to the prior mortgage to the bank, that of Nandan was apparently a first 
mortgage. The next transaction is a mortgage by Neoghi of Nandan and. 
other mouzas to the respondents for Bs. 5,500. The bank brought a suit on 
their mortgage, and on the 17th April 1871, they obtained a decree for the sale 
of Kprina and other mouzas to realize the debt due to them. On the 29th July 
1872, Korina was attached by the bank, and also by another decree-holder, 
creditor, one Ohuttun Singh. On the 16th December 1872, Mouza Korina 
wa^ sold under Ohuttun Singh’s decree, but subject, to the bank’s mortgage, to 
the respondents for Bs. 115. Shortly after the sale, the respondents paid into 
Court Bs. 58,719 to satisfy the mortgage and decree of the bank against 
Korina, and in the following October (1873) were put into possession of that 
mouza. They, therefore, were the purchasers of Neoghi’s interest in Korina, 
which had been sold by Ohuttun Singh, and paid off the prior mortgage to the 
bank, and the amount so paid is found by the Courts below to have exceeded 
the value of Korina. * 

[8Si] Concurrently with these proceedings affecting Korina, others were 
going on with regard to Nandan. The respondents, on the 29th of February 
i872,obtained a decree in a suit which they had brought on their mortgage of 
Nandan, and attached it and other mouzas. On the 5th August 1872, the 
appellant intervened in the execution-proceedings in this suit. He gave notice 
of his mortgage, and required that it should be notified at the time of the 
sale ; and it was so notified. The sale was made subject to that notification, 
and of course subject to the mortgage to the appellant, upon which he at 
that time claimed that a sum of Bs. 1,51,239 was due. It is plain what 
the effect of such a notification upon the sale must have been, and the bid¬ 
dings were only for the equity of redemption, which was of small value. 
The sale took place in August 1872, and the purchaser was one Dindyal, the 
appellant’s brother, the price being Bs. 1J,710. A certificate of sale and 
possession were obtained on the 11th September 1873. It has been 
found by both Courts that Dindyal purchased benami for the appellant. 
The appellant, therefore, having given notice of his mortgage, purchased 
the equity of redemption subject to his own debt, and thus became both owner 
of the equity of redemption and mortgagee. In that state of things it became 
material to enquire what was the value of Nandan. It has been found by the 
Courts that its value, beyond the purchase-money, exceeded the amount due 
upon the appellant’s mortgage, and was sufficient to cover not'only that amount, 
•• 
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but the Es. 19, 416 due to I^utf AU Khan, if that sum was really due to him. 
Under these circumstances, it must be taken that the mortgage-debt was satis¬ 
fied by the purchase of Nandan and the value of that estate. The appellant, 
having thus obtained the full amount of his debt, could no longer avail himself 
of any other part of his secui*ity. The mortgage was only a security forthe 
debt, and when it was satisfied, there was an end of any right to resort to the 
further securities he held. What gives occasion to the present action are the 
circumstances which will now be stated. 

On the 1st of July 1872, the appellant sued Neoghi on his mortgage for 
principal and interest. The claim he then made [682] was the same he had 
notified in the suit brought by the respondents as mortgagees of Nandan, to 
which reference has been already made, namely, Rs. 1,51,239. It appears 
that sum included penal interest, and the Courts reduced it to a sum of 
Rs. 78,393. In June 1873 he obtained a deciee, and on the 7th January 1874 an 
order to attach Korina. At thetinjehe obtained that order lie had become the 
purchaser of Nandan under the circumstances whicli have been stated ; and his 
obtaining it after his mortgage-debt had been thus virtually satisfied was clearly 
inequitable. Korina being attached, the respondents intervened, as the pur- 
•chasers of that mouza, and as representing the first mortgagees of it, the 
bank, and filed objections to the attachment and sale. The respondents in 
this way made the strongest protest that they could against the sale, but 
their objections did not prevail. The Judge of Patna disallowed them, and 
the High Court, upon appeal affirmed the decision of the Judge, stating that 
the petitionoi must be left to his remedy, if any, in a regular suit. The 
result was, that the sale of Korina was ordei'ed to take place; and to prevent 
that sale, and to protect the property which they had purchased, the respon¬ 
dents paid into Court the sum of Rs. 78,393 to satisfy the appellant’s decree. 
They at once gave notice in writing that they should seek a refunding of that 
money in due course of law, and the present suit was brought for that purpose. 

It is only necessary to refer shortly to the judgments. Both the Courts 
have concurred in holding that the plaintiff is entitled to recover. Certain facts 
are found clearly and succinctly by tlie Judge of tlie District Court. His findings 
are these ' “ I find, therefore, that the following facts are established : (i) that 
Mouzas Korina and Nandan are both made subject to a lien of Rs. 78,393 by the 
mortgage of January 1870 ”—that is, the appellant’s mortgage ; “ (ii) that plain¬ 
tiffs have, as owners of Mouza Korina, paid off a lien of a date prior to 1870 on 
Mouza Korina,”—that is, the bank’s mortgage,—“ exceeding in amount the 
estimated value of Mouza Korina as estimated by defendant himself; (iii) that 
the whole amount of the lien of Rs. 78,393, therefore, fallsupon Mouza [683]Nan- 
dan, if its value is equal to the amount of the lien, (iv) that the value of Mouza 
Nandan is equal to the amount of such lien, even if Bs. 18,393 paid by the' 
defendant be deducted ”—that is, the amount said to have been paid to Lutf Ali; 
** that plaintiffs, having paid this lien, are entitled to recover the amount so 
paid from the auction-purchaser of Mouza Nandan ; that defendant No. 1 is 
the auction-purchaser of Mouza Nandan. It has been shown that at the 
time that this payment of Bs. 7^,393 was made by the respondents to the 
appellant, the debt had been satisfied by his purchase of Nandan under the 
circumstances above stated. He has, therefore, received it twice over, and it 
is obvious that, in such a case, it is inequitable that he should hold the money 
paid to him, under compulsion, by the respondents. It is to be observed that 
the appellant had only a second mortgage upon Korina, but in the view 
their Lordships have taken of the case, it is unnecessary to go into the 
question of marshalling ^le securities. 
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The argumfflcitB at the bar werei not directed to shov^ that there is any 
equity upon which the appellant could retain this money ; but the objections 
taken to the action were that the payment was voluntary, and that the remedy, 
if any, was in the execution-proceedings. Their Lordships think that there 
is no pretence for saying that the payment was voluntary. It was made to 
prevent the sale which would otherwise inevitably have taken place of the 
^ mousa which the respondents had purchased, and was made therefore under 
compulsion of law,—^that is, under force of these execution-proceedings. In 
this country, if the goods of a third person are seized by the Sheriff and are 
about to be sold as the goods of the defendant, and the true owner pays money 
to protect his goods and prevent the sale, he may bring an action to recover 
back the money he has so paid ; it is the compulsion under whicii they are 
about to be sold that makes the payment involuntary. See Valjiy and others, 
assignees of Bate, v. Manley (I Common Bench Rep., 594). 

It was also objected that the remedy is not tlie proper one, and that some 
further proceedings should have been taken in tlie execution suit; but none 
were pointed out by Mr. Ara-C6543thoon which would afford a suitable 
remedy, or which would preclude such an action as the present. 

Their Lordships think the decree of the Judge of Patna is incorrect in 
declaring that the plaintiffs are entitled to realize the decretal money by 
auction-sale of Mouza-Nandan ; and that it ought to be amended by striking 
out"that declaration. In the view they take of the case, the decree should be a 
simple money-decree. On the whole case, they agree with the Courts below, 
though not altogether on the same grounds, that the plaintiffs are entitled to 
succeed in the action ; and they will humbly advise Her Majesty, subject to the 
amendment above indicated, to affirm the decrees appealed from. Tlie appellant 
must pay the costs of the appeal. 

• Appeal dismissed with costs. 

Solicitor for the Appellant: Mr. T. L. Wilson. 

Solicitors for the Respondents : Messr^. Barrow d Rogers. 

NOTES. 

[HONEY PAID UNDER COMPULSION—RECOVERABLE— 

The prmciplc laid down by their Lordships in this case wa.^ applied to cases where the 
purchaser from the judgment-debtor paid money to the decree-holder attaching property after 
purchase in order to release the property from attachment ■ (1883) 5 All 400, (1888) 15 
Cal. 657, where it was hold that the person paying can maintain a smt for refund against 
the decree-holder. Though the plaintiff might have taken proper proceedings to release the 
property from attachment, payment is not voluntary: 5 All. 400 The proper remedy in 
such cases is to claim refund in separate suit and not m execution-proceedings: (1896) 22 
Bom. 473. But if the money is paid by a stranger under s. 310 of C P. C. (1882) after sale, 
suit does not lie to recover the amount from the decree, and this ruling docs not apply: 
(1907) 12 0. W. N. 151. The purchaser paying can claim the amount from the judgment- 
debtor under s. 69of the Indian Contract Act’ (1894) 22 Cal. 28 (19CK)) 19 M. L. J- ; 750, 
where the purchaser of the property from the defendant was held entitled to claim of the 
defendant the amount paid to the decree-holder in order to avert the sale of the property 
purchased.] , 


• • 
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The 4th July, 1881. 

Pbksent: 

■Ms. J\3%TiCE Priksep and Mr. Justice Field. 

Degamber Mozomdar and another.Defendants 

versus 

Kallynath Boy.Plaintiff.’"' 

Principal and Agent—Form of Suit for Account—Procedure on taking Ac¬ 
counts — Misjoinder — Limitation—Ijfoticeof Directions to Decree by Despondent — 
Accounts of Joint Property—Civil Brocedure Code (Act X of 1877), ss. 250, 895, 
and 396 ; sched. to. Form 157—Limitation Act (XV of 1877,) s. 5. 

In n suit for an .oooount by a principal against bis agent, the plaintiff should ask in his 
plaint that a proper account may be taken. If the defendant is found liable to render 
such account for a certain period, the Court should make (68S] an interlocutory decree 
declaring that he is so liable, and direct him to file an account in Court within a fixed period. 
This decree may be enforced under s. 260 of the Civil Procedure Code. After an account has 
been filed, the plaintiil should be allowed reasonable time to examine it. If the objections 
are numerous, the procedure prescribed by ss. 894t and 395} and Form 157§ of sched. iv tojbhe 
Code should bo followed. When the accounts have been taken, the Court must determine the 

‘Appeal from Appellate Decrees, Nos. 447 and 448 of 1880, against the decree of B.F. 
Rampini, Esq , Olficiating Judge of Dacca, dated the 10th of December 1879, modifying 
the decree of Baboo Oungachum Sircar, Subordinate Judge of that district, dated the 20th 
of November 1878. 

i [Sec, 394;—In any suit in which an examination or 
Commission to examine adjustment df account is necessary, the Court may issue a corn¬ 
er adjust accounts. mission to such person as it thinks fit directing him to make 

such examination or adjustment. 

tCSoc. 395:—The Court shall furnish the commissioner 
with such part of the proceedings and such detailed instructions 
Court to give commis- as appear neisessary, and the instructions shall distinctly 
sioner necessary instruc- specify whether the commissioner is merely to transmit the 
tions. proceedings which he may hold on the inquiry, or also to 

report his own opinion on the point referred for his examina¬ 
tion. 

Proceedings of Commis- The proceedings of the commissioner shall be received in 
sioner receivable in evi evidence in the suit, unless the Court has reason to be dissatis- 
dence. fled with them, m which case the Cofirt shall direct such further 

Power to make further inquiry as is requisite, 
inquiry. 

S [Form 157 COMMISSION FOR A LOCAL INVESTIGATION, OR TO EXAMINE ACCOUNTS.} 

Sections 392 and 395 of the Code of Civil Procedure. In the Court of At 
Civil Suit No. of 18 

A. B. of 

against 

C. D. of 
To 

Whereas it is deemed requisite, for the purposes of this suit, that a commission for 
should be iraued; you are hareby appointed Commissioner for the purpose of 

[Process* to compel the attendance before you of any witnesses, or for the production of 

9 ( 
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Mnonnt do«, and tba Anal deoten should be for tibe paymmt of this amonntf' and adso, Af 
neoessaty, for the delivery of any papers, votiehers or other doonmentl vhioh have oome into 
the hands of tiie agmt in the coarse of his employment. 

In a salt for an aoooant against A and B as agents, the plaintiA asked for an account as 
against A from 1365 (1858) to 1288 (1876), and as against B from 1381 (1874) to 138S (1876). 

Bl$ld, that there had been no misjoinder. 

The seven days within which a notice of objections to a decree by a respondent under s. 561* 
of tile Code must bo given, is not a period to which the provisions of paragraph 2 of s. Sf 
of the Limitation Act can be extended, and the Court has no discretion to extend the period. 

Forms of keeping accounts of joint property in the Mofussil considered. 

In these two suits the plaintiffs, who were co-sharers in certain properties, 
sued the defendants, Degamber Mozumdar and Mohima Chandra Sen, as 
agents, and they also joined as defendants their other co-sharers, alleging 
against them fraud and* collusion with the abdvenamed defendants. As against 
I^amber Mozumdar and Mohima GhandVa Sen the suits were for monies 
received by them as agents and for an account, as against Degamber Mozumdar 
from 1265 (1858) to Fous 1283 (December 1876), and as against Mohima • 
Chandra Sen from Kartick 1281 (October 1874) to Pous 1283 (Deo. 1876). 
The employment of the defendant Degamber Mozumdar commenced in 1265 
(1858), and that of the defendant Mohima Chandra Sen in 1281 (1874). The 
Subordinate Judge gave the plaintiff a decree for accounts for 1282 (1875) and 
up to Pous 1283 (December 1876). The District Judge modified this decree 
and directed that the defendant Degamber Mozumdar should render the accounts 
directed from 1280 (1873) up to Pous 1283 (December 1876), and that the 
defendant Mohima Chandra Sen should furnish accounts from Kartic 1280 
(Oct. 1878) to Pous 1283 (December 1876.) 

Against this decree these defendants appealed, contending among other 
things that (here had been a misjoinder, inasmuch £6S6] as the accounts asked 

any doouraonts which you may desire to examine or inspect, will be issued by this Court on 
your application.] , 

A sum of Bs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 18 . 



*CSec. 561:—Any resfiondent, though ho may not have appealed against an> part of the 
Upon hearing respondent decree, may upon the hearing not only support the decree on 


may object to decree as if 
he had preferred separate 
appeal. 


any of the grounds decided against him in the Court below, but 
take any objection to the decree which he could have taken by 
way of appeal, provided, he has given to the appellant or his 
picker seven days’ notice of such objection. 


Form of notice, and pro¬ 
visions applicable thereto. 


Such objection shall be in the form of a memorandum, and 
the provisions of section 541, so* far as they relate to the form 
and contents of the memorandum of appeal, shall apply thereto. 


t(Sec. 5, para. 3:—^Any appeal or application for a review of judgment may be admitted 
after the period of limitation prescribed therefor, when the 
Proviso as to appals and appellant or applicant satisdes the Court that he had sufficient 
Aiq»he»tions for review. cause for not presenting the appeal or making the application 

within such period.] 
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for from Degamber extended over a period of more than ten years, while the 
account asked for from Mohima only extended over a period of two years out 
of that period. The plaintiff filed a cross-appeal within seven days of the time 
fixed for hearing the appeal, and put in a petition asking that the cross-appeal 
might he admitted though filed after time. 

Baboo Rash Behary Ghose and Baboo Jadvh Ghunder Seal, for the 
Appellants. 

Mr. Bell, Baboo Kast Kant Sen, and Baboo Jagesh Ghunder Boy for the 
Bespondent. 

The Judgment of the Court (Puinrep and Field, JJ.) was delivered hy 

Field, J. —These two appeals will be governed by the same judgment. 

In No. 447, Kallynath Roy is the plaintiff, and in No. 448, Futtick Ghunder 
Roy is the plaintiff. These two plaintiffs are co-sharers in certain properties: 
and they have brought these suits against Degamber Mozumdar and Mohima 
Chandra Sen, who, they allege, were gomashtas, or agents, employed on their 
behalf in making zamindari collections in the manner customary in the mofussil. 
Ther object of these suits is to obtain accounts from these agents; but according 
to an erroneous practice too common in the mofussil, the plaintiffs have asked 
a certain amount as damages if those accounts are not rendered. 

In a number of cases which have recently been before this Court, the 
practice which ought to be followed in this class of cases has been explained. 
The plaintiff should ask in his plaint that a proper account may be taken. If 
the defendant is found liable to render such account for a certain period, i!he 
Court should make an interlocutory decree, declaring that he is so liable, and 
directing him to file an account in Court within a fixed period. 

If the defendant refuses or omits to obey the order contained in* this decree, 
such decree may be enforced under s. 260 of the [687] Code of Civil 
Procedure by imprisonment or by attachment of property, or by both. 
If he obey and file the account, tlfen, as soon as it has been filed, the plain¬ 
tiff should be allowed a reasonable time to examine this account, and (if 
so advised) to file objections to its correctness or the correctness of parti¬ 
cular items therein. If the items of objection are few in number, they can 
probably be disposed of in open Court. If, however, the objections are 
numerous, and, in order to dispose of them, it is necessary to enter upon compli¬ 
cated enquiries, the proper course to pursue is, under the provisions of the Code 
of Civil Procedure, to appoint ^an officer to take and adjust the accounts and 
make his report to the Court. See ss. 394 and 395 of the Code of Civil 
Procedure, and Form No. 157 appended to the Code. This course may pro¬ 
perly be pursued in the first instance, if the account required is not of such a 
nature as to render it probable that there will be no difficulty in dealing with 
the disputed items in Court. As soon as the account has been properly taken, 
the Court must determine the amount due to the plaintiff thereupon ; and the^ 
final decree should be for the payment of this amount; and also (if necessary) 
for the delivery of any papers, vouchers or other documents which have come 
into the hands of the agents in the course of his employment. In the pr^nt 
case, and upon the remand which we are about to direct the course above 
indicated should be followed. 

The plaintiffs ask that Degamber Mozumdar be directed to furnish an 
account from 1265 to Pous 1283, and that Mohima Chandra Sen be directed 
to famish an acoonnt'from Kartiok 1281 to Pous 1283. 
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Now, the first ground of objection raised before us on this appeal is, that 
there is a misjoinder, inasmuch as an account is asked from* Degamber Mosum- 
dar for a period of nearly twenty years, and from Mohima Chandra Sen for a 
period of two years only out of that period; and it is urged that this double 
claim against persons not liable to account for the same period ought not to 
have b^n made in the same plaint. 

It appears to usi on consideration, that this is an argument which ought 
not to prevail. Degamber Mozumdar is bound to render an account for a 
period of nearly twenty years-, during [658] which he has been employed 
continuously in the same manner and upon the sanie duties, and the account 
which he is liable to render is a connected and continuous account. We do 
not think that merely because Mohima Chandra Sen is (as has been found by 
the lower Courts) jointly liable to account for the last two years of this period, 
separate suits ought to have been instituted against these two agents. 

The next point urged is, that defend 5 i.nt No. 2 has been erroneously 
declared liable to account from Kartick 12iitf). It is admitted on the other side 
that this is a mistake on the part of the District Judge , and that, so far as 
Mohima Chandra Sen is concerned, his liability to account must date from 
Kartick 1281. 

It will be convenient here to deal with the objection which has been 
taken by way of cross-appeal. That objection is, that Degamber Mozumdar 
ouglit to have been made liable to account for the year 1265. Now, the 
Subordinate Judge was of opinion that Degamber Mozumdar was not 
liable to render accounts for any period antecedent to the time wlien, 
aodbrding to his finding, the co-sharers began to have separate collections. 
He says in his judgment:—“ It appears from the evidence of the witnesses 
examined on both sides, that collections were all along made jointly on the part 
of all the maJiks until they quarrelled with each other, an event which, accord¬ 
ing to the defendants’ witness No. 1, who is a respectable person, took place 
about three or four years ago. Now, for the time during which collections 
were made jointly for all the maliks, the agfnts might be called upon to render 
a joint account for all the sharers , but I do not think that any of the co¬ 
sharers can demand a separate account for the said period in respect of his share 
only, when there is no special agreement to that effect.” Now, here the Subordi¬ 
nate Judge is clearly wrong. Degamber Mozumdar was employed as an 
agent on behalf of a number of co-sliarers, and he was bound to render an 
account to each one of these co-sharers. In the case of joint collections, the 
account which he ought to have rendered to each co-sharer would properly 
take the form of a copy of the account kept on behalf of the joint co-sharers. 
That each co-sharer is entitled to a copy of this joint account, there can be no 
doubt. ^ 

[659] The case then went before the District Judge, and the District 
Judge so far differed from tlie Subordinate Judge, that he was of opinion that 
the separate collection of the rent commenced in 1280, and he modified the decree 
of the Subordinate Judge by declaring Degamber Mozumdar liable to account 
from 1280 instead of 1282, during which latter year the Subordinate Judge 
was of opinion that the separate collections commenced, and from which year, 
therefore, he was of opinion that the plaintiffs were entitled to have an account 
from the defendants. 

Now, so far as regards the period antecedent to 1280, we think that we 
cannot, on the present occasion, interfere with the judgments of the lower 
Gourts. A cross-objection to the decree of the District Judge, in so far as 

• • 
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regards the pwiod between 11165 and 1280, was filed; bat as this oioss-objeotion 
was not put in sevAn days before the date fixed for the hearing of the appeal, it 
could not, according to a number of decisions of this Court, be admitt^ ik. 
petition was further presented to a Pivision Bench asking that, under the oiroam- 
stances, if the cross-objection could not be allowed as being out of time, it might 
be treated as a substantive separate appeal, and admitted, though long after time. 
Having regard to the number of oases decided upon the amended s. 561 of the 
•Code, we think that we cannot allow this petition, l^e seven days within 
which a notice miut be given according to the provisions of the amended Code, 
is not, we think, a period,to which the provisions of paragraph 2 of s. 5 of the 
Limitation Act can be extended as the period of limitation; for this application 
is not prescribed by the Limitation Act, but by the Act which amended the 
Code. The words " period of limitation prescribed therefore ” in this paragraph 
must clearly be read with s. 4 of the Limitation Act. It was decided before 
the last vacation by a Division Bench of this Court, after argument and careful 
consideration, that the provisions'of the amended Code do not allow any dis¬ 
cretion to extend the period of ifeven days. The petition, asking that the 
cross-objection be accepted as a separate appeal, was not filed until the 14th 
January 1881; and under these circumstances we are unable to say that 
sufScient cause has been made out to our satisfaction for not presenting this 
substantive separate appeal C660] at an earlier date. We must, therefore, reject 
this petition , and confine our consideration of the case to the period commenc¬ 
ing with the Bengali year 1280 and ending with Fous 1283. Now, there can 
be no doubt that Degamber Mozumdar is bound to render an account for the 
whole of this period, and Mohima Chandra Sen is bound to render an account 
for the period between Kartick 1281 and Fous 1283. Then, with regard* to 
what both the lower Courts have said about separate collections, it is not clear 
to us what the nature of those separate collections was. It has not been sug¬ 
gested to us that there is any evidence upon the record to show that all the 
ryots agreed to pay their rent to the co-sharers separately,— i. e., in separate 
shares. If this had been so, there would, as a matter of course, have been 
separate accounts, in each of which would have been entered the payments 
made by each ryot in respect of the separate share. There are several forms of 
keeping the accounts of joint property usual in the mofussil. Shareholders 
may agree to have a separate account of the collections kept without requiring 
the ryots to assent to pay their shares of the rent separately. In a case of 
this kind every rupee of the rent that is paid into the zemindar’s sherishta is 
-divided, and the share to which each shareholder is entitled separately is entered 
in his separate account. There is also a third practice in addition to the two 
above noticed. All the accodnts are kept as a single account of receipts, all 
rents paid being entered in this account; and a division subsequently made 
•of the total sum of the collections after allowing for cqllection expenses. The 
lower Courts have not at all indicated which of these courses they find to have 
been pursued in the present case, or from what date a change was made in 
the mode of keeping the accounts, or what the nature of that change Was. We 
think that these cases must be remanded, in order that the District Judge may 
come to a distinct finding as to the date from which the so-called separate 
collections were made, and as to what arrangements were made or instructions 
givmi as to the form in which the separate accounts were to be kept. We may 
^int out that so long as the gomashta remained a joint servant of all the 
■co-sharers, he was bound, as we have already said, to Sive to each coaSbB^m* 

a copy of the joint accounts; but when this arrangement was altered, the 
account to which Hie jfiamtiffs are entitled would depend upmi the nature erf 
the altered instruetibns ^ven to the defendants as to the keeping of separate 
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accoants. The Disferiot Judge must come to a distinct finding as to the form 
q( separate account which, after the change from joint to separate coUeetions, 
the defendants were bound to keep by express direction or by custom or by 
implied understanding. The result wiU be, that, as to the period oommeno' 
ing with the Bengsdi year 1280 and t^minating with the date upon 
which the new form of accounts came into effect, a joint account will be taken, 
and a copy of that account given to each of the plaintiffs. Allowance 
will be made for the sums already paid over to the plaintiff; and the 
District Judge will find the amount which remains due to each of the 
plaintiffs upon this joint account. Then as to the period commencing with 
the date on which the new form of accounts came into effect, and termi¬ 
nating with Pous 1283, a separate account must be taken in respect of each 
of the plaintiffs, allowance being made for any sums paid over to them and 
for the reasonable expenses of collections, and the District Judge will here also 
find what amount, if*"any, is due to each of the plaintiffs. With these 
instructions the two appeals will be sent • back to the District Judge. We 
direct that the costs of this hearing do abide the ultimate result. 

When the above judgment was delivered, Mr. Bell for the respondents 
represented that his clients are willing to accept copies of the accounts which 
the defendants say they have already delivered to Moninohum Boy, and if 
the defendants file in Court true copies of the accounts within a reasonable 
time to be fixed by the District Judge, the procedure above laid down can be 
applied to those copies. 

Cases remanded. 

, NOTES. 

IS. 5 of the Limitation Act not applicable to memo of objections filed under s. 561 of 
C. P. 0. (1877). 

Followed in (1886) 9 Cal 631).] 

[662] APPELLATE CEIMINAL. 

The 29th July, 1881. 

Present: 

Mb. Justice Morris and Mb. Justice Tottenham. 

In the Matter of the Petition of Ehamir. 

The Empress 
versus 
Khamir.* 

Penal Code (Act XLV of 1860), ss. 114, 372, 479, 498—Discharge by 

Magistral — Ord^r of (^mmitrnent by Sessions Judge—Omission to call on 

accused to show cause against such commitment—Criminal Procedure Code 

(Act X of 1872), ss. 296, 288. 

A Sessions Court has no power, under s. 296 of the Criminal Procedure Code, to direct the 
commitment of a person discharged by a Deputy Magistrate, without first giving such person 
an opportunity of showing cause against such commitment. 

* Criminal Appeal, Mo. 3i9 of 1881, against the order of T. M. Kirkwood, Esq., 
Sessions Ju^e of Mymensing, dated the 19th May 1881. 

• a 
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But under s. 296, as amended by Act XI of 1874, the Court has power to direct the 
subordinate Court to enquire into any offences for which it considers a commitment should 
be ordered. ^ 

When, however, a trial under such a commitment made by order of a Sessions Judge 
ha.s been duly held, and no actual failure of justice has been caused by the error of the 
Sessions Judge, s. 283 of the Criminal Procedure Code would be a bar to the reversal of his 
judgment. 

The acoused in this case was charged before a Deputy Magistrate of the 
second class, under s. 498 of the Penal Code, with enticing or taking away, or 
detaining with criminal intent, a married woman. He was, however, dis¬ 
charged by the Magistrate under s. of the Criminal Procedure Code. 

The complainant then moved the Sessions Judge to take action under 
s. 296 of the Criminal Procedure Code, and after calling for the record, the 
Sessions Judge was of opinion that the facts alleged against the accused really 
amounted to abetment of rape and adultery; and he, therefore, directed the 
Magistrate to commit the acoused® under ss. 114 and 376 and 114 and 497, 
and to send him up for trial before the Sessions Court, remarking that, even 
if the case came under s. 498, the Deputy Magistrate had no jurisdiction to 
try it, he being only vested [663] with second class powers. The commitment 
was made, and the trial held before the Sessions Judge. 

The assessors were of opinion that the acoused should be convicted 
under ss. 114 and 497 of the Penal Code; but the Sessions Judge, differing 
from both the assessors, found that the accused had committed an offence under 
ss. 114 and 376 of the Penal Code, and sentenced him to four years* rigorous 
imprisonment. 

The prisoner appealed to the High Court. 

Baboo Gnsh Chunder Chowdhry for the appellant contended, that the 
Sessions Judge had no power to order the commitment under ss. 376 and 497, 
as the Magistrate was competent to try the case under s. 498, and had 
discharged the accused, and furtheiP, that the order for his commitment was 
made without calling upon the acoused to show cause against the order— Be 
Bundhoo (22 W. E., Cr., 67), Nowab Stngh v. Kokil Singh (24 W. E., Cr., 70). 
The commitment ought therefore, to be set aside. 

The Judgment of the Court (Mobbis and Tottenham, JJ.) was 
delivered by 

Morris, J, —In this appeal it is contended, first, that the order under which 
appellant was committed to take his trial in the Court of Sessions, is on two 
distinct grounds illegal and ultra vires ; and next, that, on the merits, the*^ 
prisoner ought not to have been convicted. 

*(Sec. 215 .—When the evidence of the complainant and of the witnesses for the prosecu¬ 
tion, and such examination of the accused person as the 
Disohai^e of accused. Magistrate considers necessary, have been taken, the Magistrate, 

if he flndS'that no offence has been proved against the accused 

person, shall discharge him. 

Explemaiion I .—The absence of the complainant, except where the offence may be law¬ 
fully compounded, shall not be deemed sufficient ground for a discharge, if there appears other 
evidence sufficient to substantiate the offence. 

Explanation II.—k discharge is not equivalent to an acquittal, and does not bar the 
revival of a prosecution for the same offence. 

ExplcmaMon lU.-^ka order of discharge cannot be passed until the evidence of the 
witnesses named for the prosecution has been token.] 
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The case bad been instituted against the priscmer under.s. 498 of the Fmial 
Ciode. The Deputy Magistrate, aftw hearing the evidence for the prosecution, 
discharged &e aroused under s. 215, Criminal Procedure Code. 

That complainant then moved the Sessions Judge to take action under 
e. 296, Criminal Procedure Code. 

That officer was of opinion that the facts alleged against the accused really 
amounted to abetment of rape or of adulterj'; and those offences being triable 
only in the Sessions Court, he directed the Deputy Magistrate to commit the 
accused accordingly. 

[6613 He remarked that, even if the case properly came under s. 498, 
the Deputy Magistrate had no power to try it, inasmuch as he was vested with 
only second class powers. This dictum is opposed to the provision made in 
sched. iv of the Criminal Procedure Code in regard to s. 498 of the Penal Code. 

It is quite clear, KbWever, that the case before the Deputy Magistrate was 
one under s. 498 ; and that he being duly ehipowered by law to try such a 
case, discharged the accused under s. 215. The Sessions Judge had, therefore, 
no power to order a commitment under ss. 376 and 497. He had, under the 
proviso added to s. 296, Criminal Procedure Code, by Act XI of 1874, power to 
direct the subordinate Court to enquire into these offences, but no more. In 
ordering the commitment the Judge unquestionably transgressed the law. 

•It further appears upon an affidavit made on behalf of the appellant, that 
the order for his commitment was made by the Judge without giving him any 
opportunity of showing cause against it, which procedure is not in accordance 
wit!) what the High Court has laid down on this subject: see Re Bundhoo 
(22 W. R., Cr., 67), Notoah Stngh v. Kokil St7igh (24 W. R., Cr., 70). It has 
been submitted that the trial and conviction ought to be set aside for the two 
reasons above set forth. These are, no doubt, serious irregularities, and more 
especially the first, which is a direct transgression of the law, and if they had 
been brought to the notice of this Court before the trial had taken place, the 
commitment would properly have been quashed, but as the trial has been 
held, and as we do not consider that any actual failuie of justice has been 
caused by the errors, we are disposed to hold that s. 283, Criminal Procedure 
Code, is a bar to the reversal of the judgment on these grounds. 

(His Lordship then proceeded to consider the merits of the case, and set 
aside the conviction.) 

Conviction set aside. 

MOTES. 

iRef. Rat. Un. Or. 588, 898.3 


3 CAIi.—182 


1058 





I, L, R. T CM. m OKUKPEB COOmB MOOKEBJI fto. v. 

[608] OEIGINAL CIVIL. 

The 20th July, 1881. 

Present: 

Mr. Justice Wilson. 

Ghunder Goomar Hookerji and others 
, versiis 

Koylash Ghunder Sett and others. 


Easement—Bight ojway—Unity of jMssessinn—Severance—Nuisance arising from acts of 

several persons. 

The words ‘appurtenant’ or ‘belonging' will ordinarily carry only actual existing easements, 
and therefore will carrj' no right of way dver the land of the grantor, though, under certain 
eircumstances, even these words will have a wider construction —Whatley v, Tmnpami 
(IB. and P., 871), Pheysey v. Vicary (16 M. andW., 484), Bartow v, Blujdes (1C. andM., 
439), Morris v. EdgingUm (3 Tamit., 24). 

Where further words are used, such as ‘ therewith held or used,’ such words will carry a 
way formerly enjoyed as nn easement, but as to which the right has been suspended by unity 
of possession. But such words will not carrj' a way made by the owner of both properties 
daring the unity of possession for his own greater convenience in the use of the two properties 
jointly —James v. Plant (4 A. and E., 749), Thomson v. Waterlow (L. B., 6 Eq., 36), Lai^ley 
V, Hammond (L. R., 3 Exch., 161). 

But where, during the unity of possession, a way which has never existed as an easement, 
is in fact used for the convenience of one of the tenements afterwards severed, the authorities 
show that the words in question are large enough to carry it —Kooystera v. Lwms (5B. and Aid. 
880), Watts V. Kelson (L. R., 6 Gh., 166), Kay v. Oxley (L. B., 10 Q. B., 360) followed. 

One who has a right of passage ovef any place, must not, any more than the owner of 
the soil might, use it in an excessive or improper manner so as to obstruct the exercise by 
others of their rights. 

The acts of several persons may together constitute a nuisance, though the damage 
occ-isioned by the acts of any one, if taken alone, would not be appreciable —Thorpe v. Brumfitt 
(L. B.,8Ch., 650). 

This was a suit for an injunction to restrain the defendants from trespassing 
on, or in any way using, a certain lane to [666] which the plaintiffs laid claim 
tmder an express grant from the original owner of the property. .> 

The plaintiffs stated that they were the owners of certain premises known 
as Nos. 119 and 120, BuUoram Dey’s Street, in Galcutta, and also of a certain 
lane which led from BuUoram Dey's Street to the main entrance of their 
houses : that the defendants, who were the owners of the premises Nos. 124, 
125, 126, and 127 in BuUoram Dey’s Street, but who, as they said, had on 
rights or user by prescription in Ibhe said lane, had, prior to the 7th June 1880, 
claimed to be entitled to use this lane for their own purposes and for the 
purposes of drainage from their premises, and that they had opened certain 
doors in their premises abutting on the lane, and claimed to be entitled to 
enter, and had entered, through such doors into and upon the land of the 
plaintiffs, and had used the lane for the purpose of removing their night soil 
to the injury and annoyance of the plaintiffs. They further charged them 
with breaking down a certain Wall built by the plaintiffs, and they, therefore 
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brought this suit against the defendants to restrain them from farther 
trespassing on or using the lane in question. 

The defendants contended that the block of buildings formerly belonged 
to one Bydonauth Dntt, who, in 1B64, sold to Gooroo Churn Sen, and that 
the Dutts had, previously, more than twenty years ago, let out the land to 
tenants as ryotti lands, and had opened the said lane and dedicated it to the 
public as a passage from Bulloram Dey’s Street to the various portions of the 
land so let out by him; that they all claimed through Gooroo Churn Sen, 
and that, since the time they had erected houses on the land so acquired from 
Gooroo Churn Sen, they had respectively used the lane as a means of passage 
from the backdoor of their premises, and that, had they no other title, the user 
of the lane for a period of twelve years before suit gave them an indefeasible 
title to the user thereof. 

The effect of the evidence on both sides, was, that both the plaintiffs and 
defendants had equally a right to use this jane , and that the plaintiffs were 
not the owners of the soil of the lane. The wording of the different deeds of 
sale on which the parties particularly relied as giving a title to the lane in 
[687] question, are fully discussed in tlie judgment. A question whether or 
not there had been a misjoinder of defendants was entered into at the hearing. 

^Mr. Bonnerjee (Avith him Mr. Allan) for the Plaintiffs. 

Mr. Jackson (with him Mr. Mitra) for the Defendants. 

Wilson, J —The plaintiffs in this suit are the owners and occupiers of a 
house and premises Nos. 119 and 120, Bulloram Dey’s Street. The defendants, 
the iSetts, are owners of No. 124 ; the defendants Tara Soondery, of No. 125 ; 
the next group of defendants, i)f No. 126, which is a temple, of which they are 
trustees ; and the defendant Shama Chum Dey, of No. 127. 

The plaintiflFs’ premises have no frontage on the street, but are reached by 
a lane running first north from the street, and then west along the south of the 
plaintiffs* premises. The defendants' houses all have a frontage to the street, 
but also abut on the lane. 

The plaintiffs’ complaints are three— 

1st .—That the defendants use the lane for the passage of mehters and the 
cleaning of their privies. 

2nd .—^That they, or some of them, have used the western portion for 
drainage of their houses. 

3rd .—That they combined together to pull down a wall erected by the 
, ^aintiffs to prevent their access to the lane. That the defendants did combine 
to do this is admitted. 

The plaintiffs allege Ihemselves to be owners of the soil of the lane, and 
claim to treat the defendants as trespassers. They put their case in the 
alternative as one of obstruction of their right of way over the lane. 

The rights of the parties have been contested with much pertinacity both 
here and elsewhere, and this is natural, for the value of their respective houses 
must be materially affected by the result of this case. • 

The ease is, to my mind, one by no means free from difficulty. 

The site of all the houses in question, together with a good deal of land 
beside, was conveyed by Bydonath Dutt and others to Gooroo Chum Sen many 
years previously to October 1864. [ 668 ] It has, however, been' shown, I think 
very dearly, that Gooroo Chum was a mere benamidar for his father Gunga 
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Gobiod Sen, with -whose money the land was bought. And on the 4th of 
October 1864, Gooroo Chum conveyed whatever remained unsold of the property 
to his father. 

The land so sold had a comparatively narrow frontage to BuUoram Dey’s 
Street on the south ; on the notrth it was bounded by what was then an open 
public drain, having generally some depth of water in it; on the east it was 
bounded by the land of other persons; on the west by the land of other persons, 
and hj’ the drain already mentioned. It was thus completely landlocked except 
on the south. This is n 9 W changed, because the drain has been covered over 
and made into a lane. 

Prior to the sale to Gunga Gobind Sen in the name of Gooroo Churn, the 
land was partly waste and partly tenanted. There was no defined lane where 
the present lane is. The tenants made their way amongst the huts as best 
they could. 

The Sens bought with a vie\^ of i e-selling in plots for building, and for 
that purpose they laid out the lane in question. The exact order of events is 
not’very clear upon the oral evidence. Gooroo Churn’s deposition in a former 
suit was put in by consent. He contradicted himself a good deal as to whether 
the lane was made before or after the earlier sales of land. His brother Doorga 
Chum Sen was examined. He says, the lane was reserved before the conveyance 
to Gungamoney, which was very nearly the first in date. I think it clearly 
appears on the evidence, that, from the time the lane was made, all the tenants, 
upon all the lands ultimately plotted out and sold, used it as they pleased. 
Indeed, as it completely cut the property in two by a line running east and ^est, 
this must have been so. 

On turning to the documents the order of dates becomes, I think, fairly clear. 

On the 26th of November 1862, there is a conveyance to Issur ChunderDey 
and Shama Churn Dey of a poi'tion of No. 127. In that conveyance the lane is 
not mentioned. But six days afterwards, on the 2nd of December, two sales take 
[669] place. One is to Kunnucljmoney Dossee, of No. 117 (the position of 
which is shown on Mr. Bayne’s plan), “ together with your pathway to and 
from the said land.” Therefore, at that time the eastern arm of the lane was 
in existence. On the same day there is a sale of No. 126, and the northern 
boundary described as “ the ryotti road.” 

On the 6th of December, four days later, there is a sale to Gungamoney 
of a part of No. 124. The northern boundary is “ a narrow passage of six feet 
in breadth and the eastern, “ a gully six feet in breadth.” And on the same 
day No. 125 is sold, the northern boundary being described in the same words^^ 

The fair conclusion from the evidence seems to me to be, that the lane was 
in existence, and was in use by the tenants upon all the various portions of the 
property, when the series of sales in question commenced. 

So far I have examined certain of the deeds in evidence, all prior to the 
first conveyance to the plainti^s, only with a view to ascertain at what time 
the lane began to be used. It is necessary, however, to consider those and 
other deeds more carefully in order to ascertain what rights over the lane they 
conveyed to the various parties concerned. 

The plaintiffs’ title commences with a conveyance to them from Gooroo 
Chum Sen of No. 120, dated the 17th of March 1863. It describes the plot sold 
as bounded on tjie south by the land of the said Gooroo Oburn Sen, out of 
which he has allowed a passage six feet broad, running almost straight west 
to east, and terminating in another passage leading to BuUoram Dey’s street, 
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tknd which two passages the said Gooroo Churn Sen hath granted and 
allowed, and doth hereby grant and allow, as the patisage for the said 
Gbundor Coomar Mookerji, Gungadbur Mookeiji. Gopal Ghunder Mookerji, 
and Bam Kally Mookerji, their heirs, representatives, and assigns, and all 
other the purchasers of the northern portion of the said piece of land. 
No. 68-7. Another deed, dated the 27th of July 1863, executed in consequence 
of a change in the direction of the lane, declares, that “ no one shall be able 
to throw sweepings or filth on tiie said road, or make it unclean.” By a 
deed of the 5th of June 1872, Gooroo Chum Sen purportd to convey to 
[670] the plaintiffs the soil of the lane in question.. And by a deed of the 
9th of June 1873, No. 19 was conveyed to the plaintiffs. 

The effect of the deeds prior to that of the 5th June 1872 has already been 
decided by an Appellate Bench of this Court, and that decision I am hound to 
follow. It was to tne>offeot that the plaintiffs took no title to the soil of the 
lane, but only a right of way That right would, of course, be subject to an> 
right previously granted to other persons. J^nd it would not interfere with the 
right of the owner of the soil to grant subsequently any rights over it to other 
persons, provided they did not conflict with the right granted to the plaintiffs 

Nor can the deed of the 5th of June 1872 alter the case. Gooroo Churn 
had, from the first, been a mere benamidar for his father. He had, in 1864, 
conve.yed everything to his father. The plaintiff's, therefore, cannot, as against 
the defendants, gain anything under that deed. 

The rights of the various defendants must be examined separately. 

, The title to No. 124 begins with the conveyance of the 6th of December 
1862, which describes the property as bounded on the north and east by the 
passage and the gully. It is at least doubtful whether that description would 
of itself carry a right of way over the passage See Harding v. Wilson (2 B. 
and C., 96} ; hut see also Bobeits v Kan (Taunt., 495) and Esplcy v. Wilkes 
(L. B., 7 Bxch., 298) 

The deed goes on to grant, amongst^ other things, all “ ways, paths, 

passages to the said hereditaments and premises.belonging . . 

or I'eputed so to be . . . or with the same . . . now or at any time or 
times heretofore held or used and the question arises whether these latter 
words carried the right to use this passage. 

About the law applicable to this question, there is, I think, no doubt. The 
words ‘appurtenant ’ or ‘ belonging’ will ordinarily carry only actually existing 
easements, and therefore will carry no right over the land of the grantor— 
JVhalley v. Tompson (l B. and P., 371), Barlow v. Bhades (1 C. and M., 439), 
Pheysey v. Vicary (16 M. and W., 484)—though [671] it would seem 
that, under certain ci];cumstances, even these words might have a wdder 
construction : Morris v. Edging ton (3 Taunt., 24). 

Where further words are used, such as those in this deed, ‘ therewith 
held or used,’ the case is different. Those words will carry a way formerly- 
enjoyed as an easement, but as to which the ri^ht has been suspended by unity 
of possession: James v. Plant (4 A. and B., 749). On the other hand, such 
words will not carry a way made bv the owner of both properties during the 
unity of possession for his own greater convenience in the use of the two 
properties jointly : Thomson v, Waterloto (L. E., 6 Eq., 36) and Langley v. 
Hammond (L. B,, 3 Bxch., 161). Where again, during the unity of possession, 
a way, which has never existed as an easement, is in fact used for the conveni¬ 
ence of one of the tenements afterwards severed, the authorities show that the 
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words in question are large enough to carry it: Kooystra v. Lmas (5 B. and 
Aid., 830)» Watts V. KeUm (U B., 6 Oh., 166), and Kay v. Oxley (L. B.. 10 Q. 
B., 360). 

1 think the facts of this case bring it within the last of these three classes 
of oases. The lane in question was certainly not made by the vendor Gunga 
Gobind Sen for the more convenient use of the property as a whole,while 
in his own hands. It was made with a view to the sale of the land in plots, for 
the benefit, as I think on the evidence, of all those who might purchase; and 
it was used, I think, by the tenants upon all the plots prior to the sale of 
No. 124. In my opinion^ therefore, the original deed of conveyance gave the 
purchaser of that plot a right of way over the lane. 

The subsequent conveyance of a further portion of No. 124 does not, I think 
Affect this question. 

The title to No. 125 is also based upon a conveyance of the same date, 
the 6th of December 1862, which qpntains exactly similar general words. That 
deed, therefore, also gave, in my judgment, a right of way over the lane. The 
subsequent conveyance of a further portion does not affect the matter. 

The title to No. 126 rests upon a conveyance of the 2nd [672] December 
1862. That is a Bengali conveyance, and describes the plot sold as bounded 
on the north by the ryotti road ; but it contains no words appropriate to pass 
a right of way. 

And the subsequent conveyance of a further area does not, I think, carry 
matters further. 

The title to No. 127 rests upon a conveyance of the 26th of Novernber 
1862, which contains general words as to ways similar to those in the need 
I have already considered. 

Another document has to be considered in connection with Nos. 125, 126 
and 127. That is a deed, dated the 23rd of July 1864, between Gooroo Chum 
and the owners of the lands in question. It is subsequent to the first 
conveyance to the plaintiffs, and cannot, therefore, convey any right inconsistent 
with those given to the plaintiffs, but it might well give any right not 
inconsistent. The object of the deed was to give a means of draining the 
premises in question by means of a drain which is shown in the map running 
towards the north along with the west boundary of the plaintiffs’ land. 

The deed, as translated in the fii-st place by one of the Court transla¬ 
tors, runs thus: “ In the year 1269, I sold to you several parcels of land 
for your dwelling-houses. For the purpose of passing in and out therefrom, I 
gave you a lane, and as disputes and quarrels have arisen amongst you in respect 
of keeping a watercourse or drain by the side thereof, in order to settle such disv 
Ifnites, I fix the price of a strip of land ”; and then it goes on to describe and 
convey the strip of land running north. * 

The 4oed so translated expressly declares that the lane had been granted 
to the persons in question, and such a declaration would, I think, be a perfectly 
good grant to any of them who bad not a right of way already. 

A question was, however, raised as to the correctness of the translation, and 
I referr^ the matter to Mr. Owen, the Chief Interpreter. He reports that the 
words of the deed are capable of two meanings. They may express a passage 
*into' your lands, or a passage ‘within’ your lands, in the latter case only describ¬ 
ing the locality of the lane; there being this ambiguity, the context and the 
circumstances existing at the [6783 time must be loi^ed at. The object of the 
deed was, as appears from its terms, to settle a controversy and to give 
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a mode o! drainage to the north. The controversy was as to the keep* 
ing of a drain at the side of the lane. The drain was part of the lane 
as appears from the evidence of Mr. Bayne and other witnesses. The con* 
troversy was, therefore, about the use of this lane by the owners of the 
bouses in question, and the grant was of a drain running north which could 
only be reached from those houses by using the lane. Under these circum* 
stances, I think ‘ I have provided' must mean, * I have provided for you and, 
therefore, that a right of way passed to any of the parties to that deed who 
had not one before. 

The result is, that, in my opinion, the owners pf Nos. 124, 125, 126 and 
127 have equally, with the plaintiffs, a right to use this lane. 

1 have now to consider whether the plaintiffs have shown any right to 
relief in respect of any of their grounds of complaint. 

With respect to-the wall which the defendants pulled down, I have stated 
my reasons for holding that the plaintiffs ate not the owners of the soil of the 
lane, and that the defendants have a right of way over it. The defendants had, 
therefore, a right to pull down the wall erected to exclude them from the lane. 

As to the drain, it may probably be that, as against the plaintiffs, whose 
grant was of the use of a way six feet wide, none of the defendants had any 
right to use any part of the lane as a drain. But I think it clear that the drain 
hag been in use for many years, and that the owners of Nos. 125, 126, and 
127 were allowed, without objection, to arrange the drainage of their houses 
with reference to it. Mr. Bayne shows it to be an old brick-drain, and 1 
ba^e no doubt it must be as old as the drain running north with which it con¬ 
nects. It has not been shpwn that the plaintiffs have suffered, or are very 
. likely to suffer, any inconvenience from it, the more so as it is in a part of the 
lone some distance beyond the door of their houses. Under these circum- 
etanoes, I think it is too late for them to come now and ask for an injunction. 

The remaining ground of complaint is as to the use of the lane for the 
passage of mehters and the cleansing of privies ; [ 87 *] and as to this the 
rights of the parties are not quite so easy tcf determine. 

I have said that, in my opinion, all the parties concerned have a right of 
passage over the lane. One, however, who has a right of passage must not, any 
more than the owner of the soil might, use it in an excessive or improper 
manner so as to obstruct the exercise by others of their rights. And I think 
it was rightly argued that the number of persons using the lane in a particular 
manner may be taken into account; because that which might be no nuisance 
if done by one, may become a serious nuisance if done by many —Thorpe v. 
'BrtimhU (L. B., 8 Oh., 650). 

Attention was cayed to the fact that, in the former suit, already referred 
to by the now plaintiffs, against the owner of No. 114, the lattw was restrained 
from cleaning his privies by the lane as being an obstruction of the plaintiffs’ right 
of way. But that does not conclude this case. In that case it was decided, 
on the evidence given, that the plaintiffs’ use of the lane had been materially 
obstructed. This case must be decided on its own evidence. 

In the second place, that was a suit against a mere wrong-doer, who had 
no right to go upon the lane at all. 

In the third place, at the time of the transaction then under considera¬ 
tion, the Municipality had not taken charge of the cleaning of privies; it was 
provided for by the occupiers of houses tiiemselves, so that t^e then defendant 
was responsible not only for the fact of cleaning the privies through the lame, 
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but also for the mode in which it was done ; whereas the present deibndantSr 
though they are, no doubt, liable for using the lane for that purpose, if it be 
wrong of them to do so, are not, in my opinion, responsible for any negligence 
or impropiriety in the mode in which Municipal mehters carry on their duties. 

It appears to me, that a right to use a passage, enjoyed as incident to a 
house, must in general include a right to use it for all ordinary household 
purposes, for the passage of mehters among the rest. The circumstances 
existing at and before the date of the plaintiffs’ conveyance strengthen this 
view. The whole of the land brought by Gunga Gobind Sen was being [ 675 ] 
sold off in plots for building, and all the plots, except the four having a 
frontage to the street, were completely landlocked but for this lane. It 
must have been evident, therefore, at the time the plaintiffs bought, that the 
lane must be used by mehters, and the practice has been in accordance with 
this. It is clear that the occupiers of the plots to the east, Nos. 115, 116 
117, and I think 118, sent their night soil to the street by the lane until other 
means of egress were provided by the owner of No. 117 purchasing other land 
to the east, and the turning of the open drain into a lane. The occupiers of 
No. 119 did the same until the plaintiffs purchased and added it to their 
house. The occupiers of Nhs.-121, 122, and 123, sold after the plaintiffs 
purchased, did the same. The plaintiff, who was examined, admitted that he 
has done so too, at least at times. I am satisfied-too, that the soil from the 
several defendants’ privies has always been removed by the lane. No doubt, 
there is much conflict of testimony about this. Most of the plaintiffs’ 
witnesses declare that the defendants’ privies were, till June of last year, 
always cleaned through the houses to the street. But one of the plaintiffs’ - 
witnesses, Hari Madhub Lahiri, who lived in No. 127, from about 1876 to • 
1878, admitted the contrary. And Mr. Bayne’s evidence as to the construc¬ 
tion and arrangement of the houses and privies makes the plaintiffs’ story incre¬ 
dible. Indeed, in the case of No. 126, the temple, it is all but physically 
impossible. 

These considerations are, I think, sufficient for determining how far the 
plaintiffs are entitled to redress in this matter of the privies and the mehters. 

When the evidence for the plaintiffs is closely examined, their complaints 
seem to me to resolve themselves into three,— 

First, it is complained that the lane is used for the passage of mehters with 
night-soil from the defendants’ premises to the street. For the reasons I have 
stated, I think the defendants have a right to this extent to use the lane. And I 
do not see any evidence that this alone really obstructs the plaintiffs’ right of. 
way. 

The second complaint is, that the mehters are in the habit of placing tubs 
of night-soil in the lane, and letting them stand [ 676 ] there. And this, it is 
said, and I have no doubt said with truth, is a serious annoyance to the 
plaintiffs’ customers coming to and from their premises in the early morning. 

It is further said, and I doubt nbt with truth, that the same practice hinders 
the plaintiffs in moving casks and cases of goods along the lane from their 
godown to the street. This practice is shown, I think, on the evidence to be 
wholly improper; and I should be quite disposed to restrain it by injunction 
in this suit if I could; but (subject to what I have to say about certain of 
the premises in question) I think it has also been shown to be wholly 
unneo^sary. I do not see, therefore, how the defendants can be made answera¬ 
ble for what is apparently the negligence or misconduct of the Munoipal 
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mehter8< The plaintiffs must address themselves to the officers of the 
Municipality, and if this unnecessary nuisance should codtinue, the plaintiffs 
would not be without remedy. 

The third complaint is, that certain of the defendants actually clean 
their privies direct on to the lane. This is not the case with No. 124. In 
that house the only entrances to the privy are upon the premises themselves. 
The privies therefore are, and must be, cleaned upon the premises. And if 
anything is done beyond simply carrying the hightsoil from the backdoor to the 
street, the fault lies with ihe'mehters, and the case is the same with No. 126< 

But with Nos. 126 and 127 it is otherwise. Those premises are so con¬ 
structed that the mehter’s doors are in the lane, and the privies are cleaned 
direct into the lane. I am satisfied on the evidence that this is a cause of 
serious annoyance, and I think it is entirely in excess of any right of the defen¬ 
dants occupying thosig,premise8. Mr. Bayne said, no doubt, that everything 
beyond the mere carrying away of the nightsoil might be done on the premises. 
But these cases must be looked at, not wil(|i reference to abstract possibility, 
but practically'. And I think, it quite clear that so long as the present state of 
things continues, these defendants will be improperly' using the lane and causing 
a nuisance to their neighbours. They may make whatever doors they may find 
necessary, but they' must clean their privies on their own premises. An injunc¬ 
tion will issue C677] restraining the defendants Tarasoondery, the owner of 
No? 125, and Shama Chum Dey, the owner of No. 127, from using their present 
mehter’s doors for cleaning their privies into tlie lane, or in any w'ay cleaning 
their privies directly into the lane, or otherw’ise using the lane in connection 
with the cleaning of their privies, except merely for the carriage of the night- 
soil from their premises to the street. 

The plaintiffs will recover their costs on scale No. 2 from tlio defendants 
Tarasoondery and Shama Churn Dey. As against the other defendants, the 
suit will be dismissed, and if any extra costs liave been inom-red by reason of 
those defendants having been joined, the plaintiffs must pay them. 

Attorneys for the Plaintiffs : Wilson aijd Chatierjee. 

Attorneys for the Defendants : Hams (£ Co. 

NOTES. 

[Affirmed in (1882) 8 Cal. 677 on all points except on the point of injunction where it 
was reversed, and the suit was dismissed in toto.] 
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‘ APPELLATE CIVIL. 

The 23rd June, 1881. 

Pbbsent: 

Sm Bichard Garth, Kt., Chirp Justice, and Mr. Justice McDonbdl. 

Ramanath Dass and another... ••.Plaintiffs 

versus 

Boloram Phobkun and others.Defendants.'" 

C=9 C. L. R. 288] 

Mortgagor atul Mortgagee — Mortgage-Bond — Money-Decree — Mortgage-Decree— TAen — 

Sale %n Execution — Pwrcltawr. 

Where a mortgagee obtains a decree 'against his mortgagor for sale of the mortgaged 
property to satisfy his debt, he cannot sell that property reserving his own rights over it, 
because it is for the very purpose of satisfying those rights that the sale is made. And if, 
instead of obtaining a decree for thesale of the mortgaged property, the mortgagee obtains 
only a simple money-decree and sells the mortgaged property under it, he is precisely in the 
same position as far as his own interest is concerned. In either case, the purchaser at the 
execution-sale takes the property sold freed from the mortgagee's lien. 

[678] But where the mortgagee puts up the mortgaged property for sale at a time when the 
mortgagor has no longer any interest in the property, then nothing passes by the sale, and 
the execution-purchaser does not get any benefit from the fact that, previously to the sale, |he 
mortgagee had a lien on the property. 

Syud Etnam Momtaeooddeen Mahotned v. Baj Coomar Dass (14 B. L. B. 408 ; S. O." 
23 W. R. 187), Oopee Bundhoo Shantra Mohapattiir v. Kalee Pudo Banerjee (23 W. B. 
338), Bamkant Boy v. Bajkishore Deb (24 W. B. 94), Khiib Chand v. Kalian*Das (I. L. B. 

1 All. 240), and Dossmoney Dossee v. Joninenjoy MulUek (I. L. B. 3 Cal., 863 ; S.C-1 C. L. B. 
446) discussed and explained {see post, p. 714). 

In January 1871, one Jogessur Go^sami borrowed Rs. 600 from a lady na.mi3ul 
Basunti Priya, for the repayment of which he gave her a bond, pledging a 
tenure, which he held from Government, containing some 866 bighas of land. 

Jogessur's rent having fallen into arrear, the Government sold a portion of 
his tenure, amounting to 261 bighas, which was purchased by one Boloram 
Phookan, the defendant. 

Basunti’s mortgage being a specially registered one, she, subsequently to 
the defendant’s purchase, sued Jogessur upon his mortgage-bond, and obtained 
a money-decree under s. 60 of Act XX of 1866. 

In execution of that decree Jogessur’s entire tenure .was put up for sale , 
including the portion which had been purchased by the defendant; and the 
plaintiff Bamanath purchased that portion for Bs. 241. 

After the purchase, the plaintiff got his name registered in the Collector’s 
books as the Government tenant of the lot which he had purchased, and 
obtained possession of it. 

Thereu^n the defendant, who had previously objected to the attachment 
of his 261 bighas in execution of Basunti Priya’s decree (but which objection 

• Appeal from Appellate Decme, No, 1764 of 1879, against the decree of W. E. Ward, 
Esq., Judge of the Assam Volley Disixiot, dated the 6th May 1879, reversing the decree of 
Baboo Shib Prosad OhuokerbiMity, Extra Assistant Commissioner of tiovHiatty. d at ed the 
2drd November 1878. « 
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^aa overruled), brought a suit against Basmiti under the impression that she, 
and not the plaintiff Bamanath, was the real auotion-puroHaser of the lot; and 
in that suit he prayed to have the sale oanoelled. to have his own name registered 
in the Collector’s book as tenant, and to have possession given to him. 

C6793 In this suit Basunti never denied that she was the real auction- 
purchaser, and the result was, that the defendant obtained a decree. 

In execution of this decree Bamanath wag dispossessed. He then applied 
to the Civil Court, under s. -230 of Act VIII of 1859, to ho restored to posses¬ 
sion ; but the Assistant Commissioner who tried the case dismissed his suit, upon 
the ground that he had pui’chased nothing at the sale*. This decision was upheld 
on appeal by the Deputy Commissioner ; and on special appeal to this Court 
the same result followed. It was observed, however, by the learned Judges of 
the Division Bench, that although they were unable to agree with the lower 
Courts that Bamanath-* had purchased nothing, they were not prepared to say 
what be had purchased. They suggested that he might have acquired the 
mortgagee’s lien, but even if he had, they* considered that it would not have 
entitled him to recover possession in that suit. This present suit was then 
brought by the plaintiff Bamanath against Boloram to recover tVie Bs. 241, 
which he paid at the sale, professedly for Jogessur’s right, title, and interest 
in the 261 bighas. 

The Munsif gave the plaintiff a decree for Bs. 241, upon the ground that 
Boloram was liable for the mortgage-debt in proportion to the value of his 
share in the mortgaged property. He appeared to consider that the High Court 
had already decided in the former case that the plaintiff Bamanath bad acquir- 
ed*by his purchase the mortgagee’s lien, and he abstained from deciding, what 
was in fact the main question in the suit, whether the plaintiff had in fact 
purchased the mortgagee’s rights at the execution-sale. 

It would appear that the Munsif fixed Bs. 241 as the sum to which the 
plaintiff was entitled, as being presumably the amount of the mortgagee’s lien 
upon the 261 bighas. 

The defendant Boloram appealed, aftd the district Judge reversed the 
Munsiff’s decree. The plaintiff appealed to the High Court. 

Baboo Mohtm Mohun Boy and Baboo Botkant Nath Dass for the 
Appellants. 

[680] Baboo Bungsheedhur Sen for the Bespondent. 

The following Jud^monts were delivered :— 

Garth, C. J.—In this case I think I cannot do better than adopt the 
statement of facts made by the Court below. (His Lordship then stated the 
facts as above, and continu^):— 

The Judge in the pourt below has, in my opinion, dealt with the question 
with great care and judgment. He considers, and I think rightly, that, 
notwithstanding the observations made in the special appeal by the learned 
Judges of this Court, he was bound to determine the question, whether the 
plaintiff had purchased the mortagagee’s rights at the execution-sale. He 
thought, in the first place, that those observations were not necessary for the 
determination of the special appeal; and in the next place, that the learned 
Judges had in fact declined to give any definite opinion as to what interest, if 
any, the present plaintiff had purchased. In this view I quite agree. 

Having then very fully discussed the leading authorities upon the ques¬ 
tion, and especially the Full Bench judgment in the casi^ of Syud Emam 
Momtazooddeen Mahomed v. Baj Coomar Dass (14 B. L. B., 408 ; S.C., 28 
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W B., 187), the District Judge arrived at the conclusion, that Bamanath did not 
purchase the mortgagee's rights at the sale, and consequently that his suit 
should be dismissed. 

On appeal to this Court, the point has b^n argued very ably by Baboo 
Mohini Mohun Boy, the learned pleader for the appellants, who has called our 
attention to several cases which have followed the full Bench decision. 

Having taken time to consider our Judgment, and having more fully 
examined these authorities, I find nothing in any of them which, in our opinion 
supports the appellants' contention. 

The Full Bench Buling, as I understand it, amounts to no more than 
this, that where a mortgagee obtains a decree against his mortgagor for 
sale of the mortgaged property to satisfy his debt, he cannot sell that 
property reserving his own rights over it, because it is for the very purpose 
of satisfying those rights that tKe sale is made; and it would be contrary 
to all justice, and to the avowe'd object of the sale, to allow the mort- 
C6811gagee to sell the property fo/the purpose of satisfying his debt, and yet 
to reserve his mortgage rights as against the purchaser. 

Then the Full Bench further decided, that if, instead of obtaining a decree 
for the sale of the mortgaged property, the mortgagee obtains only a simple 
money-decree, and sells the mortgaged property under it, he is precisely in the 
same position, so far as his own interest is concerned, as if he had obtained a 
decree for sale. In either case, when he sells the property, he sells it with his 
own lien ; or perhaps the more accurate and less misleading expression would 
be, that he sells it freed from his lien. ‘ 

But how can this ruling of the Full Bench assist the appellants' argument 
in this case ? It seems to us to be quite beside it. Indeed, the reasoning of 
the Full Bench seems rather opposed to the appellant's contention.* 

When the mortgagee puts up for sale the mortgagor’s property, and sells 
it, his lien passes with the property because, having regard to the nature and 
object of the sale, the lien is inseparable from the property. 

But when the moi-tgagee professedly puts up the mortgagor’s property for 
sale, but in fact sells nothing, because the mortgagor has no property to sell, 
why should the mortgagee’s lien pass to the purchaser ? The reason why it 
passes in the other case is entirely absent in this; and I know of no provision 
of the law which enables a judgment-creditor, under colour of selling his 
judgment-debtor’s property, to sell his own. 

Besides which, it appeare to me, that if the appellants’ contention were- 
collect, it would defeat the very object of the Full Bench, which was to 
prevent the mortgagee from selling the mortgaged property reserving to himself 
his ovrn lien. 

Suppose a case of this kind. A mortgages a property to B, and then sells 
his own interest to C. B sues A for the mortgage debt, obtains a money-decree, 
and puts up A's right, title, and interest in the property for sale. 

At the same time B also sues C, praying that the mortgaged property in 
C’» hands may be sold to satisfy the mortgage-debt; and he obtains a decree 
to that effect. 

The sale under the decree against A takes place first, and D [682] becomes 
the purchaser. The projierty is then sold under the decree against C, and E 
becomes the purchase^. 
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Under which sale does the mortgagee’s lien pass ? 

If the contention of the appellants’ pleader is correct, It passes by the first 
sale, and yet the consequence of this would be, that E, under the second sale, 
would have bought the mortgagor’s property, subject to the mortgagee’s lien, 
which would then be vested in D. In other words, the mortgagee would thus 
have been enabled to do that which the Full Bench considered to be contrary 
to justice—namely, to sell the mortgagor’s interest for payment of his mortgage- 
debt without giving the purchaser the benefit of his own lien. 

I only think it necessary to notice a few of the authorities to which our 
attention was called by the appellants’ pleader, because, in our view of the 
case, they do not support his argument. 

One was the case of Gopee Bundhoo Shantra Mohapattitr v. Kalee Pudo 
Bannerjee (23 W. B.j^338). In that case the plaintiff and defendant both took 
mortgages of the same property from the same person. The plaintiff had two 
mortgages, both of which were prior to*that of the defendant. He sued 
upon the last of his mortgages, obtafhed a decree, and in execution 
of that decree bought the property himself. After this the defendant 
brought a suit upon his mortgage, obtained a decree, put up the property 
for sale, became himself the purchaser, and obtained possession. The 
plaintiff then brought a suit to recover possession from the defendant upon 
the- strength of his own prior purchase and he obtained a decree for possession 
in all the Courts. In the High Court the learned Judges thought it right to 
make a declaration that, upon the defendant’s paying to the plaintiff the sum 
duf to the latter upon the first of the plaintiff’s mortgages, the defendant 
should become the holder of the first charge upon the property , but this, as I 
take it, was not, because the defendant had bought anything under the sale 
in execution of his decree, but because, being the mortgagee, he had a right 
(independetit of his decree) to redeem the first mortgage. 

We were then referred to the case of Ram Kant Boy v. Baj Kishora Deb 
(24 W. E., 94). In that case the plaintiff’s vendor had pur-C683]chased 
certain property from A, and the plaintiff iitA’s right sued B. K. for possession. 
B. K.’s defence was, that A had mortaged the property under certain bonds, 
that a decree had been obtained by the mortgagee upon those bonds; and that, in 
execution of that decree, B. K. had purchased the property in question, and 
obtained possession. The plaintiff then brought a suit to recover tliis property 
from B. K., upon the ground that he had purchased it before the attachments 
under which B. K. had purchased, and the lower Appellate Court found in favor 
of the plaintiff, upon the ground that if E. K. had any rights under the 
mortgage-bonds ; he should have enforced them against the plaintiff in another 
suit; but the learned Judges of this Court considered, that as they had all the 
parties before them, Ijiey might adjust their rights in the one suit without 
compelling B. K, to bring another suit to establish his lien. We do not under¬ 
stand that the point which we have to determine here was ever argued or present 
to the minds of the learned Judges in that case. 

Another decision to which we were referred is that of Doss Money Dossee 
V. Jontnenjoy Mulliek (I. L. E., 3 Cal., 363 ; S. c., 1C. L._E., 446). The judgment 
in that case has now been virtually overruled by a Full Bench— Jonmenjoy 
Mulliek V. Dossmoney Dossee {Post, p. 714); but even if that case were good law, 
it would not have assisted the appellants’ argument, because 1 think that the 
High Court meant to decide, not that the lien passed to the plaintiff under the 
sale, but, on the contrary, that either by obtaining the decree itself, or by the 
sale under it, the plaintiff had lost his lien. 
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The last autborify oited* to which I think it right to refer, is the Full 
Bench judgment of Ihe Allahabad High Court —Khub Chand Kalian Das (I. L. 
R., L All,, 240). The Court there differed in some respects from the Full Bench 
of Calcutta, and there is much in that judgment, more particularly in the 
observations of Mr. Justice TUBNEB, which deserves our best consideration; but 
t find nothing in that judgment which, in my opinion, supports the appellants’ 
contention here. 

[ 681 ] We have had some doubt whether, having regard to the difficulty 
of the subject, and the apparently oontradictory nature of some of the decisions 
upon it, we ought to refer this case to a Full Bench ; but, on the whole, we do 
not find that any of the authorities are so opposed to our present view as to 
render that course necessary. We, therefore, dismiss the appeal with costs. 

MeDonell, J. —I concur in dismissing the appeal. I would merely add, that 
it seems to me, that all that the plaintiff purchased under his sale, which was 
held under the old law, was the right, title, and interest of the mortgagor; and 
as, at the time of the sale to plaintiff,'the mortgagor had no right, title, or interest 
remaining, the plaintiff purchased nothing, and is not entitled to the relief he 
claims in the present suit. 

Atmeal dismissed. 

H0TE8. 

[PQSGHIBER FROM MORTOAGOR EOT PARTY TO SUIT OR MORTOAOB— 

“ If the mortgagor had no interest at the time of sale under mortgage nothing passes in 
execution." 

Cited in (1888) 10 All. 520, where it was held that mortgage decree and sale in pursusiipee 
of itdid not bind the purchaser from the mortgagor who was not a party to the mortgage suit. 
Boferrod to in (1905) 82 Cal. 891, where it was held with reference to rival purchaser in 
exeoution of different mortgage decrees that the title to possession depends upon date of 
mortgage though BAMPANI, J., dissented from the view and held that it de^nds upon the 
date of sale.] 


ri*Cal. 681 ] 

The 26th duly, 1881. 

Pbesent : 

Mb. Justice Pbinsep and Mb. Justice Field. 


Brojendro CQomar Boy.Plaintiff 

versm 

Krishna Coomar Ghose and others.Defendants.’*" 


Appeal — Decree—CvoH Procedure Code (Act X of 1877), s, 640—’Survey — 
Meaaurement—Beng. Act VIII of 1869, ss. 25, 87, 88. 

An order made under s. 37, Bengal Jtent Act (Beng. Act VIU of 1869), is a decree within 
the meaning of the definition contained in the Civil Procedure Code (Act X of 1877), and an 
appeal lies therefrom under the provisions of s. 640. 

A proprietor of an estate or tenure has a tight to make a general survey and measurement 
of the lands comprised in his estate, under the provisions of s. 37 of the Bent Act, without 
proving that he is in receipt of the rents, there being nothing in law which prevents him from 

* Appeal from Otigiiud Decree, Ko. 270 of 1880, against the decree of Baboo Oungadinm 
Biroar, Subordinate Judge' iff' Daoca, dated the Slst July 18M. 
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making such a survey or measurement, as is contemplated by ss. 26 and 87, merely because 
his estate happens to be sublet to a number of tenure-holders. * 

The only excepted case is where there is a special agreement to the contrary’. 

In this case the plaintiff sought, under the provisions of s. 37 of Beng. Act 
VIII of 1839, to establish his right to measure certain [685] lands comprised 
in Mouza Akhari and several other mouzas. He alleged that he had purchased 
the zamindari, at a revenue-sale, on the 4th October 1877, for Bs. 10,000, and 
duly obtained the sale-certificate and delivery of possession under the provisions 
of s. 29, Act XI of 1859; that he, subsequently, sent an amin to measure aU the 
lands of the zamindari set out in the plaint, but that the defendants resisted such 
measurement being made, and therefore he was obliged to make the present 
application to the Court. 

A number of the^ defendants appeared and filed written statements resist¬ 
ing the application on'various grounds, and denying that the plaintiff had any 
cause of action against them; and the follcnving issues were settled amongst 
others:— * 

1. Is the suit untenable by reason of its having been brought against all 
the defendants jointly ? 

2. Is the suit bad on the ground of nonjoinder ? 

3. Is the plaint, or rather the application, defective in consequence of the 
plaintiff’s omission to state therein the quantity of land held by each of the 
defendants, the kismut in which it is situated, and the value thereof ? 

4. Was the plaintiff formerly a 4-anna shareholder in the zamindari, of 
whfch he applies to make measurement on the strength of his having purchased 
it at a.revenue-sale ? And should this application be disallowed in consequence 
thereof ? 

5. Should the suit be rejected because the plaintiff served no notice upon 
the defendants ? 

6. Is the plaintiff entitled to measure the lands of those defendants who 
say that they held those lands in virtue of their mokurari tenures ? 

7. Has the plaintiff no right to measure the lands because he lias been 
out of possession from before ? 

The lower Court found the first five issues in favour of the plaintiff, hold¬ 
ing, that although the plaintiff admitted that, previous to the purchase, he owned 
a 4-anna share in the zamindari, he was not on that account disentitled to the 
relief he sought. 

With regard to the sixth and seventh issues the Judge found that the 
pliantiff intended to make a minute measure- [ 686 ] ment of the lands ; that 
most of the lands were cbvered by howladari and other intermediate tenures; and 
that most of the ryots held under such intermediate holders, and paid their 
rents to them and not to the plaintiff; and that it was admitted on both sides 
that the plain tiff was never in possession of the estate by receiving rent from 
the ryots or from the intermediate tenants. *On these grounds, therefore, he 
held, that the plaintiff was not entitled to the relief he sought, and dismissed 
the suit accordingly. 

Against that order the plaintiff accordingly now appealed to the High Court. 

Baboo Srinaih Doss for the Appellant. 

Baboo Bash BeMry Ghose, Baboo Mohitvy Mohun Boy, and Baboo hall 
Mokyn Das for the Bespondent. ^ 
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The Jad^ent of the Court (Pribsep and Field, JJ.) was delivered by 

Prinsep, J.( —We think that the judgment of the Sobordinate Judge in 
this ease is clearly erroneous. The plaintiff is the purchaser of an estate at a 
sale for arrears of Government revenue, and he has brought this present suit, 
under s. 37 of the Bengal Bent Act (Beng. Act VIII of 1869), in or^ to make a 
measurement of the estate so purchased. 

A preliminary objection was taken which we may well dispose of in the first 
instance. It is contended that no appeal lies in a. case of this sort. We think 
however, that the order, made by the District Judge under the provisions 
of section 37 of the Bent Act is a decree within the meaning of the definition 
contained in the existing Code of Civil Procedure. ‘ Decree ’ means “ the 
formal expression of an adjudication upon any right claimed, or defence set 
up, in a Civil Court, when such adjudication, so far as regards the Court 
expressing it, decides the suik” This is the portion of the definition 
essential to the present case. Now the right here claimed is the right 
to make a measurement of ther estate, and it is quite clear that the 
Subordinate Judge has adjudicated upon the right. But then [687] it is 
contended that this was an application, and not a suit. We think, however, 
that this objection is effectually disposed of by the language of the 
section itself, wherein we find the following words:—“ The person claiming 
the right to measure such land may apply, to establish his right to measure 
such land, in the Court which would have jurisdiction in case such suit had 
been brought for the recovery of such land.” The Legislature here, although 
it uses the word ' apply ’ in the first portion of the passage cited,.has deliberate¬ 
ly termed this application a suit in the concluding words just quoted. We 
are then clearly of opinion that, having regard to the provisions of s. 540 of 
the Code of Civil Procedure, this appeal will lie. 

The Subordinate Judge, dealing with the right of the plaintiff to make a 
measurement, says :—“ With regard to the sixth and seventh issues, which 
ought to be tried together, I have to observe, that, from the plaint it 
appears, that the plaintiff intended to make a minute measurement of 
certain land contained in the zemindari purchased by him, but it is shown 
by the evidence adduced on the part of the defendants, that most of 
the lands are covered by the howladari and other intermediate tenures, 
which some of the defendants have in the said estate. Whether these 
intermediate tenures are valid or not, is a question which need not be enquired 
into in this suit; but it is clear that the ryots, at least most of the ryots, of the 
mehal hold their lands under the said intermediate holders and pay rents to 
them and not to the plaintiff. Besides, it is admitted on both sides, that the 
plaintiff, either before or after purchase, was never in possession of the estate 
by receiving rents from the ryots or from the intermediate tenants. Under 
such circumstances I am of opinion, that the plaintiff is not entitled to 
measure the lands, especially when he seeks to make a minute measurement of 
the mehal.” Now, in the first place, it is not clear to us that the plaintiff 
wants to make a minute measurement of the mehaJ, if by that the Subordi¬ 
nate Judge means such a measurement as is contemplated by s. 38 of the Bent 
Law. It is not set out in so many words in the plaint under what section the 
plaintiff has applied to the Court; but if we refer to the matter of the plaint, 
it is [ 688 ] quite dear that this matter brings the case within s. 37, and that 
there is nothing in the plaint which affords the details contemplated by 
8. 38. Undw these circumstances we assume that this is a case under s. 37, 
and we shall deal with it accordingly ; and we may further say that the vakil 
for the appellant has assented to this view. Now s. 25 of the Bent Act is as 
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follows :—" Every proprietor of an estate or tenure, or otber person in receipt 
of the rents of an estate or tenure, has the right of making a general survey 
and measurement of the lands comprised in such estate or tenure or any part 
thereof, unless restrained from doing so by express engagement with the 
occupants of the lands.” Whether the words *‘in receipt of the rents of an 
estate or tenure ” are here to be construed as qualifying as well “ proprietor of 
an estate or tenure ” as “ other person,” is a question as to which there has 
been some difference of opinion. In the case of Wise v. Earn Chunder Bysack 
(7 W, E., 415), decided 'upon the corresponding section in Beng. Act V of 
1862, Norman and Seton-Kare, JJ., thought thut they did. In the later 
.case of Banee Ktuhto Motee Dehta v. Ram Ntdfiee Strcar (9 W. R., 331), 
the Court took a contrary view; and Seton-KarR, J., appears to have 
changed his opinion, and is at pains to show that the decision in the 
prior case proceeded on the ground that the plaintiff was seeking to 
establish a title wTifch was disputed. If Jbhe words be taken as qualifying 
“other person” only, it may be said, that the expression “other person 
in receipt of the rents of an estate or tenure” implies that the person previously 
mentioned, i.e., the proprietor of an estate or tenure, is a “ person in receipt of 
the rents, etc.” This construction w/ziuld show it to be the intention of the 
Legislature, that only a proprietor who is in actual possession by receipt of 
rent—a de facto and not merely a de jure proprietor—can measure; and this is 
in accordance with other cases; see Pureejan Khatoon v. Bykunt Chunder 
Chiickerbutty (7 W. R„ 96), Kalee Doss Nuiidee v. BamgutUe Dutt Sein 
(6 W. R., Act X Rul., 10), Durga Charan Masmndar v. Mahomed Abbass 
Bhuya (Q B. L. R., 361). If, instead of ‘ other,’ the word ‘ any' 
had been used, there might have been more room for doubt. It is to be 
observed that the words “ entitled to receive the rents of an estate or tenure” 
are to be found in s. 38, with which, as already pointed out, the present suit is 
not concerned; but do not occur in s. 37, which is as follows:—“If any 
person intending to measure any land which he has a right to measure, is 
opposed in making such measurement by the occupant of the land, etc.” Now, 
in order to ascertain what persons have a right to measure, we naturally refer 
to 8. 25 already quoted. If that section is to be construed as giving the right 
to measure to persons in receipt of tlie rents and to those only, it is difficult to 
account for the use of tlie words “ entitled to receive the rents” in s. 38, 
while they are omitted from s. 37. It could scarcely have been intended to use 
the term entitled’ of a de jure title merely which was not also a de facto title. 
Such a construction would give a dangerous extension to s. 38. “ Entitled to 
receive the rents” probably means no more than “in receipt of the rents,” 

• and the natural construction to be put upon the omission of these words from 
s. 37 is, that the class of persons referred to in this section, and who have a 
right to measure under S. 25, is not necessarily the same class as is mentioned 
in s. 38; in other words, tliat the proprietor of an estate or tenure has a right 
to measure under s. 37 without proving that he is in receipt of the rents. The 
case of Raj Chunder Roy v. Kishen Chunder (4 W. R., Act X Rul., 16) agrees 
with this view. There can be no.doubt that the plaintiff in the present case 
is the proprietor of the estate, and in this view it is clear that, as a proprietor, 
he has the right to make a general survey and measurement of the land com¬ 
prised in his estate. The defendants, in their written statement, do not deny 
the plaintiff's title; they say that they are not unwilling to pay him rent; and 
although he has not, since his purchase, actually received any rent from them, 
in all probability owing to this dispute about measurement, he is, nevertheless, 
the persoif admitted to be entitled to the receipt of the rents. There is nothing 
in the law whjigh precludes the proprietor of an estate from making a general 
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survey and mesureinent such as is coDtemplated by [690] 83 . 26 and 37, merely 
because his estate happens to be sublet to a number of tenure-holders. The 
only excepted case is where there is a special agreement, and no such special 
agreement !s pleaded in the present case. Under these circumstances, we think 
the judgment of the Subordinate Judge must be set aside, and this case must 
be remanded in order that he may proceed to do that which the law empowers ' 
him to do. The costs will be assessed on the same scale on which the lower 
Court has assessed them, and will abide the resuy:. 

Appeal allowed, and case remanded. 


[7 Gal. 690] 

The llth June, 1881. 

Present; 

Me Justice Mitter and Me. Justice Maclean. 


Khoshelal Mahton and another.Defendants 

versus 

Gunesh Dutt, alias Nanhoo Singh, and another.Plaintiffs." 


Lhnitatinn—Time for presentinq Plaint — Beiig, Act VTII of 1869, s. 31 — Ltimtation Act 

(XV of 1877) s. n. 

Tho provisions of s. 6 of the Limitation Act (XV of 1877) apply equally to suits, under 
the Bengal Rent Act (Bong. Act VIII of 1869). , 

In a suit for rent, where it appeared that a deposit had been made in Court under the 
provisions of the Bengal Rent Act (Bcng. Act VTII of 1869), and that the six 'months allowed 
by 8. 81 of that Act for the purpose of instituting a suit had expired on a day when the Court 
was closed for an authonxod holiday, but that the plaint had been filed on the first day the 
Court re-opencd,— ^ 

Held, that the provisions of s. Sf of the Limitation Act (XV of 1877) applied to such cases 
and that, consequently the suit was not barred, 

. OoUtp Cliand NawhicklM v Kriehto Chiinder Bass Biwas (I. L. R. 5 Cal., 314), 
and Hossin Ally v. Bonzelle (T« L. R. 5 Cal,, 906) followed. 

Piirran Chunder OJioae v. Mutty Ball Ghose Jahita (I. L. R. 4 Cal., 50) dis.sentod from. 
This suit, which was instituted on the 3rd December 1879, was brought to re¬ 
cover arrears of rent for the years 1284 to [694] 1286 (corresponding with 
the years 1876 to 1879) in respect of MouzasBargawan, Bozerg, Khord, etc., Par- 
gana Behar, Zilla Patna. The plaintifls alleged that they held and owned a share 
in the lands under and by virtue of a purchase, and that collections and realiza¬ 
tions from the said share had continued to be made from before, and management 


• Appeal from Appellate Order, No, 297 of 1880, against the order of H. Beveridge, Esq,, 
Judge of Patna, dated the 24th June f880, reversing the order of Baboo Sheo Sum Lai, Munsif 
of Behar, dated the 13th February 1880. 


tISeo. 

Proviso where Court is 
closed when period expires. 


5 ---If the period of limitation prescribed for any suit, appeal or application expires 
on a day when the Court is closed, the suit, appeal or applica¬ 
tion may be instituted, presented or made on the day that the 
Court re-opens : 

Any appeal or application for a review of judgment may be admitted after the period 
^ ^ 1 of limitation prescribed therefor, when the appellant or applicant 

*** ® satisfies the Court that ho had sufficient cause fo* * *** not present- 

applications for review^ appeal or making the application within such period.] 
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and settlement thereof since, the cultivation season of 1^86 F. 8. (1877-1878) 
separately from the other shareholder; that, previous to that date, settlements at 
different rates had been entered into between their vend.or and his co-shareholder 
and the cultivators, but that, in 1285 (1877-1878), the tenants, "of whom the 
principal defendant was one, agreed, by a fresh settlement, for the plaintiffs’ 
exclusive share, to pay an additional eight annas per bigha ; that, after such 
settlement, the defendant and the other tenants had, at the instigation of their 
co-shareholder, ignored such settlement, and deposited rent in the Civil Court, 
misstating the arrears and'the rents actually due , and that they first came to 
know of such deposit on the 25th Jeyt 1286 (3rd June 1879), The second defen¬ 
dant, being the son of the principal defendant and living jointly and in commen- 
sality* with him, had been joined as a party but he tiled a written statement 
denying all interest in the land in question. Khoshelal Mahton, the princinal 
defendant, denied any such fresh settlement.. Ho alleged and pleaded payment in 
full up to the year 1286 (1877-1878), and wijjh respect to the rent due for that year, 
stated that it had been deposited in Court,under the provisions of the Rent Act. 

The Munsif dismissed the suit, on the ground that it was barred under* 
s. 31 of Beng. Act VIII of 1869, and that the Limitation Act (XV of 1877) 
did not apply to such suits; and although he found that the rent in respect of 
1286 had been deposited on the 3rd Magh 1286 (llth January 1879) before it 
was due, he held that that did not alter tlie case. 

The Judge of the lower Appellate Court, while agreeing with the original 
Court on the point of limitation, had that question arisen, held, that no such 
pqint arose, and that the deposit by the defendant was not a deposit under the 
law, and that therefore s. 31 of the Rent Act did not apply. He considered that, 
[69a>] as the rent was not due till tho Ist Assar 1286 (5th June 1879), and as 
it was deposited on the 3rd Magh 1286 (llth January 1879), it was not a 
deposit in dbmpliance with the law, as the plaintiffs were not bound to accept 
the rent before it was actually due, and that, as the provisions of s. 31 of Beng. 
Act VIII, 1869 were not applicable, tho plaintiffs wore not barred by limitation 
from recovering tlio rent for the previous yfiars, although they sued more than 
six months after the date of the deposit. 

He, accordingly, reversed the decree of the lower Court, and remanded the 
case under the provisions of s. 562 of tho Civil Procedure Code for trial on its 
merits. 

The defendants now specially appealed to tho High Court against that 
decision. 

Mr. H. 0. Mendes for the Appellants. 

Baboo Mohesh Chundcr Choiudhry for the Respondents. 

The Judgment of the Court (Mitter and MacTjEAN, JJ ) was delivered by 

Mitter, J.— The plaintiffs instituted this suit on the 3rd December 1879 
to recover arrears of rent for the years 1284, }285, and 1286 F. S. (correspond¬ 
ing with the years 1876 to 1879). Tho defendants alleged, that the rents 
for the years 1284 and 1285 (1876-1878) had been paid in full, and that of the 
year 1286 (1878-79) having been deposited under the provisions of the Rent 
Act, the notice of such deposit was given to the plaintiffs on the 31st May 1879. 
They pleaded that the suit, not having been instituted within six months from 
the Slst May 1879, was barred under the provisions of s. 31 of the Rent Act. 

Tho Munsif held, that the suit was barred, while the Judge on appeal 
came to the contrary conclusion. T he latter oflBcer based his decision on the 
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ground that the deposit of the rent of the year 1286 (1878-79) was not legal 
under the Aet, because it had not then become due. 

It is uontended before us that the Judge is wrong in assuming without 
evidence that the rent was not due. Although we are of opinion that the Judge 
ought not to have made any assumption of fact without taking evidence, still we 
think upon [693] another ground that his conclusion is right. The last 
day of the six months from the 31st May 1879 fell upon an authorized holiday, 
and the suit was instituted on the first day the Court re-opened. 

Under these circumstances, we think that the suit should be deemed to 
have been instituted within the time limited by the law. The days during 
which a Court remains closed should be considered as non-existent. It, is but 
reasonable to hold this, otherwise great injustice might bo done. Take for 
instance a case like this. A plaintiff comes to file his plaint on the last day 
allowed by law, and finds that the Court has been closed unexpectedly. It 
would be manifestly unjust to throvf out his plaint, if filed on the next day the 
Court re-opened, as barred by limitation. 

This Court has acted upon this’ principle in the cases of Hossein Ally v. 
Donzdla (I. L. Bep., 5 Cal., 906) and Dubeo liawoot v. Hcemnmn Muhatoon 
(8 W. E., 223). We are awate of contrary ruling in Pnrran Ghmidcr Ghose v. 
MiUty hall Ghose Jahtra (I. L. E., 4 Calc., 50). This last-mentioned case was 
decided when Act IX of 1871 was the general Limitation Act. That law 
is no longer in force, and it has been decided under the present Limitation 
Act (XV of 1877), that the provisions of s. 5, which embody the principle laid 
down above, would apply to suits under the Eent Act; see Golap Chajid 
Nowluckha v. Krishto Chunder Dass Ihswas (I. L. E., 5 Cal., 314). 

We are, therefore, of ojiinion that this appeal must fail. We accordingly 
dismiss it with costs. v, 

Appeal dismissed. 

NOTES. 

(Applicability of the provibions of Liniitation Act to cases outside it. 

Followed in (1891) 18 Cal. 631 where the principle under see. 6 of the Limitation Act 
was applied to an application under s. 930 C. P. 0. (1889) as the applicant could not file the 
application on the last day as the Court was closed. When parties are prevented from doing 
a thing on a particular day by the act of the Court they must be jicrmitbed to do that on tho 
next day. But secs. 6 and 7 of the Limitation Act is not applicable to suits under Bengal 
Tenancy Act. (1889) 17 Col. 263 where this case was explained on tho ground mentioned 
above.] 
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199*3 The 18th July, 1881. • 

Present; 

Mr. Justice Mitter and Mr. Justice Maclean. 

Madary.one of the Plaintiffs 

versus 

Goburdhun Hulwai.Defendant."' 

Liberty to erect i>laces of worship—Irregularity tn place of trml—Disttict Judge holding his 

Cutcherry in a Munsifs Court. 

In Ii)dia, the members of a scot are at liberty to erect a place of worship on their own 
property, although it is more or less contiguous to a place already occupied by a place of wor¬ 
ship appertaining to another soot. The people of any scat arc at liberty to erect on their own 
property places of worshiff^TSithor public or private, and to perform worahip, provided that, in 
the performance of their worship, they do not cause m iterial aimoyanoe to their neighbours. 

Seshayyangar v. Seshayyangar (I. L, B., 2 Mad., 14.i) lollowcd. 

Whore a District Judge took advantage of his pre.soiioo in the locality, and heard and 
decided a suit in the Munsif’s Court, which had originally boon instituted in that Court, but 
subsequently transferred to the Judge’s Court for trial, and it appeared that the course taken 
was with the consent, implied, if nob express, of both parties, who were represented at the 
hearing,— 

Held, that the District Judge was justified in taking the course he had done 
This suit was originally instituted on the 28th March 1876 by three plain- 
tiffSf the plaint being filed in the Court of the Munsif at Aurangabad. The object 
of the suit was to have a shivah and thakurbari erected by the defendant 
demolished, on the ground that it had been erected close to a mosque, and 
was therefore prejudicial to the plaintiffs’ religion. The plaintiffs stated that 
the cause of action accrued on the 15th Mohorrum 1293 Hijri (corresponding 
with 12th February 1876), the date on which the foundations of the shivali 
and thakurbari were commenced, and they jjrayed that it might be demolished, 
and the defendant prohibited from doing any new act contrary to the old usual 
practice, and thereby causing harm to their religious rites. 

The defendant stated in his written statement, that the plaintiffs wore 
only ryots, and therefore not entitled to bring the [69Sj suit; that, on the 
17th Sawan 1278 F. (corresponding with the 19th July 1871), he had taken the 
lands in question from the proprietors of the mouza, and oroctefl the sliivali and 
thakurbari, as well as sunk a well and planted trees, and that no one had till 
now raised any objection thereto ; and that, in addition, the mosque was never 
used, and consequently there could be no objection to his acts, on the ground 
of their interfering with the plaintiffs’ religious rites 

On the 1st May isffi, the following issues were settled by the Munsif :— 
—^Is the cause of action alleged by the plaintiffs dated coiTectly ? 

2nd .—Are the shivali and thakurbari erected by the defendant, likely to 
cause any interruption to the plaintiffs’ offering’prayers in the mosque ? If so, 
should the walls of the sliivali and thakurbari be demolished ? 

On the 27 th June 1876, the Munsif held a local investigation, and found 
that the shivali and thakurbari were about forty yards distant from the mosque. 

On the 17th July 1876, the defendant applied for the transfer of the case 
from the Court of the Munsif, on the ground that he being a Maliomodan 

• Appeal from Original Decree, No. 34 of 1880, against the decree of Q. Porter, Esq., 
Judge of Qya, dated the 27th December 1879. 

• • 
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would not adjudicate fairly on a matter relating to his own religion; and on 
tlie 18th August 1876, the case was accordingly transferred to the Judge’s file. 

Subsequently, in December 1879, the District Judge took advantage of his 
being at Aurangabad, and directed the parties to be present in the Munsif’s 
Court, and proceeded to dispose of the case. 

It appeared that, while the suit was thus pending, two out of the three 
plaintiffs had died, as well as the defendant, who was now represented by his 
widow. 

The District Judge took the deposition of the surviving plaintiff, and then 
finding that the facts of the case were undisputed held, that the litigation had 
originated out of a quarrel between the plaintiffs and the defendant, whose 
house was situated next to the mosque, and that the mere erection and con¬ 
struction of a shivali and thakurbari at a distance of forty yards from the 
mosque was not opposed to the' Mahomedan [696] religion, and could not, 
in any way, disturb or interrupt the plaintiff’s’ prayers. He accordingly 
dismissed the suit. 

. The plaintiff now appealed to the High Court against that decree, on the 
grounds that the Judge had no right to hold his cutcherry in the Munsif’s Court, 
but should have tried it in his own Court, and that he was wrong in dismissing 
the suit without summoning and hearing the plaintiffs’ witnesses, and that the 
proper issues had not been raised and tried in the case. 

Mr. Sandel for the Appellant. 

No one appeared for the Bespondent. 

The Judgment of the Court (Mitter and Mai3LEAN, JJ.) was delivered by 

Mitter, J. —The first objection taken before us is, that the District Judge 
was not authorized by law to hold his cutcherry in the Munsif’s Court but we 
do not think that there is any force in this objection. We find that this course 
was taken with the consent, if not express, yet implied, of both parties. 
The Judge says, he took the opportunity of his visit to Aurangabad to direct 
the parties to bo present, in ordof that the cases might be decided, and then 
we find that the plaintiffs were represented by their pleaders, and probably 
this course was to the advantage of the plaintiffs, as they had probably already 
engaged their vakils in the Munsif’s Court, where this suit was originally 
instituted. 

The next objection taken to the Judge’s judgment is, that he is not right in 
holding that the plaint discloses no cause of action. We think that the view 
which the Judge has taken of the plaint is correct. Taking all the allegations 
stated in the plaint as established by evidence, wo are of opinion that the 
plaintiffs were not entitled to any of the reliefs expressly mentioned in the 
plaint, or to any cognate relief which the plaintiffs might have asked the 
Court to grant upon the plaint. Our view is supported by a recent Madras 
case of Seshayyangar v. Seshayyangar (I. L. B., 2 Mad., 143). The ruling in 
that case is to the following [697] effect: “ Tn India, the members of a sect 

are at liberty to erect a place of worship on their own property, although it is 
more or less contiguous to a place already occupied by a place of worship 
appertaining to another sect. The people of any sect are at liberty to erect, on 
their ovm property, places of worship, either public or private, and to perform 
worship, provided that, in the performance of their worship, they do not cause 
material annoyance to their neighbours.” 

We, thereforfe, dismiss this appeal without costs, as no one appears for 
the respondent. ^ 

Appeal dismissed. 
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[7 Oal. 667] 

The 1st Jtily, 1881. 

Present : 

Sir Eichard Garth, Kt., Chief Justice and Mr. Justice Field. 

Nobin Chunder Dutt and others.Defendants 

versus 

Modun Mohun Pal.Plajntiff.’^ 


Sale %nerccutum—Arrears of rent — Under-tenure—Service Tennies — f’ermanent 
tenures — Tenure-at-nnll—Loncj ‘possession — Presimption. 

The plaintiff purcha.^ed a xnaurasi taluq at a sale pi execution of a decree obt.ained against 
the taluqdar for arrears of rent of the taluq, and Jhon sued to recover possession of certain 
lands held by the defendants within the taluq T]^e defence was, that the lands in question 
were held by the defendants under a iiatta which h.id been ."ranted to their ancestor, in 1733, 
by the then taluqdars in respect of certain services to be performed by the grantees and their 
descendants. The Court of first instance found that the patta was genuine, and dismissed 
the plaintiff’s suit. On appeal the Subordinate Judge found tli.iit the 'patta was a forgery 
and that although the lands had been granted to the defendants’ ancestor in respect of services, 
yct^t^ie plaintiff was entitled to khas possession, as he did not require the services to be per. 
formed. He, therefore, decreed the plaintiff’s claim. 

Held, that the decree was right, for having found that the patta on which the defendants 
chiedy relied was a forgery; the Suboidinate Judge was not bound, as a matter of law, to 
presume that the tenure w.as a permanent one morel> from the fact of long possession of the 
lands. • 

This was ,a suit brought by the purchaser of a maurasi taluq, which 
had been sold 'in execution of a decieo for its arreais [698] of rent against 
tbe defendants, tenants within the taluq, for khas possession of the lands 
held by them. The material portion of ^he plaint w'as as follows:—“The 
particulars are, that when the three Mauzas—Nabla, Ulai, and IJdoypur— 
were held by the deceased Brojokishore Eoy, the deceased Gunga- 
gobind Eoy, the deceased Surba Chunder Eoy, and others, in maurasi right 
under the proprietors, the said mauiasi taluq was sold in execution of a 
decree for its arrears of rent due to the proprietor, and purchased by me jointly 
with my co-sharers; that, under a private partition subseituently made by 
arbitration, the said jiurchased maurasi taluq was obtained by me alone, and 
accordingly f now own and liold the same ; that the defendants are holding the 
disputed lands in Mauzas Nabla, Ulai, and Udoypuv, appertaining to the said 
maurasi tenure, on the allegation that they obtained the same as seiwice-lands 
from the former maurasidars, but the said maurasi mehal having been sold in 
execution of a decree for arrears of rent as alleged above, such service-tenure, 
even if it actually existed, became void under the law, and since the auction- 
sale, the defendants having left the service,on their not doing any 
service under the purchasers of the maurasi tenure, their alleged right of 
service-tenure has further become extinct; that the. defendants are holding 
the lands without any right and without obtaining any settlement, although 
they have not any right to hold it; that although I duly served a notice on 
the defendants in Pous last to take out a settlement of the said land from 

^ Appeal from Appellate Decree, No 418 of 1880, against the decree of Baboo Kishen 
Chunder Ohatterjee, Officiating Subordinate Judge of Nuddea, dated the 27th of December 
1879, reversing the decree of Baboo Anund Mohun Surbadhicary, Munsif of Banaghat, dated 
the 28rd of MarQh«L878. 
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me or to give up ponsesaion, up to the month of Oheyt 1284 (M^oh—April 
1877), they di4 not take out any settlement, nor give up possession of the 
land.” 

The defendants filed a written statement, the material portions of which 
were as follow 

“ 5. The defendants’ ancestor, Eamdeb Dutt, was, while living, a trust¬ 
worthy agent entrusted with the collection of rent of the debuttur lands of 
Earn Bhuddur Eoy, the ancestor of the former proprietors of the plaintiff’s 
alleged maurasi ijara tenuye, and in lieu of his salary granted him a permanent 
roaurasi patta dated the 16th Magh 1139 (corresponding with 27th January 
1733), in respect of fifty high as of homestead [699] garden at a fixed rental 
of Es. 12, stipulating to hold the same from generation to generation. The 
said patta contains a further stipulation to the effect that, if the post be 
resigned, or the service be dispensed with, a yearly rental of Es. 12 should 
be paid. The land in claim is covered by the said patta. As the said land has 
all along been held by us by bona Ude payment of the aforesaid rent under 
the said patta from generation to generation, since before the time of the 
Permanent Settlement, we cannot be ejected from the said land. 

“ 9. The allegations, that the disputed lands were held by us as obtained 
from the plaintiff’s predecessor, maurasidar, in lieu of certain service, and that 
it was left after the plaintifif’s purchase of the mokurari ijara right, are all false. 

“ 10 Our predecessor, the deceased Eamdeb Dutt, used to collect the rent 
of the debutter lands of the deceased Earn Bliuddur Eoy, and applied the same 
to the worship of the idol; the said service was formerly done by our predeces¬ 
sors, and now it is performed by us : besides which we had nothing to do with 
the mokurari ijara mehal, and the land in claim was not granted in lieu of any 
service done in connection with the said mokurari ijara mehal.” 

The Court of first instance found that the patta of 1733 was genuine, and 
dismissed the plaintiff’s suit. On appeal the Subordinate Judge, after going 
minutely into the evidence, said Considering the evidence, as well as the 
surrounding circumstances, I am inclined to hold that the patta set up by the 
defendants is not genuine, and that the defendants failed to prove they had 
any ryotti right in the lands. The service in lieu of which the lands were 
originally granted to the defendants’ ancestor not being required by the plaintiff, 
the latter is entitled to call upon the defendants to surrender their lands.” He 
then reversed the decision of the Court below, and decreed the plaintiff’s claim. 

The defendants appealed^to the High Court. 

Baboo Hem Chunder Banerjee, Baboo Sree Nath Banerjee, and Baboo Bipro 
Dass Mookerjee for the Appellants. 

Baboo Bashbehari Ghose for the Eespondent. * 

[700] The following Judgments were delivered:— 

Oarth, C. J. —I think this appeal must be dismissed. The plaintiff sued 
to eject the defendants from certain lands, which the defendants and their 
father and grandfather before them had held for the performance of certain 
services. There does not appear to be any doubt as to what the services were, 
although the Subordinate Judge does not describe them ; because both parties 
seem to agree, that they consisted in collecting the rents of certain debutter 
lamds, and paying those rents, or applying them in some way, for the worship 
of an idol. The defendants ' case was, that they had a permanent tenure which 
bad its origin in a gmnt given to their ancestor in the year 1139, and the first 
Court having found'this grant to be genuine, dismissed the plaintiff’s suit. 
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The Subordinate Judge took a different view. He considered, for the 
reasons which he gives in his judgment, that the documerlt brought forward 
by the defendants was not genuine, and he believed it to have been fabricated 
within the last few years. At the same time he finds that the defendants 
and their predecessors in title did hold the lands for many years in considera¬ 
tion of their rendering to the plaintiff certain services ; but he says—“The 
services in lieu of which the lands were originally granted to the defendants’ 
ancestor, not being required by the plaintiff, the latter is entitled to call upon 
the defendants to surrender the lands. ” 

Beading this passage in conjunction with what the Subordinate Judge 
says in other parts of his judgment, T think ho means to say, that as the grant 
put forward by the defendants in support of their case is untrue and fabricated, 
he is not bound to make any presumption of a permanent grant in favour of 
men who have brought forward such an instrument, and tlierefore, notwith¬ 
standing the long possession, he considered tiie holding to be at will, and as 
the services were no longer required, the p/aintiff was at liberty to put an end 
to the defendants' tenancy. 

Now the question for us is, having regard to tlie fact that the defendants, 
their father, and grandfather, and perhaps a generation before them, had per¬ 
formed the services in consideration C7013 of holding the lands, whether the 
Subordinate Judge was bound, as a matter of law, to presume that the defend¬ 
ants'had a permanent tenure. I think he w’as not bound to make such a 
presumption. It may he, that he was at liberty to presume, if he had thought 
proper to do so, a permanent grant ; and that, in that case, we could not have 
disturbed his finding. But having declined to make such a presumption, I 
think^we have no right to say that ho was in error. I certainly for one, am 
not disposed to assist men who have by means of a fabricated deed attempted 
to deceive t^ie Court, f should add, that if I thouglit there was any real 
doubt as to the nature of the services, or as to the nature of the evidence 
upon wliich the defendants’ ease is based, I should have liad no objection, if 
my learned brother thought it necessary, to remand the case for further 
enquiry. But it seems to mo, that there is really no such doubt. Tlie parties 
are agreed as to the nature of the services, and the nature of the case set up 
by the defendants is plaint enough. I consider, therefore, that a remand is 
unnecessary, and that the appeal should be dismissed with costs. 

Field, J. —I also think that no ground has been made out which would 
justify us in interfering in this case upon second appeal. The plaintiff is an 
auction-purchaser, and he sued to resume a certain tenure which he alleged to 
.have been held by the defendants in lieu of wages. 

The defendants, in support of their case, in the 9th paragraph of their writ¬ 
ten statement, denied fcliat the plaintiff’s account of the nature of the service- 
tenure was correct, and, in the 10th paragraph of their written statement, they 
set out, what, according to their contention, was the nature of the service upon 
which the tenure has been held, and further, they set up an old patta bearing a 
date antecedent to the Permanent Settlement. 

The Subordinate Judge has found against the genuineness of this patta, and 
that is a finding of fact with which we cannot interfere upon second appeal. 

But although the Subordinate Judge found against the genuineness of the 
patta, he seems to have been of opinion that the tenure was a service-tenure. 
He does not say in so many words whether he found the nature of the services 
£702] to be such as was alleged by the plaintiff, or such as was alleged by 
the defendants. What he says in his judgment is this-^“ The services in 
• • 

3 CAL. —135 
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lien of vs^bioh the lands were originally grants to the defwidants’ aiioe8t<w^O(>t 
being required by the plaintiff, the latter is entitled to call upon the defenl^nts 
to surrerider their lands.” As I understand the Subordinate Judge, wfiat he 
means is this, that, notwithstanding the failure of the defendants to prove the 
patta set up by them, there was other evidence on the record—taking together 
the allegations of the plaintiff and those of the defendants, and such evidence 
as had been produced on either side—which left no doubt on his mind that 
this tenure was really some kind of a service-tenure ; but that the defendants 
had not succeeded in proving the particular case set up by them, had not in 
fact succeeded in proving^ that the tenure was of such a nature that they were 
entitled to hold the land after they had ceased to perform the services. And 
if this was the intention of the Subordinate Judge, I think that we have not 
been shown that his view is incorrect. 

I may observe that the patta upon which the defendants themselves rely, 
contains within it sufficient to’ show, that they had no idea of setting up a 
tenure of such a nature that it depended upon any old village custom, or any 
other basis than that of a grant* by the zemindar, and this being so, if the 
services were such as alleged by the zemindar, I think we cannot say, as a matter 
of law, that the zemindar was not entitled to resume the land granted by him¬ 
self when he ceased to require the performance of those services. In this view 
I also think that the appeal must be dismissed with costs. 

Appeal dismissed. 


[703] FULL BENCH. 

The 17th June, 1881. 

Present : 

Sir Eichabi) Garth, Kt., Chief Justice, Mr. Justice Pontipex, 
Mb. Justice Mohris, Mr. Justice Mitter, 

AND Mr. Justice McDonell. 

Syed Sufdar Reza.Plaintiff 

versus 

Amzad Ali and another.Defendants.” 


BegiatraHon — Lease—Agreement for lease—Doul Durkhast - Proposal — Acceptance — ’ 

Contract — Fatrcrent—Regular appeal—Special appeal — Remand — 

Full Bench rcfere^ice — Practice. ’ 

Every lease, or agreement for a lease in writing, must be registered before being given 
in evidence. But a proposal in writing to take a lease of certain lands on certain terms, 
m^e by one person to another, need not be registered, unless the proposal in writing has 
been so accepted that the proposal and acceptance constitute a contract in writing. 

The defendant held lands under the plaintifi at a certain rate per bigha. The 
brought a suit for arrears of rent on a new agreement alleged to have been entered into by the 
plaintiiS and the defendant, whereby the latter agreed to pay a h%her rate pet bigha. The 
lower Appellate Court found that the new agreement had never, in fact, been entered into, 

* Pull Bench BatSi^oe in appealj4»om Appellate Decree, No. 2813 of 1879, mndn by Mr. 
Justice CCNNINOHAM and Mr. Jostlee PBINSEP, dated the 16th May 1881, 

t * 
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InpA a dfloree foe the old rate of rent without going into the question whether it was a 
fait <« not. ' * 

iWn, that the decision was correct. 

On a reference to a Full Bench from a special appeal, the Pull Bench will decide the 
special appeal; but on a reference from a regular appeal, the Pull Bench will only decide 
the point referred, and send the case back to be dealt with by the bench which made the 
reference. 

This ease was referred to a Full Bench by Cunningham and Prinsep, 
JJ., on the 16th May 1881, with the following opinion :— 

“ The plaintiff having obtained an ex parte decreS, the District Judge, at 
the hearing of the appeal of the defendants, himself took a preliminary objeo- 
tion Hht raised either in the first Court or in appeal, and after giving the parties 
time to consider it, he dismissed the suit, setting aside the judgment of the first 
Court solely on those grounds. 

"The District Judge held, that the plaintiff had based his suit on a doul 
durkhast, which bears on its face the word# ‘ raunzur kur data, ’ and what 
purports to be the signature of the plaintiff. If this document be a memorandum 
of an agree-C70l]ment to lease, it requires a stamp under sched. ii, art. 11, 
Act XVIII of 1869. 

" If this document be a complete and binding lease, it ought to have been 
both stamped and registered. In either case the doul durkhast is inadmissible 
in evidence. 

" As regards the question of stamp, it is settled law that an Appellate 
Court is not competent to set aside a decree on account of the improper recep¬ 
tion of evidence by the first Court of a document which should have l)een 
stamped, or indeed to consider the matter, as it is an irregularity not affecting 
the merits of the case or the jurisdiction of the Court (a. 578, Act X of 1877). 
So far, accordingly, as this part of the case is concerned, even supposing that 
the District Judge is correct in holding that the doul durkhast should have been 
stamped, his judgment as an Appellate Court cannot be upheld. We would, 
however, refer to the case of Ghoonee Mimdu^y. Chundee LalVDasx (14 W. B. 
178) and of Bibee Meheroonnissa v. Abdool Ounce (17 W. R., 509), in which it 
has been held that such documents need not be stamped. 

“ The lower Appellate Court was, however, competent to raise an objec¬ 
tion that the document had not been registered, and it now becomes necessary 
to consider this point. 

“ It may be urged that the addition of the words ‘ munzur kur data, ’ 
signifying the acceptance by the zemindar of the proposal made by the ryot 
’to lease his lands for seven years, completes the agreement, and tliat thei’e- 
upon the document became a lease ’ within the meaning of a. 17 (<^) and s. 2 
of the Registration Act, HI of 1877, and should have boon registered. 

" We are inclined to think that this contention is correct. The document 

* Bibi Zamirun. 

Signed, and Sealed for her by 
Ruhuman Buksh, her karpurdaz. 
Granted 28th Falgun 1286. 

Application for farming lease for seven years in respect of one anna 
five gandas two cowris two krants in Goshwara Ilaka, Talqus Lugrao, 
[706 J Bahadurpur, Bumoi, and Pysari, the zemindari of Sircar Deori Kishengunj, 
Pargana Surjapuf, Zilla Purnea, The applicant shall pay to the sadr treasury 
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is to the following effect;— 

1271 Mulki. 
Bibi Zamirun, 
wile of Sheik 
Farhatulla. 



SYfiSD SUFDAR BE2A ». 


1.1. E. t CAl. 7(M 


the sum ol Bs. 12378 of the ourretib coin, the jama for seven years, fronaj^G 
to 1292 Mulki. 


Ks. 

From 1286 to 1292 Mulki, being a period of 7 years 12,873 

For the year 1286 Mulki 

1,839 

Bent for one year for 2 annas 12 gandas 1 cowri 

1 krant share 

3,650 

Deduct for the share of Syed Haidar 

Beza Saheb, zemindar 

1,825 

Balance , 

1,825 

Izafa 

14 

Net jama 

1,839 

For the year 1987 Mulki 

1,839 

For the year 1288 Mulki 

1,839 

For the year 1289 Mulki 

1,839 

For the year 1290 Mulki ‘ 

1,839 

For the year 1291 Mulki * * 

1,839 

. For the year 1292 Mulki 

1,839 


Dated the 20th Phalgun 1286 Mulki. 

(On reverse.) * 

Impounded and forwarded to the Collector of the District. 

F. Cowley, D. J. 

The 15lh September 1879. 

Witnessed by — 

Didar Buksh and Kara Mirdha, inhabitants of Tifaligunj. * 

Faizu Mirdha, inhabitant of Majhya. • 

Doma Singh Jamadar, present resident of Kishongunj, Pargna Surjapur. 

Sheik Kariya Mirdha, present inhabitant of Kishenguuj. ‘ 

“ We are unwilling to give effect to our opinion, because it would seem to be 
in conflict with ,that of two Divi^on [706] Benches in the cases of Choonee 
Munder v. Chtindee Lall Dass (14 W. K., 178) and Bibee Meheroonmssa v. 
Abdool Gunee (17 W. E., 509) ; and we are informed tliat zemindars and 
tenants in this part of the country have adopted the system of doul durkhast, 
instead of executing and registering regular leases. 

“ Under these circumstances we are of opinion, that the point should be 
decided by a Full Bench, and we accordingly submit the following question, 
viz., whether an application of this description, embodying the tenant’s 
application for a lease on specified terms, and the landlord’s acceptance of those 
terms, attested by his signature and by the signatures of witnesses, is a 
document which should be registered, or whether it falls within the exception 
{h) to s. 17* of the Act 


•£Soc. 17:—The dooumeuts next hereinafter metitiond shall be registered, if the property 

to which they relate is situate in a district in which, and if they 
Documents of which have bean executed on or after the date on which, Act No. XYl of 
registration is compulsory. 1864, or Act No. XX of 1866, or Act No. VIII of 1871, or this 

Act came or comes into force (that is to say)— 

♦ * ♦ 

(7i) any document not itself creating, declaring, assigning, limiting or extinguishing 
any right, title or interest of the value of one hundr^ rupees 
Documents merely creat. and upwards to or m immoveable property, but merely creating 
ing right to obtain other a right to obtain another document which will when executed 
documents. > create, declare, assign, limit or extinguish any such right, title 

* or interest.] 

* « 


* 
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t Mr. Af. L. Sandcl for the appellant.—This document is neither a lease nor 
jgreement for a lease, and does not require registration! It is the tenant’s 
letthy, which is kept by the landlord, and no assent in writing is given to the 
lessee. Writing the word ‘granted’ in the proposal is merely making a memo¬ 
randum of what has been done by the landlord, and doesnot amount to an accept¬ 
ance in writing. Bibee Meheroonmssa v. Abdul Ounce (17 W. E , 509) is in point 
here. In Doedeni Lamboum v. Pedgriph (4 0. & P., 312), the words “ we approve 
this draft” were written and signed by the parties, and yot no stamp was neces¬ 
sary. [PONTIFEX, J. —An authority on the Stamp law is not an authority 
on the Eegistration law. The Stamp Act is a taxipg Act, and all taxing Acts 
must be construed strictl>.] See also Choonee Mundur v. Chundee Lall Dass 
(H W. E., 178), Goluck Kishore Acharjee Chowdru v. Nund Mohun Dey Sircar 
(ISfW. E., 394), Bunwaree Lai v. Sungiim Lai (l W. E., 280), Amjcd AH v. 
Ala Buksh (9 W. E.,-i537), Gungapersad v Gogim Stmjh (1. L E., 3 Cal., 322 ; 

S. C., notn Karticnath Panday v. Khakun Sfhgh, 1 C. L. E., 328), and Naram 
Cumart v. Bamaknshna Das, (6 C. L. E., 286). Tlie acceptance must be com¬ 
municated in writing to the lessee in order*to bo a contract. 

[707] Baboo Lai Mohun Das and Mr. Mcndies for the Eespondents. * 
The Decision of the Pull Bench was delivered by 

Garth, C. 3.—-If the application of the defendants was accepted by the 
plaintiff by w'riting the word ‘ granted’ in the margin, we think that the instru- ' 
ment in question was a lease and therefore required registration. Even if it 
was an agreement for a lease, it also, in our opinion, required registration; 
because, coupled with possession by the defendants, its effect clearly was to 
give the latter an interest m tiie proirerty for the term mentioned m the doul; 
and it does not appear that any other document to complete the transaction 
was contemplated by the parties. 

This view seems to us perfectly consistent w'lth tho two decisions, whicti 
are mentioned in tho reference—the cases of Choonee Mundur v. Chundee hall 
Dass (14 W. E., 178) andZfticc Meheroonuissa v. Abdool Gwuee (17 W. E., 509), 
because, in those cases, the application bf tiie tenant was not accepted in 
writing. It was a mere proposal, whicli was accepted, d at all, orally, in 
which case the entire lease or agreement not being in writing, did not lequire 
registration. 

In disposing of tho second appeal, the only doubt wdiich lias occurred to 
us is, whether, as a matter of tact, the word ‘granted,’ whicli appears upon the 
document, was in itself the acceptance of tho application, or whether tho 
application had been previously granted orally by the plaintiff or his agent, and 
•the word ‘granted’ was afterwards written by tho plaintiff for his own 
purposes. 

Certain it is, thaff the document was not returned to the defendants, but 
was retained in the plaintiff’s own keeping. 

Had the question of registration been raised in tho first Court, some 
evidence might have been given upon this ppint; but it was raised on appeal, 
and then not by the defendants but by the Judge, so that the plaintiff had no 
opportunity of giving any explanation. 

We think, therefore, that the case should go back to the Court below, in 
order that this point may be enquired into. [708] There is no doubt a certain 
decree of danger in allowing evidence on such a point to be given after the case 
has been discussed; but the lower Court will of course be quite alive to that 
danger, and win deal with any evidence that may be adduced on the part of the 
plaintiff with due caution. 

• • 
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It haa been su^eated to us that the defendauts had a duplicate 
in their own hands duly accepted in the same way by the plaintiff, 
had, there will of course be an end of the question. 

We think that the costs in this Gour#%nd in the Court below should abide 
the result. 

Case remanded. 



NOTES. 

[REOISTRATION—PROPOSAL TO TAKE A LEASE NEED NOT BE RBOISTERBD 
UNLESS THE PROPOSAL^AS BEEN ACCEPTED IN WRITING— 

Followed in (1881) 7 Cal. 717 where it was held that a doul containing a proposal by a 
tenant to take up certain land did not require registration. So also an amalnama con^tom* 
mg a recital that a lease would be granted to the tenant after 9 years on fulfilment of ediwin 
conditions was hold not to require registration as it is not a lease or an agreement to lease 
(1906) 33 Oal. 502. A doul not embodying a special agreement but only containing memo 
of rent payable did not require registration ^1911) 11 C. L. J. 22. J 


Maharaja Luchmissur Singh.Plaintiff 

versus 

Mussamat Dakho.Defendant 

and 

Maharaja Luchmissur Singh.Plaintiff 

versus 


Eung Lai.Defendant.’” 


•These two cases were referred to a Full Bench by CunnIngham and 
Prinsep, JJ., under the same order of reference as was made in the foregoing 
case of Syvd Suld&r Beza. v. Amza4 Alt. The douls in those cases did not 
contain the term for which the lands were said to have been granted, and were^ 
not signed by the parties. The defendants had been tenants of the same lands 
previously to the making of the alleged agreement evidenced by the douls, ^d 
At a rate of rent lower than that mentioned therein. The lower Appellate 
' Court found that no new agreement had in fact been entered into, and gave 
the plaintiff a decree for the old rent only. The plaintiff appealed. | 

Mr. S. Bell and Baboo Bam Chum Mitter for the Appellant.—These douls 
nr®’ ordinary village papers; it would be impossible to register such document; • 
see Registration Act, t709l s. 21. Kedamauth Dutt v. Shamloll Khettry 
(11 B. L. R., 406) shows, that no document requires registration unless it forms 
the whole contract between the parties. This case comes within the principle 
of Chunga Persad v. Oogun Sing (I. L. R., 3 Cal., 322; s. c., nom Karticknath 
Panday v. Khakun Singh, 1C. L. R., 328). Even if the Judge did not find the 
new contract was entered into, he Should have given a decree for a fair rent, and 
not for the old rent merely, [Mr. Gregory.-—ThoA does not arise in this reference. 
Garth, C. J.—When we sit in a Pull Bench, on a reference from a special appeal, 
we decide the special appeal: when we sit on a reference from a regular appeal, 
we merely decide the point referred and sent the case back.] Counsel also 
referred to Curvie v. Chatty (11 W. R., 520). 

* pull Benifii Referenee in mgfeal from Appellate Decree, No. 708 of 1880 made by Mr. 
Justice Oujmingliam and Mr. Justice Prinsep, dated the 80th May 1881. 
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Gregory and Baboo Nil Madhub Sen for the Respondent. 
yShi JFi^^ment of the Full Bench was delivered by 
^arth, C. J. —We think that, as the douls in both these cases contained 
a portion only of the terms upon wHich the new lease or settlement was to 
be granted, they were neither leases, nor agreements for leases, within the 
meaning of the ^gistration Act, and consequently were admissible in evidence 
without having been registered. 

t But as it has been found as a fact by the lower A^^ellate Court, that the 
rangement for the new lease was never, in fact, completed, we think that the 
istrict Judge was right in holding that the new refit had not become payable; 
and that, under such circumstances, the Court was not at liberty to go into 
the- question of what was a fair rent, but was bound to give the plaintiff a 
decree for the old regjli.only. 

Both appeals must, therefore, be dismissed with costs. 

* Appeals dismissed. 

NOTES. 

. [Followed in (1881) 7 Cal. 717. Agreement reducing rent does not require registration 
or need not be reduced to writing as it is not a lease (1896) 24 Cal. 20.] 


[710] APPELLATE CIVIL. 

The 11th June, 18S1. 

Pee SENT: 

Me. Justice Mitter and Mr. Justice Maclean. 


Chaturi Sing and others-••.Defendants 

versus 

Makund Lall and another.?.Plaintiffs. 

# 


Ejectment of tenant holding over—Notice to quit. 

There is no difference in Law between the position of a ryot holding without a patta and 
that of one holding over after the expiry of the term covered by a patta, with the consent of 
his landlord. 

Such a tenant cannot bo evicted without a reasonable notice to quit being given; and 
the relationship does not come to an end at the expiration of each year, without some act on 
the part of the landlord and tenant jointly, or of either of them. 

Ram Khelawun Singh v. Muasamut Soondra (7 W. R., 162) followed. 

This was a suit to recover possession of five bighas four cottas of land, 
which the plaintiffs alleged were held by them under a patta, and from which 
they had been wrongfully evicted by the defendants. The plaint stated that 
the liiiid in suit was in the occupation of the 'plaintiffs from the time of their 
father, under a patta granted by the former proprietors on the 25th Jeyt 1278 
F. (corresponding with 29th May 1871); that, on the 12th July 1878, the 
defendants, who were the purchasers of a certain share in the estate in which 
the land was situated, attempted forcibly to oust the plaintiffs from it, and 


* Appeal from Appellate Decree, No. 213 of ISSO, against the decree of Baboo Rally 
Proeonno Mookerjee, Subordinate Judge of Sarun, dat^ the 31st December 1879, reversing 
. the decree of Bab^ Tara Prosono Banerjee, Munsif of Ohapra, dated the 25th June 1879. 




* . 
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thereupon the latter,lodged a complaint in the Criminal Court, which, on the 2nd 
August 1878, referred them to a civil suit; and that, under the colqur 
order, the defendants had wrongfully dispossessed the plaintiffs on the^Swne 
day. The defendants denied the plaintiffsHitle to the land in suit, and stated that, 
neither they, nor their father, had ever been in possession of it, mu but that 
the land formed the zerat property of the malicks, and had been for the ISkst, 
two years in the khas possession of them, the defendants, who were the pur¬ 
chasers of eight pie, eighteen krants, nine and-a-half masants share of the 
estate in which it layf gr 

* The only issues settled in the suit were, whether the plaintiffs held the land 
in dispute as teiiants, and whether they had been wrongfully evicted frora it by 
the defendants. 

It appeared that the patta dated the 25th Jeyt 1878 F. (corresponding 
with 29th May 1871) was only for one year,—namely, 1279 (1871-72). 

C 

The first Court dismissed tli& suit, holding that the genuineness of the 
patta had not been satisfactorily established, and as the plaintiffs based their 
title solely on that patta, the .suit could not be maintained, and that they 
coulfl not fall bick on “ mere possession ” , that oven if the patta was genuine, 
the mere fact of the landlord having permitted tliem to hold over for some 
years after its term had expired, mz., till 1285 F. (1877-78), did not create, 
in their favour any right of occupancy ; and that they were, therefore, 
only yearly tenants, and had not been illegally ejected, as they had been 
ejected at the end of tho year. The lower Appellate Court, however, reversed 
this decree, holding that the plaintiffs’ suit was not based on the patta, that 
being only the document under whicli the plaintiffs’ possession commenced ; 
and tliat, therefore, the plaintiffs’ case would not, in any way, be prejudiced 
by their failing to prove the patta , and, in addition, the Subordinate Judge 
considered that the evidence was legally sufficient to prove its* genuineness, 
and that he saw no reason to disbelieve it , that in any event there was ample 
evidence that tlie plaintiffs Jiad be^n in occupation for some years on payment 
of rent to the malicks, and that they wore, therefore, to bo taken as tenanl^ 
at-will and entitled as such to a reasonable notice to quit, expiring with the eM 
of the year, before they could ho ejected. 

The defendants now siiecially appealed to the High Court. 

, Mr. Sandel and Baboo Pran Nath Pundit for the Appellants. 

Baboo Bujunee Kani Danerjce for the Respondents. 

[712] The Judgment of the Court (Mitter and Maclean, JJ.) was 
delivered by 

Mitter, J. —It is found by the lower Courts, that the plaintiffs held the 
. disputed land in jote, and were ousted by the defendants in April 1285 (1878) 
without any notice. It is also found, that they had not, before ouster, acquired 
a right of occupancy. The defendants are owners of a fractional share of the 
estate in which the lands lie, but they claim an exclusive right to them their 
zerat. The suit was dismissed by the first Court, while the lower Appellate 
Court, revelling that judgment, has awarded a decree, on the ground that the 
plaintiff’s could not be legally evicted without a reasonable notice. 

It has been contended before us, that a ryot not having a right of occu¬ 
pancy may l?e evicted at the end of the year without a notice* No doubt, a 
^yot holding under a patta having a fixed term may be evicted without notice 
at the end of the "fixed terra. But that is not tho case here. The plaintiffs 
allege,that their father obtained a patta for one year, mz., 1279 (1871-72), and 

lO&i 
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they were allowed to liold over till Assin 1285 (October 1877), vdien they were > 
dit^asessed. This patta was rejected as not established,’by , the Munsif, but 
t)ie"Appellate Court has expressed no final opinion regarding it, although it is 
inclined to believe its genuineness. 

But, in the opinion of the Appellate Court, this point was immaterial. 
The lower Appellate Court is right in that view ; because, so far as the point 
;raised in the case is concerned, there is no difference in the law between tlie 

f iosition of a ryot holding without a patta, or that of one holding over after 
he expiry of the term of a patta. 

The lower Appellate Court mainly relies uporf the Full Bench decision in 
Rojendronaih Mookeerjee v. Haseednr Jiuhoman Khundkar (25 W. E., 329). 
But what is decided in it is, that a suit for possession cannot be treated as a 
notice in the case o^a. ryot entitled to a notice to quit. But however, in 
Ram Khelatcim Singh v. Mussamnt Soondna (7 W. R., 152), the point was 
decided in accordance with tiie view taken bv the lower Appellate Court. 
[713] We also think that the view of tl»e law taken by the lower Appellate 
Court is deducible from the provisions of s. 20 of Beng. Act VIII of 1869., 
which lays down that ryots like the plaintiffs cannot relinquish without a 
notice to the landlord. In our opinion it follows from this, that a landlord 
cannot evict such a tenant without a notice, because, in order to justify an 
eviction without a notice, it must be held that the tenancy, unless renewed,^ 
comes to an end at the end of the year. But if that were so the ryot could 
throw up the land without a notice. 

. The relation of landlord and tenant cannot be said to have ceased so far as 
the landlord’s right to evict is concerned, but not with reference to the ry'ots’ 
right to relinquish. But it seems to us, that the relationship does not come 
to an end at the expiration of each year, without some act on the part of the 
landlord au^ tenant jointly, or of either. 

If the law were otherwise, the ryots would have been placed in a very 
disadvantageous position. It is generally the case tliat ryots of this class 
derive their livelihood from cultivation oniy. 

% 

If they were liable to be evicteil without notice at the end of the year, they 
would find in many cases, great difficulty in obtaining a suitable quantity 
of land for cultivation from other xamindars. 


On the whole wo think that the lower Appellate Court has laid down thW 
law correctly. The appeal is dismissed with costs. 

Appeal dismissed. 

NOTES. 

[LANDLORD AND TENANT—HOLDING OVER—NOTICE TO QUIT— 

Followed in (1885)^ 20 Bom. 759, where it was held that even in the oa.se of tenancy 
constituted by holding over reasonable notice to quit was necessary to determine the ien.ancy. * 
See also (1887) 14 Oal. .123, where it was held that notice to quit was necessary to enable the . 
, reversioners to eject the tenants let in by the widow.J 


8 <JAL,--136 


i 



I. L. R. 7 CiU. 7H' JONMESIOY MULLICK v. 

C7H3 FULL BENCH. 

The 9th June, 1881. 

Present; 

Sir Eichard Garth, Kt., Chief Jitstioe, Mr. Justice Pontifex, Mr. 
Justice Morris, Mr. Justice Mitter, and Mr. Justice McDonell. 


Jonm^njoy Mullick.Plaintiff 

verms 

Dossmonoy Dossee.Defendant." 


Murtgage-limid — Money-Decree—Mot Ic/hge-Deaee—Sale in Execution — Mortgagee's Lien. 

A mortgagee who oloctn to take a mongy-dooree, and becomes himself the purchaser of 
the property mortgaged at a sale in execution of that decree, may bring a suit to enforce his 
‘lien against a person who purchased the right, title, and interest of the s.sme debtor in the 
same property, at a prior sale in execution of a prior money-decree. 

Doaamoney Dossee v. Jonmenjoy MulhcJ, (I. L. R., 3 Cal., .163, B.C., 1 C. L. R., 446) 
overruled 

*^This case was referred to a Full Bench by CUNNINGHAM and PrinsEP, 
JJ., on the 2Dd June 1881, with the following opinions : — 

This matter, in a different form, has already been before a Division Bench 
of this Court (Jackson and Kennedy, JJ). The judgment delivered has been 
reported in I. L. E.. 3 Cal., 363, where the facts are fully set out. 

The parties in that and the present case are the same. In that case the 
plaintiff, the mortgagee, having purchased in execution of his own deerfte obtained 
under s. 53 of the Eegistration Act of 1866, sued the purchaser of the right, 
title, and interest of the mortgagor, to enforce the lien created by the mortgage- 
bond against the lands purchased. That suit was dismissed for reasons stated 
in the judgment. 

The plaintiff has now sued for possession of the property itself. 

Having regard to the uncertainty felt by us, and by other Judges of this 
'^ourt, regarding the effect of the judgment of [718] the Full Bench in Syud 
Einam Momtazoodeen Maliomedv. liaj Cooniar Dasa (14 B. L. E., 408, S.C., 23 
W. E., 187), to the judgment delivered by a Division Bench of this Court in a 
previous suit between the parties now before us (I. L E., 3 Cal., 363 ; S.C., 
i 0* L. E., 446), and to the-importance of having the law clearly and authorita¬ 
tively determined, we refer this case to the Fu)l Bench for determination of the 
following questons :— * 

Isf.—Can the purchaser under the decree obtained on the specially-regis¬ 
tered bond sue the first purchaser for restoration of the mortgaged property ? 

2nd .—If he can sue for restoration of tlie mortgaged property, is he bc^d 
to give the first purchaser the opportunity of re-deeming the property ? 

3rd. —In such a case are the rights of a purchaser from the mortgagor 
previous to the passing of a money-decree in favour of the mortgagee, different 
from those of a purchaser subsequent thereto but without notice of any 
proceedings taken ? 

• Full Bench ReferexiCM in Appeal from Original Decree, No. 9 of 1880, made by Mr. 
JoBiice Cunningham and Mr. Justice Prinsep, dated the 2nd June 1881. 
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ith. —If he has previously sued the first purchaser for a declaration that 
he held the property subject to the mortgage, and that suit has been dismissed, 
would a second suit brought for possession be barred by ss. 2 and 7 of Act VIII 
of 1859 ? 

Baboo Bashbehury Ghose for the appellant.—^Tlie Full Bench case of Syiid 
Emam MonUazooddeen Mahomed v. Baj Coomar Doss (14 B. L. B., 408, s. C. 23 
W. B., 187) is conclusive of this case. Ttiere it is laid down that a suit for a 
money-decree is the same as a suit for a mortgage-decree ; and that being so, 
the doctrine of ks pendens applies. [Mittbr, J.—The 'doctrine of ks pendens 
must be limited to cases in which the property is the subject-matter of the 
suit. PONTIPEX, J. —One effect of applying for a money-decree is to turn the 
debt into a judgment-debt, and interest is given only on the judgment-debt at 
the Court rate, 6 per cent.; but the lien remains the same. 

Baboo Srinath l}ass for the Bespondent, 

The decision of the Full Bench was delivered by 

Garth, C. J.— We think that the firs! question should be answered in the 
affirmative. • 

[716] Tlie plaintiff has clearly no right to sue for the restoration of the 
mortgaged property. His proper course, in our opinion, was that which he 
adopted in the first inslance,—namely, to sue to have his lien upon the 
lirojierty declared. 

The High Court’s judgment m Dossinoneu Dossee v. Jomnenjoy Mulkck 
(I. L. B., 3 Cal., 363 ; S. C., 1 0. L. B., 446), appears to us to be erroneous. 
The learned Judges in that case seem to think that because the plaintiff' had 
obtained a decree for his mortgage-money, he had tliereby lost his lien ; but 
this •is not so. There is ample authority in this Court to show that such a 
proposition is unfounded. A man who has an equitable lien for a simple con¬ 
tract-debt Sefes not lose his lien by turning his debt into a judgment-debt. 
Under certain circumstances he may be restrained from pursuing both his 
remedies simultaneously ; but having enforced one remedy without fully realiz¬ 
ing his debt, he may afterwards proceed to enforce the other : see Barker v. 
^Smart (3 Beaven, 64). 

It has been suggested to us that the judgment and decree wore not 
properly signed ; but whether they woj’o or not, wo are unable in this suit to 
give the plaintiff any relief. Of course, it is quite open to him to make an 
application in the former suit to the proper Division Bench, either for a rohoar- 
ing or a review, as he may be advised. 

The second question referred to us, we do not think it necessary to answer. 

NOTES 

[EFFECT OF HORTGASEE TAKING HONEY DECREE—REGISTRATION ACT. OF 
1866, SEC. 63— 

Mortgagee taking money decree does not extinguish the hen, but, if the decree lu executed 
and sale takes place, lien m extinguished (1884) 10 Gal 567. See also (1887) 14 Cal. 464. 
Even after obtaining decree he can enforce the lied m execution, but against purchaser of 
mortgaged property he can only enforce the lien by separate suit; but if the decree is barred 
suit is also barred: (1884) 10 Cal. 567. If the mortgagee in a suit when the mortgage takes 
only a money decree, he cannot bring a separate suit for sale of mortgaged property, as the 
suit would be barred by tes judicata : resjudicate (l'J06) 33 Cal. 847 

II Cited in (1881) 7 Cal. 677 for showing that 3 Gal. 363 is invited by>this decdsion.] 
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£^7} APPELLATE CIVIL. 

The mh June, 1881. 

Present: 

SirEichabd Garth, Kt., Chief Justice and Mr. Justice McDonell. 

Lall Jha.Plaintitt 

versus 

Negroo.Dofendant.' 


Landlord and Tenant — Lease—Agreement to Lease—Doul Daikhasl —Proposal — 
Acceptan'x—Omtraetia routin'^—livjfitration Act {ITT o/ 1877), s. 3. 

Where a ck)iil datkhast amounts to noftimf? iiDic Lh.i,n a proposal b\ a tenant to pa> a 
oortaiii rent for eertain liirl, it doe-, not amount to a lease or to an agrecmeui for a lease, 
*aud does not, therefore, require registration. But if the proposal has boon so aoeopted, that 
the proposal and a'jooptaiieo constitute .tcontrict iii writing, then such contiact must be 
rogi^tered. 

Syed Sufdar Iteza v. Aniazad Ah (Ante p. 703) and Maharaja Litchmtssur 
*^Singh V. Massamiit Dakho (Ante p. 708) followed. 

Choonee Mundiir v. Chundee Lall Dass (14 W. R, 178) and Bihee 
Meheroonhissa v. Abdul Gunee (17 W R , 509) distinguished. 

This was a suit for arrears of rent. The plaintiff alleged that the def^- 
dant had obtained a malgu/ari tenure of tlie lands for which the rent was 
claimed, under a doul darkhast datodL the 2nd of April 1876, at a yeaily rent of 
Rs. 46 ; and that he had made default in payment. The defendant ponied that 
he held the lands at the rate alleged by the plaintiff', and also pleaded payment. 
The Court of first instance gave the plaintiff' a decree , but this decree was 
reversed on appeal to the District Court of Purneah. The material portion of 
the Judge’s judgment was as follows . — 

“ The suit proceeded on a doul darkhast dated the 2nd of April 1876. Now 
the doul purports to be signed by throe witnesses, and it contains the words: 
‘ tshye darkhast hatiiaranumbttdat San 1284, sal laghayat San 1286, salmulktke, 
sir-i-sal sezamin zimma ktya. Jama salana mubligh 46 rupavja, [718] zarb halba 
mujib tafsil bad khartj paya. Palivari salha sal diya karenyec.' It clearly is a 
kabuliat for a term of three years, and it ought to have been registered under s. 17 
(4) Act VIII of 1871. I find it is not uncommon to put forward as mere 
applications for settlement, documents, which are really contracts, or portions 
of final agreements (in regard to leases) reduced into writing, the object being 
to evade the registration laws. 1 hold that the present doul darkhast is really 
a coimterpart of a lease and an undertaking to occupy, and falls within the 
definition of a lease in s. 3,1 Act VIII of 1871. As this document contains the 
terms of the alleged contract beJbween the plaintiff and the defendant, the 
document itself is the only evidence of those terms (s. 91, Evidence Act) which 


• Appeal from Appellate Decree, No 719 of 1880, against the dooroc of F. Cowley, Esq., 
Officiating Judge of Purneah, dated the 1st December 1879, modifymg the decree of Baboo 
Lai Behary Dey, Munsif of Kishengungo, dated the 31st July 1879. 

^ ^ ... , tfSeo. .3 :—In this Act, unless there be something repugnant 

Interpretation clause. ^ the subject or context- 

, “ Lease ” mcludos a counterpart, a kabuli.it, an undertaking 

* to cultivate or occupy, and an agreement to lease.} 


Lease. 


* • 
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ean be accepted: and as the document cannot be put in for want of registration, 
the plaintiff’s case as to the enhanced—for it is admitted tb be an enhanced— 
jama must fail.” The plaintiff appealed to the High Oourt. 

Baboo Bajendro Nath Bose for the Appellant. 

Mr. Sandel for the Eespondent. 

The Judgement of the Court (Gahth, C. J., and MoDoNiiLL, J.) was 
delivered by 

Garth, C. J. —So far as we can see, the District Judge appears to have 
rejected the doul darkhast, which was offered in evidence in tliis case, upon 
insufiBcient grounds. In the case of Maharaja LacJvnmsur StngJi v. Alussamut 
Dakho {Ante, p. 708), we decided in a Full Bench of this Oourt that a doul 
darkhast, if it amounted to nothing more than a proposal by a tenant to pay 
a certain rent for certain* land, does not amount to a lease or an agreement for 
a lease. If it is accepted in writing by the landlord, it is a different thing. In 
another case— Syed Sufdar Bezay. Amzad*Ali {Ante, p. 703) —which we also 
decided in a Full Bench, the document was’not only a proposal for a lease, but 
had the word ‘ granted ’ signed by the landlord himself upon it. In that case 
we considered, that if that word was written upon the [719] document in token 
of the accentance by the landlord of the tenant’s proposal, it would require 
registration, because it would then amount to a complete offer by the tenant and 
an acceptance by the landlord of the terms of the proposed lease. 

On the other hand, it was decided by this Court, in Choonce Mtinder v. 
Chundee Lull Dass (14 W. R., 178) and in Bibee Meheroonnissa v. AhdooL 
Guuee (17 W. R., 508) that a doul darkhast being a move proposal for a lease, 
unaccepted by the landlord, was not a lease within the meaning of the Regis¬ 
tration Act. That is a very plain distinction, and wo think, hfaving regard lo 
the rule laid down by the Full Bench, that the document here Was admissible 
in evidence, &nd was improperly rejected. 

The case must go back to the lower Court for retrial If it should turn 
out that the landlord has agreed to the projiosal of the tenant in writing, the 
document will of course require registration. The costs of this Court and of 
the Court below will abide tlie result. 

Case remanded. 
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KOO%tL V. 


[7 Cal. 719] 

The 6th May and 20th JtUy, 1881. 

Present : 

Mr, Justice Mittbr and Mr. Justice Maclean. 


Biraj aa Kooer.Defendant 

versus 

Bam Churn Lall Mahata and another.Plaintiffs.’’’ 


lleceiver, Appointment of—Befcrence to Thsti ict Court—Appealable Order—Civil 
Procedure Code (Act X of 1877), ss. 505, 50i, and 505. t 
No Appeal lies from an order passed under s. 505t of the Civil Procedure Code by a Court 
subordinate to a District Court, submitting the name of a person sought to bo appointed a 
receiver, together with the grounds for the nomination, such being only a preliminary order 
or expression of opinion, and not an ordbr under s. 503. 

Nor does an appeal lie from the order of the District Court confirming such nomination, 
but the District Court ought, when the question is raised, to decide on the necessity for the 
appointment of a receiver, the words “or [720] pass such other order as it thinks ht’’in 
s. 506 being sufficient to include that question, and not merely to decide the fitness or 
otherwise of the person nominated to the office of receiver. 


* Appeal from order, No. 28G of 1880, against the order of H. W. Gordon, Esq., Ofiici- 
ating Judge of Tirhoot, ^ted the 4th September 1880, affirming the order of Baboo Amrita 
Lai Pal, First Subordinate Judge of that district, dated the 2l8t August 1880. <. 

i[Soc. 505 :—The powers conferred by this chapter shall be exercised only by High Courts 

and District Courts. Provided that whenever the Judge of a 
Courts empowered jindor Court subordinate to a District Court considers it expedient that 
this chapter. ' a receiver should bo appointed in any suit before him be shall 

nominate such person as ho considers fit for such appointment 
and submit such person’s name, with the grounds for the nomination, to the District Court, 
and the District Court shall authorize such Judge to appoint the person so nominated or pass 
such other order as it thinks fit.] a 

t[Sec 503 :—Whenever it appears to the Court to bo necessary 
Power of Court to for the realization, preservation oi better custody or managemeut 
appoint receivers. of any property, moveable or immoveable, the subject of a suit, 

or under attachment, the Court may by order 


(i) appoint a receiver of such property, and if need bo, 

(b) remove the person in whose possession or custody the property may be from the 
possession or custody thereof ; 

i c) commit the same to the custody or managomout of such receiver and 
d) grant to such receiver such fee or commission on the rents and profits of the 
proper^ by way of remuneration, and all such powers ns to bringing and 
defending suits, and for the realization, management, protection, preserva¬ 
tion and improvement of the property, the collection of the rents and profits 
thereof, the application and disposal of such rents and profits, and the execution 
of instruments in writing, as the owner himself has, or such 5f those powers as 
the Court thinks fit. 


(e) Every receiver so appointed shall 

_ . , give ^uch security (if any) as the Court thinks fit duly to 

Keceiver s naoi iti . account for what he shall receive in respect of the property. 

(f) pass his accounts at such periods and in such form as the Court directs, 

( 9 ) balance due from him thereon as the Court directs, and 

(h) be responsible for any loss occasioned to his property by his wilful default or 
gross negligence. 


Nothing in this section authorize^ the Court to remove from the possession or custody 
of property under attachment any person whom the parties to the suit, or some or one of 
them, have or ha» not a present right so to remove } 
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RAM CHURN LALL MAHATA &6. [1881] I. C. B. 7 0»1. 721 

1 

This app>eal arose out of a reference by the Subordinate Judge of Tirhoot, 
under s. 505 of the Civil Procedure Code, to the District Judge. The plain¬ 
tiffs applied under s. 492 for the issue of an interim injunction restraining the 
defendant from realizing the profits of the immoveable properties, or the debts 
due to the estate and to a certain firm which formed portion of the estate, or 
from otherwise dealing with tlie property, the subject-matter of the suit then 
pending. The Subordinate Judge, in dealing with the application, considered 
that the facts did not justify him in granting the injunction sought for, but he 
thought that sufficient cause had been shown for the appointment of a receiver ; 
and accordingly, having nominated a person to fill tha^ post, referred the matter 
to the District Judge. 

.The latter oflicer declined to go into the question as to whether the Subor¬ 
dinate Judge was justified in coming to the conclusion be had done, and as no 
objection was taken to the fitness or otherwise’ of tlie person so nominated, he 
authorized the Subordinate Judge to make thS appointment He also expressed 
an opinion that an appeal lay against the ^Subordinate Judge’s order under 
s. 503, and that it was for the Appellate Court to consider whether the appoint¬ 
ment of a receiver was expedient or otherwise. 

The defendant appealed to the High Court. 

The case first came on to be argued on the 6th May, 1881, when 

Baboo Chtmder Madhub Ghose and Baboo Kurwui Sindhoo Mookerjee ap¬ 
peared for the Appellant. 

Baboo Mohesh Chmuier Chowdhry and Mr. 0. Greqory for the Eespondents. 

Thp Judgment of the Court (MiTTEil and MACLEAN, JJ.) was delivered 
by 

MitteP, J*.-i-The respondents in this case are plaintiffs in a suit for re¬ 
covery of the property of two brothers, their [1211 nephews, now dead, which 
is in the possession of the appellant, the widow of one of them. 

A 

The respondents prayed for an injunction under s. 492 of the Code to 
restrain the defendant from wasting or alienating the property which consists 
of moveables and immoveables, including a money-lending business of some 
extent. The Subordinate Judge, however, on the evidence submitted to him, 
thought that there were no grounds for issuing such an injunction as was asked 
for; but then he proceeded to find that it was necessary for the realization, pre¬ 
servation, and better manageraent of the property in dispute, that a receiver should 
bo appointed, and accordingly submitted the name of a suitable person to the 
•District Judge, who sanctioned the appointment. The appellant objected to 
the appointment of any receiver, and the Judge considered that he had no 
authority to enter into that question , his functions under s. 505 being, in 
his opinion, confined to considering the fitness or unfitness of the person 
nominated by the Subordinate Judge for the post. 

Canos in which temporary '[Sec d92 •—If in any suit it be proved by affidavit or 

injunction may be granted, otherwise 

(a) that any property in dispute in a suit is in danger of being wasted, damaged or 
alienated by any party to the suit, or wrongfully sold in execution of a decree, or 

(h) that the defendant threatens, or is about to remove or dispose of his property 
with intent to defraud his creditors, 

the Court may by order grant a temporary injunction to restrain such act, or give 
such other order for the purpose of staying and preventing the wasting, damaging, alienation, 
sale, removal or disposition of the property as the Court thinks fit, nr refuse such injunction 
or other order.] 

• • 
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I. L, R.7€al. 722' BIRAJAN KdORB v. RAM CHURN LALL &o. [1881] 

This appeal jis preferred against the orders of the Subordinate Judge, 
dated 21st August 1880, and of the District Judge, dated 4th Septexaber 
1880. Neither of these orders is, in my opinion, appealable. The former 
because it is not an order under s. 503, but only a preliminary order or 
expression of opinion of the Subordinate Judge that ho will appoint a receiver. 
He could not make an order appointing one until he had received the District 
Judge’s authority under s. 505, and it is the order not passed, appointing the 
receiver and providing fo* the other matters referred to in s. 603 (a), (5), (c), 
and (d) that is appealable. 

The District Judge’s order of 4th September 1880 is not one against 
which the law allows an appeal. 

In my opinion the District Judge ought to have taken the necessity for 
the appointment of a receiver into his consideration. 1 do not think that his 
duty is only to ajiprove or disapprove of the particular person nominated by 
the Subordinate Judge. * He is also required to make “such other order as ho 
thinks fit,” and these woids, in Iny opinion, give him full control over the 
matter of the appointment of a i-eceivor. 

[722] But although the order of the Subordinate Judge is not appealable 
we think wo ought to give such directions to the lower Court as the circum¬ 
stances of the case require for its guidance in defining the powers to be grant¬ 
ed to the receiver whom the Subordinate Judge will proceed to appoint. 

We think that, as to the share of the property devolving from Chutter- 
bhuj, the iilaintiffs’ claim is p) ima facie a good one, and that the receiver should 
have full authority to represent that share until the suit is decided. - He 
should, therefore, be empowered to manage the entire estate jointly with the 
defendant, all moneys realized by the joint management being divided into 
two portions, one portion to be iiaid into Court, the other being at the disposal 
of the defendant. 

As this state of things may prove to he inconvenient, it is very desirable 
that the hearing of the suit slioul'l be expedited by the parties as much as 
possible, and the Subordinate Judge should give them special facilities for 
bringing on the hearing at the earliest possible date. 

The costs of the proceedings in this Court, including vakeel’s fee, should, 
we think, be costs in the suit. 

Subsequently, a rule having been issued at the instance of the plaintiffs 
(respondents), the matter came on for disposal on the 20th July, 1881. 

Mr. W. C, Bonnerjee and Baboo Tarruck Nath Palit for the Petitioners. 

Mr. H. Bell and Baboo Chunder Madhuh Qhose for the Opposite Party. 

The Judgment of the Court (Mitteb and Mac^EAN, JJ.) was delivered 
by 

Mitter, J. —In our judgment of the 6th of May 1881, we held that 
no appeal lay against the order of the Subordinate .Judge, dated the 4th 
September 1880, soliciting the«sanction of the District Judge to the appoint¬ 
ment of a receiver. Wo further gave certain directions as to the conditions 
under which a receiver was to be appointed, etc. These directions were 
given by us, being under the impression that no receiver had then [723] 
lieen appointed. It now turns out that a receiver had been appointed 
before our order was passsd. Therefore these directions must be cancelled, and 
our order dismissing the appeal, upon the ground that no appeal lies, will alone 
stand. It is repri^ented to us, that the Subordinate Judge has made no 
provision regarding any payment of money to the appellant for the purpose of 

* 
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defending the suit pending in the lower Court; and Mr, Bonnorjeo oh bi^lf 
of the plaintiffs gives his consent that there should be a direction given to che . 
Subordinate Judge to allow to the defendant from time to time such sums of 
money as would be reasonably necessary for conducting the litigation on her 
behalf. We, therefore, direct that the lower Court, if any application be made 
to it on behalf of the defendant to be supplied with reasonable funds for the 
purpose of defending the suit, should take that application into his considera¬ 
tion, and allow such sums of money from time to time to be paid by the 
receiver to the defendant as in his discretion wdhld be necessary to defend 
the suit. 

The costs of this application will be costs in the cause. Let the record bo 
forthwith sent back. 

Appeal dmnissed. 

^ > NOTES. 

[C. P. C., SECS. 503, 505, 585 OF 1882—APPOINTMENT OF RECEIYER— 

This case was followed in (1908) 38 Bom. 101^10 Hoai. L. R. 1037, whore it was held 
that the order of the District Judge refusing to .Ijip nut a roeoivor under s. 505 of 0. 1*. 0. 
(1882) on report from the Subordinate Judge was not appealable under s. 588. ^ 

But (1901) 31 Cal. 495, where it was hold that sujh order was appailiblo, H the 
Surbordmatc Judge refuses to appoint receiver the order is apiiealable under Sue. 588 cl. 24 . 
(1899) 24 Bom. 38. So also when he appoints a receiver after being authorised by District 
Judge (i6i4 ) Nomination by Sub-Judge is only conditional appointment and the District Judge ^ 
has full powers to pass any order and ho may refuse to appoint receiver; (1895) 21 Bom. .128. 
Though the* Subirdinate Judge appoints a receiver without being authorised previously by 
the District Judge if he approves subsequently the appoiutmoiit is good as ho has ratified it. 
(1907) 34 Cal. 305 =5 C. L. J. 270. Referred to in (1880) 10 M.id 179 where it was hold that 
an ortler rclnsing to appoint receiver is appealable. Under the Civil Procedure Code of 1908 
oven a Court subordinate to District Court has the power to appoint receivers. See O. 40, r. 1 
So this case liaj no practic.il import inoe.] 


[7 Cal. 723] 

The Mh August, ISHl. 

Present: 

Mu. Justice Phinsep and Mr. .Tcstice Pieud. 


Mohendro Coomar Dutt and others.Judgment-debtors 

versus 

Heera Mobun Goondoo and others.Auction-purchasers.' 

Ishaneswary Dasoe.Judgment-debtor 

• * versus 

Gopal Das Dutt and othera.Docree-holdeis.'' 

Executtoti-aale—Mnteriil irregularity—Sale of parti on of a tenure—Sale for ai rears, 
of rent—Mot tgage-decree—Civil Procedure Code (Act X of 1877), s. 311, 

The mere fact that the amount of rent p.iyablo in respect of a tenure brought to sale in 
execution of a decree is not stated in the sale-proclamation, is not a material irregularity 
within the moaning of s 311 of the Civil [724] Proooduio Code (Act X tif 1877), though if 

* Appeals from Original Orders, Nos. 108 and 109 of 1881, against theordir oE Bibio 
Bhoobun Ohundor Mookerjee, Subordinate Judge of the 24-Parganis, dated the 21iih 
February 1881. 

• • 
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tho (wouitt of rent payable were stated to bo more than it actually was, that might 
oonstjfate such an irregularity, as tending to lesseu the price at which purchasers might 
be willing to buy. 

Where decrees for arrears of rent had been obtained by fractional share-holders in a tenure, 
and in execution thereof a moiety of tho tenure had been sold, it appeared that the other moiety 
had boon sold at the same time in execution of a mortgage-decree against some of the judg¬ 
ment-debtors in the rent-suits, on an objection being taken to the confirmation of such sale 
. on the ground that the whole tenure should have been sold in execution of the rent decrees,— 

Held, that all that the decree-holders were cutitlod to have sold, was the right, title, and 
interest of their j'adgmcnt-debtprs, and that they were lu the position of ordinary creditors 
having no hen on the tenure ; and th.it, conserjuently, the mortgagor being entitled to 
enforce his lien against the moiety covered by his mortgage, the sale ot tho remaining moiety 
in satisfaction of the rent decree was a good silc, and could not bo sot aside. 

These two appeals, which were, beard together, wero against the orders 
of the Subordinate Judge of the 24-Parganas confirming two separate sales 
with respect to one property, which Imd been held on the same day, vtz., 20th 
September 1880. 

In the first case (No. 108), the decree-holdeis were tho mortgagees of an 
eight-anna share in the property, and they had obtained an order dated tho 
15th February 1880, directing that tho eiglit annas share in the propertry, 
covered by their mortgage and belonging to tlie judgment-debtors in that case, 
should be sold in satisfaction of their decree. 

In the second case (No. 109), tho deci'oe-holdors wore fractional share¬ 
holders of the tenure, and the decrees held by them wore for arrears of ronl; 
against both the judgment-debtors (appollcnts) in that case, and tho mortgagors 
of the other eight annas share. 

The objections raised in both cases against tho sales being confiAnod, wore 
substantially the same, the judgraont-dobtors alleging that there had boon 
material irregularities in publishing and conducting tlie sales, and that in 
consequence they had suffered substantial injury, and an additional objection 
was urged in the second case, that the Court should have sold the entire tenure 
in execution of the decrees for arrears of rent, and not merely the eight annas 
share which had been sold 

[725] Tho nature of the objections ajqiears sufficiently from the judgment 
of the High Court, both oases being lioard at tho saroo time. 

Baboo Giirudas Banerjee and Baboo Saroda Chum Mtitcr for the Appellants. 

Baboo Chwidci Madhub Qhosc, Baboo Tanick Nath Hen, Baboo Tarucknath 
Dutt, Baboo Uvihiea Chiirn Bose, and Buboo Bhmvany Churn Butt for tho 
various respondents. , 

The following Judgments of the Court (PiiiNSBP and Field, JJ.) were 
delivered by Field, J.:— 

No. 108 :—This is an appeal against the order of the Subordinate Judge of 
the 24-Parganas confirming a sale, and it is contended that this sale ought not 
to have been cofirmed— first, because there was material irregularity in publish¬ 
ing it; and secondly, because substantial injury bad been sustained by the 
appellants in consequence of such material irregularity. The first material 
irregularity alleged is, that the sale-proclamation was not published in the 
mofussil. We agree with the Subordinate Judge that the weight of evidence 
is in support of the sale-proclamation having been duly published in the 
mofussil. 


t ‘ 
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The next contention is, that as the amount of annual rent payable upon 
the tenure was not stated in the notification of sale, ‘this is a material 
irregularity. We certainly are of opinion that the amount of rent payable 
upon the tenure ought, in the careful transaction of business, to have been set 
out in the sale-proclamation ; but we are not prepared to say that the absence 
of this information, which is not, in so many words, prescribed by the law, was 
a material irregularity within the meaning of s. 311. If the annual rent had 
been stated to be more than it really was, this E^ight have been material as 
tending to lessen the price at which purchasers would be willing to buy; but 
no information being given on the point, purchaser? cannot Ije said to have 
been misinformed. 

Then it is contended, that the decree-holders dissuaded purchasers from 
bidding at the sale. .J^e think that the remarks [726] of the Subordinate 
Judge upon the evidence bearing upon tliis point are proper , and we see no 
reason to difier from the view which ho lias, taken on this question. Under 
these circumstances, we are of opinion, that* no material irregularity has been 
established ; and this being so, this appeal must bo dismissed with costs. 

No. 109. —With reference to the question of material irregularity, the 
grounds taken in" this appeal are the same as those taken in Appeal No. 108, 
and will he disposed"of bv the observations already made in the judgment in 
that" dase. There is, however, a further contention in this appeal,— vts., that the 
tenure ought to have been sold in its entirety, and that the Subordinate Judge 
v/as wrong,in selling a moiety of the tenure only in execution of the decrees for 
rent. Now, these rent-decrees wore obtained by persons who were sharers only 
and consequently, under the law at present in force, these decree-holdei’s were 
not entitled to bring the tenure itself to sale under that special procedure by 
which a tenure is sold, in execution of a decree for arrears of its own rent, 
free from all incumbrances. All that tliese decree-holders, lieing sharers, were 
entitled to sell, was the riglit, title, and interest of the judgment-debtor. Now, 
let us see what this right, title, and interest amounted to in tlie present case. 
There was admittedly a mortgage-decree obtained upon a mortgage-bond, by 
which one moiety of the tenure had been hypothecated ; and this decree entitled 
the mortgagee to enforce his lieu. This being so, it is clear that all that 
remained to sell in satisfaction of the rent-decrees, and after the mortgage had 
been satisfied, was eight annas only. Taking another view of the question, it is 
clear that the holders of the decrees for rent had no lien upon the tenure. 
Whatever contention may be raised when a tenure is sold under the special 
procedure in order to satisfy the arrears of its own rent, that the landlord must 
be presumed to have a hen upon the tenure for such rent, we think no sucli 
contention can possibly he raised in a case in which the decree-holder, being a 
sharer only, is entitled to sell not the tenure itself, but the interests of the 
judgment-debtor •only? This lieing so, we have here the case of one secured 
[727] creditor holding a decree, which entitles him to enforce his lieu; and 
another decree-holder not secured and holding a simple money-decree. Under 
these circumstances, we think it impossible say that the Subordinate Judge 
was wrong in allowing the mortgaged eight annas to be first sold in execution of 
the mortgage-decree, and then selling the remaining moiety in execution of 
the decrees for rout. This appeal, therefore, must also be dismissed with costs. 

Appeals dismissed. 
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WAZEEB MAHTON *o. r. 


[7 Cal. 727] 

f The. 11th June, 1881. 

Present: 

Mr. JtisTicE Mitteb and Mr. .Justice Maclean. 

Wazeer Mahton and another.Defendants 

versus 

Chuni Singh and another.Palintiffs.* 

Res judicata —Finality of arbitrator’s mmrd, when judgment is passed 
thereon—Question dealt with by suck aivard raised in a subsequent suit. 

Where a case was referred to arbitration, and the .iward was subsequently filed and 
judgment pa.ssed in accordance therewith, and subsequently, in another suit between the same 
p.arties, a question dealt with in the award was raised,— 

Held, that such question was ?cs judicatn between the parties, the judgment on the award 
having the same effect as an ordinary judlgmont of a Court, and being conclusive on the point. 

This was a suit for arrears of tent for the years 1284 and 1285 (1876— 
1.878). The rent was payable in kind, and the amount of land in respect of 
which it was alleged to be due was found by the original Court to be 44 bighas 
and 12 cottas. The plaintiffs alleged tliat they were entitled to a nine-anna 
share, and that the defendants were only entitled to a seven-anna sliare , hut 
the defendants disputed this, and contended that the plaintiffs were only 
entitled to an eight-anna share of the produce, and that a tender had been made 
of that amount and refused previous to the suit being brought v 

[728] The original Court found the shares to he in the proportion of nine 
to seven, on the ground that this question had been decided in a previous suit 
between the parties, which had been referred to arbitration. It jippeared that 
the award, which was dated the 12th November 1877, had bedn coniiimed by 
the Munsif, and subsequently tqiheld on appeal by the District Judge. Tlie 
remaining facts in the case having been found against the defendants, the 
Subordinate Judge gave the plaintifls a decree for the amount tliey claimed, and 
this decree was confirmed on appeal by the lower Appellate Court. The defend¬ 
ants accordingly now appealed to the High Court, on the ground, amongst others, 
that the decision of the arbitrators, acted on by the Courts below, was not a 
finding of a Court of competent jurisdiction upon the question at issue in the 
present suit, and that it was, therefore, not admissible, if at all, as conclusive 
evidence on the question. 

Baboo Mohesh Chunder Chowdhry and Baboo Sreesh Chunder Chowdhrij 
for the Appellants. 

Baboo Saligram Singh for the Respondents. 

The Judgment of the Court (Mitter and Maclean, JJ.) w-as delivered by 

Hitter, J, —This was a suit for arrears of rent for the years 1284 and 1285 
( 1976 —1878), the rent being admittedly payable in kind. The plaintiffs claim 
to recover in the proportion of nine-sixteenths of the produce , the defendants 
allege that the proportion is half and half. 

It appears that there was a previous suit between the parties in respect of 
the rent of the years 1281 to 1283 (1874—1876). In that suit, also, they 
were at issue upon this point, viz., in wdiat proportion the plaintiffs are entitled 

• Appeal from Appellate Decree, No. 721 of 1880, against the decree of H. Beveridge, 
Esq., Judge of Patna, dated the l9th January 1880, reversing the decree of Babu Porrah 
Nath Banerjee, Subordinate Judge of that district, dated the 27th May 1879. 
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to receive the produce. The whole matter in difference in that suit was 
refen-ed to arbitration, and the arbitrator submitted his award, deciding this 
question in favour of the plaintiffs. Certain objections were taken against the 
award, but the Court overruled them and passed judgment in accordance with 
it. The defendants appealed against [729j that judgment, but failed, on the 
ground that the judgment being in accordance with the award was final under 
the law. 

The Courts below in this case have treated the former judgment as con¬ 
clusive evidence on this point, and the question raised before us is, whether it 
has that effect. . 

We are of opinion, that the lower Courts are right in treating the former 
judgment as conclusive upon this particular issue. It has been contended 
before us, that a judgment can be only treated as re.s judicata when it is the 
decision of a Court of competent jurisdiction , and that an arbitrator is not a 
court of competent pu'isdiction, his jurisdic^tion being limited to the decision of 
the particular matter referred to him. , 

This argument seems to us not to be sound. It is not simply the award 
wliich has been held to be res judicata in this case, but the award followed b^** 
the judgment of the Court. 

Section 325 of Act VIJI of 1859, (the reference was under tliat Act) 
says, that if the Court shall not see cause to lemit the award, &.c., kc., the 
Cefurt shall proceed to pass judgment according to the award , and s 185 says, 
that the judgment shall contain the point or points for determination, the decision 
thereupon, and the reasons for the decision. It is clear, therefore, that a 
judgment passed in accordance with s. 325 incorporates m itself the decision 
upcai the points at issue as contained in the award. It has the same effect as 
an ordinary judgment of a Court. This view is supjiorted by an authority 
cited at p. J7 of “ Ihglow’cn Ihelaw of Kstoppel.” It is to the following 
effect .— The airaid of arhitraiion under a rule of Court, if final and valid, is 
also conclusne ujxm tlie parties. The case first cited— Lloyd v. Harr (11 Pen. 
St. 41)—was an action on a note against a prioi by a sul.sequcnt indorser, 
who had paid a judgment given by arbitiaiors in an action by the holder against 
all the indorsers ; and as no technical issue had been framed, it was contended 
that the judgment was not an estoppel to the piesent defendants to deny 
demand and notice. But the Couit ruled otherwise.” 


It has been also urged that the question of proportion was incidentally tried 
in the former suit. But we are unable to take [730] th IS view. It appears 
to us, that the point arose diiectly in that case as it also arises directly here 


The decision of the lower Couits is, therefore, correct. The appeal is 
dismissed with costs^ 


Appeal dismissed. 


NOTES. 

[DECREE WHEN AWARD—RES JUDICATA— 

followed in (189t) 21 Boui. 4G5, where it wa.s'beld that judgment and decree pas'^ed upon 
award operated as res judicata.J 
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[7 Cal. 730] 

• The 28th July, 1881, 

Pbesent : 

Mb. Justice Pbinsep and Me. Justice Field. 

Bonomali Mozumdar.Judgment-debtor 

versus 

Woomesh Chunder Bundopadhya.Decree-holder.’’" 

Sale tn ereaition of Decree — Irregularity—Material Injury — Presumption—Ciml Procedure 

Code (Aet X of 1877), s. 311 — Witnesses, Inches in smnmanvnq. 

On an appliaation under s. Sll of the Civil Procedure Code (Act X of 1877) to set aside a 
sale, it appeared that there had heon a material irregularity m publishing the sale ; but no 
witnesses were called to prove that substantial injury had been caused thereby. It also 
appeared that seventeen days after the applicant had .applied for proclamations to be is.sued 
to his witnesses, ho deposited the requisite fees ; and that, subsequently, there was a delay 
of seven days in the office in issuing such proclamations, which were ultimately issued only 
three days prior to the day fixed for the hearing. On the applicant alleging that, in con¬ 
sequence of such delay, ho had not been allowed a fair opportunity to produce his witnesses,— 

Held, that the Court cannot presume that substantial injury has been caused from the 
mere fact of there having been a material irregularity in publishing a sale ; but when both a 
material irregularity and substantial injury have been proved, the Court may reasonably 
presume that the substantial injurs is duo to such irregularity. 

Held <ilso, that the applicant having been guilty of laches himself, could not be allowed 
to set up the delay in the office, as a ground for the non-production of his witnesses. 

Oopee Nath Dobay v. Roy Luchineeput Singh (I C. L. R., 349) considered. 

This was an appeal against an order rejecting an application’’under s. 311 
of the Civil Procedure Code (Act X of 1877) to set aside a sale. 

[131] The lower Court found that there had been a material irregularity 
in publishing the sale, and the pnhcipal allegation of the appellant was, that 
he had not been allowed an opportunity of producing his witnesses to show 
that he had sustained substantial injury by reason of such iiTegularity. He 
also alleged, that the sale had never been published at all; but the lower Court 
held, that if this was so, it could not be set aside under the provisions of 
s. 311, that section applying only to cases in which there had been an irregularity 
in publishing or conducting the sale, and in addition that there was no other 
section under which a sale could be summarily set aside. 

The application having l^een rejected, the judgment-debtor now appealed. 

Baboo Gnja, SnnJccr Mozumdar and Baboo Bycant l^ath Das for the 
Appellant. 

Baboo Bashbehary Ohose, Baboo Busnnt Coornar Bose, and Baboo Badlum 
Kinker Boy for the Respondent. 

The Judgments of the Court were as follows :— 

Field, J. —^The first point, w'hieh it will be convenient to dispose of in this 
appeal, is the allegation that the appellant was not afforded fair opportunity 
of producing his witnesses. Now, the facts as to this objection are these. He 
applied for and obtained an order for the issue of a proclamation on these 

* Appeal from Original Order, No. 142 of 1881, against the order of Baboo Jugatdorlubh 
Mozumdar, Officiating Subordinate Judge of Eurreedpore, dated the 5tb February 1881, 
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.witnesses on the 8th January. He did not put in the requisite court-fees for the 
issue of these proclamations until the 25th January,—that is, seventeen days 
. afterwards, although he was aware on the 8th January that the 5th February 
had been faxed for the hearing. Now, it appears to us, having regard to the 
ordinary despatch with which business is done in the inofussil, tliat he might 
■ have been well aware when he paid in the court-fees on the 25th January, 
after seventeen days, that it was improbable that these proclamations could 
have been served in such time as to allow of the witnesses being in attend¬ 
ance on the 5th February. As a matter of fact, the proclamations did not issue 
till the 2nd February, and although this delay of seven days in the office is a 
delay which would have [782] given the appellant some ground of complaint 
if he himself had acted with reasonable expedition, yet, having regard to 
the fact that he himself delayed seventeen days in the first instance, we 
think he cannot be allowed to set up the laches of the office, so as to succeed in 
this appeal. • 

The next question is concerned with subatantial injuiy. The provisions of 
s. 311 of the Code are :—“ No sale shall be set aside on the ground of irregularity, 
unless the applicant proves to the satisfaction of the Court that he lias sustained 
substantial injury by reason of such irregularity.” An argument has been 
addressed to us to the effect, that the fact of irregularity being proved, the 
Court ought to presume substantial injury; and in support of this argument 
thexjase of Oopee Nath Dobay v. Boy Liichmeepat Singh (1 C. L. B., 349), has 
been quoted. It appears to us, that the judgment of the learned Judges in 
that case does not support the contention sought to be based thereujion. As 
we understand that judgment, it merely comes to this, that if the fact of 
irregularity is proved, and also the fact of substantial injury, then the Court 
may reasonably presume that the substantial injury was due to the irregularity, 
or, as the wprds of the section show, was caused “ by reason of such 
irregularity.” We think that this is a reasonable presumption in most cases, 
and explained in this way, the judgment is one which has our concurrence. 
But it certainly does not support the argument of the learned pleader, that 
from the fact of irregularity a Court ought to presume that there was substantial 
injury,—a presumption which might bo contradicted in many cases by the 
fact of the property having been sold for its fair value. 

It is then contended, that in this case there is not an irregularity, but an 
entire absence of any notification, and that this being so, the provisions of 
s. 311 arc not applicable. If the provisions of this section do not apply, wo are 
not aware of any section of the Code under which this application could have 
, been made ; but it appears to us that the facts in this case, if true, would have 
amounted to an irregularity within the meaning of that section. The appeal 
is dismissed with costs. ^ 

[783] Prinsep, J.-I am of the same opinion. I would only add thstt I 
have always considered the judgment in the case of G-opce Nath Dobay v. Boy 
Luchnieeput Singh (1 C. L. R., 349) as bearing the interpretation put upon it by 
my learned colleague, and in that view, I have tollowod that judgment in other 
cases decided by me while sitting in other Division Benches of this Court. 

. Appeal dismissed. 
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17 Cal. 788] 

The ^9th August, 1881. 

Pbbbbnt : 

Mr. Justice Prinsep and Me. Justicjs Field. 
Kristomohiny Dosseo.Decree-h older. 


Bama Churn Nag Ohowdry and others.Judgment-debtors.'*' 

Execution — Mortgage-decree—Stay of sale pending Adtninistration-suit—ApiKaUtble 
Order—Ciml Procedwe Code (Act X of 1877) s. Hih, cl, (c). 

In execution of a decree on a mortgage-bond executed by the father of the judgment- 
debtors, since deceased, with decree directed that the mortgage lion should be enforced— first, 
by sale of the projierty specifically moriigagcd , and secondly, if the debt rem lined unsatisfied, 
by the sale of the other property in the possession of the judgment-debtors, the jadgmont- 
ereditor proceeded to have the mortgaged'projierty sold. After the issue of the sale notification, 
and throe days prior to the date fixed for the sale, one of the judgment-debtors applied to 
have the sale stayed, on the ground that an administration-suit was pending with respect 
to the property of his father, the mortgagor, and also asked that a receiver might be appoint¬ 
ed and arrangements made for the purpose of paying oft the mortgage-debt and saving the 
property from being sold. On this application the Court passed an order staying the sale. 

J/cW, that such order was appealable, being a question arising between the parties to 
the suit in ivhich the decree was passed and relating to the execution of that dooroo, and 
as such coming within the provision of cl, (c). s. 244, Act X of 1877 ^Civil Procedure Code). 

Held also, that the Court was wrong in passing such order, inasmuch as there wore no 
reasonable grounds wh 5 ' a secured creditor should be debarred from enforcing his security 
pending the administration-suit. ^ 

Oambhttnial and Bana Chand v, Chepnal Jodlmml (11 Bom. H. C. R., 161) distinguished 

[734] This was an appeal against an order staying the sale of mortgaged pro¬ 
perty in execution of a decree obtained on the mortgage. 

The facts appear sufficiently from the judgment of the High Court. 

Baboo Bhowany Chum Dutt and Baboo Bydonath Diitt for the Appellant. 

Baboo Ourudas Banerjec and Baboo Baroda Chum Mittcr for the 
Eespondents. 

The Judgment of the Court (Prinsep and Field, JJ.,) was delivered by 

Field, J. —The appellant in this case obtained, on the 25th May 1880, a 
decree on a mortgage-bond executed in his favour by Bam Goti Nag. The three 
sons of Bam Goti Nag were judgment-debtors under that decree, which direct¬ 
ed that the mortgage lien should bo enforced— first, by sale of the property 
specifically mortgaged; and secondly, if the mortgagd'-debf were not thereby 
satisfied, by the sale of the other property in the possession of the judgment- 
debtors. The decree-holder proceeded, in February 1881, to execute this decree 
against the properties specifically mortgaged; and, after the issue of the sale- 
notification, it appears that a petition was presented to the Court in which the 
exeoution-proceeffings were pending by one of the sons of Bam Goti Nag. 
This petition was presented three days before the date on which the sale was 
to take place. The purport of the petition was this, that the three sons of 
Bam Goti Nag were disputing as to the respective shares of their father’s 
property, and they had instituted an administration-suit in order to have the 

I— , ..I - . ..IP — .. „ - .. M , --- - - -- - - - -- I-— 

* Appeal from Original Order, No. 180 of 1881, against the order of Baboo Krishna Mohun 
Mookerjee, Second Subordinate Judge of the 24-Parganas, dated the 2nd Miay 1881. 
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property administered under the direotions of the CSourti they asked that 
the sale of the mortgaged property at the instance of the decree-holder, appel¬ 
lant, should be stayed until the final disposal of the administration-suit. The 
Subordinate Judge made an order staying the sale; and against that order this 
appeal has been preferred. 

A preliminary objection is first taken that no such appeal will lie. It 
appears to us, however, that this order, passed [78S] under s. 243 of the 
present Code, comes clearly within cl {c) of s. 244, inasmuch as Uie question 
raised thereby is a question arising between the parties to the suit in which 
the decree was passed, and relating to the execution of the decree. It is 
contended that this question does not really relate to the execution of the 
decree, and in support of that argument the case of Oam^hirmal and Sana 
Chandy. Chejmal Jodhmal (11 Bom. H. O. R. 131) has been quoted. Now, in 
the first place, there ia^.marked distinction between that case and the present 
case, in this, that Bama Ghand, who was the assignee of the decree for costs, 
was not a party to the second suit there instituted; and West, J., observed,— 
“ but a strictly literal interpretation of the words we have quot^ would exclude 
Bama Chand from the operation of the section as not having been a party to 
the suit.” In the next place, we think that the arrangement of the present 
Code, and the difference between the language of the present Code as compared 
with the language used in the old Code, must make a material difference in the 
interpretation, and we entertain no doubt that the order now appealed against, 
which stays the execution of the decree for an indefinite time, and prevents a 
secured creditor from availing himself of the benefit of his security, is, 
according to all common sense, a question relating to the execution of the decree. 

Then, as to the merits of the case, we entertain no doubt that the order 
appealed against ought not to have been made. The decree-holder is a secured 
cr^itor. Ho he-s obtained a decree upon a mortgage-bond, and that decree 
entitles him to realize the amount due to him from the property specifically 
hypothecated by that mortgage-bond. There is no reasonable ground for say¬ 
ing that, because the sons of Ram Got! Nag’are disputing as to their shares in 
the property of their deceased father, a secured cr^itor is to be debarred from 
enforcing his security until that quarrel is determined. Under these circum- 
atances, we think that the order of the Subordinate Judge must be set aside, 
and this appeal decreed with costs. 

Appeal allowed. 

N0TB8. 

[Sec. 244 of 0. P. C. (1882)=8ec. 47 of C. P. C. (1908) order staying sale—appealable. 

Order staying sale in execution under s. 546 is appealable (1886) 12 Oal. 624, (1884) 7 All. 
73. Order under s. 243 staying sale is appealable (1886) 13 Oal. 111.] 
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, [ 786 ] The 16th August, 1881. 

Pbesent : 

Mr. Justice Pbinsep and Mr. Justice Field. 


Mohima Chunder Dhur.Defendant 

versus 

Jugul Kishore Bhuttaohaiji.Plaintiff.’^' 


Declaratory decree—Cause of action—Ciwl smt to contest the geniuneness and validity’ 

of a registered document — Begistratiour’—Onus of yroof — Begisiraiion Act (III of 1877), 

ss. 74, 75—Specific Belief Act (I of1877), s. 39. 

Under the spemal procedure provided in the Registration Act (III of 1877), the defendant, 
in whose favour a document was said to have been eKecuted, succeeded in obtaining an order 
from the District Registrar for the registraition of the same, althoc^h the plaintiff, who was 
I alleged to have executed it, appeared before the Sub-Registrar, and subsequently before the 
Registrar, and denied executing it, and alleged it to be a forgery. 

In a suit brought under the above ciroumstanoes to have the document declared void, and 
to have it caiioolled, the Court placed the onus of proving its genuineness and its execution 
by the plaintiff on the defendant,— 

Held, that the proceedings of the Registrar, when he required whether the document had 
been duly executed or not, were in no sense those of a “ competent Court.” but duly those of 
an executive officer invested with qttosi-judioial functions, and that, consequently, such a suit 
was maintainable; and that, under the circumstances, the onus of proof was properly placed 
•n the defendant. ‘ 

Held also, that the Specific Relief Act (I of 1877) applied, s. 39 evidently pontemplatmg 
and providing for such a suit. 

Bam Chunder Paul v. Becharam Dey (10 W, R,, 329) dissented from. 

Prasana Kumar Sandyal v. MathumOth Banerjee (8 B. L. R., Ap., 26) followed. 

This was a suit to have a registered kobala, dated the 22nd Gheyt 1284 
(corresponding with April 3rd, 1878), set aside on the ground that it was a 
forged document. The plaintiff alleged that the defendant Mohima Chunder 
Dhur presented the kohala for registration before the Sub-Eegistrar of Manick- 
gunge on the 6th May 1878, and that thereupon a summons were issued against 
him, as he appeared on the face of the document to have executed it; that, upon 
the receipt of such summons, he appeared before [787] the Sub-Begistrar and 
d^ied having executed it, but that the defendant had then appealed to the 
Begistrar, who heard evidence on both sides and ordered its registration on the 
22nd August 1878. • , 

The defendant stated that the plaintiff had executed the document in his 
favour after having received 152 rupees, the consideration-money ; and that, after 
its execution, the plaintiff had bepn persuaded by his oo-shaters in the property 
covered by the kobala not to register the same, whereupon he had taken the 
proper steps to have it registered; and having succeeded in getting registration 
effected, had taken possession of the property in the usual way by fixing up a 
bamboo-post. 

* Appeal frmn Appellate Decree, No. 639 of 1880, against the decree of Baboo Nobia 
Ohander danguly, Second Subordinate Judge of Dacca, dated the 2t8t January 1880, sifSrming 
the decree of Baboo Okhoy Kumar Sen, Additional Munsif cf Hanickgunge, dated the Slat 
February 1879. 
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The original Court, after hearing evidenoe on both sides, found the kobala 
to be a forgery and ordered it to be set aside; and the decision was upheld on 
appeal by the lower Appellate Court. 

The defendant now appealed to the High Court, on the ground that the 
kobala having been duly registered, the present suit would not lie, and that 
the original Court was in error in placing the onus of proving the genuineness 
of the document on him. 

Mr. L. Ghose and Baboo Bungshedhur Sen for the Appellant. 

Baboo Mohiny Mohun Boy and Baboo Grija Sunker Mozooindar for the 
Bespondent. 

The Judgment of the Court (Peinsep and Field, JJ.) was delivered by 

Field, J. —In this case the plaintiff sued to have a kobala or bill of sale 
set aside and declared spurious. It appears that the defendant presented this 
bill of sale for registration, and, under the special procedure provided in the 
Begistration Act, he succeeded in obtaining ap order of the District Begistrar for 
the registration of the document. The first contention raised before us on 
appeal is, that this suit is not maintainable; and, in support of this contention, 
the case of Ram Chunder Paul v. Becharam Dey (10 W. B., 323) is quoted. 
Now, that case we think to have [738] been virtually overruled by the case of 
Prasanna Kumar Sandyal v. Mathurnath Banerjee (8 B. L. B., Ap., 26), which 
latter'case has been since followed in several other cases in this Court. Most deci¬ 
dedly, if we had to form an independent opinion, our view would be the same as 
that taken by the learned Judges in the latter case , but we think that, what¬ 
ever /nay have been the state of the law before the passing of the present 
Begistration Act and the present Specific Belief Act, these two enactments 
have put the point beyond doubt. The case of Bam Chunder Paul v. Becharam 
Dey (10 W. B.J 329) was decided when Act XX of 1866 was in force, and 
under the prcfyisions of s. 84 of that Act, it was the District Judge who heard 
the petition made against the order of the registering officer refusing 
registration. Pheab, J., who delivered judgment in that case, certainly 
regarded that as a decision of a “ competent Court.” The present Begistration 
Act enacts, that where the registering officer refuses to register, the procedure is 
by way of an appeal to the J^gistrar, and the Begistrar is then to enquire— 
first, whether the document has been executed, and secondly whether the 
requirements of the Begistration law have been complied with. It appears 
to us, that it is impossible to say that the proceedings of the Begistrar, when 
he enquired whether the document had been executed, are in any sense pro¬ 
ceedings of a “ competent Court.” They are the proceedings of an executive 
.officer invested with qzfasf-judicial functions for the limited purposes of the 
Begistration Act. In this view we think that, even if the case of Bam Chunder 
Paul V. Becharam Dey (IQ W. B. 329) had not been overruled and dissented from 
in several other cases, it would no longer have a binding effect, regard being had 
to the alteration made in the Begistration law. Then, if we turn to s. 39 of the 
Specific Belief Act, I of 1877, we find that a suit of this nature is there contem¬ 
plated and provided for. That section enacts, that “ any person against whom 
a written instrument is void or voidable, who has reasonable apprehension 
that such instrument, if left outstanding, may cause him serious injury, may 
sue to have it adjudged void or voidable, and the Court may, in its discretion 
so adjudge it and order it to be delivered up and cancelled.*’ 

[789] It then proceeds: “ If the instrument has been registe^red under the 
Indian Begistration Act, the Court shall idso send a copy of its decree to the 
officer in whose office the insiarument has been so registered, and such officer 
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shall note on the o(^y of the hustrument contained in the books the fMto Of its 
cancellation.” We think, having reference to these specific enactments of the 
Legislature, there can be no doubt that a suit of this kind is muntainable. 

The second point taken is, that the burden of proof has been wrongly 
placed upon the defendant. It appears to us that this contention is untenable. 
The plaintiff himself came forward and denied the execution of the document, 
and this was sufiBioient to cast upon the defendant the burden of proving its 
execution and its genuineness, tinder these circumstances, we think that this 
appeal must be dismissed with costs. 

Appeal dismissed. 

NOTBB. 

[Sec. 811 C. P. G. (1863)=0 21 r 89 (1908)—Materia lirregularity. 

Beferred to in (1894) S M. L. J. 70, where it waa observed that the Civil Procedure Code 
did not draw any distinotion between illegality and irregularity in conducting sale. But see 
(1889) 11 All. 883, where it was held that sale within thirty days from the date of publication 
is only a material irr^larity and does dot amount to illegality rendering the sale void.J 


[7 Gal. 789] 

The 6th August, 1881. 

Pbesent: 

Mr. Justice Pbinsep and Mr. Justice Field. 

Bungsee Singh and others.Defendants 

versus 

Soodist Lall.Plaintiff. 

Jurisdieiion —Property situated %n different Districts — Pleading — MulHfarioJistiess—Civil Pro¬ 
cedure Code (Act X of 1877), ss. 28, 31 — Parties—One member of Joint Hindu Family 
contracting alone—Undisclosed PriAApal—Splitting cause of action. 

A, B, C, and D were the proprietors of a 2a. ISjjr. share in mouza E, and also of a 2a. ISp. 
share in mouza F, both in the district of Bhagalpore. On the 19th September 1872, A mort¬ 
gaged a la. Sp. share of E. to H. On the 20th September 1872, A, B, C, and D, mortgaged 
their shares in E and F, together with property in the district of Tirhoot, to the plaintiff. 
On the 24th March 1873, A mortgaged his share in E and Fto J, On the 18th November 
1874, A and B mortgaged their shares in E to K. 

On the 25th March 1874, J obtained a decree on his mortgage, and the interests of A and 
B were purchased on the 6th January 1875 by L. 

£7101 On the 17th April 1874, M, to whom the first mortg^e has been assigned, obtained 
a decree and attached the property mortgaged. L objected that hd had already purchased 
the interests of A, and on the objection being allowed, M instituted a suit against L for a 
declaration of priority, and obtained a decree on the 9th August 1876. In execution of thia 
decree the property first mortgaged dvas sold on the 4th March 1878, and after satisfying the 
mortgage a surplus of Bs. 7,664 remained. After the institution of the first suit, and before 
L’s purchase, the plaintiff instituted a suit upon his mortgage in the Tirhoot Court without 
having obtained leave to include that portion of the mortgaged property situate in the 
Bhagalpore district. On the 17th July 1874, a decree was made in this suit. On the 17th 
January 1877, K obtmned a decree on his mortgage, and the shares of A and B in J! were 

'Appeal from Original Decree, Ho. 102 at 1880, against the decree of Moulvi Hafiz Abdul 
Kurim, Subordinate Judge of Bha^lpote, dated the 17th February 1880. 
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sold, And puichAsed on the 8td September 1877 by N. The ^aintiff had his decree transferred 
for exeoution to the Bhagalpore Court, and he attached the surplus sale-proceeds and a la. 
9p. share in E, This attachment was withdrawn on the objection of L, who drew out the 
surplus sale-proceeds. The share purchased by N was also released from att.'ichment. 

The plaintiff now sued L, N, and the mortgagors for a declaration that his decree of the 
17th July 1871 affected the E property, to recover the surplus sale-proceeds from L, and in 
case the decree should not be valid to the extent mentioned, for a decree declaring his prior 
lien on the property in E. 

It was contended for the defendants, that the Tirhoot Court had no jurisdiction in 
respect of the Bhagalpore property ; that the suit was bad for multifariousness ; that certain 
perst^, co-sharers with the plaintiff, should have been made parties ; and that the cause of 
action had been split. 

Held, that the Tirhoot Court had no jurisdiction in respect of the Bhagalpore property; 

that the suit was not bad by reason of multifariousness ; and 

that it was not necessary to make the plaintiff’s oo-sharers parties, as he might be regarded 
as contracting on behalf of himself and thoiother members of the family as undisclosed 
principals. ^ 

Sima V. Bond(5 B. and Ad., 393), BotUmley v. NtiUall (5 C. B., N. S., 192), Agaow v. 
Forbea (14 Moore’s P. C., 160) and Jones v. Robinson (1 Ex., 454) followed. 

Held also, that the cause of action had not been split. 

Oriah Chunder Mookerjee v. Rameasuree Dabee (22 W. R., 308), and Boo Knran Shigh v. 
Nawab M^ho/tned Fyeali Khan (14 Moore’s I. A., 188) followed. 

facts of this case sufficiently appear from the judgment. 

Baboo Chunder Madhuh Ghoae and Baboo Sreenath Banerjee for the 
Aiil>ellants. 

C74U Baboo Makes Chunder Chowdhry and Baboo Bajendro Nath Bose for 
the EesponHent. 

The Judgment of the Court (Prinsep and Field, JJ.,) was delivered by 

Prineep, J. —The facts of this casJ are somewhat complicated ; but when 
these facts are understood, no real difficulty arises in dealing with the case. 
Four persons, who are in the suit termed the third party defendants, viz., 
Dukharun Lall Dobay, Baiju Lall Dobay, Gopal Dobay, and Lalji Dobay, 
were the proprietors of a 2a. IZg. Ic. Icr. share out of 10 annas out of the entire 
16 annas of Mouza Shazadpore Dumduma, alias Bohimpore, and also of 2a. 13&. 
2c. Icr. of Mozufferpore Thatha. Both these properties are wholly situate in 
the district of Bhagalpore. There were four mortgages affecting this property. 
The first mortgage was by Dukharun alone in favour of Eughoonath Prosad. 
This mortgage is dated the 19th September 1872, and it was a mortgage pf la. 
4p. share of Shahfsadpore Dumduma. The second mortgage is dated the 
20th September 1872. It was executed by Dukharun Lall, Baiju Lall, Gopal 
Dobay and Lalji Dobay in favour of the plaintiff in the present suit, 
Soodist LaU, and the property covered thereby, consisted of the whole 
of the two shares above set forth, as Also of other property which was 
situate in the district of Tirhoot, the two properties Shazadpore Dumduma 
and Muzufferpore Thatha being, as already stated, wholly situate in the district 
of Bhagalpore. The third mortgage is dated the 24th March, and was created 
by two deeds dated respectively the 24th March and 28rd April 1873. It was in 
favour of Eughoonath Sahoy, and the property mortgaged was the whole of 
the two shares already mentioned. The fourth mortgage is dated the Idth 
November 1874. It was executed by Dukhrarun Lall and Baiju Lall in favour of 
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Deep Narain, and the property mortgaged was the whole of the above share in 
MozuJferpore, together with some other property. Upon these mortgage*bonds 
there were four suits. The first suit in point of time was brought by the third 
mortgagee, Bughoonath Sahoy, who, on the 2dth March 1874, obtained a decree, 
and sought to [712] enforce his lien against the property mortgaged to him. 
In execution of this decree he brought to sale the interest of Dukharun LaU 
and Baiju LaU, and these interests were purchased on the 5th January 1875 
by Chowdhry Bungsee Singh and others, who are the first party defendants 
in the present case, and are now the appeUants before us. The second suit in 
point of time was brought by Gobind Lall, the assignee of the first mortgagee 
Bughoonath Prosad, and he obtained a decree on the 17th April 1874. In exe¬ 
cution of this decree, he attached the la. 4p. share which was mortgaged by 
the first mortgage-deed on the 19th September 1872. An objection was there¬ 
upon raised by the present appellants, to the effect that they had already 
purchased the interests of Dukhanm LaU, and that objection was successful. 
Whereupon Gobind LaU instituted a suit against the appeUants for the purpose 
of having the priority of his moi tgage*’deolared, and he obtained a decree on the 
9th August 1876. In execution of this decree the la. 4p. share, which was the 
subject' of the first mortgage-bond,- was brought to sale, and was sold on the 
4th Maich 1878 for Bs. 11,400. The first mortgage was satisfied out of these 
sale-proceeds, and there remained a surplus of Bs. 7,664-6-1. These surplus 
sele-proceeds may be taken as representing the value of the ‘ equity of 
redemption of the la. 4p. share of Shazadpore Dumduma, which was the 
subject of the first mortgage. The third suit was instituted by th§ present 
plaintiff after the institution of the first suit and before the present appeUants 
had become purchasers. It will be remembered that the present plaintiff 
Soodist Lall was the mortgagee not only of the two shares, but of the other 
property situate in the district of Tirhoot. The third suit was instituted under 
the old Code of Civil Procedure, and it was instituted in the district of Tirhoot. 
In that suit Soodist LaU sought to enfoice his mortgage lien not only against the 
property situate in Jirhoot, but also against the property sitnated in the district 
of Bhagalpore. Now, according to the*old Code of Civil Procedure, Act VIII of 
1859 (s. 12*), it was necessary to have obtained the sanction of the High Court 
in order that the property situated in the district of Bhagalpore might be made 
liable under the [748] decree which would be passed in the suit. No such 
sanction was obtained, and on the 17th July 1874, a decree was passed in favour 
of Soodist LaU. The fourth suit was brought by the fourth mortgagee, and he 
obtained a decree on the 17th January 1877. In execution of this decree, he 
attached a 2a. 13^. 2c. Icr. share in Mozufferpore Thatha. It was sold on the 
3rd September 1877, and purchased by the second party defendants, Tribani 
Persad Singh and others. The remaining facts of the case are as follows:— 
Soodist LaU had his decree transferred for execution with ^ certificate from the 
district of Tirhoot to the district of Bhagalpore, and in this latter district he 
attached in execution the surplus sale-proceeds, Bs. 7,664-6-1, and also the 
la. dg. 2c. Icr. share of Mouza Shazadpore Dumduma. The present appellants 
came forward and made a claim (i) to the surplus proceeds, and (ii) as to the 
share of Baiju LaU,—that is, 17g. Be. Id. share. In consequence of this claim, 

•[Sec. 12 In like manner, if the proj«rty be situate within the limits of different 

districts, the suit may_ be brought in any Court, otherwise 
Suits for immoveable competent to try it within the jurisdiction of which any portions 
property situate in different of the land or other immoveable property in suit is situate but 
districts. in such case the Court in which the suit is brought shall i^ply 

to the Sadder Court for authority to proceed wiu the same; U 
the suit is brought in any Ceurt,—subordinate to a District ^urt,—^the applioaticm shall be 
submitted through the Dmridt Cbuxt to which such Court is subordinate.! 
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the attachment ^as withdrawn both as to the surplus sale-proceeds, and as to the 
17g. 3c. Id. share just mentioned ; and the present appellants, on the 24th August 
1878, drew out the surplus sale-proceeds already mentioned. Tribani Fersad Singh 
and ^hers, second party defendants, also made a claim in respect of 2a. IBg. 2c. 
Id. share which they had purchased; and on the 21st January 1870, an order was 
made releasing this share from attachment. The present suit had now been 
instituted by Soodist Lall, and he asks (i) that the decree of the 17th July 1874 
obtained by him in the Tirhoot Court may be declared valid to affect the llg. 3c. 
Id. share of Sbazadpore Dumduma, and also the whole share of Mozufferpore ; 
(ii) that he may recover the surplus sale-proceeds, Es. 7,664-6-1. together with 
interest, from Bungsee and others, the present appellants ; and (iii) that, if the 
decree of the 17th July 1874 be not held valid so as to atfeot the properties 
abovementioned, then a decree may now be given to him declaring his prior lien 
upon the 17g. 3c. Id.-'^are of Mouza Shazadpore Dumduma, and upon the 2a. 
13g. 2c. Jcr. share of Mouza Mozufferpore* Thatha. Now, it is to be borne 
in mind that Bungsee purchased the intepsts of Dukharun and Baiju Lall 
at a sale under a decree obtained upon the third mortgage. The plaintiff, 
who is the C7i4] second mortgagee, has, therefore, in respect of the surplus* 
sale-proceeds, and also in respect of Baiju’s share, a prior lien to that of 
Bungsee, who claims only in right of the third mortgagee. Then, as to the 
share in Mozufferpore Thatba, Tribani Fersaud and others, second defendants, 
are 'purchasers under a decree obtained upon the fourth mortgage, and as* 
regards this share also, the plaintiff, being the second mortgagee, has a prior 
lien. • 

• Four points have been argued before us upon this appeal. The first 
point is, that the Tirhoot Court had no jurisdiction in respect of the property 
situate in Bhagalpore, and therefore the decree of the 17th July 1874 is not 
valid so as ^o affect the Bhagalpore pro perty. 

The second point is, that the suit is bad for multifariousness, inasmuch 
as the first set of defendants and the second set of defendants are interested not 
jointly, but severally, and in respect of sej^arate portions of the property. The 
third point is, that the plaintiff is not entitled to sue alone, because there are 
four other persons,— mz., Mohesh Lall, Chutoorbhooj Lall, Gopal Lall, and 
Ram Lall (one of whom, viz., Chutoorbhooj, is a minor), who are members of a 
joint Hindu family,—co-sharers with the plaintiff. It is, tbei’efore, contended, 
that the plaintiff Soodist Lall is not alone interested in the subject-matters of 
the suit, and is not competent to sue alone. The fourth point is, that this suit 
is not maintainable, because it is a suit brought after splitting a cause of action ; 
in oti]er words, as the plaintiff had already brought a suit in the Tirhoot Court, 
and did not, in order to make the decree in that suit effectual as against the 
whole of the mortgaged property, obtained the sanction of the High Court, he 
is now precluded from bringing this second suit in respect of the Bhagalpore 
property. 

As to the first point it is conceded on bq)ialf of the plaintiff, respondent, 
that the decree of the Tirhoot Court is not valid to affect the property in the 
Bhagalpore Court, and it is not necessary for us to say anything further upon 
this point. The second point is concerned with multifariousness, and in order 
to understand how far this objection can be sustained in connection with the 
present case, we must bear distinctly in mind what are the exact facts. 

pM] The plaintiff sues in respect of a single transaction Affecting several 
items of property. He sues upon a single contract as between himself and his 
mortgagor; and he is compelled to sue by reason of'this fact, that subsequent 
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to the ex^ution o! his mortgage, several other parsons have become intermtted 
in different portions of the property which, as a whole, was the subject of his 
mortgage-bonds. Now it appears to us, that this is just the case which s. 28 
of the present Code of Civil Procedure was intended to meet and provide for. 
That section enacts, that “ all persons may be joined as defendants against 
whom the right to any relief is alleged to exbt, whether jointly, severally, or in 
the alternative, in respect of the same matter.’* The right to relief, so far as 
regards the first and second set of defendants, is, undoubtedly, a right to relief 
as against these sets of defendants severally, but the cause of action arisra out 
of the single subject-matter f which formed the subject of the plaintiff’s original 
mortgage. We may also advert to s. 31 of the Code of Civil Procedure, which 
provides, that " no suit shall be defeated by reason of the misjoinder of parties, 
and the Court may, in every suit, deal with the matter in controversy so far as 
regards the rights and interests of the parties actusdly before it." We are of 
opinion, that the two sections which have just been quoted, are a sufficient 
answer to the objection of multifario^sness raised upon this appeal. 

Then, with reference to the third objection, the mortgage-bond was 
executed in favour of the plaintiff alone. If this were not the case, there 
would, undoubtedly, be much in the objection, that the plaintiff, whether 
regarded as a member of the partnership or as a member of a Hindu family, 
.could not alone maintain this suit. But we think that the fact of tbe mortgage- 
bond having been executed in the name of the plaintiff alone entirely alters the 
case. The plaintiff may be Pegarded as contracting not only on behalf of him¬ 
self, but on behalf of undisclosed principals— i. e., the other members of the 
family. The rule of law on this subject is to be found in the case of Sims w. 
Bmd (5 B. and Ad. 393). The learned Chief Justice of England, in delivering 
the judgment of the Court, then said:—“ It is a well-[746Jestablished nfle of 
law, that where a contract, not under seal, is made with an agent in his own 
name for an undisclosed principal, either the agent or the principal may sue 
upon it; the defendant, in the latter case, being entitled to be placed in the 
same situation at the time of the disclosure of the real principal as if the agent 
had been the contracting party. This rule is most frequently acted upon in 
sales by factors, agents, or parties, in which cases, either the nominal or real 
contractor may sue." The same principle is applicable to the case of partners 
contracting in their own names, but really on behalf of themselves and their 
unnamed partners— BoUomley v. Nuttall (5 G. B., N. S., 122), for, as Baron 
F ARKEsaid in Beckham v. Drake (9 M. and W., 98), all questions of this sort 
between partners are mere illustrations of the same questions between principal 
and agent. In the cose of Agaoio v. Forbes (14 Moore’s P. C., 160) it was hold 
by the Privy Council, that one partner, with whom personally a contract was 
made, was entitled to sue upon this contract in his own name without joining 
his oo-partners as plaintiffs ; see also Jones v. Robinson (i Exe, 454). 

The same principle of law is embodied in s. 230 of the Indian Contract 
Act, which enacts, that, “ in the absence of any contract to that effect, ah agent , 
cannot personally enforce contracts entered into by him on behalf of his 
principal, nor is he personally bound by them. Such a contract shall be 
presumed to exist in the following oases:—(i) Where the contract is made by an 
agent for the sale or purchase of goods for a merchant resident abroad; fit) 
where the agent does not disclose the name of his principal." Now, in the 
piesent case the contract was made with Soodist Lall, the plainj^, alone. It 
has not been expresriy pleaded, luid there is no evidence upon the reeohd to 
show, that Soodist did, at the time of malcing the contract. diseloBe that he ' 
was contracting not only on bdialf of himself, but also on behalf of the other 
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members of the partnership. Under these oiroumstances, we think that this- 
ground of appeal must also fail. • 

Then the fourth ground of appeal is, that the cause of action t7«] haa 
been split. Now, the present case is on all fours with the case of 
GrUh Chunder Mookerjee v. Bameamree Dabee (22 W. R., 808), in which the case 
of Subba Bau v. Bama Bau (3 Mad. Rep., 376) is referred to. In the case of Gnah 
Chander Mookerjee v. Bameeaaurea Dabee (22 W. R., 308) it was held, 
that the cause of action was not split, because the plaintiff did not, in the first 
case, either relinquish or omit to sue for any portion of his claim ; but the 
necessity for the second suit arose out of the fact, that the decree in the first 
suit had become infructuous, so far as regarded a certain portion of the pro¬ 
perty, in consequence of its having been made without jurisdiction. We see no¬ 
reason to dissent from the principle there laid down, and that principle must 
govern the present casern Were it otherwise, we think that there is another 
principle of law laid down by the Privy Council which would be applicable to 
the present case. We think that the causo of action in this second case is 
not the same cause of action upon which the plaintiff sued in the first suit. In 
the first suit the cause of action was the non-payment of the money secured 
by the mortgagee-bond, and the real contention was as between the mortgagee 
on the one hand and the mortgagors on the other hand. The second suit is 
directed to enforce' the plaintiff's prior mortgage lien against subsequent 
mortgagees, and the cause of action is, that the subsequent mortgagees have 
denied the plaintiff’s right to a prior lien. The real contention is, not between 
the mortgagee and the mortgagors, but between the prior mortgagee and the 
subsequent mortgagees. We think, therefore, that this case falls within the 
principle explained in the case of Boo Kuran Singh v. Nawab Mahomed Fyazcdt 
Khan,(l^ Moore’s I. A., 188). The appellants thus fail upon all the grounds 
which have been taken and argued before us, and this appeal must be dismissed 
with costs.» , 

Appeal dtsmtaaed. 

NOTBS. 

[I. ONE HEHBER OF JOINT HINDU FAMILY flONTRACTINO ALONE—HIB RIGHT TO 
SUE ALONE— 

Approved of in Admkalam v. Mari Muthu (1899) 22 Mad. 326 where it was held that a 
member of an undivided Hindu family could sue on a bond executed in his favour without 
joining other members of the family. Contract entered into by the manager of joint family 
business could bo sued on without joining other members of the family, Oopal Dets v, 
Badnnath (1904) 27 All. 361=2 All. L. J. 3=(1904) 13 W. 282. The matter is settled by the 
ruling of Privy Council in (1911) 33 All. 372. 

II. O.P.G,, SEC. 28—MISJOINDER OF DEBTS— 

Referred to in (1907) 31 Bom. 516=9 Bom, L. B. 482 as valuable guide in determmuig 
when defendants ooidd be joined together. See. 0.1, r. 3 of the present Code which is wider.] 
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[748] The mh Jidy, 1881. 

' • Present : 

Mr, Justice Pbinsbp and Mr. Justice Field. 

Eristio Bam Boy.J udgment-debtor 

versus 

Janokee Nath Boy and others.Decree>holders.’^ 

Execution of decree—Sale of under-tenure—Sale of other mimovealde property of judgment- 
debfor—Beng. Act VIII of 1869, es. 59-61. 

A judgzaeat-creditor, who has obtained a decree for arrears of rent due in respect of an 
under-tenure transferable bj its own title-deeds or bv the custom of the country, is not bound 
to bring that under-tenure to sale in execution before he can proceed against other immoveable 
property belonging to his judgment-debvor. 

The case of Desaratulla v. Nawab NAzimNazar All Khan (1 B. L. B,, A. C., 217). which 
was decided upon s. 105 of Act X of 1859*^ is not applicable to ss. 59-61 of Beng. Act VIII of 

1889 . 

Doolar Chand Sahoo v. Lall Chabul Chand (3 C. L. R., 564) followed. 

Baboo Gopinath Mukerjee for the Appellant. 

Baboo Gurudas Bauerjee and Baboo Golap Chand Sircar for the Respon¬ 
dents. 

The facts of this case sufficiently appear from the following Judgments of the 
Court (Peinsep and Field, JJ.) : — 

9 

Field, J. —The question raised in these appeals is, whether a judgment- 
creditor, who has obtained a decree for arrears of rent due in respect'of an 
under-tenure transferable by its own title-deeds or by the custom of the country, 
is bound to bring that under-tenure to sale in execution before he can proceed 
against the other immoveable property belonging to bis judgment-debtor. There 
can be no doubt that if this question had to be answered under the old law, it 
must have been answered in the affirmative. Such is the effect of the decision in 
the case [749] of Desaratulla v. Nawab Nazim Nazar Ali Khan (1 B. L. R., 
A. C. 217). It is contended that this decision is still applicable. Section 61 of 
Beng. Act VIII of 1869 enacts as follows in its last paragraph :— 

“ If; after sale of any such under-tenure in execution of such decree, any 
portion of the amount decreed remains due, process may be applied for and 
issue against any other property, moveable or immoveable, belonging to the 
debtor.” Now’, this is the first provision 'contained in the Act which allows 
execution to be taken out against immoveable property, and having regard to 
the point of time at which the judgment-creditor is here allowed to proceed 
against the debtor’s immoveable property, it may well -seem that it was 
not the intention of the Legislature to allow him to proceed against im¬ 
moveable property, until after the sale of the under-tenure. This was in 
fact the construction placed upon s. 105 of Act X of 1859 by the de¬ 
cision to which I have just referred. But although, as I have said, 
the provision above quoted is the first specific provision in Beng. Act 
VIII of 1869 which allows process of execution to be taken out against im- 
mov eable property, t here is another section in the Act which appears to have 

• Appeals from Appellate Orders, Nos. 128,160, 151, and 1.62 of 1881, Mptinst the Ctderof 
Baboo Radha Krishna Sen, Additional Subordinate Judge of Hooghly, daWd the 10th March 
1881, affirming the order of Baboo BehariLall Mullick, Munsif of Haripal, dated the 24th 
April 1880. • ^ 
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a very important bearing upon the question, that is s.34, which enacts:— 
" Save as in this Act is otherwise provided, suits of every description brought 
for any cause of action arising under this Act, and all proceedings therein, 
shall be regulated by the Code of Civjl Procedure." The effect of the decision 
of their Lordships of the Privy Council in the case of Doolar Chand Sdhoo v. 
Lidl Chabul Chand (3 C. L. B., S64) is, that that section extends to rent-suits 
the provisions of the Code of Civil Procedure concerning execution and the 
property which may be taken in execution; and that the result of this extension 
is, that a judgment-creditor, in a case such as that with which I am now 
dealing, has the option of proceeding either against •the under-tenure or against 
the other moveable or immoveable property of his judgment-debtor. In that 
case the question before their Lordships was, whether what had been sold in 
execution of a rent-decree was the under-tenure itself or merely the right, title, 
and interest of the judgment-debtor. Their T^ordships refer to s. 59 of Beng. 
Act VIII of 1869, and say:— [750] “ The’Maharaja, if he had pleased, was 
authorized to apply for the sale of the tenure.” They then quote the words 
of that section, and proceed as follows :— ‘ It appears, therefore, that although 
the Maharaja might, if he had pleased, have applied to sell the tenure in exe-* 
cution of his decree, he had also a power to proceed against other property of 
the defendant,” From this it appears to have been the opinion of their 
Lordships of the Privy Council, that the effect of s. 34 was, as I have already 
said, to give the judgment -creditor the option of proceeding to sell the under-* 
tenure or proceeding against any other propertv of the judgment-debtor. It is 
deserving^jf notice that 8ir Barnes Peacock, who was the Chief Justice of this 
_ Court, and who delivered the judgment in the case of Desaratulla (l B. L. R. 
A. C. 217), was one of the Lords of the Privy Council who heard the case to 
which I have just referred ; and this fact is strong to show that the old law, as 
settled by DcsamtuUa’a case (1 B. L. R,, A, 0. 217), was not overlooked in put¬ 
ting a conslmction upon the new Act of 1869, which incorporated, by reference, 
the provisions of the Code of Civil Procedure. It, therefore, appears to us 
that, as the law now stands, we must take it that the decision in the case 
quoted upon the old s. 105 of Act X of 1859, is not applicable to ss. 59 to 61 
of Beng. Act VIII of 1869. The appeals will be dismissed with costs. 

Prinsep, J. —I am of the same opinion, tt appears to me that their 
Lordships of the Privy Council, in the judgment in Doolar Chand Sahoo v. 
Lall Chabul Chand (3 C. L. R., 564) (the passage 1 refer to is to be' found at 
page 564) lield, that s. 34 of the Rent Act gave the Civil Courts a concurrent 
jurisdiction under the Code of Civil Procedure, and enabled a decree-holder, 
in'a suit for arrears of rent, to proceed either under the general powers con¬ 
ferred under the Code or under the Rent Law. We must now accept the law 
as thus laid down. The appeals will be dismissed with costs. 

• * Appeals dismissed. 
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[761] The 2Srd April, 1881. 

Present : 

Mb. Justice Mittee and Mb. Justice Maclean. 

Gopftl and another.Defendants 

versus 

Maonagh ten.Plaintiff. 


Enhancement of Rent—-Parties to Suit—Enhancement by single Shareholder. 

Even if a single shareholder can raise the rent of a joint tenant without the consent of 
his coparcener, he can onljr do so in a suit to which all the sixteen annas proprietors must be 
made parties. 

In this suit the plaintiff, as ticcadar of an eight-anna share of Mouza 
Mohenpoor Buttonpoor, sought to iiecover arrears of retit at an enhanced rate 
on a notice served by him alone. The proprietor of the other eight annas share 
was not a party to the suit. 

’ The notice specified the different kinds of land in the holding of the 
defendants, and demanded different rates according to their respective gualities. 
It informed the defendants that the rent of the whole holding would be raised 
from the succeeding year. 

In the plaint the plaintiff claimed his share only of the enhanced rent. 
Two grounds of enhancement were stated in the notice as well as in ftie plaint, 
— viz., (i), that the plaintiff having constructed embankments in the mouza, 
the productive power of the land had increased otherwise than through the 
agency of the tenant, and (ii), that the rates prevailing in the neighbouring 
mouzas were higher than those current in the village in question. 

The Munsif at first dismissed the suit, upon the ground thal; a fractional 
shareholder of a property cannot alone enhance the rent of a joint tenant. But 
the District Judge, on appeal, overruled the decision, and remanded the case 
to be tried on the merits. 

The Munsif, on remand, held, that the grounds of enhancement in the 
plaint and the notice were not made out. But, [752] after holding a local 
investigation, he came to the conclusion that the lands of the mouza in question 
were of the same quality, and that the average rate of rent paid by the bulk of 
the ryots was 3 rupees 4 annas per bigha; and as the defendants ’ rent was 
lower, he awarded a decree at that enhanced rate. The District Judge, on 
appeal by the defendants, upheld this decision. 

The defendants appealed to the High Court. 

Mr. H. E. Mmdtes and Baboo Gopal Paht for the Appellants. 

The Advocate-General (the Hon. G. 0. Paul) and Baboo Amarendro Nath 
Ohatteryee for the Bespondent. 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered by 
J. (who, after stating the facts of the ease as above, continued):— 
The first question that has been argued before us is, whether an xmdivided 
fractional shareholder of a mouza can enhance the rent of a holding 
of a joint tenant. But whether he can or not, we are clearly of opinion that 

* Appeal from Appellate Deoiee, Nos. 3664 to 2768, 2861 to 3870, aal^SSSO to 2885 of 
18TB, agunat the decree of B. J. Biohardson. Eaq . Judge of Tiiitoot, dat^ the 38th April 
187B, affirming the decree of Baboo Bamyead LaU, Munsif of Tezpore, dated tiie 3Mh May 
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such a suit as this is cot maintainable in the absence of the other shareholder 
or shareholders. Conceding that a single shareholder can raise the rent of 
a joint tenant without the consent of his coparceners, it is clear that he 
only do so in a suit to which all the sixteen annas proprietors must be made 
parties, otherwise the rent of the same holding might be raised to two or more 
different amounts at the instance of the severed coparceners. 

We are, therefore, of opinion that the decree of the lower Courts is not 
sustainable, and we dismiss the suit with costs in all the Courts. 

This decision will govern Appeals Nos. 2665 to 2763, 2861 to 2870, and 
2880 to 2885 of 1879, in which the plaintiff’s suit* is likewise dismissed with 
costs. 

Appeal allowed. 


C788] The 21st JUly, 1881. 

PRESEIJT : 

Mr. Justice Prinsep and Mr. Justice Field. 

Dinonath Ghose.Plaintiff 

versus 

Auluck Moni Dabee and others.Defendants. 

^eytatration Act (111 of 1877), s. 50 — Priority—Beijistcred Conveyance — 

• Unregistered Conveyance accompanied by Possession. 

One who holds under an unregistered deed of sale, the registration of which is not com¬ 
pulsory, and is in posseBsion of the property conveyed, has a superior title to one who sets 
up a registered conveyance of a later date unaccompanied by possession. The second pur¬ 
chaser presum^ly has notice of the title of the hrst purchaser from the fact of possession 
having been given. 

Authorities on the question of priority di.scuj|Bed. 

The facts of this case sufficiently appear from the Judgment of FIELD, J. 

Baboo Ishur Chunder Chucherbutty for the Appellant. 

Baboo Sreenath Doss and Baboo Guru Chum Banerjee for the Respondents. 

The following ai’e the Judgments of the Court (Prinsep and Field, JJ.) :— 

Field, J. —In this case the plaintiff purchased certain immoveable property 
on the 26th Aughran 1280 (10th December 1873), and his conveyance was 
registered. He alleged in his plaint that he got ^ssession of the property 
after the execution of his conveyance. The Munsif ■was of opinion that he 
got possession oi^ parfr only of the property ; but the Subordinate Judge does not 
support the Munsif’s finding, even to this extent. The defendant claims the same 
property under two unregistered kobalas, dated respectively the 6th and 15th 
Aughran 1279 (19th and 29th November 1872), and she alleges that she 
obtained possession of the property upon the execution of these conveyances, 
and has been in possession ever since. The amount of [7543 consideration for 
each of these instruments is less than Rs. 100. Registration was there* 
fore optional; and the instruments themselves, though not registered, are 
admissible in evidence to prove the defendant’s title. 

* Appeal from Appellate Decree, No. 565 of 1880, against the decree of Baboo P. M. 
Mukerjee, Subordinate Judge of Purreedpore, dated the 19th January 1880, reversing the 
decree of Moulvi Mahbut'Ali, Munsif of Goalundo, dated the 8rd August 1878. 
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The Judge of the lower Appellate Court has found the following facts, viz., 
that the defendant’s two unregistered conveyances have been satisfactorily 
proved ; and that it has also been proved that she obtained possession of the 
property upon the execution of, and under, these conveyances. He thinks it 
very probable that the defendant’s vendors, after selling the property to her, 
got up the subsequent registered conveyance (which purports to convey to the 
father-in-law of one of the vendors) for the object of committing fraud. He 
does not, however, find fraud as a fact, nor does he find that the purchaser 
under the subsequent conveyance had notice of the previous unregistered 
conveyances. The case dqes not, therefore, come within the principle that, 
notwithstanding the stringent provisions of the Registration Act, a person who 
claims under a registered instrument is estopped in equity from saying that 
this instrument shall prevail against a prior unregistered instrument, if at the 
time when he took his registered instrument he knew ot the existence of the 
prior unregistered instrument. SeS the remarks of Lord Selbome in the case of 
The Agra Bank, Ltvmted, v. Barry (L. R., 7 E. & Ir. Ap., 136). This case was 
decided upon the Statute 6 Anne c. Ir., the fourth section of which provides, 
*that all registered deeds shall be taken “ as good and effectual in law and equity 
according to the priority of time of registering ”; and the fifth section 
provides, that “ every deed not registered shall be deemed and adjudged as fraudu¬ 
lent and void, ” not only as against a registered deed, but as against all creditors. 

Any person,” said Lord Chancellor Cairns, in the case just quoted, “ reading 
over that Act of Parliament would perhaps, in the first instance, conclude, as 
has often been said, that it was an Act absolutely decisive of priority under 
all circumstances; and enacting that, under every circumstances that coidd 
be supposed, the deed first registered was to take precedence of a deed which, 
although it might be executed before, [7553 was not registered till afterwards. 
But by decisions which have now, as it seems to me, well established the law, 
and which it would not be, 1 think, expedient in any waj- now to ckll in ques¬ 
tion, it has been settled tliat, notwithstanding the apparent stringency of the 
words contained in this Act of Parliament, still if a person in Ireland registers 
deed, and if, at the time he registeri the deed, he himself, or an agent whose 
knowledge is the knowledge of his principal, has notice of an earlier deed, which 
though executed is not registered, the registration which he actually effects will 
not give him priority over that earlier deed. And I take the explanation of 
those decisions to be that which was given by Lord King in the case of Blades 
V. Blades upw’ards of one hundred and fifty-years ago, that, inasmuch as the 
object of the Statute is to take care, that by the fact of deeds being placed upon 
a register, those who come to register a subsequent deed shall be informed of 
the earlier title, the end and object of the Statute is accomplished, if the person 
coming to register a deed has aliunde, and not by means of the register, 
notice of a deed affecting the property executed before hie own. In that case 
the notoriety which it was the object of ilie Statute to secure*, is effected in a 
different way but effected as absolutely in respect of the person who thus comes 
to register, as if he had found upon the register notice of the earlier deed-” The 
same principle has been adopted in oases concerned with property in England, see 
Le Neve v. Le Neve (Amb., 436), Davis v. Strathmore (16 Ves., 419), Willis v. 
Brown (10 Sim., 127), EoUand v. Hart (L. R. 6 Chan,, 678), and Bradley v. 
niches (L. B., 9 Chan. Div., 189), and has also been applied to instruments regis¬ 
tered under the Indian Registration Act, see Sheikh Bahmatulla v. Sheikh 
Sanutullak Kagchi (1 B. L. E., F. B., 82), Waman Bam Chandra v. Dhondiba 
Krishnaji (I. L.. R., 4 Bom., 127), and ^izludeen Khan v. Fakir Mahomed 
Khan (I, L. B., 5 Cal. 342). As I have already observed, the present case does 
not fall within the principle of these decisions, which are nevertheless valuable 
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to show, that however strict the language of C788] Begistration Acts may be, 
they will not be construed so as to enable their provisions to subserve fraud. 

Upon the findings of fact abovementioned, the Subordinate Judge held, that 
the defendant had acquired a good and valid title in the property by her 
unregistered conveyance, which was accompanied by possession, and that tlie 
plaintiff’s registered conveyance cannot prevail against this title. It is now 
contended in appeal, that this decision is wrong, and that, under the provisions 
of 8. 50 of the Begistration Act (III of 1877), the plaintiff is entitled to succeed 
upon the strength of his registered conveyance. 

Section 50 is as follows •—“ Every document of the kinds mentioned in 
els. (a), (6), (c), and fd) of s. 17, and els. (a) and (b) of s. 18, shall, if duly 
registered, take effect, as regards the property comprised therein, against every 
unregistered document relating to the same property.” What is the meaning 
of the words ‘ take eSiSoi ’ in this section J)o they mean “ have effect to pass 
the property and give a good title to it,” even although the vendor had neither 
property nor title when he executed the registered conveyance, or that which is 
more reasonable, take effect in those cases in which effect can be given bv rea'-oii 
of the property being still in the liands of tlie vendor ? 

If A, pretending to be the owner of pro]ierty which really belongs to B, 
and in which A never had any interest, convey tliat iiioperty by a registered 
document to X, it will scarcely be contended that X, by this registered convey - 
ance, acquires any title to sucJi property. Non, if A sells the same property to 
0 op the 1st January 1880 by an instrument winch the law does not require to 
bo registered, and which, therefore, althougii unregistered, is admissible m 
evidence to prove the transfer and the title of the transferree , and if this legal 
conveyance, made in legal form, is further followed immediately by deli\ery 
of the possession of the property to C, upon what principle can it be reasonably 
contended that A has, on the 1st February of the same year, any right wliicl^ 
he can convey to X. If A has no interest to convey, the fact of this second 
conveyance being registered ought not togite X any title to the property in the 
[787] case last put any more than in the case first put But it is contended 
that there are decisions of this Court winch leave the question no longer an 
open one, and that, upon these decisions, X has a good title, a title which will 
prevail against C. If the question is concluded by decision, there is an end of 
the matter, but I apprehend that an examination of all the cases will show 
that the result is in favour of, not X, but 0. Before prooeeiimg to exammo 
the cases, it will be well to define exactly the case with which wu have to 
deal— 

(a) It is not a case in which it is contended that the subsequent 
registered purchases isbstopped, because he had notice of the prior unregistered 
conveyance. 

(b) It is a case in which the vendor first sold by an unregistered 
conveyance and gave the first vendee possessi^m, and had no possession to give 
to the second vendee. 

(c) Begistration of the prior conveyance was optional, not compulsory, 
and therefore the prior vendee can produce and use his unregistered conveyance 
to prove this title. 

(d) It is in fact a case of possession and « prior unregistered conveyance, 
registration of which was optional, versus a subsequent registered conveyance 
and nothing more. 
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1. The first case is that of Qirija Singh v. Qiridhari Singh (l B. L. H.,A. 0., 
14). Here the i^ifitiff claimed under a rostered kobala, dat^ the 29th October 
1866. The defendant claimed under an unregistered kobala of May 1865, 
alleging that he had been in possession since the execution of this prior unregis¬ 
tered kobala.' This possession was found as a fact, and it was held that posses¬ 
sion under an unregistered kobala created a title which could not be defeated 
by a subsequent registered instrument. Macpherson, J., remarked, that the 
transfer of the property to the defendant was complete, and nothing was want¬ 
ing to perfect it according to the law then in force ; and that s. 50 of the then 
Begistration Act could net be construed as vitiating all titles acquired prior to 
the passing of this Act. Now this is a distinct authority that a register¬ 
ed conveyance and possession taken thereunder are a complete transfer of 
the vendor’s [TSSj interest so as to leave him nothing which he can subse¬ 
quently convey. But it is not ^exactly on all fours with the present case, 
because the prior unregistered* instrument was executed before the new 
Registration Act came into operatim. The Madras High Court have decided 
to the same effect in Tirumo.la v, Lakshmt (I. L. B., 2 Mad., 147). 

2. In the case of Syud Fnrzund Ally v. SyvdAhdool Ruhim (4 W. R., 30) 
it was decided that a kobala registered under the provisions of Act XIX of 
1843 has no priority over an unregistered kobala under which enjoyment has 
actually taken place. Section 2, Act XIX of 1843 enacted as follows:— 
“ Every deed of sale or gift of lands, houses, or other real property, a memorial 
of which has been or shall be duly registered according to ^aw, shall, 
provided its authenticity is established to the satisfaction of the Court, invalidate 
any other deed of sale or gift for the same property which has not been 
registered, and whether such second or other deed shall have been executed 
prior or subsequent to the registered deed.” Observation may be made upon 
the distinction between the terms ‘ shall invalidate ’ used in this seo^iion, and the 
words of the present law ‘ shall take effect against.’ In connection with this 
Act the case of Maharaja Mnhestvar Bax Sing Bahadur v. Bhtkha Chowdry (B. L. 
R., F. B. RuL, 403) may be noticeij, in which it was decided, in accordance 
with the previous decisions of the Sadr Court, that a registered deed of sale 
had no priority over an unregistered mortgage-deed of an earlier date; and see 
the remarks upon this case in Prahlad Mtsser v. Udtt Narayan Singh (1 B. L. 
R., A. C., 197. 

3. In the case of Bam Chand Koomar v. Modhoo Soodun Muzoomdar 
(7 W. R., Civ. Rul., 119) the plaintiff claimed under a registered deed of sale, 
dated the 13th Assar 1272, that is, 24th June 1865. The defendant claimed 
under a subsequent unregistered deed, dated the 3rd Pous 1272, that is, 19th 
December 1865. Both the instruments were for a sum less than rupees 
one hundred; no question of possession was here raised, and the sole question 
was, whether the registered deed was fraudulently registered. * This [789] case is 
not in point, more especially as the registered deed was prior in point of time. 

4. In the case of Qooroo Dass Dan v. Kooshoom Koomaree (9 W. B., 547) 
the plaintiff’s (appellant’s) deed A^as not registered, but was prior in date to the 
defendant’s registered deed. The value of the property conveyed by each was 
less than one hundred rupees. The possession of the plaintiff (appellant) under 
his unr^istered deed was not found by the lower Appellate Court: see the judg¬ 
ment of Kemp, J. This case is also not in point, not being a case of possession 
under a prior unregistered deed versus a subsequent registered deed. 

5. In CMnnd Ghunder Boy v. Poomo ChunderSein (10 W. R., 36), the plaintiff 
purchased on the 4t|» Pous 1272, but did not 
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under a prior registered lease from the same person, and dated the 17th 
Aughran 1272; nothing was said as to the values of the property or as to 
possession. Effect was given to the prior registered lease. This case also is 
not in point. 

6. In the case of Soodharam BhiUtmharjee v. Odhoy GRunder Bundo- 
padhya (10 B. L. B., 380) the plaintiff sued to recover 99 rupees due to him 
under an unregistered mortgage-bond, dated the 11th Jeyt 1266 (23rd May 
1859), by which a tank was pledged as security for the repayment of the loan. 
Another person intervened in the suit, claiming to be in possession of the tank 
under a subsequent registered deed of sale, dated the 5th Srabun 1274 (I9th 
July 1867) from the same person. Section 50 of the Begistration Act, XX of 
1856, was held applicable, and the subsequent registered instrument wh.s held 
to prevail. Here the possession accompanied the registered instrument; so 
that this case also is not in point. 

7. In the case of Salim Shaikh v. Bsidonath Ghuttuok (12 W. B., 217 ; 
S.C., 3 B. L. B., 312), the plaintiff' claimed under a registered patta, dated the 
16th of Bysack 1275) 12th April 1867). The defendants claimed under a verbal^ 
grant. This case also is not in point, but the observations of Mabkby, J., as 
to the effect of possession are important. 

[760] 8. In the case of Gouree Kant Boy v. Grtdhur Boy (12 W. B,, 
45^ ,the plaintiff’s kobala was dated the 6th Pous 1272, and was registered.. 
The defendants claimed under a prior unregistered instrument of the 26th 
Bhadro 1272 ; the value of the property does not appear. The question of 
possession was not decided. The only point which appears to have been taken 
was, whether the subsequent purchaser had knowledge of the previous sale. 
Beference was made to the last case, and the Judge helow was authorized to 
re-trv the whole question. This case is also not in point, as it appears to have 
been decided‘with reference to the principle of notice to which 1 have already 
alluded. 

9. In the case of Nursinyh Poorkaet v. Btkrum Majee (14 W. B., 250) 

the plaintiff sought to recover possession under a patta gmnted by a female 

and registered. The defendant claimed under a prior lease granted by the 

female’s husband. The defendant’s lease was one which, under the Begistration 

Act, should have been, but was not, registered. The defendant alleged 

possession The last case was referred to, and the case was remanded for re-trial 

of the question whether the defendant had got a lease fi-om the husband of the 

widow, and possession under it. In this case the defendant’s patta was 

not an instrument of which the registration was optional, but an instrument 

w];iich should have been registered, but was not so registered. It would, 

therefore, have been inadmissible in evidence to prove the defendant’s title. 

» 

10. In the case of Naratn Doss v. Gangaram Dhara (20 W. B., 287) 
the plaintiff claimed under a registered kobala dated Gheit 1277, and the 
defendant claimed under a prior unregistered kobola dated Srabun 1276, the 
the registration of which was not compulsory, alleging that he had obtained 
possession thereunder. GlovEB, J., sitting alone, remanded the case to have 
this allegation of possession tried, remarking that s. 50 of Act XX of 1856 
referred to oases where the purchase had not been completed by possession. 
In support of this view, he quoted the last case, but this appears to have been 
done under a misconception of the facts of that case. 

[761] 11. In the case of Shaikh ByasutaUa v. Doorga Churn Pal (15 
B.L. B., 294) the plaintiff sued to enforce his lien under an unrdgistei'ed mortgage- 

8 CAL.—140 
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bond for Bs. 95, dated the 19th August 3870. One defendant resisted as to 
part of the land, clakning it under a subsequent registered kobala for Bs. 300, 
dated the 18th June 1872. The registration of this latter kobala was compul¬ 
sory, and the only point decided in the case was that s. 50, Act XX of 1866, 
applied not tONthe case of a registered'instrument of which the registration was 
compulsory as against an unregistered instrument of which the registration 
was optional, but only to the case of a registered instrument of which registra¬ 
tion was optional as against an uni’egistered instrument of which registration 
was also optional. This anomaly in the law was removed in the next Eegistra- 
tion Act. This case is also not in point. 

12. In the unreported case of Indro Narmn Bal v. Foolmam Beivah 
(Sp. Ap., No. 1122 of 1876) the plaintiff claimed under a registered kobala, 
dated the 23rd Bysakli 1280, which included several plots. The defendant 
alleged title to two of these plots by a prior unregistered kobala, dated the 11th 
Jeyt 1276, alleging that possession had been given and held thereunder. This 
allegation of possession was found «to be true by the lower Appellate Court. 
Begistration of both kobalas was optional. Mabkby and PRINSBP, JJ., held, 

’ that the plaintiff’s registered kobala could not give him a title against the 
defendant’s unregistered kobala- and possession thereunder. Mahkby, J., 
said •—“ The Act which governs the question as between these parties is Act 
VIII of 1871. Upon the previous Act XX of 1866, as also upon Act XVI of 
*1864, and Act XIX of 1843, it had, in my opinion, been held by, at 
any rate, a preponderance of authority, that the provisions of these Acts, so 
far as they invalidate title not duly i-egistered, had no application where the 
party who had purchased had been put into possession.” This is a case 
directly in point. 1 am bound, howeve^', to say that the learned Judge refers 
to his judgment in case No. 7 above as containing the authorities, but all 
the eases there cited, as far as I have been able to test them,, were decided 
upon Act XTXof 1843 , and £762] T have been unable to find that in any of 
these cases both instruments were governed by any of the new Begistration Acts. 

13. In the case of Fvzluddc&i\Khan v. Fakir Mahomed Khan (I. L. B. 
5 Cal., 336), a certain person, whom I shall call A, was a tenant of a jote 
under anotlier pemon X. A purchased from X by an unregistered kobala, 
dated the 2nd Pous 1282 (16th December 1875). B purchased from X by a 
registered kobala of subsequent date, 12th Marcli 1876. The value of the 
property was less than one hundred rupees. A kahuliat had been executed by 
/I in favour of X’s father, and A had paid rent under this kabuliat to X. As 
to this kabuliat, Pontipkx, J , says;—“The defendant (^respondent) sets up his 
possession as sufficient notice to the plaintiff of the defendant’s alleged prior 
purchase. No other equity in his own favour, or fraud on the part of the plaintiff 
is alleged or proved. In many cases possession not property accounted for may be 
a very material fact. But in the present case, the defendant liad originally been a 
tenant of the jotedar, the common vendor of both parties, and his possession was 
equally consistent with the continuance of such tenancy as with his alleged 
purchase. Moreover, it has been found as a fact by the Officiating Judge of 
the Court below, that the defendanl left the kabuliat of his tenancy in the hands 
of the common vendor. He ought, if and when he made his alleged purchase, 
to have insisted upon the kabuliat being given up to him. By not having done 
so, he in fact helped the vendor to commit a fraud upon the plaintiff, for the 
production of this kabuliat to the plaintiff would be sufficient to satisfy him 
that the defendant’s occupation was merely that of a tenant.” This was a very 
important feature in this case, which, but for this essential difference, would be 
on all fours with the oSiSe now before us. That a person who allows the indicia of 
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o^f’norship to ramain in the hands of another person will be estopped by such 
oondhot irOQQ afterwards saying, as against an innocent puroihaeer for valuable 
consideration without notice, that such person could not dispose of the 
property, is a proposition established by numerous cases: see for example 
the remarks of their Lordships of the Privy Council in Mam Coemar [76Sj 
Koondoo V. McQueen (11 B. L. E., 63), and see the case of Bhiigwan Doss 
V. Uj)Ooch Stngh (10 W. B., 185). But for this point of difference, in all proba¬ 
bility this case would have been referred to a Full Bench, regard being had to 
case No. 12, which is referred to and dissented from. 

14. In the case of Panha Khuviaji, v. Fatta Upaji (12 Bom. H. C. Bep., 
179) the plaintiff claimed under an unregistered sale-certificate. The defendant 
claimed under a subsequent registered sale-certificate, and was in possession. 
The Begistration of both was optional, and it was held that the defendant had a 
better title. But here ^ain possession accompanied the registered and not the 
unregistered instrument ' So that this case a^so is not in point. 

16. In Balaram Nem Chand v. AppavUlad Dulu, &c. (9 Bom. H. C. Bep., 
121) it was held, upon cl. 1, s. 6 of the Bombay Beg. IX of 1827, that posses¬ 
sion and an unregistered deed of sale left nothing in the vendor which be could 
afterwards sell or mortgage, and that a person claiming under a subsequent 
registered mortgage-deed could not succeed. This agrees wdth the state of the 
old law on this side of India. 

*m m 

16. The case of Mamnal/valad Suratmal and Dasrathvalad Narayan (9 Bom. 
H. C. Bep.,* 147) is directly in point, and was decided on the new Begistration 
Act& The Bombay High Court here decided that a prior unregistered deed 
of sale, registration of which was optional, followed by possession, created a 
good tftle, which could not be defeated by a subsequent registered sale-certificate. 

17. latSlieo Dyal Aheer v. Goal Mahmied Khan (2N. W. RH. C Bep., 
296) a person claiming under a registered deed of sale executed in 1867 was 
held not to have a better title than a conditional mortgagee in possession under 
an unregistered deed of 1853,— i.c., executed before the new' Begistration Acts 

The result of the examination of these seventeen cases is then as follows:— 
Nine, VIZ., Nos. 3, 4, 5, 6, 7, 8, 9, 11, and 14, are not in point, and any 
argument based on them fails; four, viz., Nos. 1, 2, 16, and 17, are indirectly 
in support of the unregistered instrument followed by possession, inas- 
[7643muoh as, on both sides of India, it has been decided that it was not the 
policy of the old Begistration Acts to allow such a title to be defeated by a 
bare registered instrunaent. Three cases, viz.. Nos. 10, 12, and 16, are directly 
in support of the unregistered instrument of which registration could have been 
effected under the new Acts, but was not compulsory, such instrument being 
follow'ed by possession.* One case. No. 13, is indirectly against the unregistered 
instrument and possession, and in favour of the registered instrument, w'hile in 
no single instance has it been held, that a person claiming under a later 
registered conveyance has a better title than a person claiming under a prior 
unregistered conveyance, the registration of which was optional, and which was 
followed by undoubted delivery of possession. 

There is an argument based upon the existence of the words “ unless where 
the agreement or declaration has been accompamed or followed by delivery of 
possessim" in s. 48, which gives registered documents priority over oral 
agreements ; and the non-existence of these words in s. 50. I venture to think 
that there is a very simple solution of the difiSculty raised by .this argument. 
These words did not exist in either section, as these sections stood in the Act 
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XX of 1866. Kotwitbstanding their absence, when s, 48'* came to be construed 
in the ease of Salim Shaikh v. Boidonath Ghuttuck (12 W. E., 217; S. C., 3 
B. L. B., 212), decided in July 1869, it was held that the provisions of this 
section had no application when possession had been given. The Legislature, 
when amen^ng the Act in 1871, adopted this construction, and added the 
above words in s. 48 of Act VIII of 1871. No similar question had been raised 
up to that time upon s. 50. Case No. 10 was decided in July 1873; case 
No. 12 in August 1877, and was never reported; and case No. 16 in May 1872. 
It may be said that the Legislature had Nos. 10 and 16 in the published reports 
when the Act III of 1877 was passed, and yet the words abovementioned were not 
inserted in the section o^ this Act. To this it may be replied that case No. 10 
was the decision of a sin^e Judge only, and No. 16 may have escaped 
observation; that the legislature had in 1871 [765] ratified and approved the 
construction put upon s. 48, and a similar construction is therefore rightly put 
upon s. 50. 

The object of the new Begistration Acts is to prevent fraud. It ought to 
be construed so as to promote this* object. If we decide that a person who has 
sold land by a legal conveyance and has parted with the possession, can again 
sell, and by registering the ,second conveyance can destroy the first title and 
give a good title to the second purchaser, we enable the law to be used for the 
promotion, not the prevention, of fraud. Until the purchaser under the 
unregistered instrument has been twelve years in possession, his vendor may 
defraud him of that which he has honestly bought and paid for. 

In giving effect to the prior unregistered conveyance and possession, there 
is no real hardship done to the later registered purchaser, who, if he has used 
ordinary precaution and had not been misled by the conduct of the first 
purchaser as in case No, 13, would have been able to discover that his vendor 
had no possession to give him. . *■ 

Whether a bare conveyance by a person not in possession, and who can¬ 
not therefore put his vendee in possession, confers any title in this country, is 
a question as to which there has beeh some difference of opinion and some discus¬ 
sion, See the following cases:— Baja Sahib Perhlad Setn v. Baboo Budhoo 
Stngh (12 Moore's I. A., 275), Banee Bhobo Soondree Dasseah v. Issur Chunder 
Dutt (11 B. L. E., 36 s. c, 18; W. E. 140), Tara Soondaree Chowdhrain v. The 
Collector, of MymensinQh (13 B. L. E., 501; s. c. 20 W. E., 446), Bam Khelaioan 
Singh v. Musammat Andh Koer (21 W. E., 101), Kiichu Bayaji v. Kachoba Vtthola 
(10 Bom. H. 0. B. 491), Gnnga Hurry Nundee v, Baghub Bam Nundee (14 B. L. 
309 ; s. c. 23 W. E., 131), and Lalubhai Surchand v. Bai Ammt (I. L. E., 2 Bom. 
301). The result of these cases appears to be that delivery of possession of the 
property sold is essential to complete the title of the vendee ; and that a bill of 
sale by a person out of possession does not take effebt as a conveyance in 
preaenti, and is merely evidence of a contract to be performed in future. 

[766] The effect of applying this principle is, that the unregistered 
purchaser obtained a complete title when possession was delivered to him ; but 
the registered purchaser never obtained a complete title, and has in fact no 
title to enforce. It may well be that, in view of these oases, the Legislature 

*(Sec. 48:—^AU documents, not testamentary, duly registered 
lU^Btered documents under this Act, and relating to any property whether moveable 
relating to property when or immoveable, shall take ^ect against any oral agreement or 
to take eSect against oral declaration relating to such property, unless where the agree- 
agreements. ment ox declaration has been accompanied or followed by delivery 

of possession,] 
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thought it unnecessary to and the words already referred to in s. 50 of Act III 
of 1877. 

It may be observed, although it cannot be used as an argument for the 
decision of this case, that, in the revised draft of The Tramfer of Property Bill, 
published in the Gazette of India of the 26th March last, ' sale ’ is defined as 
” the transfer of ownership, &c.,” and such transfer, in the case of tangible 
immoveable property of a value less than one hundred rupees, may be made 
either by a registered assurance or by delivery of the property, such deliverj' 
being said to take place when the seller places the buyer in possession (s. 54). 
This is practically the state of the law at the present 'foment. 

The conclusion to which I am led by authority and by my own examin¬ 
ation of the subject is, that a bare conveyance, though registered, does not give 
the person claiming under it a better title than a person in possession under an 
unregistered conveyanSbV such possession having been delivered in order to 
complete the title created by the unregistered'conveyance, and such unregistered 
conveyance being admissible in evidence to ^rove that title. ^ 

I think, therefore, that this appeal must be dismissed with costs. 

Prinsep, J.—It appears to me that this case is on all fours with Indro 
Narain Bal v. Foolmani Bewah (Sp. Ap., No. 1122 of 1876) decided by Mr. Justice 
MabkbY and myself on the 20th August 1877, the decision of which has not 
been “reported. Since the decision of that case, I have had another oppor¬ 
tunity of copsidering this point in a case which was heard by me and two other 
learned Judges of this Court last week, and 1 am confirmed in the opinion 
which I then entertained, that one who holds under an unregistered deed of 
sale the registration of which is not compulsory, and is in possession of the 
property conveyed, has a superior title to one [7673 who sets up a registered 
conveyance of a later date unaccompanied by possession. The second purchaser 
presumedly has notice of the title of the first purchaser from the fact pf 
possession having been given. I therefore concur in dismissing this appeal 
with costs. 

Appeal dismissed. 

NOTBB. 

[ BEC. 59 OF THE REOISTRATION ACT— 

Notice of prior utvregtstored instrument affecting subsequent registered instrument. 

The role laid down in this case that the second purchaser presumedly has notice of the 
title of the first purchaser from the fact of possession having been given was qualified by 
subsequent decisions, Nani Bobee v. Hafimllah (1884) 10 Oal. 1078, where it was held that, 
though possession was not conclusive evidence of notice of title, was cogent evidence. Narain 
Chunder Chucicerbutty v. Dutaram (1882) 8 Cal. 597 P.B. where the majority took the 
view that possession alone ^as not sufficient notice of title, but Pbinsep, J., maintained the 
view expressed by him in this case. Though the Calcutta High Court once considered doubtful 
the proposition that notice of prior unregistered deed whore it is not required to bo registered 
away the prority given to the registered deed under s. 50 of the Begistration Act: Bama 
Sundari Dasi v. Krisltana CJmndar Dur (1884) 10 CaT. 424, it is now well settled that it has 
got such effect: 8 Cal. 697, Abool Hussein v. Bagtmath Baku (1886) 18 Cal. 70. Shivaram v. 
Oenu (IS&i) SBoxa. S75, Banputarv. Daulatran (1886) 8 All. 640, Krishnamm v. Surana 
(1891) 16 Mad. 148 P.B. where it was held that the Court was not bound to apply g. 60 of 
the Begistration Act to such a case.] 
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f The 14ih July, 1881. 

Pbesbnt: 

Mr. Justice Mitter and Mr. Justice Maclean. 

Dhurrum Singh.Defendant 

v&rsus 

Kissen Singh and others.Plaintiffs.’^ 

Religiom EndowmeM—Act XX of 1863, s. 14—Restraining Manager from alloiving Property 
to he removed—Form of Order — Tr^junction — Civ^l Procedure Code {Act X of 1877), s. 80. 

In 1849, tho Board of Bevonno, acting under Reg. XIX of 1810, interfered in the 
management of the affairs of a temple. In a suit relating to the affairs of the temple 
instituted in 1878, it did not appear whether any transfer of property had been made under 
s. 4 of Act XX of 1863, but it did appear that, in 1865, the Judge of Patna had appointed a 
manager of tfie temple. 

Held, that tho right of the Government ofdcefs to control the affairs of the temple had 
been sufficiently proved. 

Section 14 of Act XX of 1863 is generally applicable to all religious endowments, and 
while it in one sense restrains the ordinary Courts from dealing with cases against trustees 
of religious endowments, it gives special facilities for suits in the principal Civil Court of 
the district by any of the persons interested in these endowments. 

Qmere.—Whether, considering tho provisions of s. 30 of the Civil Procedure Code, the 
retention of s. 14 of Act XX of 1863 is at all necessary ? . „ 

An order under s. 14 of Act XX of 1863 should be mandatory, and not prohibitory. 

Whore a sacred book was kept at a temple, and was an object of, veneration to tho 
members of the sect entitled to worship there,— 

HeM, that a suit would lie under s. 14 of Act XX of 1863, by some of the persons 
interested in the temple, to restrain ther superintendent from removing the book to anothci 
place, and that he should bo directed to retain it as a portion of the furniture of the temple. 

The facts of this case sufficiently appear from the judgments. 

[768] Baboo Unnoda Prosad Banerjee and Baboo Mohesh Chuiider 
Chowdkry for the Appellant. 

Baboo Ourudas Banet'jee and Baboo Kallymohun Das for the Respondents. 

The Judgments of the Court (Mitter and Maclean, JJ.) were as 
follows:— 

Maclean, J,' —This is a suit instituted under the provisions of Act XX, 
1863, entitled “ an Act to enable the Government to di\fbst itself of the manage¬ 
ment of religious endowments.” Leave to institute the suit was given under 
8. 18 of the Act. The plaintiffs are members of the Nanuk Shai sect of Sikhs 
resident at Patna, and the defendant is the superintendent or mohunt of the 
temple of Guru Gobind Singh, called Harmandir, at the same place. The temple 
is said to be on the site of the Guru’s birthplace, and it contains his cradle 
‘ Pangura’ and several copies of the Granth, a sacred law of the Sikhs. 
One of these Granths purports to have been sent by Guru Gobind Singh to the 
temple more than a century ago, and to contain a gold leaf on which the Guru 

• Appeal from Original Decree, No. 66 of 1880, againet the decree of H. Beveridge, Esq. 
Officiating Judge of Patna, dated the 16th January 1880. 
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himself' inscribed some words. This cradle and book are, therefore, objects of 
gr^t veneration to the Sikhs, and the temple is visited the chiefs of the 
Sikh nation and othera. 

It appears that the Maharaja of Jhind, a leading Sikh Chief, is said to 
have expressed a wish that the Granth referred to above should be sent to his 
capital, that his Banis might have an opportunity of paying their respects to it. 
He is said to be willing to make a considerable present to the temple for this 
. privilege, and the present superintendent or mohunt is, or was, anxious, to 
comply with the Maharaja’s wishes. The plaintiffs, professing to represent 
the general body of persons interested in the teinpla, object to the removal of 
the Granth, on the ground that its removal will ‘ leave the temple empty,” or 
“ render it desolate,” It is not clear, whether they apprehend that the sacred 
book will be permanently lost to the temple or not, but they urge that its 
removal will be an innovation contrary to practice, and will impede the Sikhs 
of Patna from the due performance of their religious duties. They, therefore, pray 
[769] that the superintendent may be restrained, by order or injunction, from 
carrying out the proposed removal of the book. 

The defendant, the superintendent, urges that the temple is “not governed 
by Act XX of 1863,” nor is he a trustee appointed under the Act. He states 
that the Granth is not ‘established’ or ‘asthopou,’ nor is it, like the cradle, 
worshipped. That it is not contrary to the religion of the Sikhs to remove the, 
Granth, and that this particular Granth lias on previous occasions been 
removed. , He alleges that it will really be for the temporal advantage of the 
temple to send the hook to .Jhind, and that the prohibition asked for will 
inf^olve loss. 

•It may be remarked that the defendant's (appellant’s) pleader informed 
us, that his client had abandoned his intention of removing the book, though 
still questidning the applicability of the Act No. XX of 1863 to the temple. 

The District Judge, disbelieving the evidence as to the removal of the 
Granth last year, t. e., 1878, to the Soijepore fair, has directed the issue 
of an injunction prohibiting the defendant from lemoving tlie book. The 
defendant has appealed to this Court. 

The first question is, whether -\ct XX of 1863 has any application to tins 
temple at Patna. That Act was passed to divest the officers of Government 
of the control which they were empowered to exercise over religious endow¬ 
ments by Reg. XIX of 1810, and it directed that they should hand over to the 
trustees of a certain class of endowments all the land and property then (1863) 
in the possession or under the superintendence of the Board of Revenue or any 
local agent. The class of endowments referred to were religious endowments 
to which the Regulation specified was applicable, and the nomination of the 
trustee, manager, or superintendent whereof was vested in or might be exercised 
by Government. The evidence of the control of this temple having lieen 
exercised by Government is not very strong, but we find that, in 1849, the 
Board of Revenue forbade any unsolicited interference with the affairs of the 
temple. There is nothing to show that any transfer of property was made under 
s. 4 of the Act of 1863, although we find that the Judge of Patna, on the 11th 
March 1865, acting under [770] Act XX of 1863, appointed Genda Singh, the 
defendant’s immediate predecesscr, manager of the temple, which he could only 
do if the Act applied. On the whole, I am disposed to think that the right of 
the Government officers to control the affairs of the temple was assert^ or 
admitted in 1849 and 1865 without question. 
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Ities for suits in the principal Civil Court of the Distriot by any of the 
^^^i^ons interested in these endowments. Under the Civil Code then in fox^, 
■viz., Act Vlll of 1859, no such suit could have been brought in the ordinary 
Courts on behalf of the community, but the present Code provides for such 
suits in s. 30. It may be doubted whether the retention of s.. 14 is at all' 
necessary under the present Code of Civil Procedure. 


As to the merits, I think the decree a proper one, save that it should be 
mandatory rather than prohibitory, for s. 14 requires that the Court should 
direct the performance of some specific act. It is clear that the Granth to 
which it refers is one of the main attractions of' the temple. Its value as an 
object of veneration is clearly demonstrated by the mere fact that the Maharaja 
of Jhind is stated to be anxious to present the ladies of his family to it at his 
own capital. The objections to its 'removral could hardly be better illustrated 
, than by the fact proved in this case, that Eunjit Singh, the most powerful 
Chief the Sikhs ever had, yielded to the auguries which are said to have been 
against its removal, and we find-an informal piece of evidence on the record 
that the question of removing it was seriously debated in the Patiala durbar, 
( and it was decided that it was contrary to the wishes of the States and Sikhs 
of the Khalsa community that the book should be removed. We cannot 
say that the evidence of removal of other Granths is conclusive in favour 
of the removal of this one, or that the Judge has improperly rejected the 
evidence of one instance of a temporary move of the book to Sonepore fair 

1771] I think, therefore, that the decree of the Judge of Patna should be 
so far modified as to make it direct that the defendant retain ^the Granth 
referred to as a portion of the furniture of the temple. With this alteration in 
the decree, the appeal should be dismissed with costs. 


Hitter, J.— I am also of the ^>pinion that the conclusion to which the 
lower Court has come is correct. 


The provisions of Act XX of 1863 are applicable to this case. The Act in 
question is applicable to all oases of religious endowments and temples to which 
]^g. XIX of 1810 was applicable. It is said, that s. 4 of the Act is not applic¬ 
able, because there was no transfer of property. But if Eeg. XIX of 1810 
governed this temple, then, by the operation of s. 4 of Act XX of 1863, there 
was a transfer of the superintendence, which was vested in the Board of 
Bevenue under s. 2, Eeg. XIX of 1810. That such superintendence was vested 
in the Board of Eevenue under the Eegulation in question is clear from their 
letter, an extract of which has been filed as an exhibit in this case. This is 
further corroborated by the fact that the predecessor of tfie appellant, viz., 
Genda, was confirmed in his appointment under the provisions of s. 5 of Act 
XX of 1863. It seems to me, therefore, that Act XX of 1863 is applicable to 
this temple. • 

The next question is, whether the present suit could be brought under the 
provisions of s. 14, Act XX<rf 1863. The plaintiffs charge the defendant with 
misfeasance, breach of krust, and neglect of duty in respect of the trusts 
confided to him. If the charge be established, then the Civil Court, under 
kbe section in question, would be competent to direct the qoecifio performance 
^<^:the follovring act, viz.t to keep the Granth in question within the precincts 
of the temple, so thfd; the pilgrims who may come to visit it may worship it. 
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should be deprived of the opportunity of worshipping tbo SBCTdd Ora/Ilth. TtsYf “ 
undoubtedly, have the right to worship it any time they may choose to visit 
the temple. The defendant, who is a trustee [7721 on behalf of all these 
pilgrims, would be clearly guilty of breach of trust in allowing the sacred 
Granth to be removed from the temple. 

The appeal will, therefore, be dismissed, subject to the alteration of the 
decree as proposed by my learned colleague. The appellant will pay the costs 
of this suit to the respondents in both the Courts. 


Appeal dismissed. 


NOTES. , 

[RELIGIOUS ENDOWMENT ACT, S. Il¬ 
ls applicable to all kinds of religious endowments (1896) 19 All. 104, oven whore the > 
mutwali is not lawfully appointed. Trust for Hindu idol or Temple is regarded as trust for 
public charitable purpose • (1887) 12 Bom., 247 ; where it was held that s. .599 of C. P C. 
(1882) 13 also applicable. Endowment need not have been midcr tho control of Board of 
Revenue in order that s 14 of tho Religious Endowmonl Act ni.iy be applied to such » 
institution (1907) 84 Cal., 587. So it is applicable to endowmenth founded alter the pa>>siiig 
of the Act. 1[1890) 18 All., 227. Suit .igainst trustees could be brought for the removal of 
mafks on idols and alteration of natiiams (1906) 30 Mod., 158=17 M. L. J. 1.] 


. [7 Cal. 772] 

The loth August, 1881. 

Presbi^T : 

Mr. Justice Cunningham, Mr. Justice Prinsep, 
AND Mr. Justice Wilson. 


Anund Moye Dabi.Plaintiff 

versus 

Grish Chunder Myti and another.Defendants. 


Limitation Act (XV of 1877), s. 10—Trust—Charge of debts by Testator. 

A charge of debts generally by a testator upon his property, or any part of it, will not 
adoct limitation, because it does not at all vary the,legal liabilities of tho parties, or make 
any difference with respect to the effect and operation of the Statute itself. The executors 
take the estate subject to tho claim of tho creditors, and are in point of law trastces for tho 
creditors and such a charge adds nothing to their legal liabilities. But tho case is different 
when particular property is given upon trust to pay a particular debt or debts. In such a 
case tho trustee has a new duty, not the ordinary duty of an executor to pay debts generally 

♦ Appeal from Original Decree, No. 143 of 1880, against tho decree of Baboo Jadu Nath 
Boy, Subordinate Judge of Midnapore, dated the 5th March 1880. 

3 CAL.—141 
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oot of property generally, but a duty to apply a particular property to secure a particular 
debt; and there is a trust within the meaning of s. 10* of the Limitation Act. 

Seott V. Jones {4 0, and P., 382), Williamson v. Naylor (3 Y. and 0., Ex., 208), 
and Philips v. Philips (8 Hare, 281) followed. 

This was a suit to recover the sum of Es. 24,300 from the infant defend¬ 
ant Grish Ohunder Myti and from certain properties which were bequeathed 
to him by his maternal uncle, one Shib Pershad Giri, under the following 
circumstances; Shib Pershad Giri borrowed a sum of Es. 15,000 from the * 
defendant Goluck Chunder Myti, the father of the infant defendant Grish 
[7783 Chunder Myti. 06 the 26th Bysack 1275 (May 1868), Shib Pershad 
Giri executed a will in favour of the infant defendant, to whom it was address¬ 
ed, directing him to pay of that debt out off the properties for which he had 
obtained a decree against one Joy Narain Giri. The material parts of the will 
were as follow : — » 

“Therefore, you being my nephew (sister’s son), and competent to give the 
pinda (funeral cake) to my peetreelok (ancestor), I give you under this will the 
whole of my moveable and immoveable properties specified in the decree of 
the-original suit No. 17 of the District Court and of the Appeals Nos. 167 
and 168 of the High Court, under these conditions,— viz., that you will perform 
my onteyshtee krem (funeral cremation) and rites and ceremonies in the 
« proper manner at the prescribed expenses, and that you will cause the said 
kreea to be performed. The sum of Es. 15,000, which I took in oan from 
your father and carried on the cases aforesaid from the Zilla Court bp to the 
Sadr Court, and in which I have been successful, you will repay that oan with 
interest from the properties specified in the decrees, and you will set me free 
from the liability of that debt. Your maternal grandmother, who is my mdther, 
and I, who am your maternal uncle, bis wife, (must bo my wife,) to these two 
persons you will give food and raiment, and pay expenses to m^t religious 
rites as will be required, and you will maintain them both accordingly. I have 
a daughter, who is unmarried. You will find out a worthy lad and give her in 
marriage. The expenses which will* be incurred for that, you will pay. If a 
son be born of the womb of that daughter of mine,—that is to say, if I have a 
daughter’s son, in that case you will yearlv pay him Es. 200. My opposite 
party has preferred appeal to the Privy Council against the appeal case 
abovementioned. You will pay the expense of defending that out of your 
money, and you will recover the properties specified in the decree and the costs 
incurred in the lower Court up to the Sadr Court with interest thereof. If it 
bo necessary to furnish security for execution of the decree, when the case is 
pending in appeal to the Privy Council, in that appeal you will furnish the 
security and will recover the whole properties with costs as specified in the 
[7743 decree. You being a minor, I have appointed» yoqr father. Baboo 
Goluck Chunder Myti, the trustee. He will carry out the whole work specified 
in this will. I have given to you the w'hole of the abovementioned property 
under the oonditibn stated in this will. From to-day I have relinquished my 
right to the properties. You from? tliis day will become rightfully entitled to 
my right of the whole of the properties,—that is to say, to the decree numbered 
aforesaid, and you will obtain from the Court a certificate under this will, and 

*lSeo. 10:—Notwithstanding an3rthing horcinbefore contained 
Suits against express no suit against a person m whom property has become vested in 
trustees and their repre- trust for any spcciflo purpose, or against his legal representatives 
sentatives. or assigns (not being assigns for valuable consideration) for the 

S orpose of following in his or their hands such property, shall be 
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you will cause record of your name in the decree aforesaid, and you will be in 
possession, and you will maintain my patrimonial rites &nd ceremonies and 
the (sheba) worship of the debta (idol), and you will be in enjoyment of the 
properties as aforesaid.” 

After the successful termination of the suit in the Privy Council, Goluok 
Chunder Myti, as guardian of the infant defendant, executed the decree against 
Joy NarainGiri, and obtained possession of all the properties included in it on the 
23rd November 1874, and realized the sum of Ra. 10,200 from Joy Narain Giri. 

Subsequently, the plaintifif’s husband obtained a decree against Goluck 
Chunder Myti, and caused Goluok Chunder Myti’s right to receive his debts 
due to him out of the estate bequeathed by Shib Pershad Giri to bo sold in 
execution of his decree, and purchased it himself on the 16th September 1875. 
The present suit was not instituted until more than three years after that date. 
The defendants pleaded limitation, and in the Court below the suit was 
dismissed on that ground. * 

The plaintiff appealed to the High Court. 

Mr. H. Bell, Baboo Mohesh ChuTider Chotodhry, Baboo Tariiok Nath Sen, 
and Baboo Jogesh Chunder Dey for the Appellant. 

Baboo Prannath Pundit for the Respondents. 

The following Judgments were delivered :— 

.y^^ilson, J. (Cunningham, J., concur) uig ).—This is a suit by a purchaser 
at an execujiiou-sale of the right, title, and interest of one Goluck Cfmnder 
Myti under the will of one Shib Pershad Giri. 

[775] The only question before us is one of limitation. If tlie suit is 
properly a mere suit for a debt, and if, as was argued before us, the will amount¬ 
ed at most to an acknowledgment of the debt so as to give a new period of 
three years Within which to sue, then, it is conceded, the suit is barred. 

If, on the other hand, the will validly charged the debt on immoveable 
property, or created a valid trust for its paypient. then, it is conceded, the suit 
is in time. (His Lordship then read the will as above set out and continued). 

It has been decided in England that a charge of debts generally in a will 
upon the testator’s personal estate, or any portion of it, creates no trust so as 
to exclude the Statute of Limitations : Scott v. Jones (4 C. and P., 382), 

The reason is, “ because it does not at all vary the legal liabilities of the 
parties, or make any difference with respect to the effect and operation of the 
Statute itself. The executors take the estate subject to the claim of the credi¬ 
tors : they are in point of law the trustees for the creditors , the trust is a legal 
trust, and there is nothing whatever added to their legal liabilities from the mere 
circumstance of tha test&tor himself declaring in express terms that the estate 
shall be subject to the payment of his debts.” * 

In this country there is no distinction between one kind of property and 
another in respect of its liability for debts. ^ Probably, therefore, upon the 
principle just referred to (which is not based upon any peculiarity in the English 
law of trusts), a charge of debts generally by a testator on his property or any 
part of it would not affect limitation. 

But the case, is, I think, materially different when particular property is 
given upon trust to pay a particular debt or particular debts. In such a case 
the trustee has a new duty, not the ordinary duty of an executor to pay debts 
generally out of property generally, but a duty to apply particular property to 
secure a particular debt, and such trusts of personality have been upheld in 
English Courts.'* 
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In Willia v. Naylor (3 Y. and 0., Ex., 208), a tesfcatcg: gave one^fifth 
of his residuary personal estate upon trust to pay certain specified C77«l debts, 
all of which were barred by limitation at the date of the testator’s death. The 
case came first before Lord Lyndhukst, G.B., and afterwards before Aldbrson, 
B., and it was held, that the effect of the will was to revive the barred debts 
(the effect of the English Statute having been to bar the remedy, not to 
extinguish the rights); that the trust was a valid trust; and that the creditors 
claiming under it were entitled as creditors, not as legatees. 

This case, it is true, was decided before Scott v. Jones (4 0. and E., 382); but 
the decision was approved and followed in an exactly similar case by Shadwbll, 
V. C., five years after Scott v. Jones (4 0. and F., 382) had been decided— 
Philips V. Philips (3 Hare, 281). 

I think the same rule is applicable in this country, and that a gift of 
property by will upon trust to pay a particular debt or particular debts creates 
a good trust. 

In the present case the testator gives the property in question to the 
defendant, and expressly directs him to discharge certain duties, one of which is 
to pay the debt of Goluck Chunder out of the property. It is true that he 
confides the active administration in the first instance (probably during the 
defendant’s minority, to the defendant’s father; but that does not relieve the 
defendant from discharging the duties imposed, so far as they are undischarged ; 
and then he says expressly, “ I have given to you the whole of the above- 
mentioned properties under the condition stated in this will.” 

This seems to me clearly a gift only on condition of discharging the trust, 
and I, therefore, think there is a trust within the meaning of s. 10 of the 
Limitation Act, and that the suit is not barred. 

Prinsep, J. —On reconsideration of this case, and after hearing further 
argument, I agree in this judgment. The contrary view I formerly entertained 
was in consequence of understanding the case of Scott v. Jones (4 G.and F., 382) 
differently from the explanation now given. The case will be remanded to the 
lower Gourt for trial. Costs to follow the result. 

Case remanded. 


NOTES. 

[AiH'pmed m appeal— Gruli Chunder v. Anand Moy^ T)6bt (1887) 16 Oal., 66—by Pnvy 
Council, where their Lordships based the decision upon a different ground, i.e., the suit was 
not barred under art. 132 of the Limitation Act as there was a charge. Referred to in 
Uemangvrt Dast v. Nobm Chand Chose (1882) 8 Cal., 788 for the position that s. 10 of 
the Limitation Act is not applicable to resulting or implied trust ] 
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Application under—Interference of Court—Illtreatment of 
Lunatic^,Accounts of Joint Property — Mitakshara, The 

husband of a lunatic’s daughter applied to the Court to 
declare his father-in-law, who was a member of joint 
' Mitsl^hara family, to be a lunatic, and appoint a manaffer 
of his property and guardian of his person under Act XXXV 
of 1658. The lunatic had an interest both in joint ancestral 
property and in property inherited collaterally, which 
might, but was not shown to, belong to him separately. 

The lower Court found that the application was made with 
a view to taking consequent proceedings for partition. 

Held ' that, it appearing that he had remained for sixteen years 
in the same house under the same guardians, and there 
being no all^ation of illtreatment, no sufficient grounds 
were shown for the Court’s interference, or the appointment 
of another guardian Of his person. Before any action can 
be taken under the Act in this respect, there ought to be 
a strong ogse made out that the change of ctffltody would 
be for we lunatic’s ben^t. Bold also, that as his daughter , 
could . not inherit his , ancestral property, and as it was 
doubtful oo]lHt«aJly{i inherited property was the 
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VII ... 606 
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XXXV OP 1868 — {continued.) * CAJLu ^ FAGS, 

separate property of the lunatic, the Court would not, 
under such circumstances, appoint a manager of the 
property: but that the guardians of the lunatic, who wore 
managers of the joint family, should, on her request, furnish 
accounts to the daughter, of the management of the 
collaterally inherited property. 

Semble .—Act XXXV of 1858 applies to the members of a 
Mitakshara family. 

Qtuxre .—Assuming the application to be made with « view to a 
partitiou of the property, and that the lunatic was declared a 
lunatic under the Act, whether a partition could be had? 


IN THE MATTER OF THE PETITION OF BHOOFENDBA NAKAIN 
ROY. BhoopendbaNabainRoyu.GreeshNarainRoy... VI ... 589 


XL OP 1868— . • < 

s. 18 —Order of CtoU Court autJiorizinf Lease of Minor’s 
Pro^rty. On an application under s. 48 of Act XL of 1858 
for leave to deal with the property of an infant, the Civil 
Court IS bound to determine the question, whether the proposed 
mode of dealing with it would, if sanctioned, bo for the benefit 
of such infant. and the petition should contain all the 
materials reasonably required to enable the Court to decide 
that question. 

, . IN THE MATTER OF THE PETITION OP SHRISH OHUNDEK 
MOOKHOPADHYA 

a 

See Hindu Law, Mitakbhaba 

• S. 28. See GUARDIAN AND MINOR 
VIII OP 1859— 

• SB. 2, 7. ‘See RES JUDICATA’ 
ss. 223, 224. See SUIT FOB PO8SEH810N 

B. 249. .See PRIVATE SALE OF PBOPEBTY ATTACHED IN 
Execution ... 

ss. 318, 323, 324, 826. See ARBITRATION 

s. 4. See Limitation Act, IX OP 1871, s. 20 

ss, 6, 8, See JURISDICTION OF SUBORDINATE JUDGE 
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418 
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166 
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340 
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B. 7 —Mortgage Decree—Sale for Arrears of Hevenue—Surplus 
Sale-Proceeds. A mortgagee brought a suit against the 
mortgagor to have a declaration of his lien over the 
mortgaged properties, and obtained a decree. He afterwards 
brought another suit against certain attaching creditors of his 
mortgagor, to have a declaration of his lien over curtain surplus 
moneys m the hands of the Collector, who, previous to th*' 
institution of the first suit, had sold certain of the mortgaged 
properties free of all incumbrances for arrears of Government 
revenue. Held, that the second suit was not barred uuder Act 
VIII of 1869, B. 7. 


1 


Held, also, ^hat the mortgage decree declaring the her over 
all tha mortgaged properties covered the surplus sale- 
proceeds then in the hands of the Collector, because these 
moneys must, as between the mortgagee and attaaihing 
creditors of the mortgagor, be taken to represent the mortgaged 
properties. • 


Knstodass Kundoo v. Ramikant Roy Chowdhry 
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B. 240. See ATTACHMENT BEFORE JUDGMENT 
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a. 269. ' See MESNE PROFITS 

X OP 1869— 
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213 

SUIT UNDER. See ARBITRATION 
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8 . 6. See RIGHT OF OCCUPANCY IN ASSAM 
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196 

8 . 78. See SUIT FOB CANCELLATION OF MOKURARl LEASE 
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XI OP 1859, s. 37 See PARTIES 

xxvn OP 1860. See APPEAL, CERTIFICATE 

TO 

Collect 
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B. |. See Civil Procedure Code^ b. 82 
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XLV OP 1860— 

tis. 114, 149, 302. See PVIDENOB ACT, ss. 30, 138 
St). 147, 148, 824. See PRACTICE 
88. 161, 166. See EVIDENCE 
s. 188. See PENAL CODE, s 188 

ss. 192, 464, CL. 2. See PENAL CODE, ss. 192, 464, CL. 2. 

8. 201. See PENAL CODE, s. 201 

8. 211. See PENAL CODE, s. 211 

8. 300, EXyEP. 5. See CULPABLE HOMICIDE 

88. 114, 872, 479, 498. 'See PENAL CODE, ss. 114, 372, 479, 

498 ... ... ... . 

8. 191. See Criminal Procedure Code, ss 118,119 
s 211. Sec False Charge 
8 211, Sec PLEA of GUILTY 
ss. 465, 511. See FORGERY 

V OF 1861, s. 29. Sec POLICE ACT, ‘^9 ... ' . . 

VI OF 1862 (B. C.) s. 10. See SUIT J’OR ARREARS OF RENT ... 
XX OF 1863, 8. 14. See RELIGIOUS ENDOWMENT ... 

Ill OP 1864 (B C.), 8. 7. See LIMITATION 
XVII Of 1864. See PUBLIC OFFICER 
‘ X OF 1865— 

8. 4. See DOWER 
8. 60. See ATTESTATION OF WILL 
s. 284. See REVOCATION OF PROBATE, PROBATE 
ILLUS. (6), s. 242. See PROBATE 
8. 256. See EXECUTION 
XI OP 1865. Bee COPYRIGHT ACT, s. 7. ... 

8. 21. See Review 

XVI OP 1865, 8. 5. See UNDER-PROPRIETARY Right IN OUDH. 
XX OB’ 1866, S3 H, 13. See PLEADERS AND MUKTEARS’ ACT, 
88 11, 13 

XIII OP 1866, h. 1. See UNDER-PROPRIETABY RIGHT IN OUDH. 

XX OF 1866, 8. 18. See REGISTRATION ... 

XXVI OB’ 1866. See UnDEB-PROPBIETABY RIGHT IN OUDH ... 

XXVII Of 1866, S8. 2, 19, 20, AND 32. See TRUSTEE ACT, ss. 2, 

19, 20, AND 32 ... ... i 

I OF 1868. See PARTITION 

XIV OP 1868, ss. 11. 21. See CONTAGIOUS DISEASES ACT, ss. 

11, 21 ... ... ... ... ... ... 

VIII OF 1869 (B.O.)— 
s. 102 See APPEAL 
8. 29. See LIMITATION 
8. 68. See BENQ ACT VIII OF 1869, &. 68 
See Landlord AND Tenant .. 

See SALE OF UNDER-TENURE 
See ARREARS OF RENT 
H. 14. See ARREARS OF RENT 
ss. 26, 37, 88. See SURVEY ... 

8. 27. See SUIT FOR POSSESSION ... ... * 

8. 30. See LIMITATION 
s. 31. See LIMITATION 

8. 62. See SUIT FOR CANCELLATION OF MOKURABl LEASE ... 

8. 68. See LIMITATION 

88. 59, 61. See EXECUTION 0F*DBCREE 

ss. 72, 74, 76, See DISTRAINT 

VII OP 1870, 8. 11, PARA. 2. See EXECUTION-PROCEEDINGS... 
8. 12, PARA. 1. See APPEAL AGAINST ORDER REJECTING 

Plaint 

SCHED. H, DIV. II, ART. 17, PT. III. See API>EAL AGAINST 
ORDER REJECTING PLAINT 
s 12. See Valuation OP SUIT 
X OP 1870— 

See Land acquisition Act 

as. 88, 8S. See LAND ACQUISITION ACT 

8.39. See LAND) ACQUISITION ACT 

XXI OP 1870, 8. a. See ATtBSTAT»N QP WILL ... 
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VI OP 1871 (B.O.) 

S. 19. See JUBISDICTION OF SUBOBDINATB JUDGE ... VI ... 6 

8,11. See JUBISDICTION ... ... ... .. VII ... 157 

8. 18. See JUBISDICTION ... ... ... ,.. VII ... 410 

Vm OP 1871, as. 49. 60- Sec OBBTIPICATB OP REGISTRATION VI ... 52 

IX OP 1871, B. 20, See LIMITATION ACT, IX OF 1871, s. 20 ... VI ... 340 

SB. 24, 27. See USBB ... ... ... VI ... 894 

S. 27. See RIGHT OF PRIVATE PERRY . ... .. VI ... 608 

SCHED II— 

Art. 31, Pt. V. See USER ... ... .. VI ... 394 

ARTS. 135, 145. See LIMITATION .. . . . VT ... 664 

ARTS. 143, 146. Sec SUIT FOR POSSESSION ... ... VI... 725 

ART. 167. See LIMITATION ACT, IX OF 1871, SCHED. I, 

ART. 167 ... ... . ... VI ... 201 

ART. 127. Sec AUffeNATION ... ... ... ... Vll ... 461 

ARTS. 167, 169. Sec EicECUTION ...* ... ... Vll... 620 

s. 649. See HIGH COURT, APPELLATE SftDE ... ... VT ... 201 

SCHED. II, ART. 16. Sec Limitation act, IX of 1871, , 

SCHED. II. Art. 16 ... ... ... ... VI ... 142 

ACT I OF 1872— 

ss. 5, 13, 14 Sec Evidence ... ... ... vi ... 656 

SB. 13, 40, 41, 43. See EVIDENCE ACT, bs. 13, 40, 41, 43 ... VT ... 171 

SB. 25, 26 See EVIDENCE ACT, 25, 26 ... ... VI ... 630 

■* ' ss. 30, 138. See EVIDENCE ACT, ss. 30, 138 ... ... VT ... 279 

s. 33* See EVIDENCE ACT, s. 33 ... ... ... VI ... 532, 774 

s. 90. See Evidence ... .. ... ... vi ... 209 

* 8.91. See Evidence ACT, s. 91 ... ... ... VT ... 762 

s. 92, provisoes 1, 6 See SPECIFIC PERFORMANCE ... VI ... 328 

•provisos. See Evidence Act, s. 92, PROVISO 3 ... VT ... 433 

8.30. Sec Confession ... ... ... . VIT ... 65 

s, 32, <CL. 1, and 8. 33. See EVIDENCE ACT, s. 32, CL. I, 

ANDs.* 33 ... ... ... ... ... Vll ... 42 

8. 65, CL. (o). See SIVIDENCE ... ... ... VII ... 98 

8.74. See PUBLIC DOCUMENTS ... ... ... VIT... 76 

8, 116. See ESTOPPEL ... . ... Vll ... 694 

IX OF 1872— 

88.1,171. See Attorney AND CLIENT ... ... vi ... i 

8.20. See Compromise ... ... ... ... vi ... 687 

88.55,107. See Sale of Goods ... ... ... vi ... 64 

8.135. See PRfNOIPAL AND SURETY ... ... ... VT 241 

8. 151. See Bailment ... ... ... ... vi ... 227 

s. 265. See CONTRACT ACT, s. 266 ... ... ... VI ... 521 

s. 56. Boo Breach OF Contract ... ... ... VII ... 474 

s. 68. See MINOR ... ... ... ... VII ... 140 

8.265. See JUBISDICTION ... ... ... ... Vll... 157 

X OP 1872— 

s. 32. See CRIMINAL PROCEDURE CODE, s. 32 ... ... VI ... 370 

8. 36. See CRIMINAL PROCEDURE CODE, s. 36 ... ... VI ... 624 

s. 64. See TRANSFER OF CRIMINAL CASE TO ANOTHER DIS¬ 
TRICT ... ... ... ... ... VI ... 491 

s. 66. See CRIMINAL PROCEDURE CODE, s.,66 ... ... VI ... 307 

ss. 82, 84. See PRIVILEGE ... ... ... ... VI ... 83 

88. 198, 467, 471, See CRIMINAL PROCEDURE CODE, ss. 

193, 467, 471 ... ... ... ... • ... VI ... 308 

8.211, See Criminal PROCEDURE CODE, s. 211 ... ... VI ... 681 

8. 227. CL. [h). See CRIMINAL PBOCBDUBB CODE, s. 227, 

CL. (h) ... ... ... ... ... VI ... 679 

bs. 248, 250, 264, 266. See EXAMINATION OF ACCUSED ... VI ... 96 

s. 369. Sec EVIDENCE ... ' ... • ... ... VI ... 714 

8. 454, ILLUS (/), See PRACTICE ... ... ... VI ... 718 

8.468. See SANCTION TO PROSECUTION ... ... VI... 440 

88. 491, 5^. See CRIMINAL PBOCBDUBB CODE, Bs. 491, 630... VI ... 886 

ss. 505, 506. See CRIMINAL PBOCBDUBB CODE, SB. 505, 506 VI ... 14 

ss. 521f02^, 630. See JUBISDICTION ...f ... ... VI... 291 
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X OF 1872— {contimied.) 

as. 118, 119. See CaiMBSAL PBOCBDUBE CODE, 

88* 118, 119 ... ... ... ... ... 

88. 144, 147, 468, 470, AND 471. See FaDSK CHABOE 
ss. 217, 218. See BECALLINO WITNESSES 
8.237. See Plea OF GUILTY 
8. 530. See BBEACH OF THE PEACE ... 

See GBIMINAL PboCEDUBE CODE, 8. 530 
VI OF 1873 (B.C.) See DAMAGES 

VI OF 1874, 8. 21. See EXECUTION OF DBCBBE 

XI OF 1874. See PENAL CODE, 8S. 114, 372, 479, 498 
I OF 1876. See DISTBESS ACT .. 

V OP 1875, 8. 45, CL. (6), AND s, 62. See SURVEY PROCEED¬ 
INGS ... ••. ... ... ••• 

« 

X OP 1875— , 

8. 76. See EVIDENCE ACT, s. 33 , 
a. 147. See DISMISSAL OF COMPLAINT... 

8.147. See JUSTICE OF THE Peace ... 
rv OP 1876, SB. 75, 77, 78, 79, 346, AND 351. See JUSTICE OF 
PEACE ... . - ... 

VII OP 1876 (B.C.) See HlNt>U LAW, MiTAKSHARA 

XII OP 1876. See COPYRIGHT ACT, s. 7 ... 

I OF 1877, ss. 17, 22, 26. See SPECIFIC PERFORMANCE 
CHAPS IV AND V. See BREACH OF CONTRACT ... 
s. 39. See DECLARATORY Decree 

а. 42. See CAUSE OF ACTION 

ni OP 1877— 

See REGISTRATION 

B. 3. See Registration 

8. 50. See REGISTRATION ... 

88. 74, 75. See DECLARATORY DECREE 
88. 49, 50. See SPECIFIC PERFORMANCE 

IV OF 1877— 

8. 124. See DISMISSAL OP COMPLAINT 

8. 129. See CONDUCT OF PROSECUTION 

8. 168. See EVIDENCE ACT, s. 33 

88. 41, 42, 43, AND 168. See SANCTION TO PROSECUTE 

X OP 1877— 

Chap. XXXVII. See ARBITRATION ... 

8. 1, TIT. “Decree.” See appeal against order re¬ 
jecting Plaint 

б. 13. See RES JUDICATA ... 

a. IS, BXPL. 6. See RES JUDICATA 

S3. 13, 244. See RES JUDICATA 

S. 15. See J&BIDICTION FO SUBORDINATE JUDGE 

8. 25. See ORDEB OF TRANSFER 

8. 43. Bee SUIT FOB RENT ... ... ... * ... 

8. 44, RULE a. See SPECIFIC PERFORMANCE 
SB, 50. 51. See PRACTICE ... ... ... ... 

88. 178, 182, 183, 647, See EVIDENCE ACT, s. 91 ... 

8. 206. See LIMITATION 

88. 223, 649. See EXECUTION*OF DECREE 

as. 230, 245, 248. See REVIVOR 

8. 234. See EXECUTION OF DECREE ... 

88. 244, 258. See EXECUTION OF DECREE 

88. 248, 811. See EXECUTION OF DECREE 

ss, 274, 276. See ATTACHMENT BEFORE JUDGMENT 

88. 276, 282, 295. See ATTACHING GBEDITOR 

88. 351, 5»3, CL. 17. See APPEAL 

88. 394, 895. See PBINOIPAL AND AGENT 

68. 540, 584. See APPEAL FROM APPELLATE DECREE 

8. 5^. See APPLICATION :^QR REHEARING 

s, 586. See PBOOEDURB. CODE, 8. 686 

s. 610. BeeAPTBAL *•« i «•>> 
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X OP 1877— {amtiwied.) I.L,B 

8.624. See»EVIBW 

Chap. xix. See Salk op Undek-tenube 
as. 11, 266. See PARTITION ... 

88, 12 AND 14. See EXECUTION OP DECREE 
8. 13. See Res JUDICATA ... 

See Burr POB POSSESSION 
EXPL. 4. See ReNT-SUIT 
88. 28 AND 31. See JURISDICTION 
8, 30. See RELIGIOUS ENDOWMENT ... ..., 

8.32. See JOINDER OP PARTIES 

88 32, 691. See RENT-SUIT 

8. 63. See CAUSE OP ACTION 

8. 187. See CIVIL PROCEDURE CODE, h, 137 

88. 230, 288, 236 AND 237. See EXECUTION PROCEEDINGS ... 

8. 244, CL. (c). 4tee EXECUTION ... • 

SB. 278, 288. See APPEAL ... , 

8. 260, 398 AND 896, SCHED, IV, FORM J57. See PRINCIPAL 
AND AGENT 

88.271,336,640. See EXECUTION OF DECREE ... 

88. 272 AND 295. See EXECUTION 

88. 274, 287, 289, 290, 291, AND 295. See EXECUTION 

88. 274, 281, 311. See EXECUTION OP DECREE ... 

88. 280, 281. See SMALL CAUSE COURT 
8. 285. See JURISDICTION ... 


' 88. 298, 297, 306, 308, AND 309. See AUCTION-SALE 
8. sij. See Execution-Sale 
Material IRREGULARITY 
1 Sale in Execution 

SB. 311, 647. See SALE OP UNDEB-TENURE 

8. 316. See Decree for Sale 

8. 396. See PARTITION 

SB. 603, 604, 606. See RECEIVER 

8. 616. See ARBITRATION 

8. 525, 688. See APPEAL 

8. 540. See APPEAL 

8 578. See VALUATION OP Suit .., 

8. 622. See APPEAL 

SCHED. IV, FORMS 118, 132, AND 133. See PARTNERSHIP ... 
88. 250, 395 AND 396 FORM 157. See PRINCIPAL AND AGENT 


XV OP 1877— 

8. 19. See ACKNOTVrLEDGMENT OF DEBT 

88. 20, 22. See PARTIES 

8. 26. See EASEMENT 

SCHED. II, ART. 47. See LIMITATION ... 

ART, 66. See BOND 

SCHED. II, ARTS. 66, 116. See LIMITATION ACT, 

XV OP 1877, SCHED. 11, ARTS. 66, 116 
ART. 86, See ACHNOWLBDGMENT OP DEBT 
ARTS. 99, 182. See LIMITATION ACT, 1877, SCHED. II, 
AHTS 99 132 ••• ••• ••• 

ARt. 120. See LIMITATION ACT, XV OP 1877, SCHED. 11, 
ART« 120 ••• ••• 

ABM. 142, 144. See PERMISSIVE OCCUPAIJON ... 

ART. 178. See LIMITATION ACT, XV OP 1877, SCHED. II, 
ART. 178 APPLICATION FOB PROBATE 
ART. 179. See LIMITATION ACT, XV OP 1877, SCHED. II, 
Art* ITQ ••• 

ART. 179, CL. 4. See EXECUTION OP DECREE 
ART. 180. See REVIVOR 
8. 2, See ALIENATION 
8. 6. See LIMITATION 

See PRINCIPAL AND AGENT 
a. 7. See LIMITATION 
8. 10. 8tee TRUST 
$. 14. LIMITATION 
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XV OF 1877— (iMitifimd.) l.h.R 

BS 14, 22. See JUEISDICTION 
B. 17. See LIMITATION ACT, 1877, s. 17 
H. 26 AND ILL. (b). See EA8WMENT ... 

BCHED. II. ART. 11. See GOODS SOLD UNDER EXECUTION . 

ART. 64. See PROMISSORY NOTE 

ART. 127. See ALIENATION 

ART. 165. See DECREE FOR SALE 

ART. 176. See ARBITRATION 

ARTS. 177, 179, AND 160. See EXECUTION OP DECREE 
ART. 179. See EXECUlTON OP DECREE 

VII OP 1878 (B.C.)— 

98. 9, 58, 74. See BBNG, EXCISE ACT, ss. 9, 58, 74 
B. 53. See BENG. EXCISE ACT, s. 5.S ... 

I OP 1879, s. 3, CLS. 9, 11, 19. See STAMP ACT, s. 3, CL8. 9, 

11, 19 ... 

XII OF 1879.— 

See Execution of Decree... 

, 8. 11. See Practice 

Action— 

CAUSE OF. See CAUSE OF ACTION 

Actions on Contract— 

ADDING PARTIES IN. Sec PARTIES 

Acts of Ownership— 

See LIMITATION ... 

Adding Defendants— 

See JURISDICTION 

Adding Plaintiffs— 

See JOINDER OP PARTIES 
Rent-Suit 

See CIVIL Procedure Code, s. 32,*Pabties 

Additional Punishment— 

See Beng. excise ACT, ss. 9, 58, 74 ... 


Adjournment— 

TO OBTAIN EVIDENCE. See PRACTICE 

Adjustment— 

OF PAYMENTS. See MUTUAL BENEFIT SOCIETY 

Adjustment of Partnership Accounts- 

SUIT FOB. See CONTRACT ACT, s. 265 

Administration— 

CERTIFICATE OP. See CIVIL PROCEDURE CODE, b. 32 
TO ESTATE OF HINDU. See Letters OF ADMINISTRA- 

••• ••• 

Administration-Bond— 

See Execution ... 
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Administration Suit— 


Supplemental Suit—Debts due by Appointed Managing Members 
under the Will of the Testaior^Ltmitatwn. A and B, two of 
the sons of one N, had been declared, in a amt brought to 
adminiater N’b estate, to be indebted to the estate ; it was also 
declared in isuit that a cMain smn of money should be set 
apart for the performance of certain religious ceremonies, and 
pEHd into Court. 



INDSX. 


ix 


« 

Admlnlsteation-Snlt — (concluded,) 

A and B died witbon^ having satisfied their debt. 


l.L.B. CAL. Aob. 


In a suit supplemental to the former suit, the descendants of the 
sons of N, amongst whom were the descendants of A and B, 
claimed to be entitled to their share in the interest on the 
funds in the hands of the Court, and sought for a division of 
such accumulation of interest. 


ffeld, that, notwithstanding that the debt due from A and B to 
the estate was barred, the descendants of A and S could not 
be allowed to share in the accumulations of interest in the 
hands of the Court without first satisfying the debt due by their 
ancestors to the estate. 


LOKEMATH MULLICK v \ ODOYCHUBN MlILIilOK ... 

... 

VII ... 

644 

STAY OP, PENDING SALE. See EXBCUSriON ... 


VII ... 

733 

AdmissibUiiy— 




OP EX PASTE DECREE AS EVIDENCE. See BENT-SUIT 

VII ... 

23* 

OP EVIDENCE. See EVIDENCE 

... 

VI ... 

247, 656 

TAKEN ON COMMISSION IN CRIMINAL CASE. See EVI- 



DENCE ACT, s. S3 


VI ... 

532 

JUDGMENT INTER PARTES. See EVIDENCE ACT, ss. 

13, 


• 

40, 41, 43 


VI ... 

171 

“ ■ PAROL EVIDENCE. See SPECIFIC PERFORMANCE 

■ • ■ 

VI ... 

328 

Admission— 




• See Evidence act, ss. 30, 138 

• •• 

VI ... 

279 

BY CONDUCT. See ESTOPPEL 

• • • 

VI ... 

794 

•to police OFFICER BEFORE ARREST. See EVIDENCE 



Act, ss. 25, 26 ... 

... 

VI ... 

530 

Adopted Son— 




See HINDU LAW ... 

... 

VI ... 

256 

Adoption— * 




See OBRTIPICATB TO COLLECT DEBTS. HINDU LAW 

• •• 

VI ... 

303 

AMONG SUDBAS. See HINDU Law ... 


VI ... 

381 

BY WIDOW. See HINDU LAW 

• • • 

VI ... 

764 

OF GRANDNEPHEW. See HINDU LAW 

• •• 

VI ... 

41 


Fraud—Adaptive son claiming Share in Estates already vested 
vn another before the date of the adoptxon,'\ Shortly before his 
death in 1862, A, by his will, gave his widow power to adopt a 
son. In consequence of fraud on the part of B, the son of a 
brother of X, in suppressing this will and setting up another, 
the will was not proved until 1874, when the widow exercised 
the power. C, tha widow of another brother, had died in 1867, 
and B had* succeeded to her estate. The adopted son now 
sued by his mother to recover a half share in C’s estate, 
alleging that his adoptive mother, m consequence of the frau¬ 
dulent act of B in suppressing the will under which the power 
of adoption was given, and by setting upaa false one, was 
unable to exercise the power of adoption before the death of C, 
and that thus he had been deprived of the opportunity of 
succeeding to C's estate. 

Held, that although B had committed fraud in suppressing the 
will and setting up a false one, and had so placed obstacles in 
the way of the adoptive mother of tiie plaintiff taking a son in 
adoption earlier, yet that, as the plaintiff was not in existence 
at the time ,the fraud was committed, such fraud was too. 
remote so far as it affected him, and that the Court, as a Court 
of Equity, could not disturb the estate which had already 
vested in B, 

3 CAL.-*i 





Ik 


Adoption— {conchtded.y 

The right to saocession is a right whk^ Tests uavtediatel; on the 
dea& of the ovmer of the property, and oannot, under any 
oirounistanGeB, remain in hbeyanoe in expectation of the bMh 
of a preferable heir net conoeiTed at the time of <^e owner’s 
death. 


X.Z..It. CiXi. PAOB. 


NILOOMUL LAHUBI V. JOTBMDBO MOBUN LAHUBI .. YU ..... 

See Hindu La'w, adoption ... ... ... .. Vll ... 

Adverse— 

POSSESSION. See DBCLABATION OP TITLE ... .. VII ... 

blOBTOAOB ... ... ... ... .. VH ... 


178 

288 

560 

894 


Advocate— 

CONDUCT OP PROSECUTION BY. See CONDUCT OP 
PB08E0UTI0N ... ... ... ... ... VI ... 59 


Agent— 

. AND PRINCIPAL. See CONSTBUOTIVE NOTICE 
RES Judicata ... ..: 

DUTY OP, TO ACCOUNT. See PBINCIPAL AND AOENT ... 

Agreement— 

EVIDENCE OP ORAL. See SPECIFIC PebpobmanCE 
for lease. See Reoistbation 
RESTRAINING PARTITION. See HINDU LAW ... 


VII ... 

199 

VII ... 

169 

VI ... 

764 


VI ... 

634 

VH ... 

708, 717 

VI ... 

no6 


Alimiation— 

ImpariihU ihv ’—Chota Napoore —Limitation Acts (/Yo/1871), 
sched. ii. c2. 127; and (JTV of 1877), s. 2, and ached, ii. 
cl. 127.] The fact that the Riaj of Chota Nagpore is an 
impartible one, does not prevent the Maharaja fpr the time 
being from alienating a portion it in perpetuity. 

Under Act IX of 1871, sohed. li, ol. 127, the limitation for a 
suit by a person excluded from joint family property, to enforce 
a right to share therein, was twelve years from the time when 
the plaintiff claimed and was refused his share. Under Act 
XV of 1877, sohed. ii, ol. 127, the limitation for such a suit is 
twelve years from the time the exclusion becomes known to the 
plaintiff. 

Held, that the period of limitation prescribed by the latter Act 
is shorter than the period ..prescribe by the former Act, within 
the meaning of s. 2, Act XV of 1877. 

NABAIN KHOOTIA C. LOKENATH KROOTIA . VII ... 461 

BY HINDU WIDOW. See HINDU LAW ... ... VI... 198,84.8 


AUuvloii— 

Bee lAMITATION ... ...* ... ... ... VII ... 

Altopatlon— 

OP DATE OP DOCUMENT. See Penal Code, ss. 192, 464, 

Oil* 3 ••• ,,, Vl ••• 

Altering Doeiiiiimt-7> 

See P&Avp I 0^^ *«» ««* aae VH ... 

Alternative ,, 

OP XMPiURONMBRIpr. Bee Bbko^ E»9I8B Act, ps. 9, S8, 74 VI ... 

' . e • * 


226 


482 

616 


575 
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JLiDfudniADt— 


I.I1.B. OAli. AlOB. 


OP BECOBO ON APPEAL.— 

A second plaintifi was added in the Court below, but no amend¬ 
ment was made 4n the record, and the suit was dismissed with 
costs. An appeal being brought, the original plaintiff failed 
to pay the costs, was m^e insollrent, and the Omoial Assignee 
declined to proceed with the appeal. It was objected that the 
appeal ought to be dismissed, there being no appellant on the 
record ; but the Court allowed the appeal to proceed, and the 
amendment ordered by the Court below to be effected. 

KEDABNAU131 DO 88 V. PEOTAB CHUNDjSB DOSS ... VI .. 

Anoestral Estate— 

MOBTGAGE OP, By PATHBB. See HINDU LAW, 

MITAKSHABA*' ‘ ... ... ... Vll ... 

Ancient Lights— * 

Enlargement of Window — Obstrnotvm — Notice — Delay —Manda¬ 
tory Jnjundvm. Where a person, who has a right to 
light from a certain window, opens a new window, or enlarges 
the old one, the owner of an adjoining house has a right to 
obstruct the new or enlarged opening, if he can do so without 
obstructing the old, but if he cannot obstruct the new without 
.. . obstructing the old, he must submit to the burden. 

A plaintiff entitled as of right to light and air through a certain 
window, subsequently enlarged it, and on the light thereto 
* being interfered with by the defendant, gave him notice to 
remove the obstruction two days after it h:^ been completed. 

* JETeZd, that he had been guilty of no delay in taking steps to 
prevent the obstruction, and that he was entitled to a mandatory 
injuhetion requiring the defendant to remove it. 

PROVABUTTY DABEB V. MOHBNDBO LAUD BOSB ... VII ... 

Appeal— ^ 

Insolvency—Refusal to grant Application to be declared Insolvent — 

Code of Civil Procedttre (Act X of 1877), ss. 851, 688, cl. 17. 

An order refusing to grant an application to be made an 
insolvent, is appe^ble under cl- 17, a. 688 of the Code of Civil 
Procedure. 

Such an order must be considered to be one made under s. 851. 

NUBBl BUKSH». CHASNI ... ... . ... VI ... 

Jurisdiction—Time from which an Order of Appomtnient dates.] 

An Assistant Magistrate convicted an aepused on the 12th 
August, and by an order of even date, such Magistrate was 
invested with power to act as a Magistrate '6f the first class, 
although tihe fadt, -that he had been so invested with full 
powers, was not communicated to him until the 2Srd idem. 

The accused appealed to the District Magistrate, and was 
acquitted. On motion made to the High Court to set aside the 
acquittal, on the ground that, after the ^te of the order of 
the Ldeutenant-Ciovemor investing the Assistant Magistrate 
with further powers, no appeal lay to the District Mi^istrate, 

— held, that even supposing the Lieutenant-Governor's order 
conferred first class powers upon the Assistant Magistrate from 
the moment it was made, it mu^-be shown before the District 
Magpstrate’s decision could be set aside, that the order of the 
Lieutenant-Govemcff was signed bdiore the conviction. 

Queere .—Whethw an order investing a Blagistrate with first class 
powers, is of any force, or unounts to an authority to exercise 
8u<^ powers, until the order has been officially communicated 
to the Magistrate? 

IN WE* MATTBB OF THE PBSmON Ot MOHAMED ESOAK. 

CmrNDBOMABWieBI>17. kOHAaCEDEBIIAlC ... .. 


626 

52 




453 



m 









Appftftl— {contirmed.) 

Order by Judge of the High Court presiding over tJie Privy Council 
Departnteni—Letters Patent, s. Vi-^JudymenJt^Certifted copy 
of Order of the Privy Council — Civil.Procedto'e Code (Act X of 
1877), s. 610. A decree afotoined on appeal by certain defen< 
danto in the High Court, was appealed to the Privy Council 
by one only of &e two pteintifis to the suit, and the decision 
of the High Court was reversed; the plaintif! who had appealed 
assigned her share in the (wder of the Privy Council to one of 
the defendants, and dalivered him the certified copy of the 
decree made in the Privy Council. The plaintiff who had not 
appealed to the Privy Council applied to the High Court for 
leave to transmit the order to the Court of first instance for 
execution of the share decreed to him, but on account of the 
assignment abovementioned, was unable to produce the certified 
copy of the decree of the Ptivf Council. The Ju^e presiding 
over the Privy Council Department in the High Court hold, 
that the production of a certified copy of the order of the 
Privy Council was excusable under the circumstances, but 
refused the application, on the ground that the decree of the 
Court of first instance, which was affirmed by the Privy 
Council, could only be executed-as a whole and not partly by 
one of the plaintiffs. 

Held on appeal jier GARTH, C.J.—That the duties of a Judge 
in dealing with the meaning of decrees of the Privy Council are 
purely ministerial, and that any order made in such ministerial 
capaoit}’ could not be consider^ a judgment, and could not, 
therefore, be made the subject of an appeal to a Bench of the 
High Court under s. 15 of the Charter. 

Per White and MiTTEB, JJ.—An order of a Judge presiding 
over the Privy Council Department in the High Court, 
rejecting an application for execution, is a final order, and is a 
judgment within the moaning of s. 15 of the Charter, and is 
therefore appealable. 

IN THE MATTER OP THE PETITION OP KAIiLY SOONDEBY 
DABIA. KAEIiY SOONDEBY DlUIIA V. HURBISH CHUNDEB 
CHOWDHRY ... 


LII.&. CUUb. FAQB. 


C 




VI ... 694 


Refusal of District Judge to recall a Certificate under Act XXVIl 
of J860.3 Ho appeal lies from an order of a District Judge, 
refusing an application to recall a certificate granted by him 
uiider Act XXVII of 1860. 


In the matter op the Petition of nanuk Pebshad. 

NANUK pebshad V. LAMiA NiTYA LAIiL ... ... VI ... 40 


AGAINST ORDER REJECTING PLAINT— 

Plaint insufficimtly Stamped—Court Fees Act {Vll of 1870), 

8. 12, para. 1, scl^d. ii, div. ti, art. 17, part in—Civil Pro¬ 
cedure Code {Act X of 1877), s. 1, tit. Decree.”'} An appeal ^ 
lies against an order rejecting a plaint on the ground of its' 
being insufficiently stamped. 

AJOODHYA PEBSHAD V. GUNOA Pebshad ... ... VI... 

AMENDMENT OP RECORD ON. Bee AMENDMENT OP 
RECOBD ON APFEAD ... ... ... ... VI ... 

CHANGE OP DEFENCE ON. See ESTOPPED BY PDEADINQ. VI ... 

PROM APPELLATE DECREE— 

Appellant dissatisfied with Findings in Judgment—CivU Pro¬ 
cedure Code (Act X of 1877), ss. 540 and 684. An appellant, 
who has obtained a deinree setting aside the decision of the 
Court of first instance, is not entitled to a further appeal to 
the High Court, on the ground tlutt he is dissatisfi^ with 
some of the finffit^ recorded in ,the judgment of the lower 
Appellate Court, & appeal from an apj^late decree under 
B. 5M‘ being strictly restricted to matters contained in the ^ 
deo^ alone. '• ^ ^ 

fCOVLASH CHUNDBB K0O8AB1 11 . BAH LAU[|'1^A0 ... VI ... 


249 

626 

55 


20 $ 
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Appeal— {fiorUirmed.) 

ORDER ON APPLICATION FOR REVIEW. Soe LlMI- 
7ATIOIl7 ... ... ... ... 

REFUSING CERTIFICATE. See GUARDIAN AND MINOR 

HEARD EX PARTE. See APPLICATION FOR Reheabino. ... 

IN CASES COGNIZABLE BY SMALL CAUSE COURT. See 

CrVlL PBOOBDUBE CODE, B. 686 

Bent-Suit under Rs. 100— Tttle — Beng. Act YIII of 1869, 
«. 103 —Cwil Procedure Code {Act X of 1877), 8. 692. A and B, 
both of whom set up a claim to certain land, brought separate 
rent-suits against the tenants. In none of these suits did the 
amount claimed exceed Rs. 100. Subsequently to the institu¬ 
tion of the rent-suits, A sued B to establish his title to the 
land in dispute. The District Judge, before whom the rout- 
suits came on apwal, allowed them to stond over until the 
decision in the sUilr between A and B. That suit was decided 
in favour of B, and the Judge then decided the rent-suits 
instituted by B in his favour, and dismissed the suits institut¬ 
ed by A. 

Held, that no second appeal would he in the rent-suits, as no 
question of title between parties having conflicting claims was 
decided in them. 

Held also, that there was no such irregularity on the part of the 
District Judge in the course which he pursued, of making his 
'■ - decision in the rent-suit depend upon the decision in the suit 
to estabhsh title, as would justify the Court in interfering 
und'er s. 692 of the Civil Procedure Code. 

• Section 102 of Beng. Act VIII of 1869 was enacted in order to 
protect parties in the position of ryot-defendants, and to 
• prevent their being dragged up to the High Court in cases 
whore the decree or demand is under Rs. 100. In such cases 
the i** intended to have the same effect as that of a 

Small Cause Court. 


I.L.a. OAL. 


VI ... 
VI ... 
VI ... 

VI ... 


DOORGA NABAIN SEN V. RAM LALL CHHUTAR ... ... VII ... 

Representative — Cwil Procedure Code X of 1877), s. 244, 
cl, (c). and ss. 278, 283. The holders of a taluq hypothecated 
certain other property belonging to them as security for the 
rent. A decree for rent was obtained against them. Prior to 
attachment, the taluqdars assigned their interest in eight 
annas of the hypothecated property to A, and made a mourasi 
lease of the remaining eight annas to him. The decree-holder 
then obtained an order for summary sale for the rent due for 
1876-77. She then attempted to sell the property hypothecat¬ 
ed to her. An objection by A was allowed. A regular suit was 
then instituted by the decree-holder against A, and it was 
dedaind that she was, after selling the taluq, entitled to sell 
the hypothecated property. The decree-holder again attempt¬ 
ed to execute heia rent-decree b^ attaching and selling the 
hypothecate property, and an objection by A was disallowed. 

Held, that no appeal lay from the order disallowing the objection, 
as A could not be considered to be a ‘ representative' of the 
taluqdars within the meaning of s. 244, cl. (c) of the Civil 
Procedure Code; and was therefore, debarred from appealing 
under ss. 278 and 288. 

RASHBEHARY MOOKHOPADHYA V. MAHABANI . SUB- 

nomoybe ■•. ... ••• ... ... VII ... 

Award—Order refusing to file Award—Civil Procedure Code {Act 
X of 1877), ss. 525, 588. Matters in dispute were referred 
to arbitration without the intervention of the Court. An 
award was made, and upon an application under s. 525 of the 
Civil Procedure Code to file the award, one of the parties showed ' 
cause why the award should not be filed, and the Subordinate 
Judge held the objection tp be good. 

Held, tlmt op appeal lay. , ^ 

SBEE RAH GHOWDHHV V. DENOBUNDHOO CHOWDHBY ... VU ... 




zMi 


A&B. 


22 

19 

548 

284 


330 


403 


>490 
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l.L.It. OAti. PAOB. 

Appeal— (conchided,) 

Dterte —Civil Proeedrere Code [AU X of 1877), s. 840— mrveff — 

Measurement — Beng, Mt VIIJ of 1^, ss. 36, 37, 38. Aff 
order made under s. 37, Bengal Bent Aot (Bet^. Act VUl of 
1869), is a decree within the meaning of the definition contained 
in the Givil Procedure Code (Aot X of 1877), and an appeal 
lies therefrom under the provisions of s. 540. 

BBOJBNDBO OOOMAB B0¥ V. KBISHNA OOOMAB OHOSB ... vn ... 684 • 


Bee BENT SUIT ... 

SECOND Appeal 

PBOM 8BTTLEMENT-PBOOEEDINGS. See SETTLEMENT 
PBOM VIOB-ADMIBALTY GOUBT OP BENGAL. See PBAO- 
!]^[0£! ••• ••• 

POINTS DECIDED ON. See PRACTICE 

« 

To PBIVT Council— dpplicafto»t,/or Leave to Appeal — Judg¬ 
ment of one Judge —Ministerial ^nd Judicial Acts—Letters 
Patent, cl. 15. The plaintiff obtained a decree in the Court of 
first instance. On appeal to the High Court, the decision of 
the lower Court was upheld, but the decree was varied m res- 
* peot of some matters relating, to 'the mode in which the relief to 
which the plaintiff was declared entitled should be granted. 
The defendant apphed for leave to appeal to the Privy Counoil, 
but the application was refused, on the ground that the judg-' 
ments in the High Court and the Court of first instance were 
in effect concurrent judgments, and that no substantial point 


vn 

VII 

VII 

VII 

vn 


148 

398 

876 

547 

703 


of law was involved in the case. The defendant appealed 

9 


under cl. 15 of the Letters Patent. 


• 

Held, that no appeal would lie. 

MANLT V. PATTEBSON 

VII ... 

' 339 

Appealable Order— 

« 

t 

See Execution ... 

Vn ... 

738 

RBCSIA^ER ••• ••• as* 

vn ... 

719 

Appellate Decree — * 

APPEAL PBOM. See APPEAL PBOM APPELLATE DECBEE ... 

VI ... 

206 

Application— 

FOB GEBTIFIOATE. See GUABDIAN AND MlNOB 

VI ... 

19 

EXECUTION OF DECBEE—Bes Judicata. An order refus¬ 
ing an application to execute a decree is not an adjudication 
within the rule of res judicata. 

HUBBOBOONDABT DASSEE V. JUOOBUNDHOO DUTT 

VI ... 

303 

OBDEB BEVOKING PBOBATE. See Pbobate ... 

VI ... 

429 

PBOBATB— LhJHtofwm Act {XV of 1877), sched. U , Art. 178.] 
The Linutatiem Aot is not applicable to an apphoation for 
probate ; suoh an appheation, iherefore, is not Imrred 1^ art. 
178 of s^ed. ii of that Aot. * 

In the mattes op the petition of isban Ghundes boy 

VI ... 

707 


BEHEABING— Appeal, Ex parte —Civil Procedure Code {Act X 
of 1877), S. -560.] An ap]^i<»nt, presenting a petition for the 
rehearing of an a^eal decided ex parte, must, at the time of 
malfing suoh application, be prepared to satisfy the Court, that 
the notice of appeal was not duly served upon him, or that he 
wag prevented by sufficient cause from attending when the 
appeal was called on for hearing. 

anunda Shaba bis^ab, alias ntomuddin Sha biswab, 

V. KEMA BBBEB 

BBVlEW,iJ>PEALPBOM OBl>BBON, See LIMITATION ... 
TO BE BEtoifet) 1N80BVBNT. See APPEAL ... 

TO BBVIEVr. '^LQHTATIOS ACT, XV DP 1877, SOKBD. U, 
A]KP.^17S ••• 

|lB$tBAntmG AtCTQBNEY |BOH CPANGIBa SIBES. 
. ;8Bef«ACpC5E ..■ '* — - . 


VI ... 
VI ... 
VI ... 

VI ... 

... 


548 

33 

168 

60 

79 


•ee 



mpBx. 


# 




Ap]p«Mrauioe— 

A peisoD alleged to be a kuxatio, though not found so under 
Act XXV of 1858, may appear either by vakeel or in person. 
UMA SUNSABI DASIv. BAM.TI HALDAR ... 

AliplioAtlOll— 

FOR EXECUTION. See EXECirriON OF DECREE... 

FOR LEAVE TO APPEAL TO PRIW COUNCIL. See 
APPEAL TO PRIVY COUNCIL 

Appointment— * 

OF COMMISSIONERS. See PARTITION 
OP PESteON TO CONVEY PROPERTY. See Trustee 
Act, SB. S, 19, 20, and 32 ... 

OP RECEIVER. See RECEIVER 
OP MAGISTRAT»,"DATE op. See APPEAL 

• 

Apportionment— • 

OF COMPENSATION-MONEY. See LAND ACQUISITION ACT 

Appropriation— 

See MAHOMEDAN LAW 


I.L.B. OAL. PeOE. 


VII ... 

242 

vn ... 

61 

VII ... 

.389 

VII ... 

318 

VII ... 

32 

VII ... 

719 

VI ... 

476 

vn ... 

586 

VI ... 

744 


Arbitration— . 

~ .Cwil Procedure Code {Act X of 1877), chap, xxxvii — Kabuliat, 

Suit for — Suit under Act X of 18^. Notwithstanding that 
ohap. xxxvii of Act X of 1877 (in reference to arbitration) does 
not refer specially to suits brought under Act X of 1859, yet, if 
* both parties to a suit for a kabuliat brought under the latter 
Act agree to refer the matters in dispute between them to 
* certain arbitrators named by them, and file a joint petition in 
the Court of the Deputy Collector, stating that they had so 
agreed,, and praying that the case may be referred to such 
arbitrators, neither of them will be afterwards at liberty to 
object to a decree made, embodying the award of the arbitra¬ 
tors, on the ground that the reference to arbitration was 
irregular, and not warranted by any of ^e provisions of Act X 
of 1877. 

When a case has been so referred, the arbitrators are at liberty to 
determine what appears to them to bo a fair and equitable rate 
of rent, and notwithstanding the amount so found is less than 
that demanded by the plaintiff in his plaint, the Court out of 
which the reference issued is not at liberty on that ground to 
dismiss the suit, but is bound to order the defendant (with the 
alternative of eviction) to execute a kabuliat in favour of the 
plaintiff, engaging himself to pay rent to the plaintiff at the 
rate determined by the arbitrators to be fair and equitable. 

KHEMNA OOWALA «. BUDOLOO KHAN ... ... VI ... 

COSTS OP. Sea CbSTS ... ... ... ... VI ... 

Award—Finality of Decree—Civil Procedure Code Act VIII of 
1859), as. 318, ^8, 324, and 825. A case was referred by 
consent to arbitration, and after having been recalled into 
Court was again referred. An award was made by the arbitra¬ 
tor and filed in Court. The defendants then objected, on the 
ground that they had no notice, after the second reference, and 
that they were not heard, and that the arbitrator had other¬ 
wise misconducted himself. These objections were disallowed 
by the Subordinate Judge, who gave a decree in the terms of 
the award. This decree was uphidd by the Judge on appeal, 

" vriio, however, found that the arbitrator bad bMU guilty of 
misoonduot. 

A < 

Held, tiiat if the decree of the first Court was not final under 
s. 895, Act Vm of 1859, all that the lower Appellate Court 
could dl6, waa to remand the case to be dealt with on its 
ineri|p; hut* inasmueh ae, thwe been^ award and & decree 




251 

■809 





DBX. 


CAL. PAaB. 


krhitn,^on—{conclude,) 

theieon, whioh was final within the terms of that section, the 
lower Appellate Court had no jurisdiction to hear the appeal or 
to express any opinion on what had passed in the first Court. 

WAZIB MAHTOM V. LVIjIT SIXGH 

Filing of Award—Time within which Award should be filed — 

* Civil Procedure Code (Act X of 1877). «. bl6r—Limitation Act 

(XVoflBTt),sched.ii,art, 176. The act of an arbitrator, in 
handing in an award tc the proper officer of the Court, for the 
purpose of the award being filed, cannot be considered as 
an ‘ application ' within the meaning of the Limitation Act. 

BOBABTS V. HABBISOK 

Armenian Widow— 

See DOWBB 

r 

Arrears— 

OF BENT, SUIT FOB. See LIMITATION 

OP Bent —Rate of Beni payable—Duty of Court—Beng. Act VIII 
of 1869. The plaintifi sued for arrears of rent for the year 
1282 at the rate of Bs. 2-8 per bigha. The defendant alleged 
^ that the rent was only fift^n annas per bigha. The Judge, 

found that the plaintiff had not proved that the rate of rent 
was Bs. 2-8 per bigha, and, without finding that the proper 
rate was fifteen annas, gave the plaintiff a decree for that 
amount. The plaintiff brought a subsequent suit for arrears 
of rent for the year 1263, when it was held by the Court of 
first instance and by the lower Appellate Court that ho could 
only recover arrears of rent at the rate of fifteen annas, that 
being the rate of “ rent payable for the previous year ’* within 
the meaning of s. 14, Beng. Act VIII of 1869. 

Held, that the decisions were wrong, and must be reversed. 

In a suit for arrears of rent, where the plaintiff fails to prove the 
rate of rent claimed in the plaint, t‘t is the duty of the Court to 
find the proper rate of rent payable by the tenant to his land¬ 
lord, and not to give a decree merely for the rent admitted by 
the tenant. 

PUNNOO SINQH V. NIBOHIN BlNOH ... 

Voluentary Payment — Mistake—Payment under a mistake. The 
plaintifis, believing that they held a four anna share, and 
the defendants the remaining twelve anna share, in a patni, 
the revenue of which was in arrears, paid to the zemindar, on 
the 6th of March 1876, a portion of the arrears corresponding to 
the share in the patni to which they considered themselves 
entitled. It was afterwards decided, in a suit between the 
parties, that the plaintiffs were not entitled to any share in the, 
patni, and that the defendants were entitled to the whole sixteen 
annas thereof. Subsequently to this decision, the defendants, 
in paying up the arrears of revenue duo on the patni, took the 
benefit of the payment made by the plaintiffs on the 8th of 
March 1876 and paid in only so much as, together with previous 
payment, made up the whole arrear. The plaintiffs then brought 
t]^ present suit to recover from the d^endants the amount 
of the payment made to the zemindar*on the 8th of March 
1876. 

Held, that the payment was not a voluntary payment, and that 
the plaintifis were entitled to recover. 

NOBiN Kk^kbna Bose v. Mon mohun ... 

' of Enhancement — Beng—Act VIII of 

l4iB9. Oabth, C. J., Pontipbx and Mittbb, 

,, 3J,. (MOItBlIt And MGDOnBDL, JJ., dissenting).—^Asnit for 

‘ Isntean mf eeiA; at sa enhanrid rate ‘brought hy All the 


VII ... 
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AppaarB— {continued.) , 

shareholders will lie, notice undor s. 1,4 of Beng. Act VIII of 
1869 having been issued at the instance of some of the persons 
entitled to the rent. 

CHUNI SIKQH V. HBEA MAHTO 

SALE FOR. See EXECUTION-SALE 
PBIOBITY 

SALE IN Execution 

SUIT FOB. See Suit FOB ABBEAB8 OP BENT 
OF REVENUE, SALE FOR. See ACT VIII OP 1859^ s. 7 ... 

Appast-- 

ADMISSION TO POLICE OFFICER BEFORE. See EVIDENCE 
Act, ss. 25, 26 ... 

OF PABDAHNASHIN LADY. See EXECUTION OP DECBEE ... 

Assam— 

BIGHT OP OeOUPANCY IN. See RlofeT OF OCCUPANCY 
IN ASSAM 

Assassment— 

FINALITY OP. See JUSTICE OF THE PEACE 
OP RENT, See ENHANCEMENT 

Assignment— 

Op police. See LIFE Policy 



Attaohing-Cpeditop— 

R%gM to Redeem Mortgage — Civil Procedure Code {Act X of 1877,) 
" ss. 276, 282, 295. An attaching creditor has not, as such, 
any right to redeem a mortgage subsisting prior to his attach- 
* ment. 


NITYE CHUBN BYSACK V. SOOBHUA CHUNDEB PAUL ... VI ... 063 

Attachment^ 


BEFORE JUDGMENT— 

Cw%l Procedure Code {Act FUr o/1859), s. 240— Objection as to 
non-compliane with requirements of s. 2S9— Burden of Proof — 
Civil Procedure Code {Act X of 1877), as. 274, 270. A suit on a 
mortgage foreclosed under Reg. XVIl of 1806, s. 8, comprising 
property attached before the date of the mortgage undor s. 81 
and the following seciions of Act VUI of 1859, was brought 
against the purchaser of the attached property, which had been 
sold under l^e decree obtained by the attaching creditor. The 
defence was, that the mortgage falling within the provisions of 
s, 240 of the Act was void as against the attaching creditor and 
those claiming under him. For the mortgagee it was con¬ 
tended, that the atttachment could not prevail, it not having been 
proved affirmatively that the requirements of s. 239 relating 
to the intimation ,of the attachment had been complied with. 

Held, that tbis objection to the validity of the attachment could 
not be raised for the first time on this appeal, even if it was 
not rather for the mortgagee, seeking to deprive the attaching 
creditor of his possession, to prove the non-observance of the 
formahties m question. • 

Semble. —A re-attachment of property after decree does not imply 
an abandoi^ent of an attachment obtained before decree. 


RAMKBI8HNA DAS SUBBOWJI V. SURPUNNISSA BEGUM 

OP SURPLUS SALE-PROCEEDS. See EXECUTION OP MOBT- 

VI ... 

129 

QAQlii ••• ••• *** 

SUIT TO SET ASIDE ORDER RELEASING. See 

• •• 

Res 

VI ... 

711 

JUDICATA 


VI ... 

559 

See Execution ... 

• • 

vn... 

553 

HINDU Law, Mitakbhara 

mi 

vn... 

52 

PBldhiTY 


vn... 

173 

BEPC^ JUDGMENT. See INSOLVENCY 

8 OAIi.— c « ’ 


vn ... 

213 






TOOOifMlTtditOl^ltY. sWl^BOSav 

&ttAStatioii~- 


IX^B. Cili. 


... TH 


Swccei^ M (X of 1866), s. SCh^Mndu Wills Act (XXI of 
1870), 8. 2. Section 50 of the Succession Act (X of 1866) 
oleaxly intends that the two attesting witnesses to a will shall 
sign their names a/ter the testator or testatrix shall have 
executed the will. 


If a tOTtatrix admits a signature on a will to be hers before a 
Registrar of Assurances, and is identified before him by one of 
the witnesses to the signature, and both the Registrar and the 
identifier sign their names as witnesses to the admission made— 


Held, that such an attestation would be sufficient to satisfy s. 50 
of Act X of 1865. 


In the matter of the PE'JITION op HURBO SUNDARI 
DABIA. HURRO SUNDARI DaBIA V. CHUNDER K.ANT- 
BHUTTAOHAR.FEE ... ... ... ... VI ... 


Httopney and Client—* 

. Attorney's Lien—Discharge by Dissolution of Partnership — 

Contract Act (IX of 1872)', ss. 1,171. Where a firm of 
' attorneys dissolved partnership after the death of a client, 

there being at that time papers and documents belonging to 
the client in their hands, and a debt due in respect of coats 
from the client to them— 

Held, that the dissolution of partnership operated as a discharge 
by the Ann, and that the attorneys were not entitled to retain 
the papers and documents until their costs were paid, but were 
bound to hand them over to the administrator of the client. 

Section 171 of the Contract Act does not give an attorney an 
absolute lien. Section 1 provides that nothing in the Act 
contained shall affect any usage or custom of trade, and, as 
no part of the English law is inconsistent with s. 171, cases 
arising in this country must be governed by the English 
authorities. According to those authorities, while the relation 
of attorney and client exists, the client may either continue 
to employ the attorney or change him. When he claims to do 
the latter, the attorney being willing to act, he cannot ask the 
attorney to give up papers in his possession without first 
satisfying the lien. The attorney has his option—he may, if 
he chooses, either go on acting for his client, or cease to set; 
if he adopt the latter course he must give up the papers. On 
the death of the client his representatives stands in exactly the 
same position with respect to the attorney as the client did. 

In the matter op Mccorkindalb ... ... vi ... 

Bee PRACTICE ... ... ... ... ' ... , VI ... 

CONDUCT OP PROSECUTION BY. See CONDUCT OP PROBE- 
CUTION ... ... ... ... ... VI ... 

LIEN OP. See ATTORNEY AND CLIENT ... ... VI ... 

Anotion-Purohasep— 

DSiCRBfi FOB SAXiB ••• 


Anotion-*8ato— 

Defo/ulting Pwrehaser, LiabUity of—Ciml Procedure Code 
(Act X of 1877), ss. 298, 297, 806, 308, and 309. The 
provisions of g. 298, Act X of 1877 (Civil Procedure Code) 
for tna.lring), a defaulting purchaser at a sale liable for any 
wfieienoyijn aresale, extend to all sales, whether of moveable 
Oi^hnmit^b^ peoperty, and also to resales held under ss. 2&1, 

StIB, and|08. ,; ^ ** 

liiAIIOHAin 9AHAI ▼» BAJEANI KgOEB » ... ... 


J * 

869 


1 

79 

59 

1 

91 


'WtiipCi 


Authopized Agent— 

See Limitation Act, XX of 1871, s. 20 

I.L.B. OAL. 

VI ... 

840 

Award— 



See Appeal ... ... ... 

See Arbitration 

PILING. See ARBITRATION 

FINALITY OP. See Res-Judioata ... 

VII ... 

.. vn... 

VII ... 

vn ... 

490 

166 

838. 

727 


Bailment— 

Passenger's Luggage — Tiaket—Conditions endorsed—Negligence — 
Regtatrattmi of luggage—Common Carriers—Foreign Steam 
Ship Campanjf—Contract Act {IX of 1872), s, 151. In a suit 
for damages for loss of passenger’s luggage by the wreck of 
a ship belonging to a foreign company, it appeared that the 
plaintiff had received a ticket in the French language, which 
on its face stated that it ought to be signed by the passenger, 
and that it W{13. issued subject to oortahi conditions on the 
back. These conditions, among other things, stated that the 
company would not be responsible for loss or damage arising 
from accidents or risks of the sea ; that the ticket was delivered 
subject to the conditions that certain articles of a specified 
nature should be made the subject of a special declaration in 
default of which the company would not bo liable ; that the 
company would not be answerable for unregistered luggage ; 
and that luggage might be insured at any of the company’s 
offices. It was not stated where registration of luggage might 
- - be* effected. The ticket was not signed by the plaintiff. The 
plaintiff alleged that he did not understand the French langu- 
• age, and that the conditions had not been explained to him 
by any person. 

• Held that the company being a foreign company were not 
common carriers; 

that tfievlaiutiff was bound by the clauses and conditions on the 
back of the p-issage-ticket; 

that none of the conditions had the effect of relieving the company 
from the consequences of their own negligence ; 

that, in order to establish a defence upon the ground that the 
plaintiff’s luggage was not registered, it was noccsssary for 
the defendants to prove, not only that the plaintiff was bound 
by the conditions, but also that they were ready and willing to 
register the plaintiff’s luggage, and that the plaintiff did not 
in fact register it; 

that as the contract was made in Calcutta, the defendants were 
bound by the provisions of s. 151 of the Indian Contract 4ct. 
MAOKILLIOAN V. The GOMPAONIE DES MESBAaBBIES 
Mabitimbs DE France... 

Bar of Remedy— , 

See UMITAMON ACT, IX OB’ 1871, s. 20 

Benefit Society— 

See MUTUAL BENEFIT SOCIETY 

Bengal Acts— 

VI OP 1862— . 

See Landlord And tenant 
s. 10. See Suit fob arrears of bent 
HI OP 1864, s. 87. See LIMITATION 

VII OF 1868. See EXECUTION OF MOBTOAOE DECREE 
vni OP 1869. See ENHANCEMENT 

S. 29. See LIMITATION 

SB. 88, 40— 

Order theU Tenures have lapsed—Procedure to enforce Attendance 
of Wt^sses in Proceedtngs for Measurement of farads. The 
Gol]§cto>, in proceedings for nwasureine^t of lands under s. 38 


VI ... 
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Bengal Acts— (cmti^med,) 

VIll OF 1869— {continued.) 

of Bong. Aot yni of 1869, cannot be said to have made a 
“ due enquiry,” and therefore should not make an order under 
that section that the tenures have lapsed, until he has made 
use of all the powera given him by s. 40 m order to procure the 
attendance of witnesses. 

Madhub Dos3 v. Jogendbo Nath Roy ... ... VI ... 678 

s. 68— 

Lxmttation—Execution of Decree—Delay and Lachee — Costs, 

In a suit for arrears of rent under Beng. Act VIII of 1869, a 
decree was obtained, on the 30th June 1876, for a sum which 
with costs amounted to less than Bs. 500. Application for 
execution was made, in December 1877, against property other 
than that for which the rent was due; but was, in the first 
Court, opposed successfully by the judgment-debtor, on the 
ground that the undertenuie shofild first be proceeded against, 
though such undertenure had i>lrcady been sold away in 
execution of another decree, and the execution-proceeding was 
struck oil on the l5th March 1878, and the property released 
from attachment. The judgment-creditor appealed, and was 
successful both in the lower Appellate Court and the High 
. Court, the latter decision being dated 26th February 1879. 

The costs awarded him la these proceedings, if added to the 
amount of the decree, would amount to a sum of more than 
Bs. 500. The next application for execution was made on 19th 
August 1879. 

Held, that the costs of the appeals in the execution-proceedings 
should not be added to the decree; and, therefore the decree 
being for loss than Bs. 500, the provisions of s. 58, Beng. 

Aot VIII of 1869, applied to it. 

Held also, that the attachment having been removed in March 
1878, the execution of the decree was barred under that . ' 
section. 

The question of due diligence on the part of a judgment-creditor 
can be gone into on a second appoi>l. 

KADUBdBINI DABYA V. KOYLASH CHUN0BR PAL CHOW- 


DHBY 



VI 


554 

See ABBEABS OF BENT 
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298 

See SALE OP UNDEB-TENUBE 
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163 

S. 14 . See ABBEAB8 OF BENT 



VII 


683 

SS. 25, 37, AND 38. See SURVEY 



VII 


684 

8. 27. See SUIT FOR POSSESSION 



VII 


442 

s. 30. See LIMITATION 



VII 


89 

s. 31. See LIMITATION 
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690 

S. 52. See SUIT FOR CANCELLATION OF MOKUBABI LEASE 


VII 


566 

8. 58. See LIMITATION 
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127 

ss. 59, 61. Boo Execution of Decree 

• • • 


vu 


748 

ss, 72, 74, 76, See DI 8 TBAINT 
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26 

8.102. See APPEAL 

... 


VII 


380 

VI OP 1871, 8 19— 

Sec JURISDICTION OP SUBORDINATE JUDGE 


... 

VI 

• • * 

6 

VI OP 1873. See DAMAGES 

V OP 1875, 8. 45, OL. (5), AND s. 62— 

... 

... 

VII 

• •• 

505 

See SURVEY PROCEEDINGS ... 

IV OP 1376, BS. 76, 77, 78, 79, 346 , 351. See JUSTICE OP THE 

VI 

• •• 

453 

Peach 
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322 

VII OP 1876. See HINDU LAW, MlTAKSHABA 
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369 

VII OP 1878— 

See Beng. Excise Act, ss. 9, 58, 74. excise 

... 


VI 

... 576, 

621, 

832 


EXdSE Act {Beng, Aot VII of 1878), ss. 9, 58, 74— Introduc¬ 
tion into Calcutta of Spxriittoua Lxquor manufactured else¬ 
where—Linuts , fixed by Collector—Additional Punishment 
-^Uemahve Sentence of Impnson^nt. T^e provisions of s. 74 
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Bengal Aoto — (oontimied.) 1.I1.B. cal. 

Vm OF 1878— (continited.) * 

ol the Beng. Ezise Act as to additional punishment, whore 
there has been a “ previous conviction for a like offence," 
contemplate merely the case of the offender having been 
already convicted of an offence punishable with a fine of 
Bs or upwards, and being again convicted of another 
offence punishable with the same punishment; it is not 
necessary that he should have been previously convicted of the 
same offence. 

The accused were sentenced by the Presidency Magistrate, under 
ss. 68 and 74 of the Beng. Excise Act, to a fine of Bs. 2C)0 each, 
in default to three months' imprisonment, and in addition 
to BIX months’ imprisonment, which was the maximum term 
that could be awarded under s. 74. Held, that the sentence of 
imprisonment was not m excess of the powers given to the 
Magistrate by s. 12 of the Presidency Magistrates’ Act, the 
imposition ol the additional seutoiico of* imprisonment not 
affecting the Magistrate’s powers as regard^ the original 
sentence imder s. 6^8. 

No limits with regard to any distilleries in Calcutta having been 
fixed under s. 9 of the Act within which spirituous liquor 
manufactured otherwise than in that particular distillery, shall 
be introduced or sold without a special pass, and the fixing 
of such limits being necessary to a conviction of an offence 
under s. 68, the convictions in this case were set aside. 

'• ■ Bam Ghunlbb Shaw v . The Empress ... ... VI ... 

.Beng. Excise act (Beng. Act F7Jo/1878), ss. 15, 59, 60— 

Sec EXCISE ... ... ... ... ... VI ... 

•b. 53— 

Bale by JAcensed Vendor contrary to Terms of hts License. 

Section, 58 of the Beng. Excise Act docs not apply to sales 

by a licensed vendor contrary to the terms of his license 
That section provides for a broach of the condition of a license 

not covered by the second clause of s. 59 of the Act. 

• 

The Empress « Noboooomar Pal ... ... ... VI... 
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676 

832 


621 


Bidding— 

DISSUADING PUBCHASEB PBOM. See MATERIAL 


IRREGULARITY ... ... ... ... VII ..i 

Bill of Exchange— 

See PROMISSORY NOTE ... ... ... ... VII ... 

Birt Sankalp— 

See UNDER-PROP|tIBTARY Bight IN OUDH ... ... VI ... 

Boats— 

BIGHT OP PASSAGE FOB. See EASEMENT ... ... VII ... 

Bona Fides— • 

PBOOP OP. See ONUS PBOHANDI ... ... ... VI ... 


346 

256 

218 

145 

268 


Bond— 

„ Description of Property—General Words — Begistration. In 
consideration of a loon, A«gave a bond, by which he covenanted 
" not to alienate the property ol himself and his daughter, or 
the rest of his own property, until the loan secured by the bond 
was paid." The bond was recorded under the Begistration Act 
in the book numbered “ four ” required to be kept by the Act. A- 
subsequfintly sold his immoveable property, and the conveyance 
was recoiled in the book number|d " one, ' ’ in which documents 


tv 
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I.XmU. VAaH. 

‘(eontinmd.)* 

relating to immoveable property have to be recorded. In a enit 
by the bond'oreditor against the purchaser seeking to establish 
a lien on A’s immoveable property by virtue of the bond— 

Held, that the general words nsed in the bond were not sufficient 
to give a lien upon any specific property, and that the fact that 
the bond had been recorded in book “ four ” showed that it was 
not the intention of the parties that the immoveable property 
of the debtor should be charged. 

NAJIBULJUA MUI/LA V. iTUSIB MI8TBI ... ... ... VII ... 196 

ALTERATION IN. See PBAUD ... ... ... VII ... 616 

, SECONDARY EVIDENCE OP. Sec EVIDENCE ... ... VII ... 98 

Limitation Act (XV of 1877), s. 25, sched. ii, art. 66. Where 
a bond, by its terms, stat^ .that money advanced should bo 
repaid on the 30th Pons 1283 B.S., and it so happened that, in 
the year 1283, the month of Pous consisted only of twenty- 
nine days (the 29th Pous, answering to the 12th January 1877), 
held, that a suit brought on the 13th January 1880 was in time. 

ALMAS BtNEE v. MAHOMED RWA ... ... ... VI ... 239 

Bdoks and Papers— 

ACCESS TO, FOB PURPOSES OP ACCOUNT. Sco PBINCIPAL 

AND AGENT ... ... ... ... ... VI ... 754 

Breach of— 

CONTRACT— 

Raa \rT 

COMPENSATIOn' por. Be^ Limitation act, XV OP 1877, 

SCHED. II, ABTS, 66,116 ... ... ... VI ... 

VENDOR’S REMEDY FOR See SALE OP GOODS ... VI ... 

COVENT— 

Raa rSftVTRMAKT VTT 

COV^InANT in LEASE. See' LIMITATION ACT, XV OP 1877,’ 

SCHED. U, ABT. 120 ... ' •. ... ... VI ... 

THE PEACE— 

Criminal Procedure Code (Act X of 1872), s. 530—Omission of 
Magistrate to record Prelwiinarg Proceeding. In order to 
justify a Magistrate in interfering under s. 530 of the Criminal 
Procedure C^e, it is necessary that he should be satisfied that 
there exists a dispute concerning land which is likely to induce 
a breach of the Peace, — i.e., there must be a reasonable apprehen¬ 
sion that a disturbance of the peace is likely to occur, rendering 
it necessary for him to take immediate stops to prevent it, 
and not merely that it is probable a breach of the peace may 
occur if proceedings unddr s. 530 be not taken. 

Queere .—Whether it is necessary that a preliminary pto^eeding 
«6hoald first be recorded to give the Magistrate jurisdiction ? ' 

Damodub BIDDVADHUB MOHAPATEO V. Syamanund Dby VII ... 

THE PEACE, DISPUTE LIKELY TO CAUSE. See CBIMINAL 

PBOCEDUBE Code, ss. 491, 536 ... ... ••• VI... 886 

TRUST— 

Mixing Trust Funds with Money of Trustees—Commission on 
Trust Moneys. It is a grave breach of duty in trustees, or 
a^inistraiors taking oirt letters of sidministration to estates 
in this country under powesrs-of-attornoy from executors or 
noxt-of-kin abroad, to mix the incomes raised by them from 
trust-froperties, or the funds of the estate, m one common 

' fund with their own moneys, and such a course of dealing 
may eiq^ose the trustees or administrators to criminal as well 
IMS civil liAbi4ties. ^ 

IN TSB MATTBB OP 'IHB PETITION OP p. OOWIE ... « ^1 ... 
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Bl!«aoh of— ifimtinued.) * 

Impossibility to perform a portion arising after Execution—Suit 
to cancel such portion—Contract Act (IX of 1872), a, 56— 

Specific BeUef Act (I of 1877, chaps, w and v. A contract 
was entered into between the plaintiff and the defendant, by 
which the plaintiff agreed to cultivate indigo for the defendant, 
for a ap^ified number of years, m certain specified lands 
, situated in different villages, with respect to portion of which 

lands the plaintiff was a sub>tenant only. Subsequently, 
during the continuance of the contract, the plaintiff l^st posses¬ 
sion of those lands, through his immediate landlord having 
failed to pay the rent, and having been in consequence ejected 
therefirom by the owner. In a suit by him, under the above 
circumstances, to have so much of the contrct as related to 
those lands cancelled, on the ground that it had become 
impossible of performance through no neglect on his part— 

Held, that such a.paso came within the provisions of Gl. 2. s. 56 
of Act IX of 1872 (Contract Act), and that the more fact that 
the plaintiff could have p.iid up the debt due by his immediate 
landlord and so retained possession of the land, was not 
sufficient to constitute such an omission or neglect on his part 
as to take it out of the provisions of that section. 

Held also, that chap, iv of Act I of 1877 (Specific Eclief Act) 
did not apply to such a case, but that the plaintiff was entitled 
to the relief he sought under s. 40 of that Act, inasmuch as 
the contract was evidence of different obligations—vir., to 
cultivate indigo in different villages. 

INDEB PBBSHAD SINGH V. CAMPBELL ... ... ... VII ... 


British Subject— 

See PRIVILEGE... ... ... ... ... VI ... 


BHtish TerPitopy— 

I'ROPEETY STOLEN BEYOND. See CRIMINAL PROCEDURE 
Code, s. 66 

Burden of Proof— * 

See Attachment BEFORE Judgment ... 

Butwara— 

See PARTITION 

Calcutta— 

ENGLISH LAW HOW FAR APPLICABLE IN. See Dower ... 

Carriers— 

LIABILITY OP, FOR NEGLIGENCE. See BAILMENT 

Causes of action— 

Declaratory Decree — Specific Belief Act (1 of 1877, s. 42 — Civil 
Procedure Code (Act X of 1877), s. 63. In a suit for con- 
firmation of possession and declaration of title in respect of 
land, where the plaint did not disclose any facts from which 
it could be said that the defendants denied tl^e plaintiff’s title, 
but from the proceedings in the original cause it was establish¬ 
ed, that, before the suit was brought, there was a dispute 
existing between the parties as regards the title, and that a 
decree m favour of the plaintiffs had been passed by the original 
Court qn the merits of the case— 

Held, that though, the plaint might have been rejected in the first 
inatannA under s. 63 of the Civil Procedure Code, on the ground 
that it did not disclose any cause of action, it was too late 
for an Appellate Court to reverse the decree solely on that 
ground, vnthout being satisfied that no such cause of action was 
established on the evidence. 

SQAB^MEO BOTAD «, TABBE|IAI ... 
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Causes of Kction^icontinued.) '§ 

See DECLABATOBY DECBEE ... ... ... VII ... 736 

SPLITTING OP. Sefe JURISDICTION ... ... ... VII ... 789 

JOINDEB OF. See JURISDICTION OF SUBORDINATE JODOE. 

Specific Performance ... ... ... ... VI ... 6,828 

Caveat— 

See PROBATE ... ... ... ... ... VI ... 460 

♦ 

Certificate— 

APPEAL PROM ORDER REFUSING TO RECALL. See 
APPEAL ... ... ... ... ... VI ... 40 

APPLICATION FOR. See GUARDIAN AND MlNOB ... VI ... 19 

OP ADMINISTRATION. See CIVIL PROCEDURE CODE. s. 32, VI ... 370 

REGISTRAR— 

Regxstratvm Act {VIII of 49, GO. Where a Registrar 

of Assurances has intentional^ and deliberately issued a 
certificate of due registration of a document, with knowledge 
of certain facts relied on as affecting his power to grant the 
certificate, the Courts are bound to accept such > certificate as 
due proof of registration, and cannot go behind it for the 
purpose of satisfying themselves that the Registering Officer 
has strictly conformed with all the provisions of the Act. 

SHEO SHUNKUR SAHOV V. HiRDBY NARAIN SAHU ... VI ... 26 

SALE. See MESNE PROFITS ... ... ... ... VI ... 218 

TO COLLECT DEBTS, RIGHT TO— ' 

Act XXVIl of 1860 —Questum of Validity of alleged Adoption — 

Title. A, alleging himself to be an adopted son, opposed the ^ 

application for the' grant of a certificate under Act IQCVII of 

18^ to By who, irrespective of the alleged adoption, would be 

the legal lineal heir of the deceased. The Court before whom 

the application was made refused the grant of the certificate, ' ' 

on the ground that sufficient pnmd facie evidence existed 

establishing the validity of the adoption. On appeal heldy that 

the Appellate Court, concurring with the opinion expressed by 

the Court of first instance in respect of the factum of the 

adoption, would not be justified in setting aside the decision, 

on the ground, that such Court was wrong m entering into 

and deciding the question as to the validity of the adoption. 

On an application for the grant of a certificate under Act XXVII 
of 1860, which IS opposed by a party, who allies he has a 
preferable title to it, the Court should adjudicate the question 
of title, with a view to determine which party has the 
preferential right to the certificate. 

In the matter of the Petition of shbbtanath 
MOOKBRJB. SHEETANATH MOOKERJBB V. PROMOTHONATH 
MOOKEBJBB ... ... ... ... „ ... VI ... 303 

Gtrtifioate— 

UNDER ACT XL OP 1858. See HINDU LAW, MITAKSHARA ... VII 369 

Change of defence on Appeal.— 

See Estoppel by Pleadings * ... ... ... VI 5 6 

Charge of Debts— 

BY TESTATOR. See TRUST ... ... ... ... VH .. 772 

Charge to Jury— 

In summing up the case to the jury, the Judge omitted to call 
„ their attention to the evidence of the witnesses for the defence. 

This eividenoe appeared to the High Court to be untrustworthy. 

Beld, that the summing up was not defective on account of this 
omission on the part of the Judge. , 

IN TBE Matter of the petition of boohia Mohato. 

TheEMPBM is 0 . Roohia^ohato .c. ..." vn ... 42 
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ChftVjSat— 

ADDED AT SESSIONS. Sea EVID ENCR ACT, s. 83, OL, 1, 

AND 8. 88 ... Vn 43 

Chartsp Act— 

8. 16. See SANCTION TO PE08ECUTH ... ... ... VII ... 447 

' Chattels— 

MORTGAGE OF. See INSOLVENT ACT, a. 23 ..., ... VI ... 683 

Children, gift to— 

ON ATTAINING TWENTY-ONE. See WILL ... ... VII ... . 218 

Chota Nagpore— 

ALIENATION BY^ MAHARAJAH OF. Sge ALIENATION ... 

Civil Court— 

CRIMINAL PROSECUTION PENDING APPEAL IN. See 
Criminal Procedure Code, sb. 193, 467, 471 ... 

DECISION ON TITLE BY. See CRIMINAL PROCEDURE 
Code, as. 491, 530 
ACT. 8, 11. See JURISDICTION 

Civil Procedure Code— 

- ACT X*OP 1869— 


1859, ss. 228, 224. See SUIT FOR POB8BBSION 
• 8. 240. See PRIVATE SALE OP PROPERTY 

ATTACHED IN 

VII , 

418 

Execution 

• •• 


VII 

107 

• ss. 318, 828, 824, 325. See ARBITRATION 



vn 

166 

ACT X OP 1877—Chap. XXXVII. See ARBITRATION 
s. 1, Tit. “Decree.” See appeal against 

Order 

VI 

251 

RB.TECTINO PLAINT 
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VI 

249 

ss. 2, 424. See PUBLIC OFFICER 
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SB. 11, 265. Bee PARTITION... 



vn 

153 

SB. 12, 14. See EXECUTION OF DECREE* 



VII 

82 

s. 13. Bee RES JUDICATA ... 
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319, 716 

ss. 13, 244. See REPRESENTATIVE 



VI 

777 

s. 18, EXPL. 5. See EES JUDICATA 

• • • 


VI 

31,49 

B. 13. See RES JUDICATA ... 



vn 

214 

Suit fob possession 



vn 

881 

EXPL. 4. See BENT-SUIT ... 
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vn 

28 

s. 15. See JURISDICTION OF SUBORDINATE JUDGE 


VI 
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S. 25. See ORDER OF TRANSFER 



VI 

30 

ss. 28, 31. See JURISDICTION 
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VII 

789 

8. 30. See RELIOIOUS ENDOWMENT ... 
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VII 

767 


8. 32 —Adding Parties as Plaintiffs—Act XXVJI of 1860, s, 2— 
Holder of Csrtifieate of Administration. A sued as only son 
and heir of his father B. C, the widow of B, having, with the 
concurrence of A, taken out letters of administration to B’s 
estate, was, on the application of A at the hearing of the suit, 
made a oo-plainti£E under s. 32 of the Civil Procedure Code. 

Held, that C ought not to have been joined as a plaintiff in the 
suit, inasmuch as A had no right at all to sue. 

Section 82, as far as the addition of plaintiffs is concerned, only 
applies to those cases in which the original party who brought 
the suit had some title to sue. 

Per PONTIPBX, J.—The power given by s. 27 of .the Code ought 
to be exercised before the first hearing of the case. 

Held also, that s. 2 of Act XXVH of 1860 prolfibited A from 
suing ifione, for although he was, no doubt, beneficially 
entitled to recover it, yet there was no vexatious or fraudulent 
withholding of the debt within the meaning of that section. 

3t!AL.-d • • • 
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VI .. 808 

VI .. 835 
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Civh ProMdare CodA— {continued) 

ACT X OP 1877— 

Per Gabth, C.J.—A debt cannot be said to be “ vezatiously 
withheld ’’ vdthin the meaning of that section, simply 
because the debtor omits to pay it. 


OHUMDEB COOMAB BpTf V. GOCOOL CHCNIIEB BHUTTA- 


OHABJEE ... ... 

• •• 

• •• 

• * • 

VI ... 

870 

8. 32. See JOINDER OF PARTIES 
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88. 82, 591. See RENT-BUIT 
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ee 
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148 

s. 43» See SUIT FOR BENT ... 
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VI ... 

791 

B. 44, RULE a. Bee SPECIFIC PERFORMANCE 
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VI ... 

328 

88. 60, 61. See PRACTICE ... 
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VI ... 

676 

8. 68. See CAUSE OF ACTION 
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343 


s. 137 —Summons io compel attendance of witnesses—Summons to 
produce Documents. In all oases in which parties apply for 
a summons to compel the at^ndance of witnesses, or a 
summons to produce documents, or apply to have a document 
sent for under s. 137 of the Code of Civil Procedure, the Court 
ought not to refuse such application, merely because in its 
opinion the witnesses cannot be present, or the documents 
' cannot be produced, before the termination of the trial. 

KBISHNA CHUBN BAISACK f. PBOTAB CHUNDEB SVBMA ... VII ... 560 

SB. 178, 182, 183, 647. See EVIDENCE ACT, s. 91 ... ... VI ... 762 

s. 206. See LIMITATION ... ... ... ... VI ... 22 

88.223,649. See EXECUTION OF DECBEE ... ... VI ^.. 513 

SB. 230, 245, 248. See RevivoB .. ... ... VI... 504 

ss. 230, 286, 236, AND 237. See EXECUTION FbocEEDINGB ... VII ... 566 

s. 234. See EXECUTION OF DECBEE ... ... ... VI ... 479 

B. 244, 258. See EXECUTION OP DECBEE ... .. VI ... 786 

8. 244, CL. (c). See EXECUTION ... ... ... VII ... 733 

SB. 248, 311. See EXECUTION OF DECBEE ... ... VL... 103 

as. 250, 896, 896, SCHED. IV, POEM 157. See PBINCIPAL AND 
AGENT ... ... ... ... ... VII ... 654 

88.271.336.640. Bee EXECUTION OF DECBEE ... ... VII... 19 

SB. 272, AND 296. See EXECUTION. ... ... ... VII ... 553 

SB. 274, 276. See ATTACHMENT BEFOBE JUDGMENT ... VI ... 129 

88. 274, 287, 289, 291, AND 295. See EXECUTION ... ... VII ... 34 

ss. 274, 289, 311. See EXECUTION OP DECREE ... ... VII ... 466 

ss. 276, 282, 295. See ATTACHING CREDITOR ... ... VI ... 663 

ss. 278 and 283. See APPEAL ... ... ... vil ... 408 

ss. 280, 281, See SMALL CAUSE COURT ... ... VH ... 608 

8. 286. Bee JURISDICTION ... ... ... ... VII ... 410 

SB. 293, 297, 306, 308, 809. See AUCTION SALE ... ... VII ... 387 

B. 311. See Execution sale ... ... ... vil ... 723 

MATERIAL IBREGULABITV ... ... ... ... VII ... 346 

See SALE IN EXECUTION ... ’ ... ... ... VII .. 780 

as. 311, 647. See SALE OF Undeb-tbnubb ... ... VII ... 168 

s. 316. See Decree FOB SALE ... ... « ... vil ... 91 

SB. 851. 588, OL. 17. See APPEAL ... ... ... VI ... 168 

ss. 894, 396. Bee PRINCIPAL AND AGENT ... ... vi ... 764 

8. 396. See PARTITION ... ... ... ... yil ... 318 

B8. 508,604, AND 506. See RECEIVER ... ... ... viI ... • 719 

s. 616. See ARBITRATION ... <. ... ... ... ... 333 

SB. 626,688. See APPEAL ... ... ... ... yil ... 490 

88.640,684. Bee APPEAL FROM APPELLATE Decrees VI... 206 

8.640. See APPEAL ... ... ... ... VII ... 684 

8.660. See APPLICATION FOB Rehearing ... ... VT 648 

8. 578. See VALUATION OF SUIT ... ... ... VH ...‘ 348 

8. 686 —Appeal in cam oogmsable by a Small Cause Court. 

A was the ^rc^rietor of nine aamgs of a mousa, B and his 
family of one anna, and 0 and others of the remaining six aimas. 

B and his fiunily having oocupied and enjc^ed, to the exclusion 
of th^ co-shareholdprs, fifty-four bighas of mouaa, 
to pay any rent in res^^ of sudi oooupa|iou. A instituted a 
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P^E, 


suit against them (making 0 and the other holders of the six- 
anna share defendants to the suit) to recover the sum of 
Rs. 412*8 of the sum justly due to him after making all proper 
deductions, including as well the share of the rent of the fifty- 
four bighas to which the six-anna shareholdars were entitled, 
as also the share which B and his family were entitled to 
retain as proprietors of a one-anna share. Held, that the facts 
showed an implied contract on the part of B and his family 
to pay to their co-shareholders whatever, upon taking an 
account, should appear to be due to them; and that, inasmuch 
as the tptal amount sought to be recovered in the suit by A did 
not exceed 500 rupees, the suit was one which might have been 
broi^ht in a Small Cause Court, and therefore the plaintifi had 
no right of secondisppeal to the High Court smder s. 586 of the 
Code of Civil Procedure. 


ASMAN BINOH U. DOOBOA BOY .... 

8 . 610. See APPEAL 

8 . 622. Bee APPEAL 

8 . 624. See REVIEW ... ... ... 

8 . 649. See HlOH COUBT, APPELLATE SIDE 

CHAP. XIX. See Sale ok Undeb-tenuee 

SCHED. IV, Poems 118, 132, 133. See PAKTNEESHIP 
^ Poem 167. See Pbincipal and Agent 

VI ... 

VI ... 

vu ... 

VI ... 

VI ... 

VII ... 
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330* 

236 

201 

163 

428 
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Civil Suitr- 

INJUNCnON IN. See PENAL Code, a. 188 

VI ... 

445 

Claim— 

•as collateral heir. See Common ancbstoe 

VI ... 

626 

Client— • , 

ORDER DIRECTINO HIM TO PAY COSTS. Sec PEACTICE. 

VII ... 

401 

Co-Contraotors — 

JOINDER OP. See PARTIES ...* 

VI ... 

815 

Collateral Heir — 

CLAIM AS. Sec COMMON ANCESTOR ... 

VI ... 

626 

Collusion — 

WITH WIDOW. Sec HINDU LAW 

VI ... 

764 

Commission — 

EVIDENCE TAKEN ON, WHEN ADMISSIBLE IN CRI¬ 
MINAL TRIAL. See EVIDENCE ACT, s. 33 

VI ... 

532 

Commissioner—- • 

APPOINTMfcNT OP. See PARTITION ... 

VII ... 

^8 

Commitment — 

BY SESSIONS JUDGE. See PENAL CODE, as. 114, 372, 
479, 498 ... ... ... ... ... 

VII .. 

662 


Common Unoestor— 

Claim as CollaUral Heir — Evidence. Where the plaintiff 
claimed as paternal uncle’s grandson and only heir of N, and 
the evidence showed that ATs father was one of three brothers, 
but it was not stated in the plaint, nor shovm by the 
evidence, who was the father of the three brothers— held, that 
the suit ought to be dismissed, it being incumbent on the ■ 
plaintiff, claiming as a collateral heir, to show who the 
oomm^ ancestor was from whom he derived title. 

KEDABNAVTB DOSS V. PEOTAB CHUNDEB DOSS ... VI' 626' 
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Cki^Unon Caprieim-*- 

Bee BA1I.U1BNT 

VI ... 

237 

Compeiuatlon— 

FOR BREACH OP CONTRACT. See LIMITATION ACT, XV 

OF 1877, fiCHBD. 11, ABTB. 66, 116 

TO ACCUSED. See CRIMINAL PROCEDURE CODE, S. 211 ... 

VI ... 
VI ... 

94 

681 

Compensation-Honey— 

APPORTIONMENT OP. See LAND ACQUISITION ACT 

VII ... 

586 

Competent Coovt— 

See Res Judicata 

VI ... 

406 

Complaint— 

DISMISSAL OP. See False Charge 

VII ... 

308 


CompromiBe— ^ 

Suit to set aside—Fraudulent Be 2 )resentatiom—Sanctum by 
Court of Compromise entered into by a Mtnor^Misapprehemion 
or mistake as to Material Facts—Contract Act (IX of 1872), 
s. 20 —Inquiry as to whether it would be for benefit of M%nar to 
set aside Compromise. The plaintiff, a mmor, was, as daughter 
and one of the heirs of A, entitled to 7*24ths of his estate. 
The value of ^’s estate was uncertain, and depended on 
whether or not A had been a partner in business with ilf, and 
whether or not a sum of Bs. 30,000 had been paid by df to ^ 
in satisfaction of all claims which A had against JIf in respect 
of the estate of X, a deceased brother of A and a former partner 
in the same business. M having, on A's death, possessed 
himself of all the estate of A, the plaintiff brought a suit 
against M, in which a decree was made, ordering an account 
to be taken of the estate of A which had come into the 
hands of M. Pending such account, M died, leaving a will, 
by which he appointed the son of A and another his executors, 
and the suit was revived against them. In their application 
Ifor probate they stated that the vUue of JlTs estate, so far at 
they had been able to ascertain and were aware, was 
4,41,000. Shortly after probate was granted, n^otiations 
were entered into between the executors and the advisers of 
the plaintiff for a compromise, and a petition was, with the 
concurrence of the executors, presented by the plaintiff to the 
Court, asking for its sanction to the terms agreed upon by 
the parties, which were, that the plaintiff should receive 
Rh. 20,000 in full of all demands, and Bs. 5,000 for her costs of 
suit. This petition took, as the value of M’s estate, the 
amount stated by the executors in their application for pro¬ 
bate, and stated that the value of A’s estate, in case the 
abovementioued payment by M was proved, would be 
Bs. 30,000, and in case it was not proved, then a moiety df the . 
estate of M ; and that, considering the difficulties the plain¬ 
tiff had to meet in proving her case, and with a view to 
put an end to further trouble, litigation, and expense, the 
above terms had been agreed to on her behalf. These terms 
of compromise were sanctioned by the Court on the 11th 
September 1676. Shortly afterwards, further property was 
discovered belonging to the estate of M, The plaintiff brought 
a suit against the exeoutors to set aside the compromise, allying 
that the terms had been 'accepted by her on the faith of the 
representation made by the executors in their application for 
probate, and charging them with wilful and fraudident conceal¬ 
ment. There was evidence to show that some of the property 
subsequently discovered was such that the defendants as 
executors ought Jo have known, even if they did not of its 
exietence at the time of the compromise. Held, that even 
timugh the^exocutoin had no snoh toowledge, and there was no 
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actual fraud, yet there waa such culpable iguorance and n^leot 
of duty on their part as to amount to fraud, and carry with it 
the consequences of knowledge, and as the compromise h^ in 
consequence been entered into by the parties and sanctioned by 
the Court under a misapprehension of material fact, the plaintiff 
was entitled to have the compromise set aside, and the parties 
restored to their rights in the former suit at the time it was 
* effected. 


CAL. 


Per PONTIFEX, J.—^Zn cases where the sanction of the Court is 
required, as where there is an infant concerned, each party is 
bound to see that the materials on which the sanction of the 
Court IS asked for are unimpeachable. 

Per PONTIPBX, J.— Qfuere .—Whether in this suit, if the 
qnestions were found to arise, it would be necessary for the 
Court to oonsidei;,. .whether it would be for the benefit of the 
minor that the compromise should be set a%ide ? 


Per GabtH, C.J.— Semble .—Even if it only appeared that the 
compromise had been entered into and sanctioned under an 
entire mistake of the parties and of the Court with regard to the 
subject-matter of the agreement, it ought to be set aside under 
s. 20 of the Contract Act. 


Per GABTH, C.J.—In a substantive suit by a minor to set aside 
a compromise made with the sanction of the Court obtained 
- . by fraud or mistake, it is not the province of the Court to 
inquire whether it would or would not be for the beneit of the 
min8r that the compromise should be set aside; though it 
might be otherwise on an application for review to the Court 
' which granted the sanction. 

, llIBEE SOI/OMON W. ABDOOD AZBEZ ... ... ... VI... 


Compulsion— 

Sec MONEY PAID UNDER COMPULHION ... ... ... VII ... 


Compulsopy Registration— 

See Registration ... ..« ... ... vil ... 

Conditions endorsed on ticket— 

SeeBAIIiMENT ... ... ... ... ... VI ... 

Condition Subsequent — 

Sec HINDU LAW, WILL ... ... ... ... VII ... 

Conduct — 

ADMISSION BY. See ESTOPPEL ... ... ... VI ... 

OF PROSECUTION BY ADVOCATE OR ATTORNEY— 

Permission by Ma^trate—Presidency Magistrates' Act, (JF of 
1877), s. 199. With the exception of the Advocate-General, 

Standing Counsel, Government Solicitor, or other officer gene¬ 
rally or specially empowered by the Local Government in that 
behalf, no person, whether counsel or attorney, can claim the 
right to conduct the prosecution of any criminal case without 
the permission of the Presidency Magistrate. 

THE EMPRESS V. BUTOKRISTO DASS... ... ... VI ... 

Confeuion— 

See EVIDBNOE ACT, ss. 80, 138 ... ... ... VI ... 

Persons Jointly cha/rged—Statement by Prisoner in absence of Co- 
prisoners—Evidence Act {I of 1872), s. 30. Several persons 
were charged together with offences under ss. 148, 302, 324, • 
and 326 read with s. 149 of the Penal Code. The Sessions 
Judge, lyhen about to examine the prisoners, required all but 
the prisoner under examination to withdraw from the Court, 

• • • • 
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570 
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304 

794 


59 

279 
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Co&feBBioll— {concluded.) 

until his tum for examination came round i and convicted 
each prisoner chiefly upon what was said by his co-prisoners 
during his absence from the Court. 

Held that the evidence so given was inadmissible. 

IN THE MATTEB OP THE PETITION OP CHANDBA NATH 
SIBKAB AND OTHERS. THE EMPRESS v. CHANDRA NATH 


BIBKAR. 

••• ••• 

VII ... 

6& 

Confirmation— 

OP SENTENCE BY SESSIONS JUDGE. 
Procedure code, s. 36 

Sec Criminal 

••• »st 

VI ... 

624 

Coiihent— 

OF TRUE OWNER. See INSOLVENT ACT, s. 
TO IRREGULAR PROCEEDINAs. See Triai. 
CHAROE8 ... ... • 

23 ... 

Ol’ SEPARATE 

••• 

VI ... 

VI ... 

683 

96 

Consideration— 

See Promissory Note 


VII ... 

256 

Construction — 

OP CONTRACT. See CONTRACT 

WILL. See HINDU LAW 

OP DOCUMENT. See LAND ACQUISITION ACT 
OP POWER. See POWER OF ATTORNEY 

OP STATUTES. See LIMITATION 

OP WILL. See HINDU LAW, WILL 
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ConstruotiYe Notice— 

Principal and Agent—Fraud by Agent—Ltabihly to Third Per¬ 
sons, When a person is proved to have had a knowledge of ^ > 
certain facts, or to have been in a position, the reasonable 
consequence of which knowledge or position would be, that he 
would have been led to make further enquiry, which would 
have disclosed a particular fact, the law fixes him with having 
himself had notice of that particular fact. There may be such 
wilful negligence in abstaining from the enqiury into fact 
which would convey actual notice, as may properly be held to 
have the consequences of notice actually obtained. But if 
there IS not actual notice, and no wilful or fraudulent turning 
away from an enquiry into, and consequent knowledge of, 
facts which the circumstances would suggest to a prudent 
mind, then the doctrine of constructive notice ought not to be 
applied. 

Constructive notice may apply ;is against third persons from a 
neglet to call tor deeds and documents of title , but not to the 
same extent where a Registration Act is in operatioi^ as it 
would where no Registration Act prevails. l 

If an agent, authorized to sell property, commits a fraud against 
his principal, the principal is the person who ought to suffer, 
and not a stranger. 

DOOBOA NABAIN SEN V. BANBY MADHUB MOZOOMDAB ... VII ... 199 


Contagious disaasss— 

ACT {XIV of 1868), ss. 11, 21— Buies 18 attd 27 passed under the 
Act — Magistrate, Competency of—Jurisdiction. Any woman 
deeinus of oeasing to carry on the business of a common 
prostitute is, under the provisions of the Indian Contagious 
Diseases Act, 1868, absolutely entitled to have her name 
removed from 'register; and any rule, or portion of a 
rule, purporting^ to have been, foamed under the provisions of 
that Act which places any Obstacle on the way of her doing « 
so, is uUra virei, and therefore void. 

. M * 
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Contagious Diseasse— (continued.) * 

Where a ’woman is prosecuted before a Magistrate under s. 11 of 
Aot XIV of 1868, she is not precluded from pleading that she 
has ceased to be a common prostitute, and that she has taken 
steps, under s. 21 and the rules framed thereunder, for the 
removal of her name from the register; and the Magistrate is 
competent to entertain such a defence. 

. THE EMPBBSS ». NIBTAB RAUR v- — ••• ... 

Contingent — 

REVERSIONARY HEIR. See HIKDU LAW .. * ... VI ... 

INTEREST. See HINDU LAW ... .. VI ... 

GIFT. Bee Will ... ... ... ... .. VII ... 

Continuing Aot— 

OP WRONG. Sea USER ... ... * ... ... VI ... 


PAi^E. 


OP IVRONG. Sea User ... ... * ... ... 

Contract— ,* 

Breach of ontract — Time for Performance. A contract for the 
sale of seed contained the following provision ;—‘ ‘ Refraction 
guaranteed at four per cent., with usual allowance up to six 
. per cent., exceeding which the seller is to reclean the seed at his 

expense withm a week, failing which buyers to have the option 
of cancelling that portion of the contract tendered, or of buy¬ 
ing against the seller, or of taking the parcel as it stands, with 
'usual allowance for excess refraction. Delivery from seller’s 
godown in pile up to the 15th of July next.” On the 10th 
July, the vendor tendered the seed. On examination the 
• refraction was found to be above the contract rate. It was 
agreed that the vendor should reclean the seed; and on the 

• 15th July, the purchasers went to take delivery of the seed, 
which was found still to be not sufficiently cleaned. On the 
16th July, the vendor said that he should require a week 
longer f&r that purpose. The purchaser then cancelled the 
contract. In a suit by the vendor for damages for broach of 
contract — 

Held—(1), that the breach of the contract w^s with the plaintiff: 
(2), that the week allowed for recleanmg commenced from the 
10th July; and that as the plaintiff had not succeeded in 
reducing the rate of refraction to the contract rate, the defen¬ 
dants had a right to reject the seed ; and that the plaintiff 
was not entitled to further time to reclean it again. 

Buddbee Dobs v. Balli 

ADDING PARTIES IN ACTIONS OP. See PARTIES 
COMPENSATION POR BREACH OP. See LIMITATION ACT, 
XV OP 1877, SCHED. II, Arts. 66, AND 116 
CONSTRUCTION OP—” Delivery in whale of November on seven 
days' notice from Buyer" — Breach of CorUract. A contract for 
delivery by the defendants to the plaintiff of 1,000 bags of 
ginger, stated that ” dehvery was to be taken and given in the 
whole of November on seven days' notice from the buyer.” 
On the 5tb November, the plaintiff gave notice to the defend¬ 
ants requiring delivery to be given ” witl^n seven days ; ” 
and again on the 11th, that he was prepared to take delivery 
on the following day. On the 12th, the defendants wrote to the 
plaintiff, steting t^t they would give delivery on the 28th, 
29th, and SOth November. On the 15th, the plaintiff gave 
notice that he considered the contract at an end. In a suit 
for damages for non-delivery— held (affirming the decision of 
the Court below), that the words ” on seven days’ notice from 
the buyer” were intended to give the buyer the right of fixing 
tile pedicular time in November at which the delivery was to 
oommence, and that the defendants were, therefore, bound to 
oommenqp delivery on the expiration of the seven days’ notice. 
JUOOEBNATH KHAN V, J. E- MACLACBLAN 
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RESCISSION OF. See SALE OF OOODB 
See BEGISTBATZOK 

BY ONE MEMBER OP HINDU FAMILY. 
7I0iN ••• •»« 

BBEACH OF. See Bbbach OF CONTRACT 
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VI ... 64 

Vn ... 709, 717 

Vn ... 789 

VII ... 474 


Oontraot lot— 

IX OF 1872*“ 

88. 1, 171. See ATTOEMBT AND CLIENT 
8. 20. See COHFROailBE 
88.65, 107. See BALE OF GOODS 
8. 56. See BREACH OF CONTRACT. 

8. 68. See MINOR 

8. 135. See PRINCIPAL AND SURETY ... 

8.151. See Bailment 

8. 266— Suit for Adjustment oj Accounts of a Partnership — 
Jurisdiction, Section 265 of tlie Contract Act, while it ena¬ 
bles a partner, after the termination of a partnership, to apply 
to the District Court to wind up the business, does not take 
* away the ordinary right of suit in any Civil Court having 
juri^iction to have the accounts of the partnership taken. 

LUCHMAN LALL V. RAM LALL 
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8. 266. See JURISDICTION ... 


Vn ... 157 


Control— 

OP EXECUTION. See EXECUTION ... ... ... VI ... 

Contribution— 

Co-Sharers — Small Cause Court — Jurisdiction, No suit for 

contribution between coparceners in a revenue-paying estate, 
or for contribution between coparceners in a jama, will lie in 
the Small Cause Court. 

NOBIN Krishna Chakravatiwl Ram Kumar Chakravati, 

BUNNLTAN BIBI V. MAH.AMMAD HOBSAIN ... ... VII ... 


Conveyance— 

SUBBQUENTlY REGISTERED. See SPECIFIC PERFORMANCE. VI ... 

Conviction— 

RECORDING REASONS FOR. See CRIMINAL PROCEDURE 
CODE, s. 227, CL. (h) ... ... ... ... VI ... 

Copyri^t Act— 

(XX 0/1847), p. 7— Small Cause Court Acts {TK of 1860 and 
XI of 1866)— mUa Court—Act XII of 1876. As the class oi 
oases provided for by s. 7 of the Copyright Act (XX) of 1847 
was transferred to the jurisdiction of the Calcutta Court of 
Small Causes b^ Act IX of 1850, notwithstanding the express 
laujguage us^ in a. 7 of the Qopyright Act, so by analogy the 
jurisdiction in the same class of oases arising m the Mofussil 
was transferred to the junsdiotion of the Mofussil Courts of 
Small Causes by AotXLlI of 1860 and Act XI of 1865. 

But sched. i of Act XII of 1876, amending Act XX of 1847, has 
now re-transferred the jurisdiction in siwh suits to the District 
Courts. 


IN THE MATTER OF THE PETITION OF HAMBBDOOLAH. 
HAMEEDOOLAH V. MAHOMED ASOHUB ROBBEIN 

CO'BbaPvP— 

BALE! OP INTERBfier OP ONE. |ee ffiNQU Law 
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Co-Sharers— , r 

Enhanoemsnt — Notice of Enhancement. Held, in a suit for En¬ 
hancement by one co-sharer, to which the other co-sharer ivas 
made a party, that one co-c^rer is not competent to issue 
a proper notice of enhancement without the consent of the 
ower co-sharers previously obtained, though the rent has been 
paid to each co-sharer separately. Under the ruling of the full 
Bench, in the case of Gum Mahomed v. Moran, he must first 
' establish his right to a separate contract to recover his rent 

separately on his individual share. 

KA8HBBKI8HORB Roy CHOWDHRY V. ALIP MTODUli ... VI... 149 

JUDGMENT AGAINST. See RES JUDICATA ... ... VI... 31 

Partition—Portion of an Estate — Parties, The owner of a 
twelve annas share m a joint zamindari granted to the plaintifi * 

a mokurari lease of his share in a small portion of land within 
the zamindari. The owners of the remaining dour annas share 
granted a patni of his share in the wbol$ zamindari to the 
defendants. The plaintiff brought a sui| against the defen¬ 
dants for partition of the small plot of land. 

Held, that such a suit would not lie, because the zamindars were 
not made parties; and also that a partition could not bo 
' enforced of a part of the estate held by the defendants, who, if 

the plaintiff’s claim was allowed, might, in respect of the same 
estate, be subjected to many claims for partition at the suit of 
. . persons in the plaintiff’s position. 

Paebati Churn Deb v. ain-ud-deen ... .. Vll ... 577 

see ColfTRIBUTION ... ... ... .. VII ... 606 

See Covenant ... ... ... ... .. vn ... 470 

See Ejectment ... ... ... ... .. Vii ... * 414 

OP LAND— 

Suit by one for Separate Share of Rent—Landlord and Tenant — 

Rent-Suit. Whore one of a number of co-sharers of certain 
property, the rent of which was paid by the tenant to a person 
acting as agent of tho co-sharers, from whom they received it 
in proportion to their respective shares, brought a suit against 
the tenants for arrears of rent, and it appeared that the agent 
had been dismissed by the other oo-sharors without the consent 
of the plaintiff, and contrary to her wish, and that she had 
given notice to tho tenant to continue the payment of her 
share as before and not to pay any newly appointed agent, and 
it also appeared that the other co-sharers were colluding with 
the tenants,and tho plaintiff made them parties defendants 
with the tenants— 

Held, that such a suit would not lie, and th t the proper course 
to pursue was that pointed out in Tara ^hunder Banerjee v. 

Ameer Mundle, 

Jadoo Shat v. kadumbinbe dassee ... ... vil ... 160 


Costs— , * 

See BENG. ACT VIII OP 1869, s, 58 

Abatement or Dismissal of Suit for want of Jurisdictian — Presi¬ 
dency Small Cause Court Act (IX of I860), ss. 42, 62. Where a 
plea aa to the jurisdiction of the Small Cause Courts established 
under Act IX of 1850 is successful, the judgment ought to be 
one dismissing the suit. But whatever the form, it should 
be stated that tho suit abates oris dismissed “for. want of 
jurisdiction.’’ In such a case the Court has power to award 
costs to the Defendant. 


FBECK V. HABIiEY 

Appiication on behalf of Arbitrators — Reference. There is nothing 
in the Civil Procedure Code which authorizes arbitrators to 
apply to the Court for confirmation of an order passed by them, 
making payment of their fees a condition precedent to the 
hearini^of a reference. 


STBRIiV. ROBABT8 
8 GAIi.—e * 
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Suit on Hathchitta — Partnership—Some Partners denying debt 
others admitting debt. In a suit btought against several part¬ 
ners to recover a sum of money on a hathchitta, some of the 
partners denied the debt and the partnership, whilst others 
admitted both the partnership and the liability ; the Court 
found in favour of the plaintiffs, and gave them a decree for the 
amount sued for vdth costs, and ordered the defendants who 
had disputed the debt and the fact of the partnership, to pay the 
costs of the other defendants, who bad Emitted their liability. 


JUG^GUT CHXJNDKB ROY v. ROOP CHAND SHAW... 

• • • 

VI ... 

811 

See PabtnebsHIP 

• • • 

VII ... 

428 

See Practice 


VII ... 

177, 401 

'^OP MINOR. Bee Minor 

■ • • 

vu ... 

140 

Cowt Fees Act— 




8. 11, PARA. 2. See EXECUTION-PROCEEDINGS ... 

• •• 

VI ... 

472 

S. 12, PARA. 1, AND SCHBD. 11, DiV. II, ART. 17, PT. III. 

Sec 



appeal against Order rejecting Plaint ... 


VI ... 

249 

S. 12. See VALUATION OF SUIT 

, , 

VII ... 

348 

INTERFERENCE OP. Sec ACT XXXV OP 1858 ... 

« f 

VI ... 

539 

• TO EXECUTE DECREE. Bee EXECUTION OF DECREE 

•• 

VI ... 

513 


CoTenant— 

Forfeiture—Breach of Covenant—Joinder of Plaintiff — Co-Sharers 
— Mokurari, Where it is optional with several joint lessors 
to avail themselves of a condition of re-ontry^upon breach of 
certain covenants, one or more of the lessors cannot insist 
• upon a forfeiture without the consent of the others. 

eld, therefore, in a suit which was brought for the cancellation 
of a mokurari lease, and the recovery of seer possession, on the 
ground of forfeiture for breach of covenant, that all the co- 
sharers should join as plaintiffs ; and that as some of the co¬ 
sharers, who were made defendants, appeared and opposed the 
cancellation of the lease, the suit must be dismissed. 

REASUT HOS8EIN «. OHonwA^S ingh ... ... Vll ... 

Covenant in Lease— 

BREACH OP. See LIMITATION ACT, XV OP 1877, SOHED. II, 

ABT. 120 ... ... ... ... ... VI ... 

Covenant not to lease— 

See Mortgage-Bond ... ... ... ... VI... 


470 


31 


Criminal Case— 

TRANSFER OP, Sec TBANfiPEB OF CRIMINAL CASE ... VI ... 


Criminal Prooednre Code— 

Act X of 1872, s. 36 —Confirmation of Sentence by Sessions 
Judge. Section 36 of the Criminal Procedure Code, os regards 
the necessity for confirmation of the sontenco by the Sessions 
Judge, refers to cases in which the sentence of imprisonment is 
a sentence of upwards of three years, without including any 
additional sentence as to fine br whipping. 

IN THE MATTER OF THE PETITION OF SHUMSHER KHAN. 

THE Empress c. SHUMSHEB KHAN ... ... ... vi ... 


s. 64. See TRANSFER OF CRIMINAL CASE 


5, 66 —Dishonestly retaining in British Territory—Property stolen 
beyond British Territory- A Nepalese subject, having stolen 
cattle in Nepal, brought them into British territory, where he 
was ^rested anfi sentenced to one year’s rigorous impiisonment. 
Held, that he oouid not he tried for the theft itself, hut that he 
mi^t be ooiivibjied of dikhon<ratly retaining the stolen property. * 


THE EMPBE8B y, BUNEEB GOPE 

c 
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VI ... 


491 


624 

491 
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Cpitnlnal Prooeduro Coda— (contmued.) * 

ACT X OF 1872—(coniiniied.)— 

88. 82, 84. See PBIVILEOE ... ... ... ... VI ... 83 

ss. 118, 119—P«»oZ Code {Act XLFo/1860), s. 191. Neither 
the words “ shall answer all questions ” ms. 118 of the Code 
of Criminal Procedure, nor the words “ shall be bound to 
answer all questions ’’ in s. 119 of the same Code, constitute 
• “an express provision of the law to state the truth” within 

the meaning of s. 191 of the Penal Code. 

Sections 118 and 119 are merely intended to oblige parsons to 
give such information as they can to the police, in answer to 
the questions which may be put to them, and they impose no 
legal obligation on those persons to speak the truth. • 


THE EMPRESS B. KASBIM KHAN. THE EMPRESS V. 1 

Mussamut DaSIA ••• . — VII ... 12 

88.144, 147, 468, 470, AND 471. See FALSE CHARGE ... Vll ... 208 

s. 211 —Order of Acquittal—Compensatum to^Accused. An order 
for compensation against a complainant may bo made on an 
order of acquittal under s. 211 of the Criminal Procedure Code. 

Mona Sheikh v. ishan bardhan ... ... ... vi ... 581 

ss. 217,218. See RECALLING WITNESSES .. ... VIT ... 28 


s. 227, CL. (A )—Recording Reasons for Conviction—Practice of 
High Court on Revision. Under cl. (A) of s. 227 of the 
'Criminal Procedure Code, although a Magistrate is not required 
to recard ,»ny evidence, he should, in recording his re<isons for 
the conviction, state them so, that the High Court, on revision, 
• may judge whether there were suihcient materials before him 
to support the conviction. 


Whore they were not so stated, the High Court, ou motion, sot 
the conviction aside. 

IN THjfl MATTER OP THE PETITION OP PANJAB SiNOH. THE 

Empress v. Panjab Singh ... ... .. VI ... 579 

s. 237. See PLEA OP GUILTY ... ... .. VII ... 96 

SB. 243, 250, 264, 265. See EXAMINATION 01*' ACCUSED .. VI ... 96 

ss. 283, 296. See PENAL CODE, ss. 114, 372, 479, 498 • .. VII ... 662 

8. 359. See EVIDENCE ... ... ... .. VI ... 714 

s. 454, ILLU8. (/). See PRACTICE ... ... .. VI ... 718 

8 . 468. See SANCTION TO PROSECUTION ... .. VI ... 440 


ss. 471, 467, 198 —Institution of Criminal Prosecution pending 
Appeal in Cioii Court. If in the course of a proceeding, either civil 
or criminal, a Judge or Magistrate finds clear ground for 
believing that either tho parties to the proceeding or their 
witnesses have committed perjury or any other oflonco against 
iniblic justice, ho is justified m directing criminal proceedings 
against such person under s. 471 of the Criminal Procedure 
Code without any further enquiry than that which he has 
already held in his own Court. 

As a matter of discretion and propriety, it is right for a Court, 
before committing a person on a charge of perjury upon his 
own uncontradicted statement, to await tho hearing of the 
appe.al, where an appeal is pending, in the case m which he is 
charged with such perjury. 

IN THE MATTER OP MUTTY LALL GHOSE ... ... VI ... 308 

sa. 491, 530—Dispute liltely to cause Breach of the Peace—Decision 
on Title by Civil Court—Police Report—Incorporation of, by 
Reference. On the 20th of March 1879, A applied to have 
certain lands, which he hod lately purchased, registered in 
his name. Tho order of the Deputy Collector, declaring 
that A had proved possession, and was entitled to registration, 
was not passed until the 24th December 1879. Prior to A’s 
purchase,* B and C had, on the 6th March 1879, obtained 
ragistration of the same property. The proceedings were sent 
to th§ Commissioner^ who, oif the 29A September 1880, 
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Criminal Procedure Code— {continued^) 

AOT OF 1872— (contintted.) 

doolarod A to be entitled to the land ; and in Ootobec the 
registration in the names of B and C was cancelled, and A’i 
name was finally registered. In July 1880, proceedings under 
s. 680 of the Criminal Procedure Code were commenced upon 
the ^tition of certain ryots, who alleged that other ryots, at 
the instigation of A, were going to do acts which would lead to 
a breach of the peace. The Deputy Magistrate, the same 
person who as Deputyj[lolleotor had decided the land-registration 
case in favour of A, proceeded under s. 530 to consider the 
question as to who was in possession, and found that B and C 
^ wore in possession. 

Held, that the Deputy Magistrate could not, in these proceedings, 
set aside the order which ho had made in the registration-case, 
as that order could only bo sel aside in a regular suit. 

The proceedings recorded by the* Deputy Magistrate did not set 
forth in express language that ffo was satisfied that a dispute 
likely to create a bre.ach of the peace existed in respect of the 
land in question, between A on the one side, and B and C on 
. the other ; nor did it set forth the grounds upon which he was 
BO satisfied that such dispute'existed. 

Held, that the proceeding was therefore defective. 

In the proceedings, the Magistrate referred to a police report, 
which, however, did not show that a breach of the peace was 
imminent. 

Held, that although this report might be taken to be incorporat¬ 
ed by reference, yet that it was not sufficient to justify the 
order. 


GA]:i. 


I 


Per Field, J.—Unless the parties are able to show that there is 
such a dispute as is likely to induce a broach of the peace, the 
Magistrate should hold his hand and not proceed further. , ‘ 
When the rights of the parties have been determined by a 
oompetont Court, the dispute is at an end, and it is the duty 
of the Magistracy to maintain the rights of the successful 
party, and the primer course fftr the Magistrate to pursue, if 
the defeated party^oes any act chat may probably occasion a 
breach of the peace, is to take action under s. 491 of the 
Criminal Procedure Code, and require from such person 
security to keep the peace. 

In BE GOBIND OHUKDER MOITBA ... ... ... VI... 


8s. 606, 606— Deposit of Cash m Iteti of Security-Band for Good 
Behavwur. The powers given by ss. 505 and 506 of Act X of 1872 
should be exercised with extreme discretion ; the former of 
these sections is not intended to apply to persons of “ by no 
means a reputable character. ’ ’ 

An order requiring persons to deposit cash in lieu of entotfing into 
a bond as security for thoir future good beh.iviour, is bad in law. 

THE Empress v. Kala Chand Dass... ... ... VI ... 


SB. 621, 628, 680. See JURISDICTION ... ... ... VI .;. 

PBOSEODTION PENDING CIVIL APPEAL. See CRIMINAL 
PROCEDURE Code, ss. 193, 467, 471 ... ... ... VI ... 

s. 680. See breach OF THE PEACE ... ... ... VII ... 

B. 530, Becord of Qrownds — Police lieport, Incorporation of — 

Evidence of Possession — Emdenee of Title- In proceedings 
under s. 680 of the Criminal Procedure Code, the Magistrate 
recorded the following words—“ whereas from the police report 
a breach of the peace is probable,*’ and found that certain 
persons were ^ possession. 

Held that, althoufdt the record of grounds was unsatisfactory, as « 
the initial proq^ing did not contain within itself all which 
the law requires "to. to reoorddfi— vt#., fti the fit|jk place, that ** * 
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Criminal Prooedare Code— (co»c2ttded.) ^ # 

AOT X OF m^ieonctuded.) 

the Magistrate is satisfied that a dispute likely to induce a 
breach of the peace exists, and in the second place, the ground 
upon which he 3s so satisfied—yet that, as the police report 
from which the grounds for apprehending a breach of the 
peace apDodHed was incorporated by reference, the final order 
was not defective. 

No sufficient evidence of possession was produced before the 
Magistrate, but evidence as to the title of the person in whose 
favour the Magistrate found was given, and the Magistrate 
based his decision upon the latter evidence, and determined 
the case with reference to the merits of the claims of the 
parties to the right of possession. • 

Held that, although the Magistrate would have been justified in 
looking to the cvWenoo of title in corroboration of the evidence 
of possession, he was wrong in basing ^is decision on the 
evidence of title, and his order was set agide. 

IN THE MATTER OP THE PETITION OF KALI KEISTO 

THAKUE 1>. aOLAM ALIOHOWDHBY ... ... VII... 46* 

Criminal Trespass— 

See Distraint ... ... ... ... ... VII ... 26 

Culpable Homicide— • 

Riot~Vnlawful Assembly.—Fighi betumn two contending Factions 
earn armed with Deadly Weapons—Penal Code (Act XLY of 
, 1860), s, 300, exceji, 5. Where death results in a fight between 

two bodies of men deliberately fighting together, a greater 
• proportion of the men composing both sides being arm^ with 
deadly weapons, and it being further apparent from the evidence 
tba( &e man slain was an adult, and that no unfair advantage 
was taken by the one side or the other during the fight, the 
offence committed is culpable homicide, but does not amount to 
murder. 

SAMSHEBE KHAN V. THE EMPRESS ... ... VI ... 154 

CnmulatiYS Sentence— 

See practice ... ... ... ... ... VI ... 718 

Custody of Minors— 

See MAHOMEDAN LAW, SHIAH SCHOOL ... ... VII ... 434 

Damages— 

Inundation — Embankments—Liability to Repair — Beng. Act VI 
of 187B—Begs. IJ. VIII, and XXXIII of 1793—Kegr. VI of 
1806—Bep. XJ of 1829;— Act XXXII of 1855. In a suit for 
damages caused by the overflow of a river through an embank¬ 
ment on the defendants' land, it appeared that the defendants 
held uiidA a kabuliat from Government, which provided that 
the samindar should not object to pay rent on the score of 
drought or inundation; that he should bear all losses incurred 
on that account; and also, that he should do embankment 
work at the proper time, and should be,liable for loss from 
negligence. It did not appear whether the embankment was 
in existence when the kabuliat was granted. It was proved 
that the defendants received an annual sum from Government 
as a contribution to the repairs of embankments, but such 
pajnnent was not provided for in the kabuliat, and no evidence 
was given as to the terms of the agreement under which it was 
paid. 

Held, that there was no common law liability to repair imposed , 
on the defendants. 

That it^ot having been proved that the embankment in question 
was in existence at the date of the kabuliat, the defendants 
ware iR>t hable ratione tenurm, and t]^t if the sum paid by 



litvili 


I 


IKDS2. 


OAXi. FAQB. 

Danlktfes— {continued) 

Governmaali was in oon^idoEAtion o! ths dgfealmU’ maintain¬ 
ing tha embankmant in quaation, and it the terms ot the 
agreement under whioh it wai paid showed that it was intend¬ 
ed to impose the obligation to repair for the public benefit, fhe 
defendants would be liable. 

Regulations and Acts relating to embankments in Bengal oon-'f 
atdered. 


NuPFBB Ohukobr Bhutto w. jotbndba Mohun taoore. 

Darpatnidap— * 

COMPENSATION TO. See LAND ACQUISITION ACT 

Date— 

APPOINTMENT OP MAGISTRATE. See APPEAL 
OP DOCUMENT, ALTERATION, IN. See PENAL CODE, ss. 
19i, 464, CL. 2 ... ... , ... 

JDeath— 

OP JUDGMENT-DEBTOR PRIOR TO SALE. See HINDU 
Law, Mitakshaba 

Debts— 

• ACKNOWLEDGMENT OP. See ACKNOWLEDGMENT OP 
Debt 

CHARGE OP, BY TESTATOR. See TRUST 

OP PATHBR, LIABILITY OP SON TO PAY. See HINDU 

PAYABLE BY INSTALMENTS. See EXECUTION OF DECREE 

Deceased Husband’s Estate— 

REPRESENTATIVE OP. See EXECUTION OP DECREE 

Decision— 

OP TITLE BY CIVIL COURT. S*e CRIMINAL PROCEDURE 
CODE, as. 491, 530 


VH ... 

505 

vn ... 

586 

VI ... 

476 

VI ... 

482 

VII ... 

62 

VI ... 

447 

VII .*.. 

772 

VI ... 

185 

VII ... 

66 
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479 
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Declaration— 

OP TITLE— 

Adverse Possession—Case made in Plaint, Whore a specific 
title has boon alleged, but not proved, and the plain¬ 
tiff endeavours to succeed in the first Court or second Court of 
appeal upon a title by twelve years’ adverse possession, he 
must be prepared to show that this other title by twelve years’ 
adverse possession was raised in the Court of first instance 
with sufficient clearness, to enable his adversary to understand 
that he claimed to succeed as well by twelve years’ adverse 
possession as by the specific title alleged. * , „ 

Krishna churn baisagk v. protab Chunder surma ... vn ... 560 

TO LAND IN ASSAM. See LAND IN ASSAM ... ... VII ... 437 


Declaratory Decree— 

See CAUSE OP ACTION ... ... ... ... VII ... 

Cause of Aciion-^Civil Suit to contest the Genuineness and 
Validity of a Registered Document—Registration—Onus of 
Proof—Registration Act (III of 1877), ss. 74, 76— Specific 
Belief Act (Iof 1877), s, 39. Under the special procedure 
provided in the Registration Act (IH of 1877), the defen- 
^nt, in whose favour a document was said to have been 
executed, succeeded iu obtaining, an order from the District 
Registrar for ^e re^tratiou of the same, although the plain¬ 
tiff, who was alleged to have executed it, appeared before the c 
SubrBegistraar, and ^ubseq[Uently before the Registrar, and 
denied executing it, add alleged it ti^be' a forgery. , ^ * c 
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Deolapatopy Deoree— {continued.) 

In a suit brought under the above ciroumstanoes to have the 
document declared void, and to have it cancelled, the Court 
placed the onus of pioving its genuineness and its execution by 
the plaintiff on the defendant— 

Held, that the proceedings of the Registrar, when he enquired 
whether the document had been duly executed or not, were in 
no sense those of a “ competent Court,” but only those of an 
executive officer invested with guasi-judicial functions, and 
that consequently, such a suit was maintainable; and that, 
under the circumstances, the onus of proof was properly placed 
on the defendant. 

Held also, that thq^gpecific Relief Act (I of 1^77) applied, s. 39 
evidently contemplating and providing for^such a suit. 

MOHIMA CHUNDEE DHUR V. JUGAL* KiRHOHE BHUTTA- 


CHAEJEE ... ... ... ... ... VII ... 

Decree— 

FORM OP, AGAINST HINDU WIDOW. Sec EXECUTION OF 

DECREE ... ... ... ... ... VI ... 

P'OR PAST MAINTENANCE. Sec MAHOMEDAN LAW ... VI ... 

See a1*FEAL ... ... ... ... ... VII ... 

EXECUTION OP. See EXECUTION OP DECREE ... ... VII ... 

•by arrest op PARDAHNASHIN lady. See EXECUTION 
, OF DECREE ... ... ... ... ... VII ... 

FINALITY OP. See ABHITRATION ... ... ... VII ... 


FOR SALK— 

Sale and Confirmation—Execution barred at time of Sale — 

Position of Auction-Purchaser—Civil Procedure Code {Act 
X of 1877), s. 316— Act XII of 187&w-Ijimitatton Act (XF 
of 1877), sched. it, art. 165. A person purchased certain 
property at a sale in execution of a decree m November 1878 ; 
his purchase was conffrmod, and he obtained a certificate of 
sale on the 23rd May 1879, from which date ho remained in 
possession. The Judgment-debtor applied to have the sale sot 
aside for irregularity, but his application was dismissed both 
at the hearing and on appeal. He had applied, before the sale 
took place, to stay the sale, on the ground that the right to 
apply for execution was barred. This application was dismissed, 
but was allowed on appeal. It did not appear that the auction- 
purchaser was a party to the proceeding, or that ho was 
cognizant of the application. 

• 

Two years' ffom the date of the sale, and one-and-a-half year 
from its confirmation, the judgment-debtor, on a summary 
application, obtained an order setting aside the sale and putting 
the auction-purchaser out of possession. 

• 

Held, that the order was erroneous, the Subordinate Judge having 
no power, after the sale had been confirmed, to set aside the 
sale by a summary order ; and that, under art. 165, sched. ii of 
Act XV of 1877, the application for such an order was barred. 

The words “subsisting decree,” ins. 316 of Act X of 1877, as 
amended by Act XII of 1879, mean a decree unreversed and 
in full force, and not merely one upon which execution cannot , 
be issued. 

In thb matter op the petition of Mahomed Hossein 
V. KoKiL Singh ... ... ... ... vn ... 

• • . • j 




P^3E. 


736, 


479 

631 

684 

620 

19 

166 


91 




XtlDBiS. 


Xl 


OAL. PAGB. 

H 

Decree— (contiimed.) 


NOTICE OP OBJECTIONS TO, BY RESPONDENT. See PEIN- 


OIPAIi AND AQBNl! 

••• 

VII 

654 

OBTAINED A/Z PAJBm See RENT-BUIT 

OP HIGH COURT, SUIT ON. See SUIT ON DECREE OF HIGH 

VH 

23 

Court ... ... ... ... ... 

• t • 

vn 

74 

PAYABLE BP INSTALMENTS, See LIMETATION ... 

• 

VH 

127 

SALE IN EXECUTION OP. See JURISDICTION ... 

• •• 

vn 

410 

Bade in Execution 

... 

vn 

730 

Deed- 

FAMILY ARRANGEMENT. See STAMP ACT, s. 3, CDS. 
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vn ... 

21 

OP ENDOWMENT. See MAHOKEDAN Law 

... 

VI ... 

744 

JHifanlting Purchaser— 

See AUCTION-SALE 


VII 

837 

Defendants— 

COSTS BETWEEN. See COSTS 


VI 

811 

Delay — 

See BBNQ. Act VIH OF 18G9, s. 68 

••• 

VI ... 

554 

Bee ANCIENT Lights 

DeliYery— 

• ■ • 

vn ... 

#453 

$ 

OF GOODS AT CERTAIN DATE, See SALE OF GOODS 

IN WHOLE OP MONTH ON SEVEN DAYS’ NOTICE. 

See 

VJ ... 

f 

64 

Contract 

... 

VI ... 

681 

Denial— 

OP LANDLORD’S TITLE. See LANDLORD AND TENANT 
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436 

OP TENANCY. See ESTOPPEL BY PLEADING 
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VI ... 
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Depositions — 

INFORMALITIES IN. See EVIDENCE ACT, s. 91 ... 
BEFORE MAGISTRATE. See EVIDENCE ACT, s. 32, CL, 
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Description— 

OP PROPERTY. See BOND ... 
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Destrnction — 

OP INSTRUMENT. See EVIDBNCE 
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Dilnvion— 

See SUIT FOB POSSESSION ... ... 
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Discharge — * 

OP LIEN. See ATTOBNEt AND CLIENT ... 
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OP SURETY. See fBINOIPAL and SURETY 
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BY MAGISTRAiai. See PENAL CODE, ss. 114, 872, 479, 498 

Disoontinnancs^ ’ 
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OF Possession. See pbbhibszve occupation ... 

* *' ® „ 

• e» 

VI ... 

811 



BNDEX. 


I.Ii.B. OAL. 

DltmiMal— « 

OF COMPLAINT— Prtndency Magistrates' Act (IF of 1877), 

8.124— High Courts Criminal Procedure Act (Xo/1876), s. 147-^ 
Institution of Fresh Proceedings. An order of dismissal under 
B. 124 of Ad IV of 1877 does not operate as an acquittal. 

The Bmpbesb on the pbosecution of jooendbanath 
bobev. Thompson ... ... ... ... vi .. 

• OP OaMPLAINT. See FAME CHARGE ... ... ... VII .. 

OP SUIT FOR WANT OP JURISDICTION. See COBTB ... VI .. 

Disobedlenoe— 

OP INJUNCTION. See FENAL CODE, s. 188 VI 

DispOBsession— 

See LIMITATION :k'- ... VII 

See Recovery of Pobsebsion Vll 

Dispute— 

LIKELY TO CAUSE BREACH OP THE 1‘EACE. See CRIMI¬ 
NAL Procedure code, ss. 491, 530 ... ... ... vi 


PAOB. 


Disqualifying Interest— 

See JUSTICE OP THE Peace ... 

Dissolntioq— 

OP PARTNERSHIP, DISCHARGE OP LIEN BY. See ATTOR- 

# NEY AND CLIENT... 

Dissuading Purchaser— 

:^BOM BIDDING. Sec MATERIAL IRREGULARITY ... 

Distraint— 

Bent Act (Bemg. Act VIII of 1869), ss. 72. 74, 76 —Ctimmal 
Trespass. A, the servant of B, was convicted of criminal 
trespass in going upon the land of C, one of B’s tenants, and 
preventing him from cutting his crops. B was convicted of 
abetment of criminal trespass. A and B pleaded that they were 
acting in the exercise of the legal right of distraint. 

It appeared that no written demand under s. 72 of the Rent Act 
(^ng. Act Vm of 1869) for the amount of the arrears, together 
with an account exhibiting the grounds on which demand had 
been made, was served on C, and that no written authority 
under s. 76 had been given by B to A. 

Held, that it lay upon A and B to show that they had conformed 
to the provisions of the law, or at least had acted with the 
bond fide intentionpf distraining the complainant’s crops; and 
that the conviction was right. 

Held also, that as, under s. 74, standing crops and ungathered 
products may, notwithstanding distraint, be reaped and 
gathered by the cultivator, A had no right, even if he was 
acting bona fide, to restrain C from cutting Ms crops. 

JHUMUK NONIAH V. SHADABHIB ROY 

DistrSBB— 

ACT I OP 1876— 

Seisure qf Property in Possession of Mortgagees. Where moveable 
property upon leasehold premises has been mortgaged by the 
'fessee, and the mortgagee is in possession, the landlord cannot 
seise it under a distress warrant, as it is not property “belong 
ing to the person from whom the rept is claimed,” within the 
meaningcof s. 10 of the Distress Act. 

OOB]|rD {lALL SEAL V. ROBERT,KNIGHT, 

80AL.~^ ■> 
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Coavt— * 

Bee JURISDICTION ... ... ... ... VII ... 

JUDGE HOIiDING OUTCHEERY IN MUNSIF’S C50URT. See 

IRBEOULABITY IN PLACE OF TBIAL ... ... ... VIl ... 

REFERENCE TO. See Reoeiveb ... ... ... VII ... 

OoonmentB— 

ALTERATION IN. Bee FRAUD ... ... ... VH ... 

ALTERATION OF DATE OF. See PENAL CODE, as. 193, 464, 

CL. 3 ... ... I ... ... ... ... VI ... 

EXPLANATION OP. Bee MUKHTABNAMA ... ... VD ... 

RECEIVED BY LOWER COURT. See ONUB OF PROOF ... VI ... 

SECONDARY EVIDENCE OP CONTENTS OF. See EVIDENCE VI ... 

SUMMONS TO PRODUCE. See CIVIL PboCBDUBB CODE, s. 

187 ... ... ... ... ... VII 

UPWARDS OP THIRTY YEARS OLD. ^EVIDENCE VI 

Dool Darkhast— 

See REQISTBATION ... ... ... ... VII ... 

Dover— 

Inlroductimi of English Law—Freehold Estates of Inheritance — 

Armenian Widow—English Law how far applicable in 

' Calcutta —Succession Act (X of 1866^, s. 4— Estoppel —31 Geo. 

Ill, c. 70, s. 17— Dower Act (XXJX of 1839.) The widow of an 
Armenian, married before the Dower Act (XXIX of 1839), is 
entitled to dower out of lands whioh her husband held during 
the marriage for an estate of inheritance, as against a Hmdu 
purchaser for value from the husband during his life, the 
English law of dower having been recognized in this country 
amongst Europeans and Armenians as a branch of the law of 
inheritance. 

Per GABTH, C.J.—Estates which have been held by British sub¬ 
jects under the name of freehold estates of inheritance, are, in 
all ABHATitial respects, the same estates which have been held in 
England under the same name. * 

The case of The Mayor of Lyons v. The East India Co. does 
not mean to decide that the Courts of this country are justified 
in adopting just so much of the law of inheritance, or of dower, or 
of any other law, as they consider equitable, and rejecting the rest. 

It only points out that there are certain portions of the English 
Statute law which from their very natiue were only passed for 
reasons connected with England, and which would not be 
applicable in India or any Colony of the British Grown— e.g., 
the Mortmain Acts, the Law of Aliens, and the like. 

The provisions of s. 4 of the Succession Act are prospective, and 
leave rights unafieoted whioh had already been acquire^ before 
the Act passed. v 

BARKIEB 1>. PBOSONOMOYBE DOS8EE ... ... VI... 

DatieB of Judge— 

See SANCTION TO PROSECUTION* ... ... ... VI ... 

Easement— 

See USER, BIGHT OP PRIVATE WAY ... ... VI ... 

Lvnntation, Plea of’~~Livntation Act (XV of 1877), s. 36— Pre^ 
sumption of a Grant. In a suit to establish an easement when 
limitation is pl«ided. the proper issues to frame under s. 36 of 
Act XV of 1877 (limitation Act) are 

(i) W h«*har the easement in question was peaceably, openly, 
and as of right enjoyed by the plaintifi, or those through 
whom he chums, within two years of the institution of the ** 
suit; and v' • , ^ i 
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(ii) in the event of the above issue being found in the ne^tive, 
whether there is evidence of enjo3rment on the part of the 
plaintiff, or those through whom he claims, of such a 
character and duration as to justify the presumption of a 
grant or other-l^al origin of the plaintiff’s right indepen¬ 
dent of the provisions of Aot XV of 1877, s. 26. 


ACHUIi MAHTA V. BAJUN MAHTA 


CAIi. 


VI ... 


Right of Way — Prescription—Effect of Ilbistrationa—TAmitation 
Act {XV of 1877), s. 26, and Ulus. (b). Op the 6th of April 
1878, the plaintiffs sued for. obstructing a right of way for boats 
in the rainy season. The defendants admitted the obstruction, 
but denied the right of way. The plaintiffs proved that the 
right was peaceably and openly enjoyed, and actually used by 
them, claiming .title thereto as an easement and as of right, 
without interruption, from before 1855 down to November 1875, 
since when no actual user of the way by thd plaintiffs had taken 
place. The lower Appellate Court dismissed the suit, on the 
ground that the plaintiffs bad made no actual use of the way 
within two years previous to the institution of the suit. Held 
reversing the decision of the Court below, that, notwithstanding 
Act XV of 1877, s. 26. illus. (5), actual user within two years 
previous to the institution of the suit is not necessary, in order 
that the right claimed may be acquired under Act XV of 1877, 

B. 26. 


lUustsations in Acts of the Legislature ought never to be allowed 
to control the plain moaning of the section to which they are 
• appended, especially when the effect would be to curtail a right 
which the section in its ordinary sense would confer. 

• KOYLA8H OHUNDER GHOSE W. SONATUN CHUNQ BAROOIE .. VII... 


Bight f>f Passage for Boats m the Rainy Season — Water. A 
right of passage for boats in the rainy season over a channel 
wholly in another man’s land, is, in respect of extent, analogous 
to an ordinary right of way ; and the dominant owner cannot 
complain of the servient owner’s narrowing the channel, so 
long as the latter, by so doing does not prevent the former 
from passing and repassing as conveniently as he has always 
been accustomed to do. 

A right of passage for boats in the rainy season over another 
person’s tank must bo claimed in a particular direction in 
order to bo valid. 

DOORUA CHURN DHUR V. RALLY COOMAR 8E1N ... VII ... 


Right of Way—Unity of Possession — Severance—Nuisance arising 
from acts of several Persons. The words ‘ appurtenant ’ or 
‘ belonging’ will ordinarily carry only actual existing easements 
and therefore will carry no right of way over the land of the 
grantor, thpugh, finder certain circumstances, even these words 
will have a wider construction. 

Where further words, are used, such as ‘therewithheld or used,’ 
such words will carry a way formerly enjoyed as an easement, 
but ns to which the right has been suspended by unity of 
possession. But such words will not carry*a way made by the 
owner of both properties during the unity of possession, for his 
own greater convenience in the use of the two properties 
jointly. 

But where, during the unity of possession, a way, which has 
never existed as an easement, is in fact used for the convenience 
of one of the tenements afterwards severed, the authorities show 
that the words in question are large enough to carry it. 

One who has a right of passage over any place, must not, any 
more tl^n the owner of the soil might, use it in an excesssive 
or imp»^[>er manner so as to obstruct the exercise by others of 
thefy rights. ^ 
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Eribament— (concluded.) . 

The acts of seveiiJ petsons may togeliber ooastituto a n^sanoe, 
though the damage oooasioned by the acta of any one, if taken 
alone, would not be appreciable. 

OHUNDEaCOOMARMOOKERJlt). KOYLA8H CHUNDBB BBTT VH ... «66 

Effaot— 

OF ILLUSTRATIONS. See EASEMENT ... ... VU ... m 

Ejeotaient-* • 

Co-Sharer — Trespasaers-^o-Sharer's Bight, Where a tenant 
has been put into possession of ijmali property with the consent 
« of all the oo'sharers, no one or more of the oO'Sharers can turn 
the tenant out without the consent of the others ; but no person 
has a right to intrude upon ijmali property against the will of 
Uie oo-sharers or any of them ; if he does so, he may be ejected 
without notice, either altogetheir, if all the oo-sharers join in the 
suit, or partially, if only some wish to eject him; and the legal 
means by which such a partial ejectment is effected, is by giv¬ 
ing the plaintiffs possession of their shares jointly wi^ the 
intruder, as explained in the case of Hulodhm Sen v. 

Oooroodosa Roy, 


BADHA FBOSHAD WASTl V. ESCF ... 

Bee BECOVEBY OF POSSESSION 

OP TENANT HOLDING OVER. See NOTICE TO QUIT 

SUIT, See Estoppel BY PLEADING .. 

VII ... 

VII ... 
VII ... 
Vi ... 

414 

591 

710 

55 

Embankments— 

Bo6 ••• ••• 

VII ... 
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606 

Enforce— 

ATTENDANCE OP WITNESSES FOR MEASURING LANDS. 
See Beng. act vm op 1869, SB. 38-40 ... 

4 

‘ VI ... 

673 

English law— 

INTRODUCTION OP. SeeDowSB 

VI ... 

794 


Enhancement— 

Ataesmnent of Bent—Decree for Bent at Enhanced Rate — Be^tg. 

Act VIII of 1869. On the 25th of January 1864, the plaintiffs 
obtained a decree against the defendants for assessment of 
enUanoed rent. Shortly afterwards, the defendants executed a 
kabhliat, at a reduced rate, for eleven years ending the 31st 
Assin 1282 (16th October 1875). After the term had expired, 
the plaintiffs sought to recover rent from the defendants at the 
rate settled by the decree of 1864. 

Held, that the decree had been superseded by the subsequent 
arrangement, and that the plaintiffs could not recovenrent at 
an enhanced rate, except under the provisions of Beng. Adb 
Vm of 1869. 

NOBIN CHUNDEB SIBCAB V, GOUB CHUKOEB SHAHA ... VI ... 759 

NOTICE OP. Bee CO-SHARERS , ... ... ... VI ..I 149 

SUIT FOB. See REB JUDICATA. SUIT FOB ENHANCEMENT 

OP BENT ... ... ... ... VI <.. 319, 543 

OP BENT— 

Parties to mit — Enhancement by single Shateholder, Even if 
a sii^le shareholder can raise the rent of a joint tenant 
without the consent of his coparcener, he can only do so in a 
suit to which «dl the sixteen annas proprietors must be mads 
parties. 

GOPAIi». MAC^AGHTBN ... ... ... ... VII ... 751 

See ABBEABS OF BENT ... ... . ... » VII ... 633 

Q^UNDSOP. See SUIT FOB Enhancement ... ... VII ... 263 



INDEX. 


I 

GAL. 

Bul&rgement— « 

OF WINDOW. See ANCIHNT LIGHTS ... ... ... VII ... 

Equitable Relief— 

AGAINST FOBFEITUBE. See SUIT POS CANCELLATION OF 
Mokurabi Lease ... ... ... .. vii ... 


Ereotion of Plaoee— 

OF WORSHIP. See LIBERTY TO ERECT PLACES OF WORSHIP... 

Essence of contract - 

TIME OF. See SALE OF GOODS 

Estate— 

OP HINDU. See LETTERS OF Administration 
OP INHERITANCE. See DOWBR ... * 

TAIL. See Hindu LAW, WILL 


VII ... 


VI ... 


VI ... 
VI ... 
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Estoppel— 

Admiaaiom by Conduct. The deed of conveyance of land in 
Calcutta recited that the vendor was “ seised of, or otherwise 
well entitled ” to, the property intended to be sold “ for an 
^ , estate of inheritance in fee-simple,” and it purported to convey 
such an estate. In a suit for dower by the vendor’s widow 
against the heirs of the purchaser— 

Held, that although, as between the plaintiH and the defendants, 

* there was no estoppel which could prevent the defendants from 
proving that the estate sold was other than an estate m fee- 
* simple, yet, as the purchaser bought the property as and for an 
estate of inheritance and paid for it as such, the recital was 
pritHd^acic evidence against the purchaser and persons claiming 
through him, that the est.ite conveyed was what it purported 
to be; it being an admission by conduct of parties, which 
amounted to evidence against them. 

BABKIE8 V. PROSONOMOYER DOSSBE * ... ... VI ... 

BY PLEADINGS— Ejectment Suit—Denial of Tenawy—Citange 
of Defence on Appeal -Occupancy Right. It is not open to a 
defendant to change the whole nature of his defence at the last 
moment, and to set up in a Court of appeal a plea which he has 
directly and fraudulently repudiated in the Court below. 

In an ejectment suit, the defendants, from v'hom the plaintiff 
alleg^ that he had purchased the land from which he sought 
to eject them, and who had before suit by parol disclaimed the 
plaintiff's title, set up in their written statement an adverse 
title in themselves. The lower Court found the plaintiff's 
allegation to be tiFue. 

Held, that %he defendants were estopped from contending on 
• appeal that they were occupancy-ryots, and therefore not liable 

to be ejected ; and that by their own conduct they h.id forfeited 
the rights which they claimed. 

SUTYABHAMA DASSEE V. KRISHNA CHUNDfeR CHATTERJEE .. VI .., 

Acf I 0 /1872, s. 115 Section 115 of the Evidence Act. which 
contemplates a person ‘‘ by his declaration, act, or omission 
intentionally causing or permitting another person to believe 
a thing to be true and to act on that belief," in which case he 
cannot “ deny the truth of the thing '' refers to the belief in a 
fact and not in a proposition of law. 

RAJNABAIN BOSE v THE UNIVERSAL LIFE ASSURANCE CO, ■ VII .. 


European British Subject— 

See PBIVILEOE ... 
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Secondary Evidence — Bond—Loss or Destruction of Instrument — 
Evidence Act (J of 1872), s. 65, cl. (c). In a aoitby the pur¬ 
chaser of a debt, ^e plaintiff stated that, in 1873, A executed 
a bond in favour of B to secure the repayment of Bs. 1,000, 
and that ho had purchased the interest of B at a sale in 
execution of a decree gainst him. The plaintiff now sued A 
upon the bond, making B a party. At the trial, A denied the 
execution of the bond, and it was not produced by the plain¬ 
tiff, who, having served B with notice to produce, tendered 
secondary evidence of its contents. B was not examined as a 
witness, and no evidence was given of the loss or destruction 
of the bond. • 


Held by PONTIFEX and MObbis.'JJ. (Pbinsep, J., dissenting), 
that secondary evidence was not &dmissible. 


WOMESH CHUNDEE GHOSE V. BHAMA BUNDARl BAI 
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adjournment to obtain. See PRACTICE ... 
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ADMISSIBILITY OP EX PARTE DECREE AS. See RENT- 
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SECOND APPEAL 
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OP IRREGULARITIES IN PROCLAMATION OP SALE. 



See EXECUTION ... 
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vn. ... 

34 

OP POSSESSION, See CRIMINAL PROCEDURE Code, s. 

530 

vn ... 

46 

OP TITLE. See CRIMINAL PROCEDURE Code, 8. 530 
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VII ... 

. 46 

OMISSION BY JUDGE TO NOTICE, See Charge TO 

JURY 

vn ... 

43 

RBPU8AL TO HEAR. See JUSTICE OF THE PEACE 

• • • 
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TO PROVE INCREASED VALUE OP PRODUCE. 

See 
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See ONUB PROBANDI. COMMON ANCESTOR 
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Docfunvents upwards of Ihvrty years old—Proof of—Evidence 
Act (J of 1872), s. 90. A Court is not bound to accept as 
genuine the signature on a docuihent upwards of thirty years 
old, even though it be produced from proper custody. Before 
accepting such document as proof of title, the Court must 
satisfy itself that the person who purports to have affixed his 
signature to the document was a person who at the time was 
entitled to grant such a document. 

UGQBAKANT CHOWDHBT V. HURRO CHUNDER SHIOKDAR ... VI ... 209 


Secondary Evidence of Contents of Document. By the law of 
evidence administered in England, which has been in a great 
measure, with respect to deeds, made the law of India, the first 
condition of the right to give secondary evidence of the contents 
of a document not produced in Court, ts the accounting {or the 
non-production of the original. « 

BHUBAKE8WABI DBBI V. HARI8ARAN BURMA MOITBA ... VI ... 


Summoning Witnesses-~BeJusal of a Magistrate to summon 
Prisoner’s Witnesses—Criminal Procedure Code (Act Xof 1812), 
s. 859. A Magistrate is not at liberty to refuse to summon a 
witness tendered by an accused person, except on the grounds 
specified in s. 359 of the Criminal Procedure Code ; and if he 
does refuse, he is bound to proceed under that section. The 
fact that the accused declines to examine a witness is no reason 
for mfusing to summon him to meet fresh evidence given 
subsequent to the defence being closed. 

IN THE BIATTBB OF THE PETITION OF DEEIiA MAHTON v. 

SHED DTAE KOEBI 


ApMIBBIBILrrYOP— 

Mff^ment in Civil Suit out of which Crimmal Prosecution arises, 
'in suit by A agaihstthe obligors^f u bonct the Coprt held, for 
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the reasons stated in its judgmeint, that the signature of the 
obligors were not genuine, and directed the prosecution of A 
on a charge of forgery. On the trial of A before a jury, this 
judgment of the Civil Court was put in evidence on behalf of 
the prosecution, and its contents commented on by the Sessions 
d'udge in his charge to the jury. 

Held, that this judgment had been illegally admitted 
GOGUN CHUNDEK GHOSE V. THE EMPRESS 


OAIi. 


VI ... 


Receiving Illegal Grattficatwn — Penal Code (Act XLY of 1860), 
as. 161, 165— Evidence of Subsequent but IJncofnnecied Receipt, 
showing footing on tohich Parties stood—Evidence Act (T of 
1872), ss. 6—13 & 14. The accused was charged with having 
received illegal gratification from C and Go. on three specific 
occasions in 1876,Jij 1876,1877, and 1878, C. and Co. were doing 
business as comznissariat contractors, and the accused was the 
manager of the Commissariat office Hetd, that evidence of 
similar but unconnected instances of retseiving illegal gratifi¬ 
cations from C. and Co. in 1877 and 1878, was not admissible 
against him under ss. 5 to 13 of tho Evidence Act. 

Held, per Garth, C T. (MacLiEAN, J., concurring), the evidence 
was not admissible under s. 14 

Per Garth, C.J.—Section 14 applies to cases where a particular 
act is more or less criminal or culpable according to the state of 
mind or feeling of the person who docs it; not to casas whore 
tho guestion of guilt or innocence depends upon actual facts, 
and not upon the state of a man’s mind or fooling 
• Per MITTER, 3. —If tho receipt of tho illegal gratifications men¬ 
tioned in the charge be considered proved by other evidence, 

• and if it were necessary to ascertain whether the accused 
received them as a motive for showing favour in the exorcise of 
his oiEicial functions, the allogcd transactions of 1877 and 1878 
would be relevant undoi s 14, but they would not be relevant 
to establish the fact of payments in 1876. 

The Empress v . M. J. Vyapoory MooDEiiiAB ... vi ... 

■» 

OF ORAL AGREEMENT. Sec SPEtUFIC PERFORMANCE ... VT ... 

ON COMMISSION IN CRIMINAL CASE. See EVIDENCE 
Act s. 33 ... ... ... ... . . VT 

SETTLING CASE WITHOUT. See SANCTION TO PROSE¬ 
CUTION ... .. ... ... ... VI ... 
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Evidenoe Aot— 

(I OP 1872), ss. 5—13, AND 14 See EVIDENCE ... ... VI ... 655 

ss. 13, 40, 41, 43 —Admissibility in Evidence of Judgments not 
inter parties " Per GARTH, C.J., JACKSON, PONTIFEX, 
and MORRIS, JJ. (MITTER, J., dissenting).—A former judg¬ 
ment, which is i9ot a judgment in rem, nor one relating to 
matters of a public nature, is not admissible in evidence in a 
subsequent suit, either as a res judicata, or as proof of the 
particular peunt which it decides, unless between the same 
parties or those claiming under them. 

In a suit between A and B, the question was whether G or D was 
the heir of H. If C was the heir of H, then A was entitled to 
succeed ; otherwise not. The same question had been raised in 
a former suit brought by X against A, and decided against A ; 
and this former judgment was admitted in evidence in the suit 
between A and B, and dealt with by the Courts below as 
oouclUBive evidence against A upon the point so decided. 

Held (MITTER, J., dissenting), that the former judgment was 
not admissible as evidence m the suit between A and B, either 
as " a transaction ” under s. 13, or as " a fact ” under s. 11, or 
under any other section of the Evidence Act. 

GU^U JiAIiL V. FAITEH LAL^ ...^ ... ... VI ... 171 
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EfiAenoe Kti—{coniirmd) . » 

I OF 1872—(conWnited.) 

S8, 25, iG—Admission made to Police Officer before Arrest. An 
admission made by an accused person to a Police officer before 
arrest is ad m issible in evidence. '* 

The Empbess v. Dabbb pebsSad ... ... ... VI... 
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u. 30, 198—Confe 9 sion-~^dmmiortr—Examination of Witnesses — 
Judge—Penal Code (Act XLV of 1860), ss. 114, 149, and 
802. A prisoner, ofaaiged together with others with being a 
member of an unlawful assembly, made a statement before the 
Committing Magistrate implicating his fellow-prisoners and 
another person. He subsequently withdrew this statement, 
and made another, in which he endeavoured to exculpate 
himself. 


Held, that this statement was not evidence against the other 
prisoners under a. 30 of the Endenoe Act. It was not a con¬ 
fession, not did it amount to any admission by the prisoner 
that he was guilty in any degree of the offence charged; but it 
was simply an endeavour on his part to explain his own presence 
on the occasion in such a manner as to exculpate himself, and 
any mention made by him in such a statement of other persons 
having been engaged in thetiot, was altogeth^ irrelevant, and 
not evidence against them. 


At a trial before a Sessions Court, the Judge, on the examination- 
in-chief of the witnesses for the prosecution being finished, 
questioned the witnesses at considerable length upon the points 
to which he must have known that the cross-examination 
would certainly and properly be directed. 

Held, that such a course of procedure was irregular, and opposed 
to the provisions of s. 138 of the Evidence Act. 

It is not the province of the Court to examine the witnesses, 
unless the pleaders on either side have omitted to put some 
material question or questions; and the Court should, as a 
general rule, leave the witnesses tq the pleaders to bo dealt with 
as laid down in s. 138 of the Act. 


NOOB Bus KAZIV. The EMPBBBS ... ... ... VI... 
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5. ZG—Evidence of Witness taken upon Commission when admis¬ 
sible in Criminal Trial—High Courts' Criminal Procedure Act 
(JT of 1876), s. 16—Presidency Magistrates’ Act (JV of 1877), 

8.168. liie evidence of a witness taken upon commission is 
not admissible in a criminal trial held before the High Court, 
unless it can be shown that such evidence was so taken upon 
an order made by that Court under s. 76 of Act X of 1875, or 
unless it is admissible under s. 33 of the Evidence Act. 

The Empbess v. Dabee Febshad ... ... ... vi ... 632 

4 

8.30. See CONFESSION ... ... ... ...' Vn ... 66 

8. 82, cl, 1, and s. 33—" Questions in Issue "— Charges added 
at Sessions—Depositions before Magistrate—Witnges dyin^ or 
absconding—Qualifkatioii of Juryman. In the proc^ings 
. before a Magistrate on a charged of causing grievous hurt, two 
(among other) witnesses, one of whom was the person assault¬ 
ed, were examined on behalf of the prosecution. The prison¬ 
ers were comoutted for trial. Sub^uently the person as¬ 
saulted, died, in consequence of the injuries inflicted on him. 

At the trial before the Sessions Judge, charges of murder and 
of culpable homicide not. amounting to murder wore added to 
the charge of grievoUe hurt. The deposition of the deceased 
witness was put in. ind r<M|.at the Sessions trial. 

EMd, that the evid'qnoedwiM admissible either under s. 32, cl. 1, 
or 8.38 of the Eiddenoe Act, notwithstanding the additional *' 
obuges before tbeBessions ^urt. . ^ 

** 4i in 
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Exidenoe Act — {concluded.) • 

I OP 1872— (concluded.) 

The question whether the proviso to s. 33 of the Evidence Act is 
applicable—that is, whether the questions at issue are 
substantially the same—depends upon whether the same 
evidence is applicable, although different’ consequences may 
follow from the same act. 

. 

At the trial it was proved that the other witness who had been 
examined before the Magistrate had disappeared, and that it 
hod been found impossible to servo him with a Hhinmons 
His deposition was put in and read. 

Held, that it was p^roperly admitted under s. 33, ^ 


In the matter of the petition op Hochia Mohato. 
THE Empress v* Hochia mohato. 

s. 33— "Incapable of giving Evidence" ^he incapacity to 
give evidence mentioned m s. 33 of the Evidence Act need not 
be a peimanent incapacity. 

In the matter of the Petition op asg ur Hossein 
The Empress v . Asour Hossein ... 

s. 65, oii. (c). See Evidence ... * ... 

s. 74. See Public Documents 
's. 90. See EVIDENCE 


YU ... 42 


VI ... 774 

vir ... 98 

VII .. 76 • 

\ I ... 209 


s, Qi-*False Eoidence in Judicial I'raceeding—Deposition of 
the Acrii'ied when ndinissible as Evtednee—Civil Ptocedtire 
Code (Act X of 1877), ss. 178, 182, 183, and 647 Failure to 
comply with the provisions of ss. 182 and 183 of Act X of 1877 
* (Civil Procedure Code) in a judicial proceeding, is an informa¬ 
lity which renders the deposition of an accused inadmmsiblc in 
evidcho^ on a chaigo of givirig f.ilse evidence based on such 
deposition, and under s 91 of Act I of 1872 (Indian Evidence 
Act), no other evidence of such deposition is admissible. 

In the matter op the Petition oPaMAYADP.B Hossami. 

The Empress e. Mayadeb (tOssami ... ... VI... 762 


s. 92, Proviso 3— Parol Evulence in addition to condition in 
Kishbiindi—Part Peifonunnce of portion of obligation in Kisti- 
bundi. Per (lARTH, 0. J.—Where, at the time of the execut¬ 
ion of a written contr.xct, it is orally agreed between the panes 
that the written agrccinciit shall not be of .iny force until some 
condition precedent has been performed, the rule that parol 
evidence of such oral agreement is admissible to show that the 
condition has not been performed, and consequently that the 
contract has not become binding, cannot apply to a case where 
the written agreement had not only become binding, but had 
actually been performed .is to a large portion of its oliligations. 

The true meaning of the words “ any obligation ” in the 3ril 
proviso to s. 92 of Act I of 1872 is any oblig.ition whatever 
under the contract, and not some particular obligation which 
the contract may contain. , 

JUGTANUND MlSSER V. NERGHAN SINOH ... ... VI ... 433 

8 . 92 , Provisoes 1 AND 6. See Spbcipic performance ... VI... 328 

s. 11.'). See ESTOPPEL ... ... ... ... VII ... 694 


Examination— 

OP ACCUSED— 

Ses.sions Judge—Code of Ciiminal Procedure (Act Xof 1872), 
ss. 243, 250, 264, 265. The authority given to a Sessions Court 
to exanflne an accused does not contemplate the oross-exaimn- 
atiim of jBuch accused, nor can.t^e Judge |ndeavour, hy a series 

BCAIi.—g • ♦ 
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EiataiiiaUoii— (continued.) 

OP ACCUSED—(continMed.) 

o{ searohlng questiona, to force the aecased to octminate him- 
eelf. The real object involved in the power given to the Court 
under e. ‘i50 of the Code of Criminal Procedure is to enable the 
7adge to ascertain from time to time from the accused 
(especially if he be undefended) such explanation as he may 
desire to give regarding a|iy statement made by the witnesses, 
or, at the close of the case for the proseoatiou, to elicit from 
tne accused how he proposes to meet such portions of the 
sjvidencc which, in thd'opinion of the Court, implicates the 
(rnmised in the oomraissmn of the offancs with whieh he stands 
charged. 

' Hossein BUKSH w. The Empbkss ... 

IN ABSENCE OP ACCUSED. Sio WtrME.ssES 

OP WITNESSES. See EVIDENCE ACT, ss. TO, 138 

O 

Exchange— 

* BILL OP. See PROMISSORY NOTE 


VI ... 

96 

VI ... 

774 

VI 
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VII ... 
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Excise— . 

Sale by Wholesale—Sale by Servant — Beng. Act VII of 1878, 
ss. 16, 59, and 00. A sale of more than twelve quart bottles, 
of two gallons of spirituous or fermented liquors of the same 
kind, made at one transaction is a sale by wholesale. 

Qiuvre. —Whether a sale of twelve quart bottles of one kind of 
liquor, and three quart bottles oi another kind, at • the same 
time, comes within the prohibition in the explanation clause 
of s. 15. 

The licensed retail vendor himself is the only person liable to 
conviction under s, 60. 

THE Empress w. Nuddiak Chand Shaw . ... VI ... 

11 

Exolucion of Time— 

See Limitation . ... .. .. vii ... 
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Execution— 

Attachment bif more than one Judgment-CredUor of Property of 
Judgment-debtor %n Comt — Pmority—Ctvtl I'roceduie Code 
{Act X of Id’ll), .S.S. 272 and 295. In execution of a decree 
of a Munsif’s Court, the plaintiff attached certain money, the 
proceeds of decrees which her judgment-debtor had obtained 
against third parties, then lying in a Small Cause Court to her 
credit, and subsequently obtained an order from the Munsif 
directing the same to be paid to her in satisfaction of her ^ 
decree, which order was duly copimunicated to the Small 
Cause Court Judge. Subsequently, the defendant, who held 
another decree againet the same judgment-debtor, attached 
the same sale-proceeds. The Small Cause Court Judge then 
proceeded, under s. 272 of the Civil Procedure Code, to enquire 
whether the plaintiff was entitled to any priority over the 
second attaching creditor, and having decid^ that question 
in the negative, divided the sale-proceeds rateably between 
them. In a suit brought by the plaintiff, under the above 
oircumstances, to reoover from the defendant the protion of 
&e sale-process eo paid to him— 

Held, that s* 295 of filo^ Civil Procedure Code had no application, 
inasmuch as the had not applied' to the Small Cause 

Court Judge execute hot decree, and it had never been 
transferred tp;,i^iiiat. <ih>Rrt for eotoeution; and that, the proviso • 
in a, 372 is intended to mean tliat my question of tijde 
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Exeoatlon—(continued.) 

or priority is to be deternuned by the Court in which, or in 
whoso custody, the property is, and not by the Court which 
.made the order of attachment. 

//eld,'also, that, previous to the order by theMuusif directing the 
payment to be made to the plaintifE, the Small Cause Court 
Judge would have had jurisdiction to deal with the question he 
had tried ; but, as that order was made prior to the attachiucnt 
by the defendant, the judgment-debtor had no interest in the 
money which could be so attached, the effect 04 that order 
being to vest the property m the money in the plaintiff, and to 
take it out of the disposal of the Small Cause Court Judge, and 
consequently the order for distribution was wrong, and the ^ 

plaintifE was entitled to the decree she sought. 

Queere .—Whether an order made by a Coutt under s. 272 was 
intended by the Legislature to be a final (jrder ? 

GOVEE NATH ACHABJE ». ACHCHA BIBBJS ... ... VII... 56S 


Irtegularithes tn Praclanmtton of Sale—Evidmtce of such hregu- 
lariluis—Naeu 's iieport—Cxvtl Ptoceduxe Code (Act X o/1877), 
ss. 274, 287, 289, 290, 291, and 295 —Sale to satisfy Jxidgiiienl- 
vteditor who has not attached. The proclamation of sale 
required by s. 274 of the Civil Procedure Code, to bo made at 
some place adjacent to the property to be sold, and the fixing 
up of a copy of the order m a conspicuous part of the property, 
ar* acts winch must precede the posting of the notices in the 
Court-house as required by s. 290. 

Where the sale-proceeds of a portion of several parcels of property 
are sufficient to satisfy the decree of a judgment-creditor who 
has attached the property, another judgment-creditor, although 
be |;ias not attached the property, is still entitled to have the 
rciuaftider of the property sold to satisfy hi.s decree under the 
provisions of s. 29.5 of the Civil Procedure Code. 


Throe mouzas were attached in cxecutiomof decrees obtained by 
A and B. Prior to the .sale, C, who had also obtained a decree 
against the owner of the land, applied for leave to execute his 
decree, in order that he might participate in the sale-proceeds 
under s. 295 of the Civil Pnxiodure Code. Upon the day fixed 
for the sale, the Deputy Commissioner was unable, through 
illness, to attend ; and he postponed the sale for three days. 
Two of tho.mouzas were sold, and realized more than enough 
to satisfy the decress of A and B. The third was then sold in 
satisfaction of C’s decree. Upon an application b^ the 
judgment-debtor to set aside the sale on the ground of irregu¬ 
larity, it appeared, that notice of the sale had been posted in 
the Court-house mote than thirty days before the date fixed 
for the sale, but^ad only been published on the properties to 
be sold fife days before that date; that notice of the existciice 
of a mortgage on the properties, but no further particulars, 
was given, and the mortgagee was allowed to purchase, 
and tluit the Deputy Commissioner had accepted the reports of 
the Nazir and Court-peon as to the proclamation of sale, and 
h^ refused to allow the judgment-debtor to give evidence of its 
insufficiency. 

Held, that the proclamation of sale on the property having taken 
place only five days prior to the date of sale, and the parti¬ 
culars of the mortgage not having lieen given, there had been 
such material irregulajrities in the publication as to entitle 
the judgment-debtor to give evidence of them and the other 
allegations made by him, in order to show that he had sufiered 
material injury by reason of such irregulariticb. 


Held allb, that the Deputy Commissioner was not, entitled to 
pr|^c^ upon the ports of the Nazir tmd Court-peon, but was 
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Exdbntion— {continued.) 

bound to hoar the evidence tendered by the judgment-debtor, 
though ho was justified, under s. 291, in postponing the sale as 
he had done. 

UcAd further, that the third judgment-debtor, who had not 
altiichcd the property, was still entitled to hnvo the sale 
pi-ooocdod with and his decree satisfied under the provisions of 
s. 295. 

MOHUNT MEGH LAEL POOKER V. SHIB PBKSHAD MADI ... VII .. 

lireguUintiJ in PublisMng and Cunducting a Sale — i\awer of 
Irregularity by the Judgment-Debtoi. Previous to the date 
fixed for the sale of oertam propertv in execution of a decree, 

«• the judgment-debtors presented a jictition, praying for a 
month’s further time to be allowed them in ordei that the\ 
might complete the arrangoraents they were making for the 
purpose of paying off the debt^ and st.iting that the dccicc- 
hniders had attached and adve^ised the property for sale 
That ixititiou being refused, the sale took plat e, and subse- 
•lueiitlj the judgment-debtors came in and objected to the sale, 
and asked to li.ive it set aside, on the gioiind that thcie had 
been matenal irregularity in the public.ition of the attachment 
■ and salo-preclamation, i>nd that, consequently, they Inid 
suffered substantial injury.* The Subordinate Jti^o refused to 
c hear evidence! on this poiiit, holding that the jietit'ou was an 

admission that the proceedings were in order. 

Held, that the petition pro.soutod prior to the 8>i.le did not amount ( 

to an admission by the judgment-debtors that the publication 
and proclamation of the sale h.id been duly ni.ide, and that 
consequently, the Court was bound to hear the evidence 
tendered by the judgment-debtors on that point, <uid to find 
whether there had liocri such irregularities in publishing .ind 
conducting the sale as to occasion substantial injury to the , • 
judgment-de btors. 

Thakoob mahatab Dko V. Leeeanund Singh ... vri ... 


Limitatum — Oiml Piocedine Code {<kct X o/1877), ss. 2;J0, 235, 

236, and 237. In execution of a decree passed more than 
twelve years before the date of the Civil Procedure Code (Act 
X of 1877), certain judgment-creditors applied for the attach¬ 
ment and sale of certain specified property belonging to their 
judgment-debtor, previous to the date on which the thicc yoais 
,illowed for such execution, under s 230, would h.ive cxjnred. 
Subsequcutly. after the thnx’ years had elapsed, they fill'd a 
fresh application, praying that certain other pro^ierty of their 
judgment-debtor might be att.iched and sold in lieu of that 
specified in their former application, and that the latter might 
be released. » 

Held, that execution of the decree was barred by liinitation« 

C 

Per PB1N8EP, J.—Under s 230 of the Civil Procedure Code, it 
was intended by the Legislature that a decree-holder socking 
to oxccutc a decree passed more than tyvclvo ycirs bofoie, 
should have one opportunity to oxccutc that decree, and that, 
if ho fails to satisfy it on that fipphcation, any further applica- 
bocomes barred. 

SREENATH GOOHO V. YUSOOF KHAN... ... ... VII... 

limitation—Appellate Court—Privy Council—Limitation Act (IX 
of 1871), sched, ii, arts. 167, 169— Att VI o/1874, .s. 21— Limi¬ 
tation Act {XV of 1877), sched. it, arts. 177, 179, and 180— 

Interest, Hate of. The term ‘ appeal ’ in art. 167 of sched. n 
of the Limitation Act {IX of 1871) mcludes an appeal to the 
Privy Council, and the term * Appellate Court ’ in the same 
article iuoludafi the Judicial Committee of the Privy Council 
sitting for the purpose of hearing appeals from orders passed by ® 
Bntish Courts in India. • * * « 
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Szeoution— {continued) 

Where an appeal had been preferred to Her Majesty in Gounoil 
from a decree of the High Court reversing the decree of the 
Court o£ firnt iuHtanco, and tho High Coutt'b decree was afiirtnod 
by an order of Her Majesty m Counovl, dated the 16Ui ¥'oV)ri\.i,ry 
iB73, and an application for oxccutiou of the High Court’s 
decree was made on the 17th November 1875, more than three 
years after tho date of the decree, but within that period of the 
■ order of Her Majesty in Council— 

Held, that, under art. 1G7 ofschod. ii, Act IX of 1871, thcliuntj- 
tioii of such application must be computed from abc date of 
tho order of Her Majesty in Council, and consequently that the 
application for execution was not barred. 

GorAL. 8AHU DEO V. JOYEAM TEWABY ... ... Vll ... 
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Mortgage-Decree—Stag of sale pendmg Adiinmstralum-Suii — 

Appealable ordet — VvuilPtocediite Code (ActX of 1877), s. ‘244, 
cl. (c). In execution of a decree on a inortga|;e-bond executed by 
the father of the judgment-debtors, sihee deceased, which 
decree directed that the mortgage lien should be cnfoiced— fit si 
by sale of tho property specifically mortgaged ; and secoadlij, il 
the debt remained unsatisfied, by tho sale of the othei property 
in the possession of the judgment-debtors, tho judgment-creditor 
proceeded to have the mortgaged property sold. • After the isoue 
of the salc-notificatioii, and throe days prior to the date fixed 
for the sale, one of the judgment-debtors applied to have 
the sale stayed, on the ground that an administraliou-suit was 
pcncfiiig with respect to the property of Jus father, the mort¬ 
gagor, and also asked that a receiver might be appointed and 
arrangements made for the purpose of paying off the mortgage- 
debt and saving the property from being sold On this 
* application the Court passed an order staying the sale. 

Held, that such ordoi was appealable, being a question atisiug 
between the patties to the suit in which the decree was passed 
and relating to the execution of that decree, and as such coming 
within the provision of cl. (c), s. 244, Act X of 1877 (Civil 
Procedure Code). ^ 

Held also, that the Court was wrong m passing such order, 
inasmuch as there were no reasonable grounds why a secured 
creditor should be debarred from ouforeing his secuntj pending 
the admniistratiou-suit. 

KRISTOMOHINY DOSSEE II. BAMA Churn N.\G CHOWDBY VII... 733 

API'LICATION FOR. See Al'I'LICATION FOR EXECUTION OF 
Decree ... .. ... ... ... VT .. 203 

BARRED AT TIME OF SALE. See DECREE FOE SAEB .. VIT ... 91 

BY HIGH COURT, APPELLATE SIDE, See HjcnCOUU'l, 

Al'FKLiIiATE SIDE ,. ... ... VI ... ‘201 

I>RIVATE SALE OF PROPERTY ATTACHED IN. See 

PRIVATE SAIiE Cy-’ PROPERTY ATTACHED IN EXECUTION ... VII .. 107 

OF DECREE-? 

Arrest—Pmdahtiashtn Lady—Entering Zenmia Cicil Ihocedme 
Code {Act X of 1877), ss. 271, 336,640. It is not iieccssarv 
that a special order of Court should bo niiulo, empowering 
an officer authorized to arrest a purdahiiashhi lady to enter the, 
zenana of the house in which she resides. Under s. 336 of the 
Civil ftooedure Code, if the officer is able to enter the house, ho 
may break into any room in the house, including the zenana, 
m order to effect the arrest. 

S. M. Kadumbinke DOSSEE V . S. M. Koydashkaminee 
DOBSEE ... ... ... ... ... VII ... 19 

Debt payable by Instalments —Failure to Pay—Ltmtlaiion Act 
(XV of 1811}, scluul, ii, art. 179, The terms of compromise in 
a suit for money provided that tho debt should be paid 
by moiMthly instalments, and that, on the failure to pay 
any three successive instalments, the outiro amount should be 
• • _ • a 
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Exttoation— {oontifftted.) 

OF DEGREE— {(txmtimtied.) 

recoverable by application to execUtb the full decree. The 
decree was dated the 12th Jane 1875, the first instalment was 
due in July 1875, and the last in October 1877. Default was 
made in payment of the first three instalments, but the decree- 
holder did not apply for execution, and accepted subsequent 
payments. On the 13th December 1879, he applied for 
execution for the amount then remainii^ due. 

Held, that the period of limitation proscribed by art. 179, sched. 
ii of Act XV of 1877,*began to run on the third default taking 
place, and that no subsequent payment could stop limitation 
once begun. 


* ASMUTUIiLAH DALAL u. KALI^Y Churn MITTBR ... VII... 


Partial Satisfaction under Arrangements made by Court — Jtvmita- 
twn—Subseqiteni Application*for Execution, In execution of 
a decree, an order was made by the Court, directing the pay¬ 
ment of the rents of certain pro^rty, which had been attAch<^, 
as they became due from the mukuraridar to the judgment- 
debtors, to be made to the decree-holder, to satisfy his decree ; 
and afterwards the execution case was struck of! the file. Subse¬ 
quently, default having been made by the mukuraridar m the 
payment of the rents of* certain years, and the decree not 
having been fully satisfied, the decree-holder applied for an 
order directing the payment of the rents which were in arrear to 
bo made by the mukuraridar in accordance with the previous 
order. Notice having been directed to bo served on the judg- * 
ment-debtors, they came in, and pleaded limitation. 

Held, that as the application was not strictly one for fresh execut¬ 
ion, limitation could not apply ; and that, as the effect of the 
order in the execution-proceedings was virtually to appoint the 
decree-holder receiver under the provisions of s. 243 of Act VllI 
of 1659, and as the attachment was still in force, his proper • * 
course was to file a regular suit i/ua-recoiver against the 
mukuraridar. 

RAUHA KiSSORE Bosk U. AFTAjJ CHUNDRA MAHATAB ... VII... 

Merger—Foreign judgment—Act X of 1877, ss. 12 and 14. The 
judgment of a foreign Court, obtained on a decree of a Court 
m British India, is no bar to the execution of the original 
decree. 

'Pakuruudeen Mahomed assan v. The official 
Trustee of Bengal ... ... ... ... Vll .. 


Sale m Execution—Material Irregularity—Civil Procedure Code 
{Act X of 1871), ss. 274, 289, 311. Under ss. 289 and 274 of 
the Civil Procedure Code, it is necessary that a copy of the sale- 
proclamation should be affixed to some conspicuous place on 
the property attached ; and the omission to do so is a material 
irregularity vrithin the meaning of s. 311 of theCodceof Civil 
Procedure. * 


If it is proved that the price obtained for property sold at an 
execution-sale is greatly inadeq^uato, and if it be also proved 
that there has been a material irregularity in publishing or 
conducting the sale, the Court will, presume that the irregularity 
was the cause of the inadequacy of price, until proof is given to 
the contrary. 

KALYTABA CHOWDHRAIN V. RAMCOOMAR GOOFTA ... VII ... 


EeLief asked for in accordance with Statements in Plaint not 
forming a separate Prayer in the Plaint—General Prayer for 
Belief—Control of Execution. A, a joint owner of an estate 
with B, saved the joint estate from sale for arrears of Goveru- 
mmit revenue, in payment of which B had made default, for 
such purpose mortgaging her share m the estate to E. A 
then sued B %>t contribution. Ponding that suit, B again * 
madte 4^fault, mid the estate was sold ^ud purchased by C, ^ 
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ExMation—(contmuei.) ^ » 

OF DECBSB— (continued.) 

subject to incumbmnces. Subsequently, A obtained her decree 
against B, and assigned her decree to D, who obtained an 
order for execution, and attached certain property belonging to 

B. D and E then entered into an agreement with G, that 

they would release C and the share charged with payment of 
A’s decree, from all liability, and that they would entrust the 
whole conduct of the execution-proceedings to C, in consider¬ 
ation of his granting a perpetual lease of part of the property 
to D andE. In pursuance of this agreement, D and E granted 
a release to C, and C granted a lease to E for himself, and it 
was contended, also, as benamidar of D. The agreement con¬ 
tained a proviso that should the Court, in which the decree „ 

should be executed, of its own accord or on the petition of B, 

or his legal representative, notwithstanding objection on the 
part of D and E, make any order directing the decree to be 
executed against thS estate, then in such c^e D and E should 
not be bound by the release, and that it shhuld be open to C, to 
cancel the agreement. D applied for execution against the 
estate of the adopted son of B (who had died), but subsequently 
abandoned all proceedings and transferred his decree to the 
High Court to obtain execution against a house belonging to 

C, in Calcutta. The adopted son and widow of B, in a suit 
brought against G and D, objected to the execution-proceed¬ 
ings, and after paying the sum duo to D into Court, asked for 

^ ^n injunction staying all further proceedings in execution 
untiFthe hearing of the suit. 

Held, that D had obtained, out of the hen directed by the 
* decree, some benefit or advantage, which the plaintifEs might 

, have a right to have valued at the hearing, and that, notwith¬ 
standing this did not from the subject of a separate prayer.in 
the plaint, the Court would grant the injunction. 

KBIST0“M0HINP.Y DOHSEE V. K.VELy Pbosonno GHOSE .. VI ... 486 

Ctvil Procedure Code (Act X of 1877), as. 248 and 311. 

When a judgment-debtor has died after decree, but before 
application has been made to exooulb the decree, the 
Court, before directing the attachment and sale of any 
property to proceed, must issue a notice to the party again'.t 
whom the execution is applied for to show cause why the 
decree should not be executed against him, and its omission 
to do so will invalidate the entire subsequent proceedings. 

IN THE MATTER OP THE PETITION OP RAMBSSUBI DASHEE, 

Ramessubi DA8SE i>. DooBoABASH Chatter,!EE ... Vl ... 103 

Civil Procedure Code (Act X of 1877), s. 234 —Representative of 
Deceased Husband's Estate—Form of Decree against Ihndu 
utidow A Hindu widow instituted a suit to recover possession 
of certain property belonging to her deceased husband, and 
that suit was dismissed with costs. The widow having died 
before execution for the costs was taken out, the decree-holder 
sought to take out execution against the next heirs of the late 
widow’s deceased husband. Held, that the fact, that the widow 
did not in her suit seek to recover any interest personal to 
herself, but that she contracted the judgmenl^debt in the effort 
to recover a portion of her husband’s estate, to which m its 

* entirety the next heirs or her late husband had succeeded, was 
sufficient to make the whole estate liable, and would entitle the 
decree-holder to satisfy his decree against “ the legal reprebent- 
atives ” of the late widow’s husband, under s. 234 of Act X of 
1877. 

In a decree against a Hindu widow, it should be stated whether 
the decree, is a personal decree, or one against her as represent¬ 
ing her deceased husband. 

RAMKlSHOItE CHUOKEBBUTTY r. KALLYKANTO CHUCKBB- 
BUTTY ... ... ... ... ... VI ... 479 

« • ^ • • 
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Exflbxilon--r~{continmi^ 

OF DEQBEE.— (coneluded.Yi 

Sowt which passed the decree—Ciml Proceduretjode (Act X ‘of 
1877, as amended by Act XIIof 1879), as. 2'i3, 6 «—Limitation 
Act (XV of 1877), sched. i%. art, 179^, cl. 4. Per GARTH, C.J. 

Seotiou 649 of the Civil Proceduro Code, as amended by Act XII 
of 1679, which explains the meaning of the expression the 
“ Court which passed the decree,” does not eaa:lu(le the Court 
which originally passed the decree as being a Court in which an 
application for execu^on should bo made, but merely mcludes 
another Court. 


When, therefore, a Court which has passed a decree has ceased 
, • to have ^risdiction to execute it,.the application for execution 
may be made cither to that Court, although it has ceased to 
have jurisdiction to execute the decree, or to the Court w£ich 
(if the suit wherein the decree was passed were instituted at 
the time of making application to,oxecute it) would h ive juris¬ 
diction to try the suit. 

Per Field, J.—A Court does not cease to be “ the Court which 
passed the decree ’’ merely by reason that the head-quarters 
- of such Court are removed to another place, or merely because 
the local limits of the jurisdiction of such Court are altered. 

An application for the transfer of a decree under the provisions 
of 8. 223 and the following section of Act X of 1877, is a step 
in aid of the execution of the decree within the meaning of 
cl- 4, art. 179, sched. n of Act XV of 1S77. 

LATcmiAN PITNDRH r. MADDAN MOHUN SHYE ... VI .. 


Satisfaction, plea, of, in Bar—Chvtl Procedure Code (Act Xof 
1877), ss. 244 and 258 Where a decree-holder, declared to be 
entitled to possession of certain land, subsequent to decree • * 
executed a patta in favour of his judgment-debtor, who was then 
in possession, and afterwards took out execution under hvs 
decree— , 

Held —on an objection by the judgment-debtor that, under these 
circumstances, he was nut entitled to possession—th.it satis¬ 
faction of the decree not having been entered up. such object¬ 
ion could not be dealt with under s. 244 of the Civil Procedure 
Code. 

Held also, that s. 258 of the Civil Procedure Code deals with the 
adjustment of any decree, and not merely with the adjustment 
of a money-decree. 

Baba Mohambd V. Webb ... ... ... VI... 


See SALE BY SHERIFF IN EXECUTION OF DEglBEE. 

' BEVIVOR. BENG. \CT VIII OP 18G9, s. 58 .. ...» VI... 

« 

OF JOINT DECREE. See LIMITATION ACT, XV OP 1877, 

SCHED. II, ART. 179 ... ... ... ... VI ... 

Sale of undertenure—Sale of other Immoveable property of Jndej- 
ment debtor — Seng. Act VIII of 1869. s.s. 59—61. A judg¬ 
ment-creditor, who has obtained a decree for arrears of rent 
due in respect of an undertenure transferable by its own title- 
deeds or by the custom of the country, is not bound to bring that 
undertenure to sale in exeontion before he can proceed agamt 
other immoveable property belonging to his judgment-debtor. 


The case of DesaratuUah v. Nawed) Nazim Nazar Ali Khan 
which was decided upon s. 105 ef Act X of 1859, is not applicable 
to 68. 59 —61 of B^g. Act VIII of 1869. 


KRis:^ ram V. Janokee Nath Boy 

# • 
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Execution— {cm^ttdeB,.) 

See TAw, Mitakahaha 

SALK tN. Sec ^tTRlADIffriON, 

OP MOR'BOAGE-DECREE--* 


* /#• 


^ ' 




l.Ii.B. CAL. 



VII ... 

vn ... 


Benff. Act YII of 1868 —Sale ofmartqnqed Property—Swplus srtZe-i. 
proceeds—Attachment of smplus sale~proceeds. The puroha«er 
of property, sold subject to the incuanbr.xiicos theroou, at a sale 
under Beng. Act \GI of 186^, subsequently became the pur¬ 
chaser of a decree passed prior to the sale in a suit upon a 
mortgage of theuproperty, such decree being declared not only 
a charge on the mortgaged property, but also person^ against 
the mortgagor. 


Held, that the purchaser was not entitled to execute the decree 
against the surplus sale-proceeds under sueh sale, .although ho 
abandoned his lieu on the propertv. 

GOLUK OHUNDEB MAHTNDA r SURnOMAN(?AriA DABI ... VI... 

PROCREDIJgGS— ,* 

Mesne jyrofits—Amount av'mded tu eTeention Imqer than that 
claimed in plaint—Court Fees Art (VIIof^fVJO),s. 11, pain. 

2. The plaintiff brought a suit for possession, and for a certain 
sum as ipesiio profits, which he assessed at three times the 
annual rent paid to the defendant by tenants in actual posses- 
sion of the land. He obtained a decree for possession, and the 
decree ordered that the amount of mesne profits due to him 
should be determined in the execution-proceedings. On an 
„ . iniesjigation, a larger sum was found to lie duo to him for 
mesne profits than th.at claimed hi him in his suit The 
^ plaintiff, therefore, paid the excess fee is provided by para. 2 
of H. 11 of Act Vll of 1870; but held, that the amount of mesne 
, profits recoverable by him must be limited to the amount 
claimed in the plaint. 

BABOO-TAN JHA V. BY.fNATH DUTT JHA ... ... VI ... 

PROOF OF.* See ONUS I’UOBANDI .. ... ... VI ... 


SALE.— 

Material Irregularity—Sale of a Portion of a Tenure—Sale for 
Arrears of Rent—Mortgaqe-decr ee—Civil J^rocedure Code (Act 
X of 1877^ s. 311. The more fact that the amount of rent 
payable in respect of a tenure brought to sale in execution 
' of a decree is not stated in the sale-proclamation, is not a 
material irregularit\ within the iiieaniiig of s. ‘-til of the Civil 
Procedure Code (Act X of of 1877), though, it tho amount of 
rent payable werost.ited to be more than it actually was, that 
might constitute such .in irregularitv, as tending to lesson the 
price at which purchasers might be willing to Imv. 

Where decree for arrears of rent had boon obtained bv fractional 
share-holders m a tenure, and in execution thereof a moiety of 
the tenure had been sold, it appeared that the other moiety h<ad 
been sold at tho same timo in execution of a mortgage-decree 
against som# of the judgment-debtors in the rent-suits, on an 
objection being taken to tbe confirmation of such sale on 
the ground that the whole tenure should have been sold in 
oxocution.of the rent-decrees— 

Held, that all that the decree-holders wore entitled to have sold, 
was tho right, title, and interest of tlieir judgment-debtors, and 
that they were in the position of ordinary creditors having no 
hen on the tenure . and that, consequently', the mortgagor 
being entitled to enforce his hen against the moiety* covered 
by his mortgage, the sale of the remaining moiety in satis- 
fnotion of the rent-decrees was a good sale, and could not be set 
aside. 

Hohendho Coomar DUTT V . Heera Mohun Coonpoo 
AND IBHANESWARY D.A8EB V. GOPAL I)A8 DUTT ... , VII ... 

WITHDRAWAL OP. See MORTGAGE DECREE FOR ACCOUNT 

AND SALE ... ... ... ... ... VI ... 

See MOtlT(fAOE-BOND • ... * ... • ... ... VII ... 
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Exlontora— • 

Adminiatratioii-Sond^Indiaii Svceesgum Act (X of 1805), s. 250 
—Probate, lliXACUtiOtn, ae well an tMlrawistratom, are liable, 
under ». 266 ot the Succession Act, to give a bond to the Judge 
of the District Court for the due collestion, getting in, and 
administering the estate ot the deceased. 


IN THE MATTER OF THE PPiTITlON OF JUOGODISHARI DABI. 

VII ... 

84 

w 

ExeotttiYe Offleer— 

ORDER BY. See 0BDE3 BY EXEOOTIVE OFFICER 

VI ... 

88 

Ex Pajpte— 

IjEOREE. See Rent-Suit ... 

MI ... 

23 

Ex Parte— 

HEARING OP APPEAL. See Aln»MCATION FOR REHEARINu 

4 

VI ... 

^48 

Explaining Charge- 

See Plea op Guilty 

VII ... 

96 

Explanation of Ooouments-c 

See MUKHTARNAMA 

VII ... 

245 

Extinguishment of Right— 

See Limitation Act, IX of 1871, s. 20 

VI ... 

340 

Fabricating False Evidence— 

See PENAL Code, ss. 192, 404, CL. 2 ... 

VI ... 

482 

Failure- 

BY WIDOW TO ADOPT. See HINDU WILL, ADOPTION 

VII ... 

288 

Fair Rent— 

See Registration ... 

VII .. 

703 

False Charge- 

Sec PENAL Code, s. 211 

■PROSECUTION FOR See PENAL CODE, s. 211 ... 

TO COURT OR OFFICER HAVING NO JURISDICTION. 
See PP.NAL CODE, s. 211 ... 

VI ,. 
VI ... 

VI ... 

682 
490, 584 

620 


Penal Code (Act XLV of l^GO), s. 211 —Opportunity of snbstantv 
attng Charge. Upon a tri^ for bringing a false charge with 
intent to injure, it appeared that the original complaint was 
lodged in the Court of the Extra Assistant Commissioner, 
and a local enquiry by a competent police officer was directed. 

The oifioer reported that the charge was false, and recommended 
that the prisoner should be prosecuted. The Extra Assistant 
Commissioner ordered the papers to be sent to the Deputy 
Commissioner, who ordered the prosecution, and the prisoner 
was convicted. • 

Held that the conviction was bad. Tho Extra Assistant Com¬ 
missioner should, on receipt of the report of the police, have 
communicated its omitents to the prisoner and afiorded her an 
opportunity of substantiating her complaint, and should then 
have decided the case. 

In the mattbb op the Petition op sokhina bibi. the 
EMPBiaSS V. GBI8H CHUNDBE NUNDI ... ... VII 87 

Dismtaial of OompZoinf—Prose^ion under a. 211 of Penal Code 
{ActXLV ofl9GO)—Orimi»at Procedure Code (ActX of 1872), 
as. 144, 147, 48d, 4t0, and 471. Where a charge had been 
ptefered agaiusirct person and thq^Magistrgte, before whom it 
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FaltM • * 

was hoard, after hearing the statement of the complainant, but 
not those of his witnesses, dismissed the complaint; and subse¬ 
quently, on the application of the person charged, granted him 
leave under s. 470 to prosecute the complainant for bringing a 
false charge— 

Held, that the proceedings j|vere not irregular, and that the 
Magistrate was justified in acting as he had done. 

Held also, that there is a distinction in the prucoedhngs to bo 
adopted when a sanction is given under s. 470, and the institu¬ 
tion by the Court of its own motion of proceedings under 
* s. 471. • 

In the matter op Gyan chunder Roy v. protai* Chuk- 


DER DA8S ... ... , 

See PLEA OF GUILTY ... 

Vll ... 
VII ... 

208 

96 

EVIDENCE— 

Sec Sanction TO Prosecution 

IN JUDICIAL PROCEEDINGS. Sec EVIDENCE ACT, b 91 .. 

FABRICATION OP. See PENAL CODE, Sb. 192, 4(51, CL. 2 
INFORMATION, 800 PENAL CODE, a. 201 * ... 

VI ... 

VI ... 

VI . 

Vl ... 

• 

440 

7G2 

482 

789 

• 

Family Arrangement— 

DEED^P. Sec STAMP ACT, a. 3. CLS. 9, 11, 19 ... 

Vll ... 

21 

Father’s Debts— 

LIABILITY OP SON TO PAY. See HINDU L.VW ... 

VI ... 

135 

Ferry— *» 

See RIGHT OP PRIVATE PERRY 

VI ... 

608 

Filing— * 

OP AWARD. See ARBITRATION 

VII ... 

333 


Pinality— 

See Land acquisition Act ... 

OP ASSESSMENT. Sec JUSTICE OF THE PEACE . 

OP AWARD. See RES Judicata 
OP DECISION. Sec SUIT FOR POSSESSION 
OP DECREE. Sec ARBITRATION 
OP EX PARTE DECREE. Sec RBNT-SUIT 

Final Order— • 

APPEAL PROM. Sec LIMITATION ... ... VI ... . 22 

Finding— 

IN JUDGMENT NOT EMBODIED IN D4ECREE. See RES 
Judicata ... ... ... ... ... Vl ... :ji9 

Foreclosure— 

OR SALE. See Mortgage ... ... ... ... vii 394 

SUIT BY MORTGAGEE FOR POSSESSION AFTER. See 

Limitation ... ... ... ... ... Vl ... 564 

Foreign— 

JUDGMSNT. See EXECUTION OP DECREE ... ... VII ... S2 

STEAM SHIP COMPANY. See BAILMENT ... ... VI ... 227 


VII 388 

VII ... 322 

VII ... 727 

Vll ... 381 

VII ... IGG 
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Foi^eiture— 

Soe COVENANT ... ... .. ... ... VII ... 

EQUIT.4BLE RELIEF AGAINST. See SUIT FOB CANCELL¬ 
ATION OF mokurari Lease ... ... Vll ... 

OP HOLDING - 

Bee LANDLOBO AND TENANT ... ... ... VI ... 

Forgery— 

See Penal code. bs. 192 ,464, CL. 2 ... ... ... VI ... 

Attempt lo commit forget y—Indian Peiinl Code (Act XLV of 1860), 
ss. 4C5 and 511. A pernon Ciumot bo convicted of an attempt to 
commit an ofionce under b. 511 of the Indian Penal Code, uuIcbs 
the offence would have been committed if the attempt charged 
had tmcuoedcd 

A prisoner, who was charged with attempting to commit forgery 
of a valuable security, was fouiid guilty by the jury of attempt 
ing to commit forgery. The jui^ explained their finding by 
saying that the prisoner had ordered certain receipt fonns to bo 
print^ similar to those used by the Ikngal Coal Oomp.inj, and 
that one of these forms had actualiv l^ii printed and the 
proof corrected by him*; that the prisoner had had an intention 
of making such addition ta the printed form us would make it 
a false document; and that he did this dishonestly and with 
intent to commit fraud. The Sessions Judgo sentenced the 
prisoner to ngorous imprisonment fur one year under ss. 465 and 
611 of tho Indian Penal Code for attempting to commit forgery ‘ 

Held, that the conviction w.is wrong, and must be sot aside. 

In the Mattkb of the Petition of rias.vt aiiI alias Bahu 
M lVA, alias BODIUZEUMA. THE EMFBEHH v. RIASAT AIiI, 
alias BABU MlVA alms BODIUZZUMA... ... . VIJ ... 

Bee FBAUD ... ... ... ... ... *Vll ... 


Form— 

OP DECREE, AGAINST HINDU WIDOW. See EXECUTION OF 


DECBBE ... ... ... ... ... VI ... 

OP ORDER UNDER ACT XX OP 1866, s. 14. See Religiouh 
Endowments .. ... .. . . ... VII ... 

OP SUIT FOR ACCOUNT. See PBINCli’AL AND AGENT ... VII ... 

Formal Possession — 

Sec Suit FOB PoHfiESSioN .. .. ... ... VII ... 

Frame— 

OP SUIT. See F.^BTNBBSHII’ ... .. .. VII... 

Fraud— 


Altering a document—Materxal alteration — Bond — Fotgeiy- A 
person, who had .» bond executed in his favour by ouc of three 
brothers, forged the signaturog of the other two brothers to the 
bond, and brought a suit upon it m ibs altered form against 
the throe brothers. The forgery having been established, the 
Court of first instance dismissed the suit as against all the 
three defendants, and this decision was affirm^ on appeal. 

On second appeal to the High Court.— 

Held, that the decision was oorroct, as a material alteration in 
a bond is, if fraudulently made, Bufheiunt to render the bond 
void. 

A party who has the custody of an instromcut made for his 
benefit is hounf^^ to preserve it in its original state, and any o 
jnaterialal teration of it will vitiate the instrument. 
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Fraud — (contititied.) • 


# 

Where a person brings a suit upon a document which, when 
produced in evidence, is found to have been fraudulently altered 
to the knowledge of the plaintiff, no Court ought to allow an 
amendment to enable him to succeed upon it lu its origmal 
state. 

GOGUN CHUNDEB GHOSB V. DHUBONIDHUB MUNDUB 

VII ... 

616 

See Adoption ... ... ... ... ... 

BY AGENT. See OONSTKUCTIVE NOTICE 

• 

VII ... 
VII ... 

178 

199 

Fraudulent Representations— 

See COMPBOMISE ... 

VI ... 

687 

• 

Freehold Estates— 

OP INHERITANGJl, See DOWBB ...^* 

VI ... 

794 

Fresh Proceedings — • 

See DISMISSAL OP COMPLAINT 

VI ... 

62;; 

Full Bench Reference — 

See Practice ... ... ... , 

VII ... 

705 

General — 

“ - CLAUSES ACT.—See PABTITION 

WORDS OP DESCRIPTION. See BOND 

PRAYER FOR RELTEP. See EXECUTION 

VTI ... 
VTI ... 
VI ... 

• 

313 

198 

486 

Gi^t— 

TO CHILDREN ON ATTAINING TWENTY ONE Sec WILL... 

Vll ... 

218 

Giving an^ taking of Child — 

See Hindu Law ... 

VI ... 

381 

Good Behaviour-r- • 

SECURITY POR. See CBIMINAL PboOBUUBE CODE, ss. 605, 

••• ••• ••• ••• ••• 

VI ... 

14 


Goods— 

SOLD UNDER EXECUTION— 

Ltmitation Act (XV of 1877) s. Sched. it, art, 11. A person whose 
goods are illegally sold under an execution, docs not lose his right 
to them, although be may have claimed thorn unsuucossfull v 
m the oxeoution-proceedings. He may follow them into the 
hands of the purchaser or of any other person, and sue for them 
or their value without reference to anything which has taken 
place in the execution-proceedings, except that, under art. 11, 
sched. ii,»Act Xv of 1877, he must bring hia suit within one 
year from the time when the adverse order in the 
execution-proceedings was made. 

SHIBOO NAKAIN SINGH V. MUDDBN ABLY ... ... VII ... 

Government Revenue-Paying Lands — * 

SALE OP. Sec SALE OP flOVBBNMBNT REVENUE-PAYING 

LANDS ... ... ... ... ... VI ... 

SUIT FOR. See LIMITATION ACT, XV OF 1877, ABTS. 99, 132 VI ... 

RYOT. See RIGHT OP OCCUPANCY IN ASSAM ... ... VI ... 

Grandchildren— 

PARTITION. See HINDU LAW, PABTITION ... ... Vll ... 
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389 

649 

19C 


191 


Granddaughter— 

MARRIAGE EXPENSES OP. See HINDU WIDOW 


VI ... 
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Gn^dinother— 

RIGHT OF, TO SHARE ON PARTITION. See HINDU Law, 

PABTITION ... ... ... ... ... VII ... 191 

Grandnephew— 

ADOPTION OP. See HINDU LAW ... ... ... VI 41 

Grant— 

PRESUMPTION OP. See EASEMENT ... ... ... VI ... 813’ 

Gronnde— • 

OF ENHANCEMENT. See SUIT FOB ENHANCEMENT ... VII ... 263 

FOR REFUSAL OP CERTIFICATE.—Soc GUARDIAN AND 
Minor ... ... ... ... ... vi ... 19 

TRANSFER OP CRIMINAL CASE. See TRANSFER OF 

Criminal CASE ...* ... ... VI... 491 


Gnapdian and Minor— « 

AjjpUoation for Certificate—‘Xirounds for liefusal—Right of Appeal 
—Act XL 0/1858, 8 . 28. Au appliooition for a certificate under 
, Act XL of 1888 (which, if successful, would, in effect, prolong 
the minority of an infant from, eighteen to twenty-one), should 
not be granted when the ^alleged minor is admittedly on the 
point of attaining the age of eighteen, unless under particular 
dreumstanoes, as where very great weakness of mind is proved, 
or where it is shown that there is some absolute necessity for 
making such order. 

Any person who, being a party to proceedings taken under Act * 

of 1858, is injuriously affected by au order passed therpon, 
is, under s. 28 of chat Act, entitled to an appeal. * 

IN THE MATTER OP THE PETITION OF NAZIBUN 

MUHAMDEE V. NAZIBUN ... ... ... ‘VI ... 19 


High Court— 

appellate side— , 

Jurisdiction to execute Decrees—Civil Procedure Code (Act 
X of 1877), 8 . 649. Although the High Court in its 
Appellate Side does not, as a general rule, execute its own 
decrees or orders, yet this circumstance in no way affects 
the vitality of its jurisdiction in this respect, and it 
cannot therefore be included among Courts which have ceased 
to have jurisdiction to execute decrees as specified under s. 649 
of the Code of Civil Procedure. 


HURBO PEBSHAD ROY CHOWDHBY V. BHUPENDRO NABAIN 


••• 

POWERS OP, TO ORDER TRANSFER. See OBDKB 

OP 

VI ... 

201 

TRANSFER 

SUIT ON DECREE OF. See SUIT 

• 

ON Decree of high 

VI ... 

30 

OOUBT ... 

High CourtB— 

CRIMINAL PROCEDURE ACT,-^ 

••• ••• 


VII ... 

74 

s. 76. See EVIDENCE ACT, s. 33 

■ • • • 

• • • 

VI ... 

532 

8. 147. See DISMISSAL OF COMPLAINT 

• • • • 

• • m 

VI ... 

523 

See JUSTICE OF THE PEACE ... 

••• f*. 


vu ... 

322 

Hindu Law — 

estate OF. See letters OF Administration ... 


VI ... 

483 


Adoption a/aitmg Sudras—Execution of Mutual Deeds 
—Actual gwmg and taking of Child, Although it has been 
hold that, in the'ease of SudrAs, no ceremonios except the « 
giving and taking of the child are necessary to w adoption. 
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Hindu Law- -(contimied.) ^ # 

y 6 t it is not to be taken for granted, that sach giving and 
taking can bo completed by &e execution of mutual deeds 
without more; but, semble, that, according to Hindu usage 
which the Courts should accept as governing the law, the 
giving and takii^ in such an adoption ought to take place by 
the father handing over the child to the adoptive mother, the 
latter intimating her acceptance of the child in adoption. 

In this case it was found on the evidence, that it was not the 
intention of the parties to complete the adoption by the mere 
execution of the deeds. * 

BHOSHINATH GHOSE V. KKIHHNASUNDEBI DASI ... VI ... 381 


Adoption of Orandnepheto—Reflection of a Son — Appointment, A 
grandnephew may be validly adopted under Hindu law. 

HARAM OHUNDEB BANEB.n v, HUBBO MOHCN CHUCKRB- 
BUTTY .;r'* ... ... « 

FAMILY, CONTBACT BY ONT5 MEMBElS OF. See JURISDIC¬ 
TION ... ... .. ... ... ... 

MITAK8HARA— 

Mortgage of Ancestral Estate by Father for Family Purposes — 

Attachtnent of l^opmty m Executwn of tfeciee—Death of 
Judgment-Debtor prior to Sale. Where a decree on a mortgage 
was obtained against the father of a joint Hindu family 
gov^ned by the Mitakshara law, the debt having been incurred 
for joint family purposes, and in execution thereof the joint 
family property was attached, but prior to sale the judgment- 
debtor died , m a suit subsequently brought by the other 
• members of the joint family, praying for a partition of their 
shares, and for a declaration that such shares were not liable 

to b^ sold in execution of the mortgage decree— 

• 

field, that there could not be a partition as between a person 
already dead and his .sous, and that the whole of the ancestral 
property was liable for the mortgage-debt, the only declaration 
to which the plaintifEs could bo entitlcif being, that they wore 
not liable to pay the debt. 

GOBURDHON L4Ijrj V. SlNGESSUR DUTT KOER ... ... VII ... S2 


VI ... 41 

VII ... 7.39^ 


Mmor — Partition—Specification of Shares under Land Registra¬ 
tion Act {Beng. Act VII of 1876 )—Certificate under Act XL of 
1858. B, a Hindu governed by the Mitakshara l.iw, died, 
leaving two minor sons, J and K, and also a widow L and two 
minor sons by her, the mother of J and K having predeceased 
him. On J’s attaining majority, the Court of Wards, which 
had taken possession of all the property, withdrew from the 
management; and L then applied under Act XL of 1858. and 
obtained a certificate with respect to the shares of K and her 
two minor* sons. Subsequently K having attained majority, 
his share was excluded from the operation of the certificate. 

On the doatn of J, leaving H, his widow, and an infant son by 
her, H applied for a similar certificate, under Act XL of 1858, 
with respect to the property of her son, an^ it appeared that K 
was incapable of managing the property. 

Held, that, though the certificate granted to L- had been im¬ 
properly obtained, H was not entitled to one as, no partition 
having, taken place since B’s death, the property was ’still the 
joint family property. 

Held also, that neither the granting of the certificate to L, 
nor the registration of the specific shares of each of |Jie 
coowners under the provisions of the Land Registration Act, 
amounted to a partition, such as to justify the Court in grant- . 
mg th^certificate asked for. 

HqpiiAiBH KOOEB V^ KASSEE J>ROSHA|2. ... ... VII ... 369 ^ 
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Hindli Lav — (continued.) 




PAUTITION- 

Qrandchildrm—Bight of grandtmther to share. In a suit for 
partition among the members of a joint Hindu family, consist¬ 
ing of the heirs, in different degrees, of five brothers, a decree 
for partition according to certain proportions was made, subject, 
so far as the decree affected property denved through the eldest 
brother, to maintenance for his widow A. Among other parties 
to the suit were B, the granddaughter by the eldest son of A, 
and C, her second son. C died in 1880, leaving a widow D and 
four infant sons. 


OAL. 


A, who was not party to the partition suit, now sued B and D 
and the infant sons of G for a declaration that she, as such 
widow and mother, was entitled to a share in the partitioned 
properties equal to those of her granddaughter B, and her 
grandsons, the infant sons of G.' 

C 

Held, that such a suit would liet it pot being a suit lor partition 
exclusively among grandsons, and that A was entitled to an 
equal share with her granddaughter and grandsons in the 
properties which, under the partition decree, had been allotted 
to the representatives of her husband, and to a life-interest in 
the income of the property remaining unpartitionod. 

SIBBOSOONDEBY DABIA V. BUSSOOMUTTY DABIA... ... VII... 


WILL— 

Estate Tail — Accumulatinn. A Hindu, by his will, directed 
that his estate should remain intsot, and that the profits 
should be applied, in the first place, towards performing 
religious duties; and he provided that his immoveable 
property, business, and the capital stock thereof should also 
remain intact, and that his heirs, sens’ sons, and great grand¬ 
sons in succession, should bo entitled to the profits, no person 
having any right of alienation. 

The testator then provided that his eldest son should act as 
manager and shevait, and prepijU'e accounts , and that he 
should have no power of alienation. He then made provisions 
for the payment of Government revenue, and decl.ar^ that, of 
the surplus profits, six-sixteenths should be applied, in part, 
towards the worship of his ancestral deities, and the residue 
towards the maintenanoo of all the members of the family, 
add religious ceremonies ; the remaining ten-sixteenths to bo 
carried to the credit of his estate. In case of disputes between 
his oldest son and the testator’s third wife, the mother 
of the testator’s minor children, the testator directed 
that his eldest son should receive five-sixteenths of the ten 
annas share ; if another son should be born of the testator's 
third wife, the remaining eleven-sixteenths was to go to her 
sons. If no son was born, then the eldest son was to take five 
and-a-h.ilf-sixteenths, and the sons of the third wife the rc-' 
maining ten and-a-half-sixtoenths, absolutely, as long as the* 
family remained joint ; the expenses of the debsheva and 
maintenance of the family were to be defrayed from the six 
annas share. In case of separation, the shares of the sous 
were to be placed to their respective credits every year, each 
son on attaining majority to be entitled to his share. 

The testator then provided, that, in case of separation, his sons 
(with the exception of the landed properties and capital stock 
of the business, and the articles used by the idols) should be at 
liberty to take the moveable property absolutely, according to 
the conditions laid down for the division of the ten annas share 
of the profits. He then provided for the maintenance of his 
third wife and minor sons oat of the six annas share, each son 
on attaining majOritjtLto be entitled to his share under the will 
absolutely. After providing that his sons should live in his 
Micestcal dwelling houke, but th.!.t none (St them sht^jld have 
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any power of alienation, the testator directed that, if an> of 
his heirs died without male issue, the widow of such heir should 
receive maintenance only, and that his grandson by a daughter 
should get nothing, but his share should go over to the survi¬ 
ving sons. The testator finally directed that his eldest sou, 
sons’ grandsons, and other heirs in succession should perform 
the duties of kurta and shevait. 

# 

In a suit by the widow of one of the teHt,itor’s sons by his third 
wife, seeking to recover such a share of the testator’s property 
as she would have been entitled to in case of intestacy— 

Held, that the intention of the testator, in disposing of the 
profits of the six annas share, was not an intention to create a 
valid estate in the corjws in favour of ai^j' individual, but to 
tie up such corpus and to give the profits only to his male 
descendants ; or, in other words, to create u sort of estate in 
tail male in the profits, and that the bequest was void. 

Held also, that the disposition of the ten annas share of the 
profits was void, there being in one event a direction to 
accumulate for over without a disposition of the profits ; and in 
the other event, the gift was void for the same reasons as the 
gift of the six annas share 

IJeUl further, that the disposition of the family dwelling-houso, 
save in so far as it prohibited alienation, was good, and that 
there was a suflieient disposition of the moveable property. 

SHOOKMOY Chundbr Dash t> Monohari D ... ... vil ... 

• 

Const) uclum of—Use of “ putrapoutiadi ktanie'’—Condiiton 

subsef/ueni. In a will, the words “puhn j)ouiradi Iname,'' 
recognised as apt for conveying an estate of inhuiitancc, do 
not limit the succession to male descendants ,ind will includo 
female heirs of a female, where by law the estate would 
descend to such heirs. • 


The will of a Hindu, who died, leaving only a widow', a d.iughtor’s 
daughter, and ,» brother, directed as follows — 

“ 7. If no daughter or daughter’s son of mine should bo living 
at the time of the death of my wife, then my granddaughter 
(daughter’s daughter) shall become the proprietress of my 
property, and shall remain in undisputed possession thereof, 

‘ putra pout)adi krame. ’ 

*'8. If tho death iif my wife should take place before mj’ 
daughter’s daughter ariivos at majority and boars a son, then 
the whole of the ostate shall remain in charge of the Court 
of Wards until sh^arrivos at majority and bears a son, 

“9. If my iaughter’s daughter should be barren or a sonless 
widow, or if she should be otherwise disqualified, she shall not 
become entitled to my property, but shall receive an allowance 
of Bs. 800 per mensem for her life.” 

“20. If no son or daughter should be boi^fi tome, audit my 
daughter’s daughter should die before she bears a son, or if she 
should be barren or become a sonless widow, or be otherwise 
disqualified, then the whole of my properties shall pass into tho 
hands of the Government.” 

The will further directed the use cf the money by the Govern¬ 
ment in that event, for certain charitable purposes. 

In an. administration-suit brought by the Secretary of State in 
Council against the testator’s brother, wife, and grand- 
diughtei^for the carrying out of the trusts of the will— 

Held, that clause 7, if it stood alone, would confer an absolute 
estabfonl^o danghteids daughtef on the Soath of the widow; 

8 OAIi.—* 
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That the disqualifications in clause 9 must come into operation, 
if at all. at or before the death of the widow , and that it was 
unnecessary to decide whether, if they had been conditions 
subsequent, they would or would not have been m violation of 
Hindu law. 


That clause 20 was .supplementary to clause 9, and that by it, the 
gift over to the frovettnneiit was to take effect, if at all, immedi¬ 
ately upon the widow’s death, in tlio event of the grand¬ 
daughter d\ mg before her without having borne a son, or in tho 
, the event of the grand-daughter being disqualified at the date 
of such death. 


One possible event not having been provided for by the will, viz., 
that of the granddaughter predeceasing the widow, having borne 
a son ; their Lorships did not decide what would happen ou 
the occurance of that event. The rights of a son yet unborn 
would not, in the case supposed, be affected bj aiiv judgment 
in these proceedings. 

BAMLAL MOOKKR.TEE l THR SRCRETAHY OF STATE FOB 

INDIA IN COUNOIIj t.. ... ... ... VII.. 


Adoption by Widou—Coniingeni Tieveistonety hm — Colhiston — 

Party to mat to contest Adoptwn. Although a suit, to contest 
an adoption made by a Hindu widow of a son to hci deceased 
husband, mav bo brought by a contigent reversinorj’ heir, yet it 
is not the law that any one who may have a possibilitj of 
succeeding to the estate of inheritance held bj the widow for hot 
life IS comjietcnt to bring such a suit. The right to sue must 
be limited. As a general rule, the suit must be brought bv the 
presumptive reversionary' heir—that is to say, by the person 
who would succeed to the estate if the widow were to die at the 
time of the suit. But it may be brought by a more distant heir, 
if those nearer in the line of succession are in collusion with the 
widow', or have precluded themselves from interfering. Tho 
rule laid down in Bhtkaji A2)aji v. Jngannath Vtthal approved. 

Reference made to Kooei (tmdab Smf v. Eao Kurun Smg. 

If the nearest heir had tefused, without sufficient cause, to insti¬ 
tute proceedings, or if he had precluded himself by his own act or 
coViduct from suing, or had colluded with the widow, or had con¬ 
curred in the act alleged to be wrongful, the next presumable heir 
would be, in respect of his interest, competent to sue. In such 
a case, upon a plaint stating the circumstances under which the 
more distant heir claimed to sue, a Court would exercise a 
judicial discretion iii determining whether he was or was not 
competent, in that respect, to sue ; and whether it was requisite 
or not, that anv nearer heir should be made a party to the suit. 

In a suit to have an alleged adoption set aside, the plaintiff, a' 
minor, through his guardian, claimed to sue, on the strength of 
being the adopted son of the husband of a daughter of a brother 
of the father of the deceased, under whose authority the adoption 
was alleged to have been mad« by tho widow, the defendant. 

Tho Judicial Committee, without deciding that, as an adopted 
son, this minor had the same rights as a naturally bom son, 
and without deciding that he would have been entitled, in 
default of nearer relations, to succeed to the estate of inherit¬ 
ance, after the death of the widow, pointed out, that he could 
only have succeeded as a distant bandhu, and that he had not 
a vested but at moat a contingent interoat. And lield, that 
there being, m fact, heirs nearer in the line of succession than 
this minor, the grounds of his competence to sue in respect of 
his interest, assummg that interest to exist, should have been 
made out in the ffianner above indicated. *- 
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Aiietiatian hy Widow—Orounds sujyportitig charge on the Inherit¬ 
ance by a Widow for her debt. lu transactions such as the 
akunaiiion by a widow of her estate of nihontance derived ironi 
her husband, any creditor, seeking to enforce a charge on such 
estate, is bound, at least, to show the nature of thctrausiKstion, 
and to show that, m advancing his money, ho gave credit, on 
reasonable grounds, to an assertion that the money was wantod 
for one of the recognized necessities. The principle is, th.it the 
lender, although he is not bound to see to the application of 
the money, and does not lose his rights, if, upoft Imm fide 
inquiry, he has been deceived as to the existence of the neces¬ 
sity winch ho had reasonable grounds for supposing to exist, 
still IS under an obligation to do certain things. These arc to 
inquire into the necessity for the loan and to satisfy himself, 
as well as he can, with reference to the parties with whom ho is 
dealing, that thediorrower is acting in the particular inbt<ince 
for the benefit of the ostatc. This pnilciple, laid down in 
Hunooimn 1‘eraaiid Panday v. Mnsaimtuabooee Munraj Kmh- 
wetee, in regard to the manager for an infant, has bocu .ipplied 
also to aheUiitions by a widow of her ostatc of inhoi it.tncc, and 
to transactions in which a father, 11 derogation of the lights of 
his son, under the Mitakshara law, has made <111 alienation of 
ancestral family estate. * 

Kamkswau Peksu.\i> V. Run BAhaduk Sinuii... ... VI ... 'i-k* 

InheMtmice — Adoytum—Huccessnoti of adopted son to relalivea oj 
adoptive mother. According to Hindu law, an .idopted sou 
• takes by inhoritanco from the relatives of his adoptive inothei 
111 the same way as a logitimato son. 

* UMA SUNKRB MOITUO n. KALI KOMUL MOZUMllAU ... VI... ‘.256 

JnheriUvice — Adopted son. An adopted son is not precluded fioin 
luhoriting the estate of one related liucally, although at a dis¬ 
tance of more than thicc generations from the common anccstoi 

MOKUNDO LALL Roy i;. BVKUNT Najh Roy ... .. Vl ... i289 

Inheiitawe — Mitakstiara—Delinitton of Hapitula— Sister's Daiujh- 
tei's Son. A sister’s daughter’s son is an heir .iccording to the 
Mitakshara. 

The .iuthor of the Mitaksh<ira, m verse ‘1, See 5, Ohap. IT, uses 
the word “ sapinda” in the sense of “connection liy particles 
of one body,’’ .ind not 111 the sense of “ connection tiy funeral 
obl.ations. ” 

III order to determine whether a person is a “s.ipinda" of the 
prupositus, within the meaning of the dutiuitioii given liv the 
author of the Mitakshara in Achar.ik.inda (chapter Lrc.itiiig of 
rituals, ti is neaossary to sec whether they arc related as 
“ spaindas” to each other, either through thomsohos or through 
their mothers and fathers. 

UMAID BAHADUB V. UUOl OHAND alms MU.N’MUN .. VI .. 119 

• 

Mitakshara — Liability of son to pay fathei's debts. Under 
Mitakshara law, according to the rulings of the Jndici.il 
Committee, the p.iymeut, oven in the f.ithor’s lifetime, of .111 
antecedent debt duo by him, is a pious duty on the.part of the 
son, and its discharge is, therefore, such a necessary purpose as 
to give validity to a sale or mortgage by the father as against 
his minor sons. Such antecedent debt means a debt ante¬ 
cedent to the transaction— vis., the sale or mortg<igo purporting 
to deal with the property. 

In a sui| upon a mortgage by the father ■ alone, where the sons 
are made parti.sj, the decree would be good as against the 
BCtfis, even though ^hey may have beef adult when the debt 
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Hlnd^ Law— {contitvued.) 

(aHsuming it was not for immoral purpc»OH) was incurred, and 
- the whole projporty would be bound, notwithstanding verse 29, 
Chap. I, see. 1, aud verso 10, Chap. 1, see. vi of the Mitakshara. 


In respect of ancestral property the sou is equally liable for his 
hvther'H debts, if not incurred for immoral x>urposos, as for his 
own debts. The interest of an adult son, however, could not, 
ordinarily, be affected by a decree against the father alone. 


Whore, however, an adul| son, although neither an executant of 
the bond on which the suit was brought, nor a party to such 
suit, yet was shown to be himself liable for a large proportion 
of the antecedent debt due on the bond, aud by his conduct 
had made it apparent that he approved of and fully acquiesced 
in the sale of the whole ancestral property, and moreover, that 
he allowed the mortgagee to take and romaiii in po.ssessiou for 
upwards of cloven years and tq go to expense in paying off 
encumbrances on the estate—it was, m a suit by the sou to 
recover his share of such anocstral property, held, that he was 
not entitled to succeed Under the circuinstanocs the sou 
ought to have been made a part> to the suit brought by the 

' mortgagee. 

The principles laid down b_v the Prny Council, and in the Full 
Bench case of Liichmnn Dass v. Otndhur Chowdhri/ by the 
High Court, discussed. 

LAUEKSAHOyp.PAKKEH0HA.NT) ... ... ... VI.... 




185 


Mitakshata—Mortgage of Famtlg Proyetty—Sale of Interest of ^ 

one of several co-sharers tn a jo%nt estate. In a suit on a 
mortgage against a member of a joint Hindu family governed 
by the Mitakshara law, the whole of the interest of the joint 
family in the estate was decreed to the mortgagees, who subsc- 
quenUy obtained possession of it Afterwards a suit was • 
brought by another member of the family, who had attained 
majority prior to the mortgage, to set it and the decree aside, 
so far as ho was concerned, and to recover possession of his 
share of the joint family property. 

Held, that the oircumstanoc of an antecedent debt was not in 
itself sufficient to bind him, and that the alienation was not 
good as against him, unless it could be shown that ho had 
cith^^ expressly or impliedly given his consent to the mortgage. 

UPOOROOP TEWARY V. LATiLA BANDHJEE SUHAY ... VI ... 749 


Partition — Trmt—Agreement tesiraining Partition—Might of 

purchaser of share—Trust for Idol. By an agreement entorod 
into between five brothers, who formed a joint Hindu family, it 
was provided, that none of the parties, “ nor their represen¬ 
tatives, nor anj person, should be able to divide the rea£ aud 
personal property belonging to the family into shares , that, * 
while the male descendants of any of the brothers lived, the 
sons of the daughters of the doueased persons should not bo 
entitled to the real and personal properties, nor to the proceeds 
thereof; that none of the brothers, nor any of their mole 
descendants, should be able to adopt a son ; that during the 
lifetime of the brothers, or af the one of them who should be 
the last survivor, their earnings should be regarded as joint 
property, and that, if any brother or son of a brother separated 
himself from the family, he should only get Bs. 20,000 as his 
share.” The agreement further provided for the maintenance 
of widows and infant children, and that the sum of two lakhs 
of rupees should be tak^n from the joint kbatta for the purpose 
of carrying w eeirtam businessefs. The family dwolling-hnuse 
had belonge^to the mother of the, brothers She mode a gift 
by deed of the hodse and lands aud houses appertaining thereto 
to an idol, aud ajopqinted her sons manj^ers, and directed that ^ 
the^ should'liveih the hoiue', au$ Should %>t ha«s 9oW4r to 
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partition or alienate any portion of the properties settled. The 
deed contained provisions as to the disposition of the profits 
arising from the lands and houses,vir., to provide accommoda¬ 
tion for the families of the managers, and to invest the surplus 
in the purchase of lands in the name of the idol. 

A son of one of the brothers sold his share in the family property. 

In a suit by the purchaser for partition and an account of the 
property— 

Held, that the general scheme of the arra^oment between the 
brothers was such as could only be binding upon the actual 
parties to it, not upon a purchaser from one of the parties, and 
a fotwi not upon a purchaser from the heir of one of the 
parties. 

The object of the arrangement was to settle the family property 
upon the trust for^tho maintenance of tljc members of the 
family born and to bo bom. This could pot bo done by a gift, 
and what cannot be done by a gift cannot be done by the 
intervention of a trust. 

The owner of property cannot by mere contract during his life 
prevent his heirs from partitioning property after his death, 
and such a prohibition is not binding upon, an assignee of 
the heir. 

Held also, that there was a good gift of the family dwelling-house 
' ' to the idol, and that the plaintifE was not entitled to any share 
tliei^in. 

^ RA.JENDER DUTT v. SHAM CHUND MITTBK ... ... VI ... 106 

Smt to set aside Alienations by Hindu Widow—Suit to rcsttaiu 
• Hindu Widow from committing Waste—Contingent lleverstofmrg 
Intetest. Persons having a contingent reversionary interest in 
lands, pxpcctant on the death of a Hindu widow, though they 
cannot sue for a declaration of title to the lands as against 
third persons, may sue as presumptive heirs to sot iisidc 
alienations of the property made by the widow, upon the ground 
of there being no legal necessity for s«oh alienations, or to 
restrain her from committing waste. 

Unless such suits could be brought, it might be impossible, if the 
widow lived to a groat age. to bring evidence after hoc death to 
prove that there was no legal necessity for the alienations. 

Nor would it bo possible to prevent the widow from committing 
irremediable mischief to the estate. 

CHOTTOO MI 88 EK u. JEMAH MlSSER... ... ... VI... 198 


Will—Construction of Will—liesirictwn of gift to male descen¬ 
dants void—How such a gift should be construed. A gift by* 
will upon condition that the .subject-matter should descend to 
heirs male only, jji void by Hindu law. 

By his will a*Htndu testator made a gift of certain immoveable 
property to his nephews and their dmcendauts in the male line 
with a condition that, ‘ ‘ if any of them die childless, then his 
share shall devolve on the survivors of my nephews and their 
male descendants, and not on their other ]^irs.’' 

Held, that the gift was bad in so far as it restricted the subject- 
matter of the gift to male descendants, but that the language 
used relating to the gift over to the testators surviving nephew or 
nephews, was not inciHisiatent with the intention of the 
testator that the whole augmented share should pass to the 
plaintiff, the sole surviving nephew ; but that having regard to 
the doctrine frequently acted upon by the Courts of India, he 
was only entitled to a life-estate therein. 

SHOSHI SHIKHUEEBSUB BOY V. TAROKESSUK ROY... VII 


Money bofrowed to defray Orand-daughter's \M 
—l^b^ity of Reversioner. A ^ndu widow 


^marriage—jaxpenses 
borrowed a sum 
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of money for the purpose of defraying the marriage expenses 
of a grand'daughter, the child of son who had pre-deceased his 
father. 


OAIi. 


Held, that such sum, although it could not properly bo cousiderd 
a charge on the grand-mother’s estate, yet was one which was 
legally recoverable from the heirs, who, on the death of the 
widow, succeeded to the possession of such estate. 

BAMOOOM.VB MiTTER v ICHAMOYI DASI . ... VII ... 

ALIENATION AND WA^E BY. See HINDU LAW ... ... VII ... 

FORM OP DECREE AGAINST. Sec EXECUTION OF DECREE... VIT 

WILLS ACT, s. 2. See ATTESTATION OF WILL ... ... VII... 


Hindu Widow— 

SALE OP RIGHT, TITLE, AND INTEREST OP. See RIGHT 

TITLE, AND INTEREST ... * ... ... - . VII ... 

W%ll —Adoption —Failure by Widow to adapt — Inheritance, 

Widow’s Eight to, A hus^nd’s express nuthorisyUiou, or oven 
direction, to adopt, does not constitute a legal duty oii the part 
. of the widow to do so, and for all legal purposes it it absolutely 
non-existent till it is acted^upon. 

A widow’s refusal to comply with such a direction is no ground of 
forfeiture as regards her rights of inheritance. 

When a Hindu, by his will, gave his widow authority to adopt, 
if necessary, from one to three dattaka sons, and she, having 
neglected to do so, brought a suit, to recover possession of her 
husband’s property and for an account of the administration, 
against the administrator of the estate, after having ineffectually 
attempted to get the letters of administration rccalled'and fresh 
letters granted her as heiress of her husband— 

Held, that she was entitled to the decree she prayed for. ♦ * 

UMA SUNDURI DABBE V. SOUHOBINEE DABBB ... VIT ... 


Holding— * 

EJECTMENT OP TENANT. Sec NOTICE TO QUIT ... ... VII... 

OVER, FORFEITURE OP. See LANDLORD AND TENANT ... VI ... 

Husband and wife— 

See MAHOMBDAN LAW ... ... ... ... VI ... 


Husband’s estate— 

REPRESENTATIVE OP. See EXECUTION OF DBORBB ... VI ... 

Idol— 

TRUST FOR. Sec Hindu LAW ... ... ^ ... VI... 

Illegal Gratification— 

See Evidence ... ... ... ... ... vi ... 

Illtreatment— 

OP LUNATIC. See ACT XXX OF 1858 ... 

Illustrations— 

EFFECT OF. See EASEMENT 

Immoveable Property— 

OF HINDU, ADMINISTRATION TO. See LETTERS OF 
ADMINlSTi^TlON 

Impartible Haj— > 

See AMENATlbs'... 
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Impossibility— •• ^ 

OP PERFORMING CONTRACT, See BREACH OP CONTRACT ... VII... 474 

Improper Reoeption— 

OP EVIDENCE BY LOWER COURT. See SECOND APPEAL ... VII ... 293 

Incapable of— 

GIVING EVIDENCE. See EVIDENCE ACT, s. 33 ... ... VI ... 774 

Incorporation— . 

OP POLICE REPORT BY REFERENCE. See CRIMINAL 
Procedure Code, 49i, 630 ... ... ... VI ... 835 

OP POLICE REPORT. See CRIMINAL PROCEDURE CODE, • 

s. 530 ... ... ... ... ... VII ... 46 

Increased Value— . 

OP PRODUCE. Sec SUIT FOR ENHANCEMENT ... ... VII ... 263 

Incumbrance— • 

CREATED. AFTER ATTACHMENT. See PRIVATE SALE OP 
PROPERTY ATTACHED IN Execution ... ... ... Vll ... 107 


Infant— 

NECESSARIES. See Minor ... ... ... VII ... 110* 

InformalitV— 

IN DEPOSITION. SCO Evidence ACT, s. 91 ... ... VI ... 762 

Infoj'mation— 

AND BELIEF, STATEMENTS IN PLAINT ON. See 
PRACTICE ... ... ... ... ... VI ... 675 

Inheritance- 

See HINDU WILL, ADOPTION... ... ... . VII ... 286 

Sec HINDU Law ... ... ... . VI... 119, 

2,56, 286 

CHARGE ON, BY WIDOW, (See HINDU Law , ... . VI... 843 

FREEHOLD ESTATES OF. See POWER ... . VI ... 794 

Injunction— 

See ANCIENT LIGHTS ... ... ... ... VII ... 463 

AGAINST manager OP ENDOWED PROPERTY. See 

RELIGIOUS Endowment ... ... ... ... Vll ... 767 

INCrVlLSUIT. See PENAL CODE, H. 188 ... ... VI... 445 

RESTRAINING ATTORNEY FROM CHANGING SIDES.* 

Sec PRACTICE ... «... ... ... ... VI .. 79 

Insolvency— • * 

See A1‘PBAL ... ... ... ... ... VI ... 168 

Vesting Order—Attachment before Judgment after Vesting Order, 

.An attachment l>efore judgment has no effect against the Official 
Assignee, who holds the propecty oi the judgment-debtors 
under a vesting order of Court, made befoae the order for 
attachment was passed. 

Miller r. MON MOHUN ROY ... ... ’ ... Vll... 218 


Insolvent Act— 

s. 23. See Order AND Disposition ... ... ..f VII... 421 

(11 and 19t Vict,, c. 21), s. 23 —Beputed Ownership—Possession 
Order, or Disposition—Consent of True Owner—Partner out of 
Jui^iAion—Mortgage of Chdtteis — Pitonty. In 1878, the 
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stock, ohattelB, and effeotK belonging to the nnn to B, tne 
mortgage deed oontauiii^; a daiue to the effect that an long 
as there was anything due on the mortgage, the mortgaged pro¬ 
perty should be treated and confudered as the property, and in 
the order and disposition, of the mortgagee. A and Co. subse¬ 
quently obtained further advani'es from B ; at this time A was 
residing out of the jurisdiction of the Court, and the instru¬ 
ments creating the further charges were signed by his 
attorney. C and D, iSie two members of the firm residing 
in Calcutta, remained in possession of the mortgaged property 
up to the 10th May 18^, when they became insolvent, and 
I their property was vested in the Official Assignee, who 
entered into jMssession. On the iSth May the mortgagee also 
entered into possession. On th^ 26th June, A, the remaining 
partner of the firm, returned to Calcutta and filed his peti¬ 
tion of insolvency. ^ ^ 

Upon a petition by the mortgagee claiming to be paid his mort¬ 
gage-money in priority to the other creditors of the firm— 


Held, that the goods and chattels of the firm which wore covered 
by the mortgage and further charges did not vest in the 
Official Assignee upon the insolvency of C and D. 


In the matter of Morgan. E. S. Gubboy v. 

^IXliljER ... ... ... ... 



(11 and 12 Viet., c. 21), s. 51 —Deferring Personal Discharge. 

Tho words in s. 61 of the Insolvent Act relating to debts con¬ 
tracted—“ without having any reasonable or probable expecta¬ 
tion at the time when contracted of pay mg them’ ’—are pointed, 
not at ^be cose of a man who incurs a debt knowing that ho 
cannot pay his debts generally, but at that of a man who incurs c 
a debt knowing that he cannot repay that debt. The words in 
the same section—“ if it shall appear that the Insolvent’s 
whole debts so greatly exceeded his means of providing for the 
payment thereof during tho time ^hen the same were in course 
of being contracted, reference being had to his actual and 
expected property as to show gross misconduct in contracting 
the same,”—apply not to this or that debt, or class of debts, 
but to all the debts, contracted for some years past. And 
under the circumstances of the case afford ground not for 
excepting any specified debt under s. 51, but for deferring the 
discharge under s. 47. 

The insolvents carried on business as bankers and commission 
agents, recewmg the money of their constituents, on deposit, for 
investment or for remittance, charging a oomm^sion on each 
transaction, and allowing 4 per cent, interest on deposits. An 
opposing creditor, one of their constituents, sent thefii in 
April 1^0 a letter instructing them to invest Be. 40,000 in 
Municipal debentures. The insolvents failed in Kovember, 
and it was found on the evidence that they could not have 
procured the desired quantity of Municipal debentures without 
paying more than the market-price for tnem. They purchased 
Bb. 18,000 worth of such debentures, and were debtors to the 
opposing creditor for the balanoe. Held, that the money was 
in their hands as bankers and not as agents ; and this being 
so, they were not bound to keep the Bs. 40,000 separate 
from their own funds, nor even after the letter received in 
April to set it apart for investment. 

IN THE MATTER OF THE PETITION OP D. OOWIE ... VI ... 

lnstalm«iitt— 

DEBT PAVABLE. See EXECUTION OP DECREE ... VII ... 

DEGREE PAYABtiERY. See LIMI'HTION ^ . Vll ^... 
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Inttrameni— ^ 

LOSS OB DESTRUCTION. SeeEviDBNCB ... ... VH ... 98 


Inttnit— 

ACT xxxn OP 1889— 

Interest is given under Act XXXU of 1839 by way of damages, 
on the ground that a debtor has wrongfully refused to ^ay ; 
but where there is no lumdio receive payment, and to give a 
complete discharge, there can be no wrongful refusal. 

RAJNABAIN BOSE V THE UNIVBBSAL Life ASSUBANCE CO. VII... 694 

PAID IN ADVANCE. See PBINCIPAL AND SUBETV ... VI ... 941 

RATE OP— 

Where, in the course of executing a decree^ accounts, in which 
interest was entered and charged, had, from time to time, been 
^ed in Court, And an objection had been* taken thereto by the 
judgment-debtor from lOTO up to 1880-^ 

Held, that it was too late to object to interest being allowed, and • 

that the High Court would not interfere to alter the rate 
where it appeared that the District Judge had found that 
the rate ruling in the District was 19 per cent.,and had allow¬ 
ed that rate accordingly. * 


GoPAD Sahu Deo v. Joykam Tew ary 

... 

VII ... 
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Ilithrference— 

OP COURT. See ACT XXXV OP 1858 ... 

• 

• « « 

VI .« 

539 

Inii9rYenop8— 

See Res Judicata 

• • • 

VI ... 
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Introductio'n— 

OP ENGLISH LAW. See DOWER 

• •• 

VI 

794 

Inundation — 

SeeDUlAOES 
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Ippegular Proceedings— 

CONSENT TO. See TBIAD OF SEPAEATR OHABOE8 ... VI ... 96 

Irregularity- 

IN PLACE OF TRIAL— 

l>tsiru:t Jtidge holding cutcherry in Mtmsifs Coiot. Whore a 
District Judge took advtfntage of his presence in the locality, 
and hoard and decided a suit in the Monsif’s Court, which hod 
originally* been instituted in that Court, but subsequently 
transferr^ to the Judge's Court for trial, and it appeared that 
the course taken was with the consent, implied, if not express, 
of both parties, who were represented at the hearing— 

Held, that the District Judge was justified iif taking the course he 
had done. 


Madary «. Gobubdhun Hudwai 
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J'oind«^— ^ 

OF CAUSES OF ACTION. See JUBISDICTION OF SOB- 
OBDiNATB Judge, specific pebfobmance 

OF PARTIES- 

Addmg PlamUffs — Consent—Civil Procedure Code (Act Xof 1877), 
». 32. Under r. 32 of the Code of Civil Proceduro, no person 
can be added as a plamiiiff unless he has previously consented 
thereto ; and if a person objects to be added as a plaintiff, the 
proper course is to make him a defendant. 

UMA SUNDABI DASI V. SAM.!! IlALDAB 

OF PLAINTIFFS AFTER PERIOD OF LIMITATION, See 
PABTIES 

Sfee COVENANT ... 

Joint Hindu Family— . 

PROPERTY, ACCOUNTS OF. See ACT XXXV OP 1858 

SUIT BY MEMBERS OF, IN PAETNaiRSKIP. See PABTIES. 


I.D.B. CAD. 


Joint property— 

ACCOUNTS OP. 


See PBINCIPAD AND AGENT 


Judge— 

I DUTIES OF. See SANCTION TO PBOSECUTION 

EXAMINATION OP WITNESSES BY. See EVIDENCE ACT, 
ss. 30, 138 ••• ••• ••• ••• ••• 

Judgment— 

AGAINST ONE CO-SHARER. See RES JUDICATA 
ATTACHMENT BEFORE. See INSOLVENCY 
DEBTOR, DEATH OF, PRIOR TO SALE. See HINDU LAW, 
MITAKSHABA ... 

NOT “INTER PARTES,” ADMISSIBILITY OF. See EVI¬ 
DENCE ACT, 88. 13, 40, 41, 43 
ON AWARD. FINALITY OP. See Rbs JUDICATA 
ORDER IN PRIVY COUNCIL DEPARTMENT. See APPEAL. 


Judicial Proceeding— 

FALSE EVIDENCE IN. 

Juriediction— 

See APPEAL 


See Evidence act, s. 9i 


Wmding up Partnership—Sukndinate Cow t—histrict Court — 
Contract Act {IX of 1872), s. 265— Cvml Courts Act (VI of 1871), 
s. 11. The Court of a Subordinate Judge is inferior to the 
Court of a Dmtrict Judge within the meaning qf s. 11 of the 
Civil Gourte Act. 

lir 

The word ‘ may ’ms. 265 of the Contract Act has a somewhat 
similar force to the words ‘ it shall be lawful ’ in a Statute 
which merriy make that legal .and possible which there would 
otherwise be no right or authonty to do. And the words ‘ may 
apply ’ in the section create a neiy jurisdiction, which must be 
exercised strictly in accordance with the Statute which creates 
it—that js to say, tho j'urisdK^ion created by the section must 
be exercised exclusively by a Court not inferior to the Court of 
a District Judge, within the local limit of whoso jurisdiction 
the place or principal place of business of the firm which it is 
sought to wind up is situated. 

It was the intention of the Legislature, in enacting s. 265 of the 
Contract Act, to create a new jurisdiction to be exercised exclu¬ 
sively by the Court of the District Judge , and in the absence 
of a contract to the contrary, the moml^rs of a partnership, or 
their represontataves, cannot obtain the relief mentioned in the 
section except by resorting to that Court. 
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JnrisdiGtion— (continued.) 

The presumption that the existing jurisdiction of a Court is not 
intended to bo taken away unless express words have been used 
for that purpose, usually applies only to the jurisdiction of the 
superior Courts. Unless the jurisdiction of a superior Court is 
expressly and clearly taken away, such jurisdiction will be 
presumed to continue. 

PUOSAD Doss MUX.1CK t). RUBSICK LALL MULIilGK. and 
PROSAD Doss MUIiIilCK ti. KBDAB NAXH MUiiLICK ... VII ... 

• 

Bight of Way—how far finding of Magistt ate thereon binding on 
Ctml Court — Code of Criminal Procedure (Kct X of 1872), rnt. 

521, 523, 530— Estoppel. A Civil Court is not competent to set 
aside the order of a Magistrate made under s. 621 of the Code 
of Criminal Procedure, on the ground that such order was 
made without jurisdiction, because the lanfi m respect of which 
the order was made is private property, aad not a thoroughfare 
or public place. A Civil Court can, however, irrespective of an 
order made under s 621 by a Magistrate, trv the question, 
whether the laud which formed the subject of such order is 
private property, suid not a thoroughfare or public place, as 
between the parties to such suit .and those who claim under 
them. • 

Per FIELD, J.—A person who, on receipt of an order made by a 
Magistrate under s. 521 of tho Code of Criminal Procedure, 

- dodfarmg the existence of a right of way over such person’s 
lands, demands, under s. 523 of tho same Code, the appoint- 
• ment of a jury to try whether such order was roasouable, is not 
by such action estopped from afterwards bringing a suit in a 
* Civil Court, seeking to establish his right to the cxclusl^c 
enjoyment of the same lands. 

Mutty RAM Sahoo «. MoHi Lall Roy ... ... Vl ... 

ABATEMENT OB DISMISSAL OP SUIT FOR WANT OP. 

See COSTS ... ... «. ... ... VI ... 

OF HIOH COURT, APPELLATE SIDE. See High COURT, 

A.JPPBIjIjATB SIDB VT 

OP SMALL CAUSE COURT IN SUIT INVOLVING ACCOUNT. 

See ACCOUNTS ... ... ... ... ... VI ... 

OF SUBORDINATE JUDGE— 

Joinder of Causes of Action—Civil Procedure Code (Ak-I VIII of 
1859), ss. 6, 8 ; (Act X of 1877 ), s. 15— Bengal Civil Courts 
Act (Flo/1871), s 19. Section 6 of Act VIII of 1859 (corres* 
pondmg with s. 15 of A^t X of 1877), which provides that 
“ every suit shall be instituted in the Court of the lowest grade 
competent to tr^it,” does not affect the jurisdiction of a Sub¬ 
ordinate Judge to try a suit wherein several causes of action 
are joined, the cumulative value of which is over Rs. 1,000; 
notwithstanding that, if separate suits had been brought on 
these several causes, such suits must have been instituted in 
the Court of the Munsif. * 

Mashoollah khan V. RAM Lall Aoubw^llah ... VI ... 

PARTNER OUT OP See INSOLVENT ACT, s. 23 ... ... VI ... 

TO GIVE SANCTION TO PROSECUTION. See SANCTION TO 
Prosecution .. ... ... ... ... Vl ... 

TO TAKE PARTNERSHIP ACCOUNT. See CONTRACT ACT, 

8. 266 ••• ••• VI ... 

Valuation of Suits—Exclusion of Time of Proceeding in another 
Court — Parties—Adding defendants—Limitation Act (XV of. 

1877), *88. 14 and 22. A suit was instituted in the Court of 

Subordinate Judge, who, after seven months, returned the 

• • _ • • 
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plaint to be field in the Muneif’e Court, on the ground that the 
Buit had been overvalued. There was nothing to show want of 
bond fidet in the plaintifi’s instituting the suit in the Court 
the Subordinate Judge. 

Betd that, in computing the period of limitation prescribed for 
the suit, the time during which the plaint was on the file of the 
Subordinate Judge’s Court must be deducted. 

A suit for property in the possession of severel persons was 
brought by the plaintiff against one of those persons only. After 
the institution of the suit, and after the penod of limitation 
prescribed for a separate .suit on the same cause of action 
against the other persons in possession had elapsed, these latter 
were added as defendants. 


Held, that the suit must be dismissed as against the added 
defendants, on the ground that it was barred by limitation 

OBHOY CHUBN NUNDI V. KKITAHTHAMOYI DOSSEE VII ... 


I Act VI of 1871, s. 18 —Sale vn Execution of Decree—Ctvil Proce¬ 
dure Code {Act X of 1877), s. 285. A, who had obtained a 
decree in the Court of the Second Munsif of B, m September 

* 1877, attached certain property .within the jurisdiction which 
had been assigned to the lUimsif by the District Judge, under 
c B. 18 of Act VI of 1871. In the previous month, C, who had 

obtained a decree in the Court of the Additional Munsif of B 
(to whom jurisdiction had similarly been assigned), had attached « 

the same property. The sale in execution of A’s decree took 
place first, and A became the purchaser. A then objected in 
the Court of the Additional Munsif that the property could not 
again be sold ; but his objection was overruled, and two days 
subsequently, the property was again put up for sale in exe¬ 
cution of O’s decree, and he became the purchaser. A brought , 
various suits against the tenants for arrears of rent, in which 
C intervened. 

Held, that the jurisdictions of the Munsifs were confined to the 
particular limits assigned to thete, and that, as the property 
was situate within the limits assigned to the Second Munsif, 
the Additional Munsif had no jurisdiction to attach or sell it, 
and that the attachment by G was made improperly and 
without jurisdiction. 

Queere .—Whether s. 285 of the Civil Procedure Code applies to 
immoveable property ? 

OHOy CHUKK COONDOO v. GOLAM ALI, alias NOCOUBY MEAH. VII .. 


Property situorted m different distncts-^Pleading — Multifanous- 
ness—Civil Procedure Code (Act X of 1877), ss. ^8, 31 —Parties 
—One Member of Joint Hindu Family contracting alone — 
Undisclosed Princ^l—Spliting Cause of Action. A, B, 6, and 
D were the proprietors of a 2a. ISg. share in mouza E, and also* 
of a 2a. Idg. share in a Mouza F, both in the district of 
Bhagalpore. On the 19th September 1872, A mortgaged 
a la. 4p. share of E to H. On the 20th September 1872, 

A, B, G, and D mortgaged thetr shares in PI and F, together 
with property in the district of Tirhoot, to the plaintiff. 

On the 24th March 1873, A mortgaged his share in E and 
F to J. On the 18th November 1874, A and B mortg^ed 
their shares in E to K. 

On the 26th March 1874, J obtained a decree on his mortgage, 
and the interests of A and B were purchased on the 5th January 
1878 by L. 

On the 17th April 1874, M, to Whom the first mortgage had been 
assigned, obtained a decree and attached the property mortgaged. 

L ob^t^ that hAhad already purchased the interests of A, '* 
and on the ohje<rtioia being aUowoff' ^ iustiiuted a suit against 
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L for a declaration of priority, and obtained a decree on the 9th 
August 1876. In execution of this decree the property first 
mortgaged was sold on the 4th March 1878, and after satisfying 
the mortgage a surplus of Bs. 7,664 remained. After the insti¬ 
tution of the first suit, and before L’s purchase, the plaintiff 
instituted a suit upon his mortgage in the Tirhoot Court with¬ 
out having obtained leave to include that portion of the mort¬ 
gaged property situate in the Bhagalpore district. On the 17th 
July 1874, a decree was made in this suit. On the 17th January 
1877, K obtained a decree on his mortgage, and the shares 
of A and B in B were sold, and purchased on the 3rd Septem¬ 
ber 1877 by N. The plaintiff had his decree transferred for 
execution to the Bhagalpore Court, and he attached the surplus 
sale-proceeds and a la. 9g. share in £. This attachment was 
withdrawn on the objection of L, who drew out the surplus 
sale-proceeds. The share purchased by N was also released 

from attachmenir: ' * 

• 

The plaintiff now sued L, N, and the mortgagors for a declaration 
tl at his decree of the 17th July 1874 affected the E property, to 
recover the surplus sale-proceeds from L, and in case the decree 
should not be valid to the extent mentioned, fora decree declar¬ 
ing his prior lien on the property in E. ^ 

It was contended for the defendants, that the Tirhoot Court had 
no jurisdiction in respect of the Bhagalpore property , that the 
suit was bod for multifariousness; that certain persons, 
** ' oo-9harers with the plaintiff, should have been made parties , 
and that the cause of action had been split. 

* Held, that the Tirhoot Court had no jurisdiction m respect of the 
, Bhagalpore property; 

that the suit was not bad by reason of niultifanousness ; and 

that it was not necessary to make the plaintiff’s co-sharers parties, 
as ffe^night be regarded as contracting on behalf of himself and 
the other members of the family as undisclosed principals. 

Held also, that the cause of action had not been split. 

Bungseb Singh Soodist Laei. f.. 

WANT OF, AS TO VALUATION OP SUIT. See RES JUDICATA 

See Contribution 

Bee Land in Assam 

See Partition ... ... 

See SMALL Cause Court ... 

Bee Tributary Mehals 

Jury— 

CHARGE TO. See CHARGE TO JURY ... ... .. 


Juryman— 

QUALIPICA'BION 6p. See QUALIFICATION OF JURYMAN 

Jnstioe— 

op THE PEACE— 

DxsqwUnfyvng Interest—Sutnnums issued at instance of, and deter¬ 
mined by, a Servant of the Prosecutor — Evidence, Refusal to 
hear—Finahty of Assessment — Beng. Act lY of 1876, ss. 75, 
77, 78, 79, 346, and 861— High Court's Criminal Procedure Act 
(X of 1875), a. 147.— A, alleged to have carried on business 
in Chdoutta without having taken out a license under Beng. 
Act ly of 1876, was summoned at the instance of the Corporation 
by B, a servant of the Corporation and also a Justice of the 
Peace. Hie case was aubsequently heard by B, and it was 
shown that notice of the assessment under clause ii, sched. 3, 
had been duly served on A, and, that though he then denied, 
his liilbility to take out any license, and stated that he carried 
on'no business as alleged, he had not appealed against the 
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THE PEACE— \contimied.) 

aBsessment under b. 79. It was further shown that the asBess* 
ment had been confirmed by the Chairman of the Corporation, 
but that the amount had not been paid. A thereupon tendered 
evidence to show that he was not liable to take out any license; 
but B refused to hear such evidence, and convicting A, 
sentenced him to pay a fine. On an application, under the above 
circumstances, to the High Court under s. 147, Act X of 1876— 

Held, that the finality o^the decision of the Chairman referred 
to in 8. 79 has only reference to the class under which a parti¬ 
cular person, who is admittedly bound to take out a license 
under s. 75, should be assessed, and not to the case where the 
liability to take out a license at all is denied, this being a 
question which can only be determined judicially after taking 
evidence by a competent Court is a prosecution under s. 77, and 
that, therefore, the refusal of B ^o hear the evidence tendered 
by A on this point, was illegal. • 

Held, also, that the proceedings and ultimate conviction of A 
• were illegal, inasmuch as B being a servant of the prosecutor, 

^.e., the Corporation, had such an interest as might give him a 
bias m the matter, and that consequently he ought not to have 
sat as Justice of the Peace sifher at the granting or upon the 
hearing of the summons. 


* Wood ». The Cobporation of the Town op Calcutta 
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Kabuliat— 

SUIT FOR. See ARBITBATION 

• 

VI ... 

361 

Khushust Sankalp— 

See UNDER-PROPRIETARY RIGHT IN OUDH 
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Laches— 

See Beng. act VIII OF 1869, s. 58 
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Land Acquisition Act— 

OP 1870— 

Apportimment of Ooiupciisatioti-money — ZanmuLar — Paittidar — 

Datpatnidar—Comtruchon of Document. Where a patni and 
a darpatni has been given of land, which is afterwards acquired 
by the Government for public purposes, under the provisions 
of the Land Acquisition Act, the zammdar is, generally speaking, 
entitled to as much of the compensation money as the patnidar 
is. 

As a rule, ryots having a right of occupancy in such land, and the 
holders of the permanent interest next above the occup&ncy , 
ryots, are the persons entitled to the larger portion of the com- 
pensation-mouey. 

The principles on which compensation*money should be appor¬ 
tioned among the diflerent holders discussed and explained. 

Construction of darpatni lease. 

GODADHAK DAS8 V. DHUNPtTT SiNGH ... ... VII .« 686 

SB. 88 And 39— Proceeding!! under'—FinaUty, In proceedings under 
the Land Acquisition Act (X of 1870), ss. 88 and 89, the persons 
entitled to take land compulsorily, deal only with those who are 
in possession of it, or who are ostensibly its owners. It may 
happen that the real owner, being an infant, or a person otherwise 
under disability, does not appear, and is not dealt with in the 
first instance. TherS is, ther^ore, a proviso in s. 40 to tiie 
eSect that nothing contained in thAt or the preceding sectiouB 
'‘shall affect the liablity of any person who roay i^boeive the 





INDBX. 


IxxnL- 

1.11.8. CAI<. . VaQE. 


Land AoquiBition KcH—icmtinued.) ^ 

OF 1870—(continwed.) 

whole, or any part, of any compensation awarded under the Act 
to pay the same to the person lawfully entitled thereto.” This 
applies only to persons whose rights have not been dealt with 
in adjudications in pursuance of ss. 88, 89, and 40 ; and docs not 
permit a person whose claim has been disposed of in the 
manner pointed out in the Act, to have that claim re-openod, 
and again heard, in another suit. 

BA.TA NILMONI SINOH DBO BAHADURW. RAM BANCHU RAI. VTI ... 

8. 39— Tttle—lies Judicata. Under s. 39 of the Land Acqui¬ 
sition Act, it is the duty of the Judge m apportioning the 
compensation-money which he is directed to apportion, to 
decide the question of title between .ill pei-sons cl.iimmg a share 
of the money . • 

Semhle. —^No decisiocTunder the Lund Acquisition Act should lie 
treated as ret, judwafa with respect to tlie*title to other parts of 
the property belonging to persons who may come before the 
Judge under s 39 

NOBODF.EP OHUNDEU CHOWDHBY V. BRO.IENnUOLAr.Ij ROY VTI ... 

Land in Assam— 

Suit for declaration of title to—Jurisdiction of Civil Court — 
Hegvstration of claimant's name by Collector. A person cl.uin- 
ing iftight to rent-hearing land in Assam, held undei a pattu 
from Government in the names of the persons ag iinst whom 
• he claims, is entitled to sue in the Civil Court for a declaration 
of his title and right to have his niime registered <vs co-owiioi 
• in the Collectorate, and the Civil Court has jurisdiction to 
determine such suits, although the Collector has not been first 
applied tiO , but should not pass any order against the Collector 
111 any suit to which he is not a party, but merely declare what 
the plaintiff’s rights are. 

BEJOY KBOT U. GOBIA KEOT ... ^ ... ... Vll... 

Landlord and Tenant- 

Forfetture of holdinq—Dentnl by a Tenant of 7«.s Landlord's 
Title. A, a rjot with rights of occupancy, in a rent-suit 
brought against him by B, the purchaser ot an aima mehal. 
denied the existence of the relationship of landlord and tenant 
between himself and B, on the ground that the lands occupied 
by him were not included on the aima mehal purchased by B 
B’s rent suit having been dismissed for failure of evidence on 
this point, B afterwards brought a regular suit to evict A, and « 
for mesne profits. ITeld that A, by denying the title of B, iii 
the rent-suit, thereby forfeited his rights of occupancy, and 
became liable to owction. 

MOZHURUDDIN V. Gobind Chunder Nundi ... ... VI ... 

Suit for Rent — Evidence—Plea of payment—Onus of proof. In a 
suit by a landlord against his tenant for arrears of rent due for 
a portion of the year 1283 (1876), the defendant ploivded pay¬ 
ment and called" as his witness the plaintiff’s agent, who 
admitted the receipt of certain payments from the defendant’s 
under-tenants during the time for which the arrears were 
demanded ; but swore that they were payments made in respect 
of arrears due on account of previous years. The lower Appel¬ 
late Court, reversisg the decree of the Court of first instance, 
gave the defendant credit for the payments so admitted. 

Held, that the lower Appellate Court was wrong ; that the defen¬ 
dant having pleaded payment was bound to prove that the 
admittei^ayments were in respect of that portion of the year 
1288 for which the arrears were claimed. 

• • * • • 




888 




I 


406 


436 



INDEX. 


hxx 


• Oil.. RAOX. 

Xandlosd and TwDEEt- (contimed.) 

Section 12 of the Bent Law applies to nceipts given directly by 
the landlord to the tenant, and not to receipts given to third 
. persons. 

BlBBEi SYBFOL V. BUDDBR SOBAY ... ... ... VIX ... 582 

See CO-SHABEB8 OF LAND ... ... ... ... VII 150 

See BBOISXBAYION ... ... ... ... VII 71T 

Lease — 

AGREEMENT FOB. Bee BEOZBTRA'CKm ... ... VII... 708,717 

BREACH OP COVENANT IN. See LIMITATION ACT, XV OF 
?,877, SCHBD. H, ART. 120 ... ... ... ... VI ... 84 

OP MINOR’S PROPERTY. See ACT XL OF 1858, s. 18 ... VI ... 161 

OP MORTGAGED PROPERTY, fee MORTOAOB-BOND ... VI ... 317 

Leave— 

OVERSTAYING, WITHOUT PERMISSION. See POWCB ACT, 

8. 22 ... ... ... ... ... ... VI 625 

TO APPEAL TO PRIVY COUNCIL. See APPBAh TO PRIVY 
Council ... . • . ... ... .. vii 339 

TO BID. Bee MATERIAL IBBBOULARITY ... ... VII 346 

‘Lettert— 

OP ADMINISTRATION— 

Estate of deceased Hindu, consisting of Immoveable and Moveable 
property. Except under special circumstances, letters of admi> 
nistration to the estate of a deceased Hindu must be taken 
out in respect of the immoveable as well as the moveable 
property forming part of such estate. 


IN THE GOODS OF GRISH CHDNDEB MITTBB ... ... VI 483 

Letters Patent— 

CL. 15. See APPEAL ... ... ... ... VI 594 

CL. 15. See APPEALTO PRIVY COUNCIL ... ... VII 339 

Liability— 

OP REVERSIONER. See HINDU WIDOW ... ... VI .36 

OF SON TO PAY FATHER’S DEBTS. See HINDU LAW ... VI 136 

TO REPAIR EMBANKMENTS. See DAMAGES ... ... VII 505 


Liberty— 

-rO ERECT PLACES OP WORSHIP— 

In India, thecnembers of a sect are at liberty to erect a place of 
worship on then own property, although it i| more or less 
contiguous to a place already occupied by a place of worship 
appertaining to another sect. The people of any sect Sre at 
liberty to erect on their own property places of worship, either 
public or private, and to perform worship, provided that, in 
the performance of their worship, they do not cause material 
annoyance to their neighbours. 

MADARY V. QOBUBDHUN HULWAI ... ... ... VII 694 

License— 

SALE CONTRARY TO TERMS OP. See BENG. ACT VH OF 
1878, 8. 58 ... ... VI 621 

Lien— 

OP ATTORNEY. BWS ATTORNEY AND CLIENT VI ... 1 

OP MORTGAGE. SmVPNEY-DBCBEB ... Vn ... 78 

See MORTGAGB'^'kD ... YQ ... 714 

SeeMoRTGAGOB anpMobtgaobb ... vn .« 6^ 
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Lite Policy— ^ 

Aaaignment — I^ath of Assignee—Death of Assured—Notice by 
Assignee to Company—Payment of Premia by Executors of 
Assigtue—Ahsence of Legal Personal Bepresent^ive of Assured 
—Refusal to pay over. A, having insut^ his life in a certain 
Life Inaurance Ck)., assigned his rights under the policy to B, 
the assignment on the face of it expressing no consideration 
whatever. The fact of the assignment was notified to the 
Ciompany. B, after paying all premia due, died, appointing, 

G and D his executors, who took out probate of his will, and 
paid adl subsequent premia on the policy. A diedl^ and C and 
D then demanded payment of the policy-money. The Company, 
however, refused payment unless G and D first obtained the 
concurrence of the legal representative of A to the payment. 

Held, that the Company were justified in refusing to pay the 
money in the absence of the legal representative of A. 

Bajnarain Bos^ij. The universal LfPB assurance Co. VII ... 
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Limitation— « 

Principal and Agent — Account, Smt for — Zamvndar — Beng. Act 
VIII of 1869, 8. 30. A suit by a zamindar against his land- 
agent, for payment of sums not accounted fer by the latter, 
must under s. 30 of Beng. ABt VIII of 1869, be brought within 
three years from the termination of the defendant's agency. * 

The runindar should never bring a suit of this kind for an account 
merely, or for the delivery of accounts or account papers merely; 

• but the suit^should be framed for an account and for payment 
of what, on the taking of the account, may be found duo from 
* the defendant to the plaintiff. 

Shoshi bhooshun PAti V. Guru churn mookhopadhya. Vll ... 89 

Instalments—Decree Payable by Instalments — Rent-Decree — Beng, 

Act VIIIof 1869, s. 68,— Construction of Statutes. Per GARTH, 

C.J., and Morris, J. (PRINSEP, J,, Assenting).—The words 
“ from the date of such jud^ent," in s. 68 of Beng. Act VIII 
of 1869, should be read as if they were “ from the date when 
the rent is adjudged to be payable." 

Per Prinsep, j.—T he "date of such judgment," m s. 68 of 
Beng. Act VIII of 1869, means the date on which the judgment 
was dehvered. 

Where the terms of an Act are clear and plain, it is the duty of 
the Court to give effect to it as it stands. 

GOREBBULIiAH SIRCAR V. MOHUN LALL SHAHA ..* VII ... 127 

• 

Minor’s Right to Sue—Limitation Act {XV of 1877), s. 7. A suit 
by a guardian aS. behalf of a minor is that of the minor, and is 
governed by the law of limitation applicable to the minor. 

Bo, where a minor had been dispossessed of his share in certain 
property, which had been sold in execution of a decree, and where 
an application under s. 268 of Act VIII of 2869 to obtain posses¬ 
sion of the share was made by the then guardian of the minor, 
and disallowed, and subsequently, but beyond the period of one 
year from the date of the application, a suit was brought to ob¬ 
tain possession by another guardian of the infant, who had 
been duly appointed— 

Held, that such suit was not barred by limitation, the right to 
sue being that of the minor, and that it might be exercised by 
any one duly appointed on his behalf during his nainority, or by 
the infant himself, within the time limited by s. 7 of Act XV . 
of 187f, after attaining his majority. 

KSOtXABUX V. BUpBEE NABAIN SDStfirB ... ... VII ... 189 

8 OAL.—i 
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LUttiitAtioil— ifiontinieid.) 

PoHBMion—Omu 0/JPro^ —Alluvion Di^ossession Acts of Owner¬ 
ship, In a suit for dilatation of title to, and recovery of 
poeaesBion of, allavial lands which had been diluviated more 
than twelve years before the institution of the suit, the plaintiffs 
proved their title and possession up to the time of diluviation, 
and alleged that the lands had re-formed within twelve years, 
without alleging or proving possession during that period. The 
defendants, on the other hand, alleged, that the re-formation 
had taken place more tl^an twelve years before suit, and that 
they had acquired a title to the lands by adverse possession for 
that period. 

Held, that in such a case the submergence of the lands after 
diluvion ought to be presumed until the contrary was shown, 
and that the onus of proving re«formation before twelve years 
and adverse possession, was shifty to the defendants. 

< Per Wilson, J.—^As a general rule, where a plaintiff claims land 
from which he alleges he has been dispossessed, the burden is 
‘ upon him to show possession and dispossession within twelve 

years. 

Proof of possession within twelve years does not necessarily mean 
proof of acts of ownership within that time. The nature of 
^ the proof of possession must depend on the nature of the case. 

There are many cases in wnich the party on whom the burden of 
proof in the first instance lies, may shift the burden to the 
other side by proving facts giving rise to a presumption in his 
favour. 

In the case of lands gradually diluviated and gradually re-formed, 
if the diluviation has been more than twelve years before suit, 
the claimant, unless he can show possession since the re-form- ' 
ation, must at least show that ho was in possession down to 
the date of the diluviation. 

Where the true owner is in possessioif at the timo of diluviation, 
his possession is presumed to continue as long as the land 
continues submerged, probably also afterwards, until he is 


Per FIELD, 3. —Although, according to the general rule, it lies 
upon the plaintiff, who is mot with the plea of limitation, to 
show his own possession within twelve years before the insti¬ 
tution of the suit, when the property in dispute is capable of 
actual or visible possession, yet, in the case of property which 
is not susce^ible of actual and visible possession, an exception 
from the nature of the thing must be made to ihfi general rule. 

In such oases, when the title and possession have been proved 
to be in a certain person up to a certain point of time—when 
there has been no transfer of the title to any third person— 
and there is no evidence that possession was exercised by a 
person otdier than the person having the title, so long as 
actual visible possession was possible, the possession of the person 
having the title will be presumed to continue until the property 
has again become susceptible of actual visible possession. 

Proof of possession is presum]rave proof of ownership, because 
men genendlj own the propei^y which they posses. And if the 
ownen^p of property is proved, and there is nothing to show 
that VtM possession of such property is with any person other 
than the owner, itmavfairly be presumed to be wiui the owner, 

Buoh a presumption then tMes the place of evidence to show 
the plaintifi’s nossession, within twelve years before suit, of a 
pn^rty in whloh, faem the nature of the thing, evidence of 
actual posaessimi is^possiUe. 

mm MOBtlN GSCtgB V. MOTBI^ItA MOBCN Boy ^ ... ^ 
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1.11.11. OAli.* 

Lhliitatioii— (continued.) •. 

Exclusion of Time—Limitation Act (EV of 1877), s. 14. The 
defendants out dovrn and carried away some trees which had 
been growing on the plaintifTs land. The plaintiff’s manager 
brought a suit in his own name against the defendants for the 
value of the trees so out and carried away. This suit was dis¬ 
missed, on the ground that the manager had no cause of action 
against the defendants. In a subsequent suit brought by the 
plaintiff against the defendants for the value of the same trees, 
he contended that the time occupied in the former suit ought 
to be excluded in computing the period of limitation prescribed 
for the second suit. 

Jieid, that the provisions of Act XV of 1877, s. 14, did apply, and 
that the time could not be excluded, as the reason why the 
previous suit was dismissed, was, because it was brought in the 
name of the wrong person, not from dofeot of jurisdiction, or 
from any cause of>a like nature. , 

RAJENDRO KISHORE SINGH V. BULjftfY MAHTON ... VII ... 


* 
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Time for presenting Plaint — Beng. Act VIII of 1869, s. 31— Limt- * 

tation Act {XF of 1877), s. 5. The provisions of s. 6 of the 
Limitation Act (XV of 1877) apply equally to suits under the 
Bengal Bent Act (Beng. Act Vin of 1869). • 

In a suit for rent, where it appeared that a deposit had been • 

made in Court under the provisions of the Bengal Rent Act 
- - (Beaw?. Act VIII of 1869), and that the six months allowed by 
s. 31 of that Act for the purpose of instituting a suit had ex¬ 
pired on a day when the Court was closed for an authorized 
holiday, but that the plaint had been hied on the first day the 
• Court re-opened— 

Held, that the provisions of s. 5 of the Limitation Act (XV of 
1877) .applied to such cases, and that, consequently, the suit 
was not barred. 


KHOBHELAIi MAHTON V. GUNESH DUTT, alias NANHOO SINOH 

VII ... 
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Bee Administration 
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See Execution proceedings 
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See Execution ob' decree 
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See MORTGAGE ... 
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394 

See Principal and agent ... 
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See RES Judicata 
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169 

See Suit fob possession ... 
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Appeal, Time for—Final Order — Review—Civil Procedure Code 
(Act X of 1877), 8. 206. Any order made upon an application 
for a review of judgment, except an order absolutely rejecting* 
the application, becomes, af it in any way modifies or alters 
the original orden although the modification or alteration ex¬ 
tends only* to the rectification of a clerical mistake, the final 
order in the case; and the party aggrieved by the original 
decree is entitled, although the modification or alteration was 
made in his favour, to treat the order upon review of judgment 
as the final decree or order in the case, and if it was made by a 
Court, an appeal from which lies to the Court of a District 
Judge, he is entitled to prefer his appeal at any time within 
thirty days from its date. * 

When an application for a review of judgment is made upon 
several grounds, one of which refers only to the question of 
adjudication of costs, and the Court to whom the application 
IS made holds all the other grounds to be untenable, but is of 
opinion that there has been a clerical mistake in that part of 
its order or judgment which refers to costs, it may reject the 
application absolutely and permit the applicant to apply, under 
a. 2(^ %f the Civil Ibrocedure Code, for a rectification of the 
clejioal*mi8tak«; hut ifit doqa ^ot do s^ but, on the appliea- 
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Iili^tatioii— {eonti^u^,) 

tioB for a reriev of judgment, amends the elerioal mistake in 
its original order, the decree dravm up in conformity to this 
order becomes the final decree, and an appeal will lie 
against it if brought within the time prescribed for bringing an 
appeal (gainst any other similar decree. 

JOYSISHBN MOOKEBJSSB V. ATAOOB BOHOMAN ... 

8uU for Arrears of Bent — Beng. Act VJII of 1869. The last day 
on which a suit for ^he recovery of arrears of rent can be 
instituted under s. 29, Beng. Act Vin of 1869, is the last day 
of the third year from the close of the year in which the rent 
( became payable. 


OAI*. 


VI 


The word "arrear’’ in that section means “rent in arrear.” 


Kashikant bhuttachabjiv. Rohinikant BHUTTACHABJI VI ... 


Suit to recover possession of Lam 4aken by Muntctpal Commis¬ 
sioners — Beng. Act III of 1864, s. 87. Section 87 of Beng. 

Act 111 of 1864 IS applicable only in those cases where the 
plaintifi claims damages or compensation for some wrongful 
act (xmunitted by the Commissioners or their ofiicers, in the 
jBxercise, or honestly supposed exorcise, of their statutory 
powers. 

The notice in the earlier part of the section is meant to give the 
defendant an opportunity of making some pecuniary amends 
for the wrong without incurnng the cost of litigation. 

OHUNDEB SEKHUB BUNDOPADHYA V. OBHOY CHUEN BAGCHI. VI ... 


Possession, Suit for — Limitation Act (XV of 1877), sched. n, 
art. 47. In a dispute between A and B concerning the 
possession of a certain taluq, the Criminal Court made an 
order under s. 580 of the Code of Criminal Procedure retaining • 

B in possession; and this order was, in a proceeding under 
SB. 295, 296 of the Code of Criminal Procedure, confirmed by 
the (fourt of Session. Held, that a suit by A for the recovery 
of the land must be brought within three years from the date 
of the Magistrate’s order, and not from the date of the order 
passed by the Court of Session. 

Article 47 of sched. li. Act XV of 1877, refers to immoveable as 
well as moveable property. 

KANQALI CHlfiSN SHA V. ZOMUBRUDONNISSA KHATOON ... VI ... 

Suit by Mortgagee for Possession after Foreclosure—Limitation 
Act (IX (jf 1871), sched. n arts. 135, 145. In a suit by a 
mortgagee to obtain possession after foreclosure instituted more 
than twelve years after such mortgagee had, fipon default, be¬ 
come, under the words of the deed, entitled to possesskm, but 
within twelve years of the date of the expiry of the year of 
grace granted under the foreclosure proceedings, held, under 
a. 146 ^ the Limitation Act, IX of 1871, that the period of 
limitation must be calculated from the date of the expiry of 
the year of grace, and not from the time when the default was 
first made. 

BUBBIAMOYS DASSES Y. DINOBUNSHOO GHOSE ... VI ... 

A 

See BENG. ACT gVIII OF 1869, s. 68. SALE BY SHEBIFP IN 
EXECUTION OF DBOBBE. XJNDER-PBOPRIBTARY BIGHT IN 
ouoa. Easement ... ... ... .„ yi... 


IX OP 1871— 

8.90. Aeknowledgmeni--’‘Bv>^l of Adr—Bevived of Bight to sue— 
Authorised Ageni-’^Stguaiure—Civil Procedure Code (Act VIII ,, 
of 1859), 8. 4.. Tfaq lAW Of linfitation governing a suit for a 
debt, is that law wuMdi»in foree at the date of its institution. « 
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Umltatton Aoi— 

As to as cegaida debts, the Indian laws of limitation merely bar 
the remedy, but do not extinguish the right. 

Acknowledgments which waAot Act XlV of 1869 were insufficient 
to keep alive a cause of action, because they were signed only 
by an agent, held to be sufficient to sustain a suit on the same 
cause of action under Act IX of 1871, 

Where a series of acknowledgment of a debt have been made, 
each within three years of the one next preceding, and the first 
of the senes has bmn made within three years of<he date on 
which the debt was contracted, a suit for the recovery thereof 
is, under Act IX of 1871, in time, if instituted within three 
years from the date of the last acknowledgment. 


Discussion as to who is an authorized ^^ent, what is a sufficient 
signature, and what amounts to a sufficient acknowledgment, 
within the meaning of s. 20 of Act IX of )S71. 

Under s. 20 of Act IX of^ 1871, the authorized agent may sign 
either his own name or that of his principal. 

MOHBSH IiAIi V. BUSUNT KUMABEB ... 

88. 24, 27. See USER ... ... , ... 

8. 27. See RIGHT OP PBIVATB FEBBY 

SOHED. II, J^T. 15. The period of hmitation prescribed by art. 
15,^hed. ii. Act IX of ISH, for a suit to set aside an order 
a Civil Court, does not apply where the order simply 
amounts to a declaration that the Court considers it has no 
jurisdiction to act in the proceeding before it. 

• KBI8TODA88 KUNDOO v. BAMKANT RoY OHOWDHBY 

ART. 8^, PAET V. See USER 

ARTS. 135, 145. See LIMITATION 

ARTS. 143, 145. See SUIT FOB POSSESSION 

SOHED. II, ART. 167. The period of Imitation within which 
application must be made for execution of an order for costs 
passed by the High Court, when rejecting a petition for leave 
to appeal to the Privy Council, is that specified in sched. ii, art. 
167 of Act IX of 1871. 
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VI ... 


HURRO perbhad Roy Chowdhry v. Bhupendbo narain 

DUTT 


VI ... 


XV OF 1877— 

B. 2. See ALIENATION 

B. 6. See Limitation 

B. 7. See Limitation • ... 

s. 10. See TruSI 

8.14. See Limitation 

SB. 14 and 22. Bee JURISDICTION 
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VII ... 
VII ... 
VII ... 
VII ... 
VII ... 
VII ... 


s. 17 —Bight of employer to call on manager for Ac<xni,nt~ Accrual of 
right on death of manaqer against represen^tives. A manager is 
bound to account to his employer whenever he is called upon 
to do so under reasonable ciroumstances. ^ 

On the death of such manager a fresh right to an account accrues 
to the employer as against the manager’s representatives. 

In a suit to an account accruing to the employer on the death 
of his manager, limitation will not commence to run until 
administration has been taken out to sudi manager’s estate. 

LAWLESS V. THE Calcutta Landing and shipping Co., 

LdP The Calcutta Landing and Shipping Co., ld., v. 

LA^BBS ... • «• ... ... VII ... 
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LinAtatioii jkot— {<^tinmd.) 

X OF 1877.— {catUiwMd.) 

8.19. See ACKMOV^XiGDOMENT OF Debt 
88. 20, AND 22. See PAETIBS 
8.26. See EASEMENT 
8. 26 AND ILLS. (6). See EASEMENT ' ... 

BCHED. n, ART. 11, Bee GOODS SOLD UNDER EXECUTION 

CL. 64. See PROMISSORY NOTE 

CL. 127. See ALIENATION 

ART. 166. See DBCRBB FOE SALE 

ARTS. 167, 169, 177, 179, AND 180. Sec EXECUTION OF DECREE. 
ART. 176. See ARBITRATION ... 

ART, 179. See EXECUTION OP DECREE ... 

*8CHBD. n, ART. 47. See LIMITATION ... 

ART. 66. See BOND 


VI ... 
VI ... 
VI ... 
VII ... 
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VII ... 
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VI ... 
VI ... 


SCHED. II, ARTS. 66 AND 116.* Registered Bond — Compensa¬ 
tion for Breach of Contract. A «uit to recover money due upon 
a registered bond is a suit for Compensation for bteach of 
contract in writing registered, within the meaning of art. 110 
of ached, ii to Act XV of 1877, and must be brought within 
six years from the time when the period of limitation would 
begin to run against-a suit brought on a similar contract 
not registered. - . ♦ 

NOBOCOOMAR MOOKHOPADHAYA V. SIRU Mullick ... VI ... 


ART. 86. See ACKNOWLEDGMENT OP DEBT ... ... V^^ ... 

ARTS. 99, 132, ShU for Share of Government revenue, and fm 
declaratum that estate ts charged with amount. A suit for 
recovery of Government revenue, which the defendant was 
bound to pay, but which has been paid by the plaintiff to save 
the whole estate from salo, whore the plaintiff asks to have the 
amount so paid made a charge on the portion for which he , • 

paid it, is governed by art. 132, and not by art. 99 of Act XV 
of 1877, 


RAM Dutt Singh v. Horakh N^rain Singh ... 

ART. 120. Breach of Covenant in a Lecute The defendant took 
certain land from the plaintiff under a registered lease, which 
contained a clause prohibiting the defendant from digging a 
tank on the land without the plaintiff's permission. The 
defendant having, nevertheless, constructed a tank without 
such permission the plamtiff brought a suit to compel him 
to fill up the tank, or, in case ho should fail to do so, for 
compensation. 

Held, that th^ period of limitation applicable to such a suit was 
art. 120 of sched. n of the Limitation Act. ^ 

KEDARNATH NAG v. KHETTURPAUL SRITIRUTNO . ... 

ARTS. 142, AND 144. See PERMISSIVE OCCUPATION 

ART. 178. See Al’PLICATION FOR PROBATE 

Application to revive a case and restore it to the Board After a 
decree had been made in a 8uit,4ihe case was, in 1875, struck out 
of the Board for want of prosecution. No steps were taken to 
have it restored. In 1879 (both the plaintiff and defendant 
died. In the same year the heirs of the plaintiff instituted a 
suit against the admmistrator of the defendant for the purpose 
of having the decree m the original suit carried out. This suit 
was dismissed by the Court of first instance under s. 13 of the 
Code of Civil Procedure, but the Appellate Court, holding that 
the original suit was subsisting and might be reconstituted, 
directed that the plaintiffs s^io^d be allowed to amend their 
plaint by putting it into the form of a petition under s. 372 of 
the (kide. On a petition by the plaintiffs psaying that the 
original suit n^ht be revived and restored to the Bwtd. 
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Limltoition—(concluded.) •. •* 

XV OF 1877— {cont^ued.) 

Held, that the application was not barred under art. 178 of 
ached, ii to the liimitation Act of 1877. 

Even if art. 178 was applicable, the application would not bo 
barred, limitation running from the time when the suit was 

, allowed to be reconstituted. 

The Legislature did not intend to include in the Limitation Act 
every application to a Court with reference to its qjvn list of 
causes, such as applications to trasfer a case from one Board lo 
another, to transfer a case to the bottom of the Board, change 
of attorneys, and so forth. ^ 

GOVIND CHUNDEB GOSWAMI V, RUNaUNMONEY ... VI ... 60 

■I 

SCHED. H, ABV^. ■ 179. Execution of Jomt decree cujaxnat 
two or more Defe'ndants. Tn a sj^i? for possession 
of land brought by A against B, G, and D, a decree was 
passed on the 14th of April 1874 for possession and costs 
against B, O, and D jointly. This decree was afterwards 
reversed on an appeal by B, who alone claimed the property. 

A then preferred a special appeal to the High Court, and on 
the 29th June 1877, the decision of the Judge* was reversed, 
and the decree of the Court of first instance restored. 

. On the 30th December 1878, A applied to the Court of first 
mstaflbe for execution to issue ag.ainst C and D for the costs 
specified in the decree passed on the 14th April 1874. C and D 
■ successfully objected in the Court of first instance and the lower 
Appellate Court that more than three years having elapsed 

* since the date of the decree, the decree for costs could not 
be executed, the application for execution being barred by 
art. 179, of sched. n of Act XV of 1877. Held, on appeal to ^ho 
High Court, that, inasmuch as B’s appeal had related to . he 
whole case, and the decree obtained by him dismissing the 
suit would, if not reversed, have deprived A of his right to any 
costs at all. A, upon succeeding m getti.fig the original decree 
restored upon special appeal to the High Court, was entitled to 
execute such restored decree at any time within three years of 
the order of the High Court. 

MUIiLlCK AHMED ZUMMA alias TETUB V. MAHOMED SYED. VI ...‘ 194 

ART. 179, CL. 4. See EXECUTION OK DECREE ... ... VI ... 518 

ART. 180. Bee REVIVOR ... ... ... ... VI ... 604 

Loss— • 

OP INSTRUMENT. See EVIDENCE ... ... ... VII ... 98 

Lower Court— • 

IMPROPER RECEPTION OP EVIDENCE BY. Sec SECOND 

APPEAii ... ... ... ... ... VII ... ma 

Lunatic— 

APPEARANCE BY. See APPEARANCE ... . ... ... VII ... 249 

ILL TREATMENT OP. See ACT XXXV OK 1868 ... ... VI ... 539 

Mahomedan Law— 

Husband and Wife — Maintenance—Decree for past Maintenance, 

In a suit for maintenance by a Mahomedan wife against her 
husband, where there was no decree or agreement for mainr 
tenance before suit— held, reversing the decision of the Court 
below, tlflit the decree should not have awarded past maintd* 
nance, b^t l^t maintenSnoe shiyild have been xniade payable 
only vom the date of Ihe decree. 





■ ''! OAUt 

M&lSSnittdAll, Iav— f cmUirmed.) 

Hild, also, that futore maintenance should have been given only 
during ^e continuance of the marriage, and not during the 
term of the plaintiff’s natund life. 

ABDOOL FUT1?EH MOBIiVIB V. ZABVNMESSA KHATUB ... VI .. 
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SHIAH SCHOOL— 

Iftnors— Custody — Mother. According to the Shiah school of 
the Mahomedan law, a mother is entilded to the custody of 
her female children, ualess she has been guilty of unchastity. 

IN THE MATTBB OP HOSSEINI BBOUM, AN INFANT ; AND 
In the MATTEB of act X OF 1876 ... ... VII ... 

I* 

Waqf—Construction o1 Deed of Endowment—Settlement on Person 
and his descendants to three •generatums, and afterwards to 
Charity—Aj^opriations of Pr(^rty by Settlement. A Mahome¬ 
dan settled a portion of his immo^hle property as follows:— 

" I have made waqf of the remaining four annas m favour of 
my daughter B and her descendants, as also her descendants’ 
descendsmts’ descendants, how low soever, and when they no 
longer exist, then in favour.of the poor And needy. ’ ’ Held, this 
setUement did not i^ate a yalid waqf. 

, To constitute a valid waq^f, there must be a dedication of the pro¬ 
perty solely to the worship of Cod or to religious or charitable 
purposes. ^ 

Senible. —^Appropriations in the nature of a settlement of property 
on a man and his descendants can only be treated as legitimate 
appropriationB under the designation of waqf, where the term 
sadukah is used. 

Sven supposing they could be so treated, it would be necessary, 
in order to validate a waqf by making a settlement of property ,, ' 
on himself or his desoendante, for a man to reduce himself to a 
state of absolute poverty. > 

MahoMeo Hamidudla Khan 9 . Lotfud huq ... VI ... 
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Maintanaiioe— 

See MAHOMEDAN LAW ... ... ... ... YI ... 
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Hal— 

SUIT TO HAVE LANDS DECLARED. See ONUS OP PBOOF... VI ... 


Male Daoendants— 

RBSTRIOTIOM OP GIFT TO. See HINDU LAW ... ... VI ... 


Manalev- ^ 

DEBTS DUE BY. See AdminibtbaTION ... ..v» VII ... 

LIABILITy OP, TO ACCOUNT. See LIMITATION ACT, XV OP 
1877, s. 17 ... ... ... ... ... VII ... 

OF EN^^WED property, injunction AGAINST. See 
RBDian^ Ein^wMENT ... • ... ... ... vn... 

Mandatoiv Injimotifm— . 

S<te ANCIENT LIGHTS ... ... ... «VII ... 


OFGIUJEbflAUaHl^E. See Hindu Widow ... 

I The uuM»h^W Eot ai^lyas between a mort- 

gajg^ a^jate^Hdupi; the mortgagor hold mere « 
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Vftterial Imgalarity— ^ 

SeHituj aaidtf sale—Diasiutdtnff purchaser from biddinq—Civil 
Procedure Code (Act X oj 1877^, s. 811 —Leave to bid — Decree- 
holder related to manager of defendant. When liberty is given 
to a decree-holder to bid at the sale of the judgment-debtor’s 
property, he is bound tocxeroise the most scrupulous fairness in 
purchasing that property, and if he or his agent dissuades others 
from purchasing at the sale, that of itself is a sufficient ground 
why the purchase should be set aside. 

Where a decree-holder was joint in family with the jaanagor of 
an infant defendant, and the defendant’s property was to bo 
sold in execution of the decree— 

Held, that the decree-holder ought not to be granted leave to 
purchase at the sale, because any purchase made b> him would 
be for the benefit of the family of which the manager of the infant 
defendant j^as one of the members , and it* would m fact be a 
purchase by an agent of the property of bw principal. 

WOOPENDBO NATH SIRCAR V. BROJEAuRONATH MUNDUL... VII ... 

See Execution ... ... ... ... ... Vli .. 

Execution of Decree ... ... ... ... VII ... 

Execution-Sale... ... ... ... ... VII ... 

SALE IN EXECUTION OP Decree ... » ... ... VII... 

SALE OF Under-tenure ... ... ... ... VII... 

Measurement— 

OP LAllfDS, ENPOKCING ATTENDANCE OP WITNESSES FOB. 

SeeBENG. ACT VIII OP 1869, ss. 38 AND 40 ... ... VI... 

• SUIT FOB. See REH JUDICATA ... ... ... VII ... 

SeeSURyEY ... ... ... ... ... VII... 
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Merger— 

See Exi^uTiON OF Decree ... ... ... ... vil ... 82 

Mesne Profits— 

Civil Procedure Code (Act VIIIof 18,59) s.<59 —CertiAcafe of Sale 
The possession, with mesne profits, of land comprised in a /.ur- 
i-peshgi lease of the year 1851, was decreed to the sjur-i-peshgi- 
dars in 1860 ; and litigation as to their rights under the lease was 
carried on till 1874, when, after their deaths, it ended in favour 
of their representatives. In 1869, one of the parties to that 
litigation obtained a decree for money against the zur-i- 
peshgidars ; and in 1874, in execution of this decree, all the 
right, tittle, and interest of the representatives of the latter, in 
the lease of 1851, was sold to a third party. 

J/e/d (reversing the decision of the High Court), that the nghif 
to the mesne profits awarded by the decree of 1860 did not pass 
by the sale, but remained m the representatives. 

ClANESH I*AL TBWABI V. SHAMNAR,\IN ... ... ... VI... 2l3 

See Execution-Proceedings ... ... ... Vi ... 472 

Minor— 

Infant—Next ft tend—Costs of Minor — Necessaries—Contract Act 
(IX of 1872), s. 68. Where a suit has been Igought against a 
minor,,the effect of which, if successful, would be to deprive 
the minqr of his property, the costs of successfully deleting 
that suit on his behalf may, when bis property is in the hands 
of the Receiver of the Court, be recover^ from the minor as 
necessaries, in an action brought against him by his attorney. 

WATKINS V. DHUNNOO BABOO ... ... ... VII 140 

CUSTODY OP. See MAHOMBDAN LAW, SHUH SCHOOL . ... VII ... 434 

BIOHT OP* TO SUE. SEE LIMITATION ... ... VII ... 137 

SANCTION BY COURT OF COMPROMISE ENTERED INTO BY. 

Se»CO«PROMI8E , ... • ..P ... ... VI ... 687 
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FAOn. 

PROPERTY, LEASE OP. See ACT XIi OP 1868, s. 18 

Mistake— 

••• 

VI ... 

161 

AS TO MATERIAL PACT. See OOMPBOMtRE 


VI ... 

687 

PAYMENT UNDER. See ABREAB8 OP RENT 

Mitakshapa— 

• •v 

vn ... 

673 

See HINDU LAW. ACT XXXV OP 1868 

• 

Mixing Trust Funds with Money of Trustees— 


VI ... 

119, 135, 
749 639 

She Breach op Tbust 

Mofhssil— 

PROCEDURE ON TAKING ACCOUNTS IN. See Principal 

VI ... 

70 

AND AGENT 

• •• 

VI ... 

754 

SMALL CAUSE COURT ACT. s, 21. See REVIEW 

Mohunt — 

... 

VI ... 

236 

REMOVAL OP. See REVOOAT|ION OP PROBATE ... 

Mohurbhunj— 


VI ... 

11 

See TBIBUTARY MBHALK ... 

• 4« 

VII ... 
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Money-Deoree— 

A/o» igage bcmd—Subsequent suit by mortgagee to enforce Jits Iten 
on the propertji mottgaged. The plaintiff, a mortgagee of 
certain specific property, given as security for an advance, 
obtained a money-decree against the representatives of his 
debtor. A third person, having a claim against the same 
debtor, seized and attached the specific property mortgaged to 
the pli^tiff, and sold it to A, who had notice of the plaintiff's 
lein. ^e plaintiff then broug^< a suit against A and the 
representatives of his debtor, to have his lien declared and 
debt satisfied. 

Held, that, notwithstanding the plaintiff’s previous money- 
decree, he was still entitled to enforce his lien against the 
property pledged. 

RAJKISHORE SHAHA V. BHADOO NOSHOO ... ... VII ... 78 


See Mobtgaoe-Bond ... ... ... VII .<. 714 

See MOBTOAOaR AND l^OBTGAGEE ... ... ... VII ... 677 

PAID UNDER COMPULSION— 

A mortgagee of two separate properties became by purchase the ' 
owner of the equity of redemption of one of them, and of tins 
property the value was so proportioned to his payments that 
the mortgage-debt was in effect satisfied. Tms mortgagee, 
however, obtained a decree and prder in execution for the sale 
of the other property, on which his mortgage was the second. 

Of the latter property, the pijpintiffs, who also represented the 
first mortgagee, had become purchasers, and they filed objec- , 
tions to the sale. These were disallowed, and they thereupon • 
paid into Gc^trt money suffioient to satisfy the decree in ordeif 
to prevent Nie sale. 

Held, that this was not a voluntary payment, nor a payment of 
money eqi:^ahly due; but one made under compulsion of law, 
unde'r'prealnze of ^ execution>prooeedings. And held, 
that this nj^hi he rbcovered in a suit for a money-decree, the . o 
remedy not^ii^ confined'to the execution-proceedii^gR. 

DDMGHANi^'n^.RAMKlSami Smdte ... ** ... c , ... tlla.. 648 
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Mortifatfe— 

Sale or Foreclosure — Limitation—Advetse Pomisston. Tu 1823 
the truflteeb of a marriage aettlement invested the trust-funds 
in the mortgage of a house and premises at Entatlv in the 
neighbourhood of Calcutta. ■ The mortgagor was the first 
tenant-for-life under the settlement, and it was agreed that he 
should bo entitled to remain in the house as long as he pleased, 
the rent of the premises being set-off against the inconio of the 
trust-funds to which he was entitled under the settlement. 
In execution of a money-decree against the mortgagor, his 
right, title, and interest in the premises were purchased by 
the judgment-creditor, a lady who, at the time of execution 
and sale, lived in the mortgagor’s house. After the purchase, 
all parties continued to live in the house as before. The mort¬ 
gagor died on the 14th of August 1867, and on the 13th of 
August 18G9, the present suit foi sale* or foreclosure was 
instituted'by the plaintiff, in whom tlyi legal and bcnchcial 
interest m l^c trust-funds bad becomesvested. 


J/eM, that the position of the judgment-creditor under the sale 
of 1866 was not adverse to the plaintiff or those under whom ho 
claimed ; that the suit was not barred by limitation, and that 
plaintiff was entitled to a decree for sale. , 

Form of decree in a suit for foreclosure or sale m the mofussii, 
where the mortgage is in the English form, and all parties 
c^cerned are English. 

MANLY V. PATTEH80N ... ... ... ... Vll 


ft 


See Priority 

DURING INPRUCTUOUS A'll’ACHMENT. 
OF ANCESTRAL ESTATE BY FATHER. 
MITAKSHARA 


See RES JUDIOTA... 
See HNDU Law, 


OP OBAa’TBLS. See INSOLVENT ACT, s 23... 

OF FAMILY PROPERTY. See Hindu Law. 

I’OVVER TO SELL OR. See POWEB-OF-ATTOJiNKY... 
BIGHT TO REDEEM. Sec ATTAC;hiN(i CBEPITOR ... 


BOND— 


Sec Onus Pkouandi 


VII ... 
VI ... 

Vll ... 
VI ... 
VT ... 
Vll ... 
VI ... 


IV 


Covenant not to Lease—Ijease of Pi upert!/ oioi tga^ed—Sint to tet 
aside Lease. A mortgaged certain property to B, agreeing, 
amongst other things, not to grant in znrjiushgi or mortgage 
the property to any one so as to cause any difteulty in the 
realization of the money advanced under the mortgage-bond. A 
subsequently leased in zurpeshgi part of the property ta C. B 
obtained a sale-decree against A on his mortgage, and at Uic 
sale himself became the purchaser of the property. Ho then 
brought a suit against C to set aside the zurpeshgi'leasc, and to 
obtain kjias poSsession. Held, that the covenant in the mort¬ 
gage-bond merely created a personal liability between A and B., 
and that the sale under B’s mortgage-decree did not put an 
end to the zurpeshgi lease or affect the interests of tho zui - 
peshgidar ; that B's suit against C was wrong in form ; and 
that his prdper course was to sue to have*his right deidared to 
sell the property in satisfaction of his mortgage-debt, so as to 
give the zurpeshgidar an opportunity of reddbming. 

BAulut PERSHAD MiSSER V. MONOHUR DA.S ... ... VI .. 

Money-Decree — Mortgage-Decree—Sale in Fxecutwn — Mortgagee’s 
Lien. A mortgagee who elects to take a money-decree, and 
becomes himself the purchaser of tho property mortgaged at a 
sale in execution of that decree, may bring a suit to enforce 
his lien against a person who purchased the right, title, and 
intent of the same debtor in tho same property at a pfrior sale 
in ei^ution of a prior money-decree. 

^NMENJOY Mm^lfcK V. D#8SMONHir DOBBBE ... VH 
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MoPtfili|e— icofiUnue(k) 
DECREE~-(«»i/MiMed.) 

See MonKY-DbcBEE 
Sec MOHTaAGOB AND MORTOAQEE 
IJECREE. See EXECUTION 
See Execution Sale 
See Mortgage-Bond 
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FOR ACCOUNT AND BALE — 

Taktng of Accounts—Wtthdraiml of ExecuUoti-pi otcedtngs — Pirn- 
ciple on which accounts are to be taken, A mortgagee, who hits 
obtained a decree for an account and sale, ih not entitled to 

* withdraw from the taking of accounts in his cxccutiou- 
proccodings, when those accounts appear to bo going against 
him. 

Dooleb Chand V. Omda Khaijum nhas Bahu Shchibu ... VI ... 

See ACT Vm OK 1859, s. 7 ... * ... ... ... VJ ... 

kort^gee— 

SUIT FOR POSSESSION BY, AFTER FORECLOSURE. 

See Limitation ’ .* ... ... ... vi ... 

LIEN OF See MOBTGAOB-Bond ... ... ... VII ... 

• SEIZURE OF PROPERTY IN POSSESSION OF. Sec DIS¬ 
TRESS ACT ... ... ... ... ... VII,... 

Mortgagor and Mortgagee— 

Mortg(i<je-boiul — Moneii-decree — MorUjage-tlecree —Lien —Sale in 
Execution — Purchaser. Where .x mortgagee obtains a decree 
against his mortgagor for sale of the mortg:igod x>roperty to 
•satisfy his debt, he cannot sell that proiiertj reserving his own , 

rights over it, because it is for the verj purpose of satisfying ‘ 

those rights that the sale is made And if, iu8tc.idof obt<xiniug 
a decree for the sale of the mortgaged property, the mortgagee 
obtains only a simple monoy-deert^ and sells the inoitgagcd 
property under it, he is precisely in the same position .is far 
as his own interest is concerned. In either case, the purchaser 
at the exocutiou-salc takes tlie property sold free from the 
mortgagee's hen. 

But whore the mortgagee puts up the mortgaged property for sale 
at a time when the mortgagor has no longer any interest m the 
property, then nothing passes by the sale, and the execution- 
purchaser does not get any bciicdl from the fact that, prcviouh - 
ly to the sale^ the mortgagee had a lien on the property. 

RAMANATH DASS V. Boloram PHOOKUN «... ... VII ... 


Mother, Right of— 

TO CUSTODY OP INFANT CHILDREN. Sec M.VHOMEDAN 
Law, Shiah School ... ... ... ... VII ... 
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Moveabie Property— 

OF HINDU, ADMINISTRATlbN TO Sec LETTERS OF Ad- . 

MINISTRATION ... ... ... ... ... r VI ... 483 

Mukhtarnamft— 

Pardantshin imnmn—Extent of lutbility—AccoutU stated — Ex- 
^ planation of document. In order to charge a pardaiiishm 
woman upon an, instrument or power purporting to have been 
executed by h«, it is requisite that the person relying on such ^ 

^ a document shotdd give mtbfactory evidence that 4 has been 

explained to, and ui^eistood by, . t ", « « 
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A mukhtarnama csxocuted bv a pardauishin woman appo’ntcd 
her husband to be her gonurul niukhtar, and decLued that “ all 
Bicts done by the said mukhtar, such as giving and taking loans 
to and from others, executing on my behalf, gutting exocuted 
in niy favour, deed of absolute sale, ’’ and so on, “ shall be 
accepted by mu.” 


It was sought to render the principal liable, on .ui iiuuount slated 
by her husband as her mukhtar so empowered, for asdobt, with¬ 
out proof that the money constituting it h,wl boon borrowoil on 
her account. 

on the consti uctioii of the mukhtsrnama, that the mukh- * 

tar had no authority to bind her by such a statement of 
account, whatever authority he might havc'had to bind her by 
an actual borrowing of money on her behalf. 

• 

No implication of authority in the mukhtar to bind the woman 

by his stated account had arisen from the carrying on of a course • 

of business. Accordingly, when the evidence of express anthoTit> 
failed, the statement of account by the inukhtai was insulhcieiit 
to render the principal liable , 


No evidence was given of the items lent, seas to establish an » 

indebtedness independent of the account stated. 

SuffllSHT L\L V. ML'HSAMUT SHKOU.Ui.tT KOEU ... VII ... 245 


Mdktears' Act— 

6cc PLEADERS AND MUKTEARS’ AUT, Ss. 1 I TO 13 .. ... VI ... 586 

Multifapiousness-— 

Sec JURISDICTION ... ... ... .. ... Vll .. 739 


Municipal Commissioners— • 

SUIT TO RECOVER POSSKESSION OE LAND TAKEN IIY. 

See Limitation... ... ... ... , VI ... 8 

Mutual Benefit Society— 

Power of majority to nliei iiileit—paijinent of iwmwn.s nt 
Kn/jlaiul--ndiu!itnient of payinenUi iti ncaiKluiue loUh mte of 
c-Lcluvnge—Interest of siih'.citbei to stictetij. The U S F. 1’ 

Fund, a Society established as stated in rule 2 of the Rules of 
the Souict} ‘ ‘ to provide for the maintenance of the widows aiiA 
children of those who shay subscribe to it upon the terms and 
conditions specified below, or upon such others as may be 
detcrmiiiejl upon*by the subscribers or by a majority of thcan,” 
had, prior to 1850, passed a rule (33) that “widows, being 
incumbents on the Fund, shall be paid their pensions at any 
place they may desire, subjixit to the usual charges of remit¬ 
tance ; the pensions of obildron, being incumbents on the Fund, 
shall also be so paid, and on the same condition." The sub¬ 
scriptions were then, and continued to be, paid in rupees and 
the pensions were calculated ui rupees according to certam 
tables.* On being admitted, a subscriber had to " premise and 
engage to gnbmit to, and abide by, the rules and'bye-laws 
of the Institution " (rule 22), and by rule 27 had to pay *‘a 
fee equal to ten per cent, on the amount of monthly pension 
lusur^." Rule 60 gave power to alter any existing rule hy the 
duly recorded votes of a m.ajority of the subscribers. In 1850, 
exchange between India and England being then about par, 
rule 3^ was reiiealcd, and a new rule (41) was substituted for 
it, wmeh provided that " mciur bents on the Fund shall be 
p^d t]»cir annuities uflndia a| par, or«n Europe at the fixed 
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Mutlhi BftMflt Sootety—(continued.) 

rate of two tthittiags in the rupee.” On the first July 1876, 
exchange being adverse on remittances from India to England, 
a rule was passed, which provided that “incumbents on the 
Fund shall be paid their annuities in India in full, and those 
residing in Europe at the rate of exchange fixed for the official 
year by the Secretary of State ^ annuities already duo nr here¬ 
after becoming duo on risks accepted before the 1st July 1876, 
shall be payable to incumbents residing in Europe at the 
fixed rate of two shillings to the rupee.” Exchange continu¬ 
ing to decline, onthfi^tind May 1880, the Society, by the 
votes of 553 against 505 of the subscribers, passed the follow¬ 
ing rule:—“Annuities already due. or becoming due before 
the 1st May 1890, on risks accepted before the Ist July 1876. 
shall bo payable to incumbents residing in Europe at the 
fixed rate of two shillings to the rupee ; but all other anuuities 
due, or becoming due, shall be pi^id, if to incumbeuts m India, 
in full, and if to incumbents residing in Europe, iii Loudon, 
at the market rate of exchange.” 

The plaintifis were the widow and children of F, a member of 
the society, who was. admitted as a subscriber for the benefit 
of his widow in November 1871, for the benefit of his sou lu 
September 1878, and for'th^ benefit of his daughter in Novem¬ 
ber 1874. He commenced to pay an increased subscription 
for the benefit of his son in September 1878. He was not ouc 
of the majority who voted in favour of the rule of the 22nd 
May 1880, though he attended the meeting of subscribers. 

He died on the 25th June 1880, having, up to that time, duly 
paid his subscription to the Fund. In a suit in which the 
plaintifis, who were residing in England, claimed to be paid 
their pensions there at the rate of two shillings in the rupee— 

Held, that F, had no vested interest at the time of the passing of 
the rule of the 22iid May 1880 ; that the plaintifis were, with 
respect to their pensions, bound by the terms of that rule, which 
a majority of the subscribers had full powers to pass so as to 
afiect the nominees of all existing«ubscribcrs, and therefore the 
suit should bo dismissed. 

Rule 41 gave an undue advantage to ouc class of subscribers, 
which was exira vires, and open to correction under rule 60 by 
a majority of the subscribers. The Society being one for the 
eijual benefit of all subscribers, oven if rule 60 did not give power 
to adjust payments iii accordance with the rate of exchange, 
such a power might lie implied for the purpose of continuing 
the business of the Association. 
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DEEDS OP ADOFnON. See HINDU LAW ' ... 
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Nazir’s Report— 

Sec Execution ... 
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Naoeuaries— * 

See MINOR 
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Netfligonoe— 

LIABIUTY OP CARRIER FOR. 

See BAILMENT ... 
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New Trial- 

See Review 
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Next Friaitd— < 

See Minor 

• *” • •* • 

• 

- %VII .. 

140 



IKDEX. 




Non-Joinder— 

See Parties 

Kotioe— 

See ANCIENT LIGHTS 
See Constructive notice 
OP ENHANCEMENT, See CO-SHAREBB. 
Enhancement of Rent ... 

See ARREARS OF BENT 
OP OBJECTIONS TO DECREE BY 
Principal and agent 
OP SUIT. See PUBLIC OFFICER 
TO COMPANY BY ASSIGNEE OP POLICY. 
Policy 
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TO QUIT— ^ • 

Ejectment of tenant holding wer. There ie no difference 
in law between the position ol a ryot holding with¬ 
out a patta and that of one holding over, after the expiry of 
the term covered by a patta, with the consent of his landlord. 


Such a tenant cannot be evicted without a reasonable notice to 
quit being given ; and the relationship docs not come to an end 
at the expiration of each year, without some act on the part 
" ' of tin landlord and tenant jointly, or of either of them. 


• 

Chaturi Sing v. Makunu Lall 

... 

vn ... 
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Notification— 

OP 7TH MAY 1872. See SETTLEMENT ... 
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VII ... 

376 

Novation— 

Sec Salk by sheriff in Execi tion of Decree 

• 
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VI ... 

356 

Nuisanoe— 

See EASEMENT ... 
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665 

Objections to Decree— 

NOTICE OP, BY RESPONDENT. See PRINCIPAL 
AGENT 

AMD 

VII ... 

654 

Obstruction of Light— , 

See ANCIENT LIGHTS 

• 

VII ...’ 

453 

• 

Obstructing Watercourse— 

See User 
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394 

Occupancy-Right— 

See ESTOPPEL BY PLEADING ... « ... 

IN ASSAM.. See RIGHT OF OCCUPANCY IN ASSAM ... 

• 
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196 
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Official Trustee- 

See PUBLIC OFFICER 
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Omission by Judge— 

TO NOTICE EVIDENCE. See CHARGE TO JURY 

TO RECORD PRELUnNARY PROCEEDING. See BREACH 
OFSmn PEACE... , ... • ...• 

vn ... 

VII ... 

42 

„ 385 






Onns^ 


CACi. 


pAaB. 


OF PROOF. See SUIT FOR ENHANCEMENT OP RENT 


Suit to have certain lands declared mal—Docmient once received 
' without objection bjf Imrer Court. Where it is admitted that 
the defendants hold certain lands vrithin the plaintiff’s zamin- 
dari, some at least of which are rent-paying ; the defendants, 

, if desirous of proving that anv of these lands are rent-free, are 
bound to give some 2 irmid facte evidence of the fact, before they 
can call upon the plaintiff, the zamindar, to prove that the 
whole or any part of the lands are mal. 

An Appellate Coui% has no right to refuse to admit on technical 

• grounds a document which has been received and reiad m the 
Court below without objection. 

AKBUR Alii t>. BHYEA IjAl, JHA 

See Landlord AND TENANT... 

Bee LIMITATION ... 

, See Recovery OF POSSESSION 

PROBAUDl— 

Mot tgage-bond—Proof of ExeBution and bond fides of transacHmi 

^ — KtMence—Recstal %n Instrument. Where a claim is made 

under an alleged mortgage .against .i bond fide purchasei for 
value, and the defendant puts in issue the genuineness of the 
transaction, the onus is upon the plaintiff of proving pi md/ncie 
the bond fides as well as the actual execution of the mortgage ; 
and if the Court discredits the plaintiff’s witnesses as regards 
the bond fides of the transaction, it is at liberty to dismiss the 
suit, although the defendant gives no substantial evidence of 
fraud. 

A recital in a deed or other instrument is m some cases conclusive 
and in all cases evidence as against the parties who make it, 
and it is of more or loss weight or more or less conclusive against 
them according to circumstances, ft is a statement deliberate],! 
made by those parties, which, like any other statement, is 
always evidence against the persons who m-ike it. But it is no 
more evidence as against third persons than any other state¬ 
ment would lie. 

BBAJESWARE PBBHAKAR V. BUDHANUUm 

Optional Registration— 

See REGISTRATION 

Ovder and DIspoBition-— • 

Indian Insolvent Act, 11 and IS Ytct., c. 81, s. SB. Where goods* 
are in. the order and disposition of any person under such cir¬ 
cumstances as to enable him by means of them to obtain 
false credit, then the owner of the goods, who has permitted 
him to obtain false credit, musi suffer the penalty of losing 
such goods for the benefit of those who have given the credit. 

' \ In the Matter op T. H. MARSHAiiU, an Insolvent 

Oval AgvMmsnt. 

EvrotilTOB OF. See SPECIFIC Performance ... 
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' Poum of to question the legality of •such 


meh Order. 
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